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No.  1227 — ^The  Marion  Brewing  and  Bottling  Compaiqr,  Complain- 
ant, vs.  The  Hocking  VaDey  Railway  Company,  Defendant.  Re- 
paration Ordered. 


(Dated  October  5,  1917.) 

This  matter  was  submitted  upon  the  complaint,  'the  answer, 
the  affidavits  and  exhibits, : 

Upon  consideration  whereof,  the  Commission  finds  that  the 
Hocking  Valley  Railway  Company  is  a  common  carrier,  engaged 
in  transporting  property  between  points  within  the  State  of  Ohio ; 
that  the  complainant  is  engaged  in  business  at  Marion,  Ohio  and 
receives  shipments  of  coal  via  defendant's  line  of  railway;  that 
the  rate  upon  commercial  coa)  shipped  in  carloads  from  Nelson- 
ville,  Ohio,  to  Marion,  Ohio,  via  defendant's  line,  by  an  order  of 
The  Public  Service  Commission  of  Ohio,  made  June  27;  1911, 
effective  July  27,  1911,  was  reduced  from  85  cents  per  ton  to  70 
cents  per  ton;  that  from  the  order  of  the  Public  Service  Com- 
mission the  defendant.  The  Hocking  Valley  Railway  Company 
prosecuted  proceedings  in.  error  to  the  Court  of  Common  Pleas  of 
Franklin  County,  Ohio,  which  court,  upon  the  execution  of  a  proper 
bond,  stayed  said  order;  that  further  proceedings  were  had  in  'the 
Court  of  Appeals  of  Franklin  County,  Ohio,  and  in  the  Supreme 
Court  of  Ohio,  during  the  pendency  of  which  said  order  was  stayed 
by  said  courts;  that  while  said  cause  was  pending  in  the  Court 
of  Common  Pleas  of  Franklin  County,  Ohio,  to-wit:  On  'the  3rd 
day  of  March,  1913,  said  The  Hocking  Valley  Railway  Company 
filed  its  tariff,  designated  R.  C.  O.  No.  31,  effective  March  13, 
1913,  restoring  the  rate  on  commercial  coal  shipped  in  carloads 
from  Nelsonville,  Ohio,  to  Marion,  Ohio,  to  85  cents  per  ton;  that 
on  the  2nd  day  of  July,  1915,  the  Supreme  Court  of  Ohio  approved 
the  finding  and  order  of  'the  Public  Service  Commission  fixing  said 
rate  at  70  cents  per  ton  and  The  Hocking  Valley  Railway  Com- 
pany on  the  27th  day  of  July,  1915,  filed  its  tariff,  designated 
Supplement  13  to  Ohio  No:  33,  effective  July  28,  1915,  making 
said  rate  from  Nelsonville,  Ohio,  to  Marion,  Ohio,  70  cents  per 
ton;  that,  between  'the  dates  July  27,  1911,  and  March  6,  1913,. 
said  complainant  received  at  Marion,  Ohio,  sixty-seven  carload 
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shipments  of  commercial  coal,  shipped  via  defendant's  line  of  rail- 
way, from  Nelsonville,  Ohio,  containing  6,484,000  pounds,  as  shown 
by  Exhibit  A,  attached  hereto  and  made  a  part  thereof;  that  com- 
plainant was  charged  and  paid  as  freight  thereon,  at  the  rate  of 
85  cents  per  ton,  the  sum  of  $2,330.79 ;  that  defendant,  by  the  terms 
of  said  order  of  the  Public  Service  Commission,  approved  by  the 
Supreme  Court  as  aforesaid,  was  entitled  to  charge  and  receive 
for  the  transportation  of  such  shipments,  at  the  rate  of  70  cents 
per  ton,  the  sum  of  $1,919.53 ;  that  by  reason  of  said  overcharges 
and  payments,  the  complainant  has  a  valid  and  existing  claim 
against  defendant  in  the  sum  of  $411.26,  with  interest  thereon  at 
the  rate  of  six  per  cent  per  annum  from  the  6th  day  of  March,  1913. 

The  Commission  further  finds  that  defendant  maintains  an 
office  in  the  City  of  Columbus,  Franklin  County,  Ohio.  It  is,  there- 
fore, 

Ordered,  That  the  findings  of  the  Commission  in  this  matter 
be  certified  to  the  Clerk  of  'the  Court  of  Common  Pleas  of  Franklin 
County,  Ohio. 

The  Commission  further  finds  that  said  rates,  prescribed  and 
established  by  said  order  of  the  Public  Service  Commission,  do 
not  apply  to  shipments  transported  before  July  27,  1911.  It  is, 
therefore,  further 

Ordered,  That  said  complaint  as  to  a  shipment  moving  July 
21,  1911,  be,  and  it  hereby  is  dismissed  without  prejudice. 


No.  1034 — J.  L.  Price  and  H.  6.  Price,  Partners  Doing  Business 
Under  the  Firm  Name  and  Style  of  J.  L.  Price  Company,  Com- 
plainants, vs.  The  Hocking  Valley  Railway  Company,  Defend- 
ants.   Reparation  Ordered. 


(Dated  October  4,  1917.) 

This  matter  was  submitted  upon  the  complaint,  the  answer, 
the  reply,  exhibits  and  the  affidavits: 

Upon  consideration  whereof,  the  Commission  finds  that  The 
Hocking  Valley  Railway  Company  is  a  common  carrier,  engaged 
in  transporting  property  between  points  within  the  State  of 
Ohio;  that  the  complainant  is  engaged  in  buying  and  selling  coal 
at  Marion,  Ohio,  and  receives  shipments  of  coal  via  defendant's 
line  of  railway;  that  the  rate  upon  commercial  coal  shipped  in 
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carloads  from  Nelsonville,  Ohio,  to  Marion,  Ohio,  via  defendant's 
line,  by  tin  order  of  The  Public  Service  Commission  of  Ohio,  made 
June  27,  1911,  effective  July  27,  1911,  was  reduced  from  85  cents 
per  ton  to  70  cents  per  ton;  that  from  the  order  of  the  Public 
Service  Commission  the  defendant,  said  The  Hocking  Valley  Rail- 
way Company  prosecuted  proceedings  in  error  to  the  Court  of 
Common  Pleas  of  Franklin  County,  Ohio,  which  court,  upon  the 
execution  of  a  proper  bond,  stayed  said  order;  that  further  pro- 
ceedings were  had  in  the  Court  of  Appeals  of  Franklin  County, 
Ohio,  and  in  the  Supreme  Court  of  Ohio,  during  the  pendency  of 
which  said  order  was  stayed  by  said  courts;  that  while  said 
cause  was  pending  in  the  Court  of  Common  Pleas  of  Franklin 
County,  Ohio,  to-wit:  On  the  8rd  day  of  March,  1913,  said  The 
Hocking  Valley  Railway  Company  filed  its  tariff,  designated  R. 
C.  O.  No.  31,  effective  March  13,  1913,  restoring  the  rate  on  com- 
mercial coal  shipped  in  carloads  from  Nelsonville,  Ohio,  to  Marion, 
Ohio,  to  85  cents  per  ton;  that  on  the  2nd  day  of  July,  1915,  the 
Supreme  Court  of  Ohio  approved  the  finding  and  order  of  the  Pub- 
lic Service  Commission  fixing  said  rate  at  70  cents  per  ton  and 
The  Hocking  Valley  Railway  Company  on  the  27th  day  of  July> 
1915,  filed  its  tariff,  designated  Supplements  to  Ohio  No.  33,  effec« 
tive  July  28,  1915,  making  said  rate  from  Nelsonville,  Ohio,  to 
Marion,  Ohio,  70  cents  per  ton;  that,  between  'the  dates  October 
20,  1911,  and  February  6,  1913,  said  complainant  received  at 
Marion,  Ohio,  thirty-six  carload  shipments  of  commercial  coal^ 
shipped  via  defendant's  line  of  railway  from  Nelsonville,  Ohio, 
containing,  2,988,600  pounds,  as  shown  by  Ebchibit  A,  attached 
hereto  and  made  a  part  hereof;  that  complainant  was  charged  and 
paid  as  freight  thereon,  at  the  rate  of  85  cents  i>er  ton,  the  sum 
of  $1,274.50;  that  defendant,  by  the  terms  of  said  order  of  the 
Public  Service  Commission,  approved  by  the  Supreme  Court,  as 
aforesaid,  was  entitled  to  charge  and  receive  for  the  transporta- 
tion of  such  shipments,  at  the  rate  of  70  cents  per  'ton,  the  sum 
of  $1,049.51;  that  by  reason  of  said  overcharges  and  payments, 
the  complainant  has  a  valid  and  existing  claim  against  defendant 
in  the  sum  of  $224.99,  with  interest  thereon  at  *the  rate  of  six  per 
cent,  per  anniun  from  the  sixth  day  of  February,  1913. 

The  Commission  further  finds  that  defendant  maintains  an 
ofiice  in  th^  City  of  Columbus,  Franklin  County,  Ohio.  It  is,  there* 
fore, 

Ordered,  That  'the  findings  of  the  Commission  in  this  matter 


I 

I 

i 
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be  certified  to  the  Clerk  of  the  Court  of  Common  Pleas  of  Franklin 
County,  Ohio. 

The  Commission  further  finds  that  said  rates,  prescribed  and 
established  by  said  order  of  the  Public  Service  Commission,  do  not 
Kpplj  to  shipments  transported  prior  to  the  27th  day  of  July, 
1911,  between  the  dates  March  13,  1913,  and  July  27,  1915,  not 
originating  at  points  other  than  Nelsonville,  Ohio.  It  is,  there- 
fore, further 

Ordered,  That  said  complaint,  as  'to  all  other  shipments,  be, 
and  it  hereby  is  dismissed  without  prejudice. 

4 


No.  1291— In  the  Matter  of  the  Application  of  The  Pittsburgii, 
Lisbon  and  Western  Railroad  Company  for  Approval  of  Con- 
tract Extending  Maturity  and  Reducing  Rate  of  Interest  On  Its 
M<Mi;gage  Bonds.    Prayer  Granted. 


(Dated  October  4,  1917.) 

This  day  this  matter  came  on  to  be  heard  upon  the  application 
of  The  Pittsburgh,  Lisbon  and  Western  Railroad  Company,  a  cor- 
portation  organized  under  the  laws  of  the  States  of  Ohio  and  Penn- 
sylvania, asking  the  consent  and  authority  of  the  Commission  to 
the  execution  and  delivery  of  a  certain  contract  or  articles  of 
agreement,  the  purpose  of  which  is  to  extend  the  date  of  maturity 
of  its  outstanding  First  Mortgage,  Thirty- Year,  Five  Per  Cent  Gold 
Bonds,  of  the  principal  sum  of  one  hundred  and  fifty  thousand  dol- 
lars, from  July  first,  1926,  to  July  first,  1936,  and,  after  cancelling 
the  unpaid  interest  coupons  of  said  bonds  to  and  including  the 
coupons  payable  July  first,  1918,  (the  payment  of  which  interest 
has  been  waived  by  the  holders  of  said  bonds),  to  reduce  the  rate 
of  interest  to  be  paid  thereon  from  five  to  four  percentum  per 
annum;  and  it  appearing  that  the  making  and  execution  of  said 
contract  will  be  beneficial  and  advantageous  to  the  applicant  and 
that  the  extension  of  the  date  of  maturity  of  said  bonds  is  reason- 
ably required  and  necessary  for  the  reorganization  or  readjust- 
ment of  its  indebtedness,  the  Commission  is  satisfied  that  the 
prayer  of  said  application  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Pittsburgh,  fLisbon  and  Western  Rail- 
road Company  be,  and  it  hereby  is  authorized  to  execute  and  de- 
liver a  Supplemental  Indenture  with  Walter  S.  Gumee,  as  Trustee, 
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« 

to  be  dated  October  third,  1917,  and  substantially  in  'the  form  of 
the  copy  appended  to  the  application  herein,  marked  ''Exhibit  A,'' 
which  hereby  is  made  a  part  of  this  order  by  reference,  and  to  ex- 

* 

tend  from  July  first,  1926,  to  July  first,  1936,  the  maturity  of  the 
one  hundred  and  fifty  thousand  dollars,  principal  sum,  of  outstand- 
ing First  Mortgage,  Gold  Bonds,  issued  by  The  Pittsburgh,  Lisbon 
and  Western  Railway  Company,  payment  of  the  principal  and  in- 
terest of  which  has  been  assumed  by  the  applicant: 

Ptt>vided;  That  the  unpaid  interest  coupons  of  said  bonds,  to 
and  including  the  coupons  for  July  first,  1918,  be  cancelled  and  the 
amount  of  said  interest  waived  by  the  holders  of  said  bonds  and 
the  applicant  discharged  from  the  payment  of  the  same,  and 
further 

Provided ;  That  the  rate  of  interest  to  be  paid  upon  said  bonds 
from  and  after  the  first  day  of  July,  1918,  be  reduced  from  five  (5) 
to  four  (4)  percentum  per  annum.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  exercise  of  the  authority  herein  granted. 


No.  1148— Frank  A.  Silverwood,  Complainant,  vs.  The  Hockkig 
Valley  Railway  tlompany,  Defendant.    Reparation  Ordered. 


(Dated  October  4,  1917.) 

This  matter  was  submitted  upon  the  complaint,  the  answer, 
the  reply,  exhibits  and  the  affidavits; 

Upon  consideration  whereof,  'the  Commission  finds  that  The 
Hocking  Valley  Railway  Company  is  a  common  carrier,  engaged 
in  transporting  property  between  points  within  the  State  of  Ohio ; 
that  the  complainant  is  engaged  in  buying  and  selling  coal  at 
Bradner,  Ohio,  and  receives  shipments  of  coal  via  defendant's  line 
of  railway;  that  the  rate  upon  commercial  coal  shipped  in  carloads 
from  Nelsonville,  Ohio,  to  Bradner,  Ohio,  via  defendant's  line,  by 
an  order  of  The  Public  Service  Commission  of  Ohio,  made  June  27, 
1911,  effective  July  27,  1911,  was  reduced  from  $1.00  per  ton  to 
85  cents  per  ton ;  that  from  the  order  of  the  Public  Service  Com- 
mission the  defendant,  said  The  Hocking  Valley  Railway  Company 
prosecuted  proceedings  in  error  to  the  Court  of  Common  Pleas  of 
Franklin  County,  Ohio,  which  court,  upon  the  execution  of  a 
proper  bond,  stayed  said  order ;  that  further  proceedings  were  had 
in  the  Court  of  Appeals  of  Franklin  County,  Ohio,  and  in  the  Su- 
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preme  Court  of  Ohio,  during:  the  pendency  of  which  said  order  was 
stayed  by  said  courts;  that  while  said  cause  was  pending  in  the 
Court  of  Common  Pleas  of  Franklin  County,  Ohio,  to-wit:  On  the 
3rd  day  of  March,  1913,  said  The  Hockingr  Valley  Railway  Com- 
pany filed  its  tariflf,  designated  R.  C.  O.  No.  31,  effective  March  13, 
1913,  restoring  the  rate  on  commercial  coal  shipped  in  carloads 
from  Nelsonville,  Ohio,  to  Bradner,  Ohio,  to  $1.00  per  ton;  that 
on  the  2nd  day  of  July,  1915,  the  Supreme  Court  of  Ohio  approved 
the  finding  and  order  of  the  Public  Service  Commission  fixing  said 
rate  at  85  cents  per  ton  and  The  Hocking  Valley  Railway  Com- 
pany on  the  27th  day  of  July,  1915,  filed  its  tariff,  designated  Sup- 
plement 13  to  Ohio  No.  33,  effective  July  28,  1915,  making  said 
rate  from  Nelsonville,  Ohio,  to  Bradner,  Ohio,  85  cents  per  ton; 
that,  between  the  dates  August  31,  1911,  and  February  14,  1912, 
said  complainant  received  at  Bradner,  Ohio,  'twenty  carload  ship- 
ments of  commercial  coal,  shipped  via  defendant's  line  of  railway 
from  Nelsonville,  Ohio,  containing  1,753,900  pounds,  as  shown  by 
Exhibit  A,  attached  hereto  and  made  a  part  hereof;  that  com- 
plainant was  charged  and  paid  as  freight  thereon,  at  the  rate  of 
$1.00  per  ton,  the  sum  of  $876.95;  'that  defendant,  by  the  terms 
of  said  order  of  the  Public  Service  Commission,  approved  by  the 
Supreme  Court  as  aforesaid,  was  entitled  to  charge  and  receive 
for  the  transportation  of  such  shipments,  at  the  rate  of  85  cents 
per  ton,  the  sum  of  $745.44;  that  by  reason  of  said  overcharges 
and  payments,  the  complainant  has  a  valid  and  existing  claim 
against  defendant  in  the  sum  of  $131.51,  with  interest  thereon  at 
the  rate  of  six  per  cent  per  annum  from  the  14th  day  of  February, 

1913. 

The  Commission  further  finds  that  defendant  maintains  an 

office  in  the  City  of  Columbus,  PYanklin  County,  Ohio.  It  is,  there- 
fore, 

Ordered,  That  the  findings  of  the  Commission  in  this  matter 
be  certified  to  the  Clerk  of  'the  Court  of  Common  Pleas  of  Frank- 
lin County,  Ohio. 

The  Commission  further  finds  that  said  rates,  prescribed  and 
established  by  said  order  of  the  Public  Service  Commission,  do  not 
apply  to  shipments  transported  before  July  27,  1911,  nor  between 
the  dates  March  13,  1913,  and  July  27,  1915,  both  inclusive,  nor  to 
shipments  originating  at  points  other  than  Nelsonville,  Ohio.  It  is, 
therefore,  further. 

Ordered,  That  said  complaint,  as  to  all  other  shipments,  be, 
and  it  hereby  is  dismissed  without  prejudice. 
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No.  1285— -In  the  Matter  of  the  AppUcatiim  of  The  Cfnciimati  and 
Suburban  Bell  Telephone  Company  to  Issue  $1,716,650.00  Addi- 
tional of  Its  Capital  Stock.    Prayer  Granted. 


(Dated  October  9,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cincinnati  and 
Suburban  Bell  Telephone  Company,  a  corporation  organized  under 
'the  laws  of  Ohio,  asking  consent  and  authority  to  issue  its  common 
capital  stock  of  the  total  par  value  of  $1,716,650.00,  the  proceeds 
to  be  applied,  (a)  to  the  reimbursement  of  applicant's  treasury 
for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended,  to  'the  twentieth  day  of  Aug- 
ust, 1917,  for  the  construction  of  additions,  extensions  and  im- 
provements of  applicant's  plants  and  facilities,  and  (b)  the  pay- 
ment of  the  balance  of  the  cost  of  such  additions,  extensions  and 
improvements,  together  with  the  payment  for  other  additions,  ex- 
tensions and  improvements,  estimated,  by  applicant,  with  such 
pajrments  already  made,  to  cost  the  total  sum  of  $1,718,650.00; 
and  it  appearing  that  the  applicant  now  has  underway,  under  con- 
tract or  in  contemplation,  additions,  extensions  and  improvements 
to  its  plants  and  facilities  within  the  State  of  Ohio,  of  a  reasonable 
cost,  including  proper  overhead  charges,  of  the  sum  of  $1,799,- 
632.45,  and  it  appearing  further  that  the  issue  of  said  capital  stock 
is  reasonably  required  and  'the  money  to  be  procured  thereby 
necessary  for,  the  constructon,  completion,  exteijsion  and  improve- 
ment of  applicant's  facilities  and  the  reimbursement  of  its  treasury 
for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  actually  etxpended  therefrom,  within 
the  five  years  next  preceding  the  date  of  the  filing  of  the  applica- 
tion herein,  for  such  purposes,  the  Commission  is  satisfied  that  its 
consent  and  authority  for  the  issue  and  sale  of  said  capital  stock 
should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cincinnati  and  Suburban  Bell  Tele- 
phone Company  be,  and  it  hereby  is  authorized  to  issue  its  com- 
mon capital  stock  of  the  total  par  value  of  one  million,  seven  hun- 
dred and  sixteen  thousand,  six  hundred  and  fifty  dollars  ($1,716,- 
650.00) ,  and  that  said  capital  stock  be  sold  for  the  highest  price 
obtainable  but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
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ital  stock  be  devoted  to  and  used  for  the  following  purpose,  and  no 
other,  to  wit:  To  be  applied  to  the  reimbursement  of  applicant's 
treasury  for  the  moneys  (not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  expended  herefrom  to 
August  twentieth,  1917,  toward  the  pasrment  for,  and  the  payment 
of  the  balance  of  the  cost  of  certain  additions,  extensions  and  im- 
provements to  applicant's  plants  and  facilities  within  the  State  of 
Ohio,  together  with  other  additions,  extensions  and  improvements 
now  in  contemplation,  as  more  fully  described  and  enumerated  in 
detailed  statements  submitted  with  the  application  herein  and 
offered  in  evidence  upon  the  hearing  of  this  matter  as  Exhibits 
marked  "a''  to  "j,"  both  inclusive,  the  reasonable  cost  of  which 
additions,  extensions  and  improvements  within  the  State  of  Ohio 
after  applying  proper  overhead  charges,  will  be  approximately  the 
sum  of  $1,799,632.45.  Said  exhibits  in  so  far  as  they  describe  ad- 
ditions, extensions  and  improvements  to  be  made  to  applicant's 
facilities  within  the  State  of  Ohio,  hereby  are  made  parts  of  this 
order  by  reference.    It  is  further. 

Ordered,  That  applicant  make  verified  report  to  this  Cpmmis* 
sion  semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  beginning  with  that  period  ending 
December  thirty-first,  1917,  of  the  issue  and  disposition  of  said 
capital  stock,  the  amounts  derived  from  the  sale  thereof  and,  in 
reasonable  detail,  the  specific  expenditure  of  such  proceeds  pur- 
suant to  the  terms  and  condi'tions  of  this  order. 


INVESTIGATION  AND  SUSPENSION  DOCKET  NO.  23. 

Milk  and  Cream  TariflF. 


(Dated  October  5,  1917.) 

It  appearing,  that  by  an  order  dated  September  6th,  1917,  the 
Commission  entered  upon  an  investigation  concerning  the  pro- 
priety of  the  changes  and  the  lawfulness  of  the  rates,  charges,  reg- 
ulations and  practices  stated  in  the  schedule  enumerated  and  de- 
scribed in  said  order  and  ordered  *that  the  operation  of  said  schedule 
be  suspended  imtil  October  11th,  1917. 

It  further  appearing,  That  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had ;  and  that  the  Commission, 
on  the  date  hereof,  finds  that  the  rates,  charges,  regulations  and 
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practices  as  proi)osed  in  the  schedule  under  suspension  in  this  pro- 
ceeding have  not  been  justified. 

It  is  ordered,  That  the  carrier  respondent  herein  be,  and  it 
hereby  is,  notified  and  required  to  cancel,  on  or  before  October  11th, 
1917,  the  schedule  specified  in  said  order  of  suspension. 

It  is  further  ordered,  That  a  copy  hereof  be  served  forthwith 
upon  the  carrier  respondent  herein,  parties  to  said  schedules,  and 
that  a  copy  hereof  be  filed  with  said  schedules  in  the  office  of  the 
Commission. 


FILINGS. 

1294 — ^Aplication  of  the  American 
Express  company  to  close  its  office  at 
Mt.  Union,  Ohio.  Assigned  for  hear- 
ing Wednesday,  October  17,  at  1:80 
p.  m. 

1293 — ^Application  of  the  American 
Express  company  to  close  its  branch 
office  at  Middleport,  Ohio,  said  branch 


office  being  located  in  Pomeroy,  Ohio. 
Assigned  for  hearing  Wednesday,  Oc- 
tober 17,  at  1:30  p.  m. 

1295 — ^Village  of  Oberlln  ts.  Oberlin 
Gas  and  Electric  Co.  et  al.  Assigned 
for  hearing  Monday.  Oct.  29,  1:30  p.m. 

1296 — James  M.  Rittenour  «it  al.  vs. 
Toledo  &  Cincinnati  Railroad  Co.  and 
the  B.  &  O.  Railroad  Co. 


CALENDAR 

October  18 — 

10:00   A.   M.    Application   Gallon   Telephone  Co.  and    Receiver  Central 
Union  Telephone  Co. — ^Rates. 

1:80  P.  M.    Joint  application  Piqua  Home  Telephone  Co.  and  Receivers 
Central  Union  Telephone  Co. 

October  19 — 

10:00  A.  M.    Wholesale  grocers  in  re  increase  class  rates. 

October  22 — 

1:30  P.  M.    Application  Bucyrus  Power  and  Light  Co.  for  modification  of 
order. 

October  23 — 

9:30  A.  M.    Investigation  and  Suspension  No.  27.    Lake  Shore  Electric 
passenger  rates. 

10:30  A.  M.    Investigation  and  Suspension  No.  28 — ^Lorain  Street  Ry.  Co. 

1:30  P.  M.    Application  East  Ohio  Gas  Co.  to  issue  $20,000  capital  stock. 


October 

9:80.    United  Mine  Workers  of  America  vs.  A.  C.  &  Y.  et  al. 
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Instructions  of  Tax  C6mmission  of  Ohio,  to  County  Auditors^  C6n- 
cemingr  the  Uniform  Operation  of  the  Act  of  April  4th.  1917, 
(107  Ohio  Laws,  page  735)  Relating  to  Delinquent  Lands  Are 
Hereby  Approved.    For  Instructions  See  Opinion. 


No.  682— (Opinion  Dated  Oct.  4,  1917.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :  Some  days  ago  you  submitted  to  me  for  my  ap- 
proval certain  instructions  which  the  commission  has  prepared 
for  county  auditors  concerning  the  uniform  operation  of  the  Act 
of  April  4,  1917,  107  O.  L.,  735,  relating,  to  delinquent  lands.  The 
instructions  in  full  follow: 

"1.  Although  this  act  repeals  Sections  5704  to  5743  in- 
clusive under  which  certificates  of  sale  have  been  issued  and 
many  of  them  are  now  outstanding  unredeemed,  the  same 
may  be  redeemed  in  accordance  with  the  repealed  sections 
and  with  the  penalties  and  interest  therein  provided.  This 
by  reason  of  the  provisions  of  Section  26  of  the  General  Code. 

2.  If  the  whole  or  any  part  of  the  taxes  upon  a  tract  of 
land  or  lot  for  the  year  1916  due  in  December,  1916,  and  June, 
1917,  are  not  paid  and  are  carried  to  the  duplicate  of  1917 
as  provided  by  Section  5678  G.  C.  and  the  same  are  not  paid 
before  the  time  fixed  for  advertising,  the  tract  or  lot  shall 
be  advertised  in  accordance  with  Sections  one,  two  and  three 
of  the  act. 

3.  The  penalties  provided  by  Sections  5678  and  5679  G. 
C.  shall  be  added  on  the  duplicate  the  same  as  has  been  done 
in  the  past. 

4.  The  delinquent  list  should  be  made  up  in  accordance 
with  the  provisions  of  Section  2601  G.  C.  and  all  tracts  upon 
which  the  taxes  have  been  paid  before  the  first  insertion  of 
the  advertisement,  should  be  eliminated  as  provided  by  Sec- 
tion 5  of  the  Act,  before  advertising. 

5.  The  amount  advertised  should  be  the  amount  of  the 
taxes,  assessments  and  penalties  of  the  preceding  year  and 
for  the  current  year,  including  amount  due  June  20th  follow- 
ing year  the  time  of  advertising. 

6.  If  a  tract  or  lot  is  certified  delinquent  and  continues 
to  be  delinquent  from  year  to  year,  it  should  not  be  again 
advertised  and  certified  delinquent  until  it  is  redeemed  or 
sold  on  foreclosure. 

7.  The  8%   interest  should  be  calculated  on  the  total 
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amount  certified  delinquent  from  the  date  of  certification  and 
upon  future  taxes,  assessments  and  penalties,  not  included  in 
the  certification,  from  the  date  upon  which  they  are  due,  to 
tiie  time  of  redemption  or  sale  on  foreclosure. 

8.  One  certificate  containing  each  tract  and  lot  certified 
is  required  by  Section  9  of  the  Act,  and  not  a  separate  cer- 
tificate for  each.  Five  copies  of  the  certificate  should  be  made 
in  order  to  comply  with  the  provisions  of  Section  9  of  the 
Act,  and  Section  13  as  to  posting  lists.* 

9.  Under  Section  15  of  the  Act  the  county  auditor  is 
required  to  make  separate  certificates  to  the  auditor  of  state 
containing  taxes,  assessments,  penalties  and  interest  on  all 
tracts  and  lots  which  have  been  certified  delinquent  and  which 
have  not  been  redeemed  at  the  end  of  four  years  from  the  date 
of  their  certification.  A  copy  of  this  certificate  is  to  be  filed 
with  the  county  treasurer.  The  first  certificate  under  this 
section  will  be  made  in  February,  1922. 

10.  The  county  auditor  should  enter  on  the  margin  of 
the  tax  list  and  duplicate  the  words  "Certified  delinquent" 
and  the  date,  opposite  each  entry  so  certified.  This  entry 
should  be  carried  forward  to  each  succeeding  tax  list  and 
duplicate  until  such  time  as  a  tract  is  redeemed  or  sold.  When 
redeemed  the  word  "redeemed"  and  the  date  should  be  en- 
tered on  the  margin.  When  sold  on  foreclosure  the  words 
"sold  for  taxes"  and  the  date  should  be  entered. 

11.  Persons  desiring  to  redeem  tracts  certified  delinquent 
should  make  application  to  the  county  auditor  who  will  ascer- 
tain the  amount  due  including  taxes,  assessments,  penalties, 
interest  and  fees  for  certificate  and  advertising,  and  give  to 
the  treasurer  an  addition  order  for  the  amount  of  the  interest 
and  a  pay-in  order  to  the  general  fund  for  the  amount  of  the 
advertising  fee.  The  fee  for  the  certificate  will  be  paid  into 
the  auditor's  fee  fund  with  his  other  fees. 

12.  The  proceedings  for  the  collection  of  real  estate 
taxes  provided  for  by  Sections  2656  and  2667  to  2673  are  in 
no  way  affected  by  tiiis  Act. 

13.  After  consultation  with  the  Bureau  of  Inspection  and 
Supervision  of  Public  Oflices  concerning  its  circular  letter 
No.  338,  it  has  been  determined  that  no  change  in  the  form 
of  tax  list  and  duplicate  will  be  required  on  account  of  this 
Act" 

Without  going  into  detail  I  may  say  that  I  approve  the  instruc- 
tions generally.  The  act  referred  to  is  too  long  to  quote  in  full 
here.  Many  of  the  points  about  which  you  have  expressed  an 
opinion  are  very  doubtful.  The  law  is  ambiguous  in  many  respects. 
I  believe,  however,  that  the  commission's  instructions  embody  an 
interpretation  of  it  in  the  particulars  to  which  they  relate  which 
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is  consistent  with  the  more  probable  lesfislative  intent  and  which 
has  the  outstanding  merit  of  practicability. 

I  mention  only  those  features  of  the  commisaionis  instruc* 
tions  that  have  given  me  ccmsiderable  trouble: 

The  sixth  instruction  is  inconsistent  with  an  implication  aris- 
ing from  section  16  of  the  act,  designated  as  section  6718  6.  C, 
which  seems  to  contemplate  the  recovery  in  the  action  therein 
provided  for  of  the  ^'amount  of  eighty-five  cents  due  from  the  de- 
fendants'' for  each  year  of  delinquency  *'for  advertising  and  issu- 
ance of  certificates/'  This  arises  from  the  phrase  ''for  the  delin- 
quency of  each  year."  On  the  other  hand,  however,  there  is  the 
statement  in  section  11  to  the  etfebt  that  land  which  has  once  been 
certified  delinquent  ahaU  be  so  carried  on  the  duplicate  until  it  is 
redeemed.  There  are  practical  difficulties  in  the  way  of  re-adver- 
tising the  land  as  delinquent  during  each  of  the  three  years  inter- 
vening between  the  first  advertisement  and  the  foreclosure  of  the 
lien.  Thus  by  sections  6678  and  6679  of  the  General  Code,  which 
are  unrepealed,  it  is  declared  that  when  the  taxes  have  not  been 
paid  on  an  entry  of  real  estate  at  the  December  or  June  collections, 
such  taxes  with  the  penalties  therein  authorized  shall  be  due  and 
payable  in  December  following  with  the  entire  taxes  for  the  cur- 
rent year.  This  makes  two  years'  taxes  due  at  once  and  the  amount 
of  such  two  years'  taxes  would  have  to  be  the  amount  set  forth  in 
the  preliminary  certificate  authorized  by  section  9  of  the  act,  sec- 
tion 6712  G.  C.  If,  then,  another  similar  certification  would  have 
to  be  made  for  such  tract  in  the  succeeding  year,  the  amount  there- 
of would  include  all  that  had  been  theretofore  certified.  In  other 
words,  if  there  were  annual  certifications  under  said  section  9,  they 
would  be  cumulative  in  amount  and  therefore  misleading.  I  do 
not  think  the  legislature  intended  this  to  be  done,  but  required 
the  preliminary  certificate  referred  to  in  section  9  as  a  means  of 
establishing  the  status  of  the  land  as  delinquent,  which  status 
should  continue  until  redemption.  Therefore  I  agree  with  the  sixth 
instruction,  though  entertaining  considerable  doubt  thereon. 

The  seventh  instruction  is  based  upon  the  essential  appro- 
priateness of  things  rather  than  upon  any  express  language  in  the 
law.  Interest  is  referred  to  twice  therein,  once  in  section  9  referred 
to  above,  and  once  in  section  10,  designated  as  section  5713  of  the 
General  Code.  The  first  allows  "interest  at  the  rate  of  eight  per 
cent,  per  annum"  and  directs  that  it  be  charged  on  the  duplicate 
without  designating  the  date  from  which  it  shall  be  computed.  The 
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second  specifies  the  date  from  which  the  interest  shall  be  computed 
as  ''the  date  of  delinquency/'  You  have  interpreted  these  two  pro* 
visions  as  separate  and  not  as  referring  to  the  same  thins:.  In  this 
I  think  you  are  correct.  The  first  provision  for  interest  relates  to 
the  amount  originally  certified  and  must  be  taken  as  allowing  in- 
terest from  the  time  of  certification.  The  second  is  an  additional 
provision  relating  to  taxes  subsequently  becoming  delinquent  and 
in  such  case  its  provision  governs.  Your  interpretation  reconciles 
the  two  provisions  and  makes  the  two  sections  ccmsistent  with  one 
another. 

The  eleventh  instruction  seems  to  be  correct,  although  section 
20  of  the  act,  section  5723  G  C.,  which  deals  with  redemption,  does 
not  mention  the  advertising  fees.  That  this  was  a  mere  oversight 
appears  likely  and  at  all  events  the  real  operative  action  relating 
to  redemptions  is  section  21  of  the  act,  section  5724  G.  C.,  which 
provides  that  redemption  may  be  made  by  "tendering  to  the  county 
treasurer  the  amount  then  due  and  unpaid.'*  Inasmuch  as  in 
such  amount  is  included  the  certificate  fees  and  advertising  costs, 
your  eleventh  instruction  would  seem  to  be  justified. 


A  Justice  of  the  Peace  or  Mayor,  in  Prosecutions  For  Failure  or 
Refusal  to  Report  a  Case  of  Inflammation  of  the  Eyes  of  the 
New  Bom,  cdr  to  Use  a  Prophylactic  at  Birth,  When  Such  Birth 
Occurs  in  the  Practice  of  a  Mid-Wife  or  in  a  Maternity  Home^ 
Hosiptal,  Public  or  Charitable  Institution,  Has  No  Authority  to 
Remit  All  or  Any  Part  of  a  Fine  or  Other  Penalty  Assessed 
Against  the  Defendant. 


No.  678— (Opinion  Dated  Oct.  3,  1917.) 

The  State  Department  of  Health,  Columbus,  Ohio. 

I  have  your  letter  of  September  1,  1917,  as  follows : 

"On  May  22,  1917.  a  representative  of  this  department 
filed  with  Mr.  George  W.  Chamberlain,  Justice  of  the  Peace, 
Lorain  county,  an  affidavit  charging  Dr.  B.,  of  Elyria,  with 
failure  to  report  a  case  of  inflammation  of  the  eyes  of  the 
new  bom  (Section  1248-2  G.  C).  Full  information  in  regard 
to  this  case  was  filed  with  G.  B.  Findley,  prosecuting  attorney 
of  Lorain  county.  Under  date  of  August  31,  1917,  I  received 
the  following  information  from  Mr.  Findley: 

"  In  re  Dr.  B.  The  defendant  plead  guilty  and  was  sen- 
tenced to  pay  the  fine  of  $50.00  and  costs.    However,  for  good 


14  Depabtment  Reports 

cause  shown  $40.00  of  this  amount  was  remitted.     It  was 
evident  that  defendant  had  no  knowledge  of  the  new  law.' 

"I  shall  be  glad  to  have  your  opinion  as  to  whether  the 
trial  court  in  a  prosecution  for  failure  or  refusal  to  report  a 
case  of  inflammation  of  the  eyes  of  the  new  bom,  or  to  use 
a  prophylactic  at  birth  when  such  birth  occurs  in  the  practice 
of  a  midwife,  or  in  a  maternity  home,  hospital,  public  or  char- 
itable institution  has  the  authority  to  remit  sXi  or  any  part 
of  the  fine  or  other  penalty  assessed  against  the  defendant. 
A  number  of  such  cases  have  occurred." 

On  October  24,  1907,  Hon.  Wade  H.  Ellis,  former  Attorney 
General,  rendered  an  opinion  to  the  Bureau  of  Inspection  and  Sup- 
ervision of  Public  Offices,  in  which  he  held  that  a  mayor  may  not 
remit  a  fine  imposed  in  prosecution  for  violation  of  state  law  or  of 
mimicipal  ordinance.    In  this  opinion  Mr.  EUis  said: 

"There  is  no  express  authority  conferred  by  the  statutes 
of  this  state  upon  such  officers  to  remit  any  fines  due  the  state 
of  Ohio.  The  duties  of  such  officers  in  regard  to  fines  ad- 
judged for  violations,  of  the  statute  law  and  the  ordinances 
of  municipal  corporations,  are  included  in  the  following  pro- 
visions of  the  Revised  Statutes : 

"Section  7327  R.  S.  provides : 

"  *When  a  fine  is  the  whole  or  part  of  a  sentence,  the 
court  or  magistrate  may  order  that  the  person  sentenced 
shall  remain  confined  in  the  county  jail  until  the  fine  and 
costs  are  paid,  or  secured  to  be  paid,  or  the  offender  is  other- 
wise legally  discharged.' 

'Section  7328  R.  S.  provides: 

'When  a  magistrate  or  court  renders  judgment  for  a 
fine  an  execution  may  issue  for  the  same,  and  the  costs  of 
prosecution  to  be  levied  on  the  property,  or,  in  default  there- 
of, upon  the  body  of  tiie  defendant;     *     *     *' 

"Section  6802  R.  S.  provides: 

"  'An  officer  who  collects  any  fine  shall,  unless  otherwise 
required  by  law,  within  twenty  days  after  the  receipt  thereof, 
pay  the  same  into  the  treasury  of  the  county  in  which  such 
fine  was  assessed,  to  the  credit  of  the  county  general  fund    * 


*' 


"Fines  imposed  by  mayors  for  violation  of  city  ordinances 
when  collected  are  to  be  paid  into  the  city  treasury  as  distin- 
guished from  those  which,  under  Section  6802,  are  to  be  paid 
into  the  county  treasury.     (Section  1864). 

"By  Section  1866  R.  S.  it  is  provided : 

"  'When  a  fine  is  imposed  for  the  violation  of  an  ordin- 
ance of  a  corporation,  and  the  same  is  not  paid,  the  party 
convicted  shall,  hy  order  of  the  mayor,  or  otiier  proper  au- 
thority, or  on  process  issued  for  that  purpose,  be  committed 
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until  mch  |in«  and  the  cmU  of  prosecutiop  ^x^  p«id,  or  the 
party  is  discharged  by  due.  prQCQ3s  of  Ic^w/ 

"By  Section  1028  R.  S.  the  auditor  of  the  county  may 
diacharge  from  imprisonment  any  person  who  is  confined  in 
the  county  jail  for  the  non-payment  of  any  fine  or  amerce- 
ment due  the  county,  except  fines  for  contempt  of  court  or 
some  officers  of  the  laWt  when  it  is  made  clearly  to  appeitr  to 
him  that  such  fine  or  amercement  can  not  be  collected  by  such 
imprisonment.  In  the  proceeding  brought  pursuant  to  such 
provision  the  circuit  court  of  the  third  circuit,  in  the  case  of 
in  re  Moore,  habeas  corpus,  (14  C.  G.  237)  held  that  a  fine 
imposed  by  a  court  on  a  defendant  in  a  state  case,  although 
payable  into  the  county  treasury  to  tiie  credit  of  the  general 
county  fund,  is  not  a  debt  due  the  county,  and  is  not  a  sub- 
ject for  compounding  or  releasing  by  the  county  commissiont 
era, 

"As  the  county  commissioners  could  not,  in  such  case, 
compound,  release  or  remit  any  fine  made  payable  to  the  state 
of  Ohio,  neither  could  the  mayor  after  jrendering  judgment 
against  the  accused  in  a  state  case,  remit,  release  or  com- 
pound the  same  because  the  same  becomes  i^  claim  due  the 
state  of  Ohio,  although  when  collected  paid  into  the  county 
treasury. 

"With  regard  to  fines  Imposed  for  the  violation  of  mu- 
nicipal ordinances  such  oflicer  has  no  authority  to  di3charge 
the  same  except  by  full  parent  thereof. 

"As  the  mayor  of  a  city  is  not  entitled  to  fees  in  prose- 
cutions for  a  violation  of  penal  ordinances,  he  would  have  no 
authority  to  even  remit  the  costs  taxed  for  his  services,  in 
such  oases,  but  he  should  pay  the  same  into  the  treasury  at 
the  corporation. 

Smallwood  v.  Cambridge,  75  0.  S.,  339. 

Section  126  M.  C. 

Section  200  M.  C. 

In  re  William  MuUee,  7  Blatchf.  (U.  S.)  23. 

Luckey  v.  State,  14  Texas,  400. 

"It  follows  that  mayors  have  no  authority  to  remit  fines 
or  costs  payable  either  into  the  county  or  municipal  treasuries, 
in  state  cases  or  cases  brought  for  the  violation  of  municipal 
ordinances. 

"In  the  foregoing,  no  question  is  made  as  to  the  author- 
ity of  a  mayor  to  revise  or  modify  his  judgment,  in  any  such 
cases,  by  proper  proceedings  for  such  purpose.'' 

On  April  15, 1915,  Hon.  Edward  C.  Turner  rendered  an  opinion 

to  the  Industrial  Commission  of  Ohio  in  which  he  held : 

"Mayors  of  municipalities  and  justices  of  the  peace  may 
not  remit  fines  in  cases  brought  for  violation  of  the  statutes, 
except  in  proper  proceedings  for  such  purpose.'' 
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In  this  opinion  Mr.  Turner,  referring  to  the  opinion  of  Hon. 

Wade  H.  Ellis,  above  quoted,  said: 

''I  approve  this  opinion,  found  on  page  161  of  the  at- 
torney general's  reports  for  the  year  1907,  and  herewitii  en- 
close copy  thereof." 

On  May  8,  1915,  Hon.  Edward  C.  Turner  rendered  another 

opinion  to  the  Industrial  Commission  of  Ohio,  in  which  he  held: 

''Mayors  of  municipalities  and  justices  of  the  peace  may 
not  remit  a  part  of  fine  or  .part  of  costs  when  once  assessed 
for  violation  of  statutes.'' 

In  this  opinion  Mr.  Turner,  referring  to  the  power  of  the 

magistrate  or  mayor,  said : 

'In  no  case  can  he  remit  a  fine  due  to  the  state  of  Ohio. 
Neither  can  the  magistrate,  or  mayor,  impose  or  collect  a  fine 
less  in  amount  than  the  minimum  fine  fixed  by  statute.  The 
magistrate  or  mayor  has  no  authority  to  disregard  the  ex- 
press provisions  of  the  statutes  as  to  the  amount  of  the  fines 
he  shall  impose.  *  *  *'  It  is  the  duty  of  the  magistrate 
or  mayor  to  administer  the  law  as  he  finds  it  and  not  to  make 
unauthorized  substitution  therefor." 

While  this  question  could  be  considered  more  fully,  I  do  not 
believe  such  further  consideration  necessary  and  upon  the  position 
taken  by  this  department,  as  outlined  above,  I  would  advise  you 
that  a  justice  of  the  peace,  or  mayor,  in  such  prosecution  as  you 
refer  to,  has  no  authority  to  remit  all  or  any  part  of  a  fine  or  other 
penalty  assessed  against  the  defendant. 
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The  State,  ex  rel.  Taylor  v.  rench  et  al. 

Elective  Franchise-^iialificatioiiB  of  Electors— Section  1,  Article 
y.  Constitution — ^Powers  Conferred  Upon  Municipal  Corpora- 
tiona— Article  XVIII,  Constitution,  1912— Limitations  of  City 
Charter — ^Validity  of  Provisions  for  Women  Suffrage — ^bi  Mu- 
nicipal Elections— Omstitutional  Law. 


1.  The  provisions  of  Section  1,  Article- V  of  the  Constitution,  which  pre- 
scribe the  quualifications  of  electors,  control  in  all  elections  held  to  fill 
offices  which  the  Constitution  itself  has  provided  for,  and  in  M  elections 
upon  questions  submitted  to  a  vote  pursuant  to  provisions  of  the  Consti- 
tution; and  such  qualifications  can  be  altered  only  by  amendment  to  the 
Constitution. 

2.  The  Constitution  itself  having  by  Article  XVIII  committed  to  any  munic- 
ipality the  power  to  frame  and  adopt  a  charter  for  its  government  and  to 
exercise  thereunder  all  powers  of  local  self-government,  subject  to  the 
limitations  expressed  in  that  article,  a  provision  in  the  charter  of  a 
municipality,  adopted  in  full  compliance  with  the  article  referred  to, 
which  confers  upon  women  the  right  to  vote  for  all  municipal  elective 
officers  and  to  be  appointed  or  elected  to  and  hold  any  municipal  office 
provided  for  in  such  dharter,  is  valid.  (Milla  v.  City  lioard  of  EHectioiis 
et  aL,  54  Ohio  St.,  631,  and  State,  ex  rel.,  v.  City  of  Cincinnati  et  al^  19 
Ohio,  178,  approved  and  followed.) 


(No.  15432— Decided  April  3,  1917.) 

In  Mandamus. 

This  is  a  proceeding  in  mandamus.  The  petition  alleges  that 
the  defendants  are  the  deputy  state  supervisors  and  inspectors  of 
elections  in  and  for  the  county  of  Cuyahoga,  and  with  other  de- 
fendants are  the  duly  appointed  qualified  and  acting  judges  of 
elections  in  and  for  the  election  precincts  in  the  city  of  East  Qeve- 
lafld,  Cuyahoga  county,  Ohio ;  that  on  the  6th  day  of  June,  1916, 
the  electors  of  the  city  of  East  Cleveland,  at  an  election  duly  called 
and  held  for  that  purpose,  adopted  a  charter  establishing  and  pro- 
viding for  the  government  of  said  city;  that  among  other  pro- 
visions said  charter  calls  for  the  holding  of  an  election  in  said  city 
on  the  7th  day  of  November,  1916,  to  elect  the  municipal  officials 
provided  for  therein,  and  provides  that  all  elections  shall  be  con- 
ducted and  the  results  canvassed  and  certified  by  the  election  au- 
thorities prescribed  by  the  general  election  laws;  and  that  pur- 
suant to  said  provisions  the  deputy  state  supervisors  and  in- 
spectors named  are  making  preparations  for  the  holding  of  said 
election  of  municipal  officials,  by  the  male  electors  of  said  city, 

17 
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and  at  a  meeting  on  the  20th  of  October,  1916,  duly  held  and 
called,  by  unanimous  vote  adopted  a  resolution  refusing  to  permit 
women  to  vote  at  said  election,  and  directing  the  judges  of  elec- 
tion to  refuse  to  receive  the  votes  of  women  thereat. 

the  petition  avers  that  said  charter  contained  the  followinir 
provisions : 

'"Section  »ft-A.  fivery  woman,  bom  ih  the  United  Stat^,  or 
who  is  the  wife  or  daughter  of  a  citizen  of  the  United  States,  or 
who  is  a  naturalized  citizen  of  the  United  States,  who  is  over 
twenty-one  years  of  age  and  possesses  the  necessary  qualifications 
in  regard  to  residence  provided  for  men,  shall  be  entitied  to  vote 
for  all  municipal  dective  officers  and  shall  be  eligible  to  be  ap- 
pointed to,  to  be  elected  to,  and  to  hold  any  municipal  office.  All 
women  having  the  aforesaid  qualifications  shall  also  be  deemed 
electors  and  shall  be  entitled  to  vote  at  all  municipal  elections  ex- 
cept as  otherwise  provided  by  the  Constitution  of  the  State  of 
Ohio." 

"Section  96.  t^^or  the  purpose  of  nominating  and  electing 
officers,  holding  and  C<^ducting  all  municipal  elections^  and  determ- 
ining and  ei^tablishing  the  right  to  vote  at  said  elections,  this 
Charter  shall  take  effect  from  the  time  of  its  approval  by  the 
electors  of  the  city ;  and  for  all  other  purposes,  it  shall  take  effect 
on  the  1st  day  of  January,  1918.'' 

The  relatrix  alleges  that  she  is  a  resident  of  East  Cleveland 
and  possesses  the  necessary  qualifications  to  vote  as  prescribed 
in  the  charter. 

The  petition  prays  that  the  writ  of  mandamus  may  issue  com- 
manding the  defendants  to  permit  her  to  vote  at  said  election,  and 
for  all  proper  relief. 

The  case  Is  presented  on  demurrer  filed  to  the  petition. 

Miss  Florence  E.  Allen ;  Messrs.  Bartholomew,  Leeper  &  White 
and  Messrs..  Gage,  Day,  Wilkin  &  Wachner,  for  relatrix. 

Mr.  Cyrus  Locher,  prosecuting  attorney,  atid  Mr.  Frederick 
W.  preen,  for  defendants. 

Johnson,  J.  The  demurrants  challenge  the  validity  of  Section 
36-A  of  the  charter  of  the  city  of  East  Cleveland,  quoted  in  the 
above  statement.  They  insist  that  a  municipality  is  without  «t\i- 
ttiority  to  include  in  its  charter  any  provision  which  extends  the 
right  of  suffrage  beyond  Oie  prdvisioite  of  Section  1,  Atti<5le  V>  of 
the  Constibition,  vi2. :  '^Ev^^  White  «iale  eitid:^  Of  the  OlittM 
States,  of  the  age  of  twenty-onfe  years,  ♦  ♦  ♦  shall  have  the  quali- 
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fications  of  an  elector,  and  be  entitled  to  vote  at  all  elections/'  They 
contend  substantially  that  this  section  definitely  fixes  the  class  of 
persons  who  may  vote  at  any  election  and  that  this  class  may  vote 
at  all  elections. 

On  the  other  hand  it  is  contended  that  by  the  provisions  of 
Article  XVIII  of  the  Constitution,  as  amended  in  1912,  which  con- 
fers authority  on  any  municipality  to  adopt  a  charter  for  its  gov- 
emment  and  to  exercise  thereunder  all  powers  of  local  self-govern- 
ment, the  municipality  of  East  Cleveland  was  authorized  to  include 
the  provision  in  question  in  its  charter. 

Counsel  for  the  relatrix  contend  that  the  case  of  State,  ex  rel. 
Mills,  vs.  The  Board  of  Education  et  al.^  9  C.  C,  134,  which  was 
affirmed  in  54  Ohio  St.,  631,  on  the  authority  of  The  State,  ex  rel., 
vs.  Cincinnati,  et  al.,  19  Ohio,  178,  is  decisive  of  the  question.  It 
was  there  held  that  the  act  of  April  24,  1894,  conferring  upon 
women  the  right  to  vote  and  be  voted  for  at  any  election  held  for 
the  purpose  of  choosing  any  school  director,  member  of  the  board 
of  education  or  school  council  under  the  general  or  special  laws  of 
the  state  is  valid,  it  being  within  the  power  to  provide  for  the  es- 
tablishment and  maintenance  of  common  schools  within  the  con- 
stitution confers  upon  the  ,  general  assembly,  and  not  within  the 
limitation  contained  in  Section  1  of  Article  V. 

It  is  said  by  Shauck,  J.,  in  the  opinion :  "There  seems  to  be 
no  occasion  to  doubt  that  only  those  who  have  the  constitutional 
qualifications  of  electors  can  participate  in  elections  held  to  fill  the 
offices  which  the  constitution  itself  has  created.  This  is,  in  some 
states,  held  to  be  the  extent  of  the  constitutional  restriction.'' 

In  referring  to  The  State,  ex  rel.,  vs.  Cincinnati  et  al.,  19  Ohio, 
178,  supra.  Judge  Shauck  says :  "In  that  case  the  court  was  called 
upon  to  determine  whether  an  act  which  provided  for  colored 
schools  in  Cincinnati,  and  the  election  of  colored  directors  by  col- 
ored voters,  was  valid.  Notwithstanding  the  provisions  of  ar- 
ticle four  of  the  constitution  then  in  force,  defining  an  elector  to 
be  'a  while  male  inhabitant,'  the  act  was  held  valid,  for  the  reason 
that  *ihe  whole  subject  of  organizing  and  regulating  schools  had 
been  left  to  the  general  assembly,  in  the  exercise  of  its  legislative 
powers.' " 

In  Belles  vs.  Burr  et  al.,  76  Mich.  1,  it  was  held  that  the  legis- 
lature may  confer  upon  women  Qie  rigjit  to  vote  for  officers 
charged  with  the  mana^ment  of  the  affairs  of  tiie  school  districts. 
In  the  Belles  ease,  at  page  11,  it  is  said:    "T%e  authority  granted 
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by  the  Constitution  to  the  Legislature  to  establish  a  common  or 
primary  school  system  carried  with  it  the  authority  to  prescribe 
what  officers  should  be  chosen  to  conduct  the  affairs  of  the  school- 
districts,  to  define  their  powers  and  duties,  their  term  of  office,  and 
and  how  and  by  whom  they  should  be  chosen/' 

In  Wheeler  vs.  Brady,  16  Kans.,  26,  it  is  held  that  a  person 
having  all  the  qualifications  of  an  elector,  as  defined  by  Section  1, 
Article  V  of  the  Constitution,  except  that  such  person  is  a  women, 
has  the  right  to  vote  at  an  ,election  regularly  held  for  the  election 
of  a  school-district  treasurer.  It  is  pointed  out  in  the  opinion  that 
the  constitution  of  Kansas  did  not  anywhere  mention  the  election 
of  any  school-district  officer  and  specifically  provided  that  all  of- 
ficers whose  election  or  appointment  is  not  provided  for  in  the  con- 
stitution should  be  elected  or  appointed  as  may  be  prescribed  by 
law,  and  the  court  remarked :  "Now,  ,if  Section  1  of  Article  V  of 
the  constitution  does  not  apply  to  school-district  elections,  then 
what  is  there  to  prevent  the  legislature  from  conferring  the  right 
of  suffrage  in  school-district  elections  upon  women?'' 

Section  27,  Article  II  of  the  Ohio  Constitution,  contains  a  like 
provision,  viz. :  "The  election  and  appointment  of  all  officers,  and 
the  filling  of  all  vacancies,  not  otherwise  provided  for  by  this  con- 
stitution, or  the  constitution  of  the  United  States,  shall  be  made  in 
such  manner  as  may  be  directed  by  law." 

In  The  State,  ex  rel.,  vs.  Cincinnati  et  al.,  19  Ohio,  178,  supra, 
the  court  say,  at  page  197:  "Now  a  school  director,  although  in 
some  respects  a  public  officer,  is  not  even  a  township  officer.  He 
is  merely  the  officer  of  a  school  district — a  political  organization 
unknown  to  the  constitution — ^the  mere  creature  of  legislative  en- 
actment. And  it  seems  to  the  court  that  the  power  creating  the 
political  organization  might  well  define  the  qualification  of  its  of- 
ficers, if  in  so  doing  they  do  not  violate  any  express  provision  of 
the  charter  under  which  they  themselves  act" 

The  case  of  The  State,  ex  rel.,  vs.  Constantine,  42  Ohio  St., 
437,  is  referred  to  by  counsel  for  defendants.  It  was  there  held 
that  "A  statute  authorizing  the  election  of  four  members  of  the 
police  board  at  the  same  election,  but  which  denies  to  an  elector 
the  right  to  vote  for  more  than  two  members  is  in  conflict  with 
Article  5  of  the  constitution." 

The  case  was  cited  and  considered  by  the  court  in  the  Mills 
case,  supra.  Judge  Shauck  said  concerning  it:  'That  act  did  not 
attempt  to  extend  the  right  to  vote  to  any  who  had  not  the  con- 
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stitutional  qualifications  of  dectors.  The  vice  of  the  act,  in  the 
opinion  of  the  court,  was  that  in  the  election  of  municipal  officers 
it  denied  the  right  of  constitutionally  qualified  electors  to  vote  for 
the  whole  number  of  officers  to  be  chosen.  It  is  clear  that  the 
act  now  under  consideration  is  not  within  the  terms  of  that  de- 
cision, whether  within  its  principles  or  not/' 

The  court  in  the  Constantine  case  point  out  that  the  qualifi- 
cations of  electors  are  not  defined  by  the  statute  there  involved. 

This  court  did  not  regard  that  case  as  controlling  the  Mills 
case,  supra.  Acts  of  a  similar  character  have  upon  like  reasoning, 
been  sustained  in  State,  ex  rel.,  vs.  Cones,  16  Neb.,  444 ;  Opinion  of 
Judges,  115  Mass.,  602,  and  Huff  vfr.  Cook,  44  la.,  639. 

Counsel  for  the  relatrix  cite  authorities  in  support  of  the  prop- 
sition  that  as  to  offices  not  contemplated  or  provided  for  in  the 
constitution  the  legislature  in  creating  such  offices  may  prescribe 
the  qualifications  of  the  voters  who  are  to  participate  in  filling 
them,  viz. :  Hanna  vs.  Young,  84  Md.,  179 ;  State,  ex  rel.,  vs.  Han- 
son, 80  Neb.,  724;  State,  ex  rel.,  vs.  Dillon  et  al.,  32  Fla.,  646; 
Scown  vs.  Czamecki,  264  111.,  306,  and  Spitzer  vs.  Village  of  Fulton, 
172  N.  Y.,  286.  So  far  as  the  present  case  is  concerned,  in  the 
view  we  take,  it  is  not  necessary  for  us  to  approve  the  proposition 
stated  nor  to  hold  that  Section  1,  Article  V  of  the  Constitution  of 
Ohio,  is  limited  in  its  application  to  elections  of  officers  enumer- 
ated in  the  constitution. 

We  think  it  may  be  safely  stated  that  the  weight  of  the  ad- 
judications since  the  decision  of  the  Mills  case,  supra,  has  tended 
to  support  the  propositions  there  laid  down.  There  has  been  full 
acquiescence  in  that  decision  for  a  long  period  of  time,  and  the 
statute  there  involved  has  been  in  operation  throughout  the  state. 
It  is  generally  agreed  that  when  a  decision  of  a  court  of  last  re- 
sort determining  the  constitutionality  of  a  statute  has  been  ac- 
quiesced in  by  the  legislature  and  the  people  for  a  considerable 
period  of  time,  the  courts  incline  to  a  steadfast  adherence  to  that 
decision.    6  Kuling  Case  Law,  66. 

Defendants  call  attention  to  Section  4  of  Article  XV  of  the 
Constitution  as  amended  in  1913.  After  the  language  of  the 
original  Section,  ''No  person  shall  be  elected  or  appointed  to  any 
office  in  this  state,  unless  he  possess  the  qualifications  of  an  elec- 
tor ;"  the  amendment  adds  a  proviso  ''that  women  who  are  citizens 
may  be  appointed  as  members  of  boards  of,  or  to  positions  in, 
those  departments  and  institutions  established  by  the  state  or 
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any  political  subdivision  thereof  involving  the  interests  or  care  of 
women  or  children  or  both."  The  proviso  expressly  concerns  the 
appointment  of  women  to  the  places  named,  and  authorizes  the  ap- 
pointment of  women  who  are  not  electors.  It  does  not  concern  the 
qualification  of  electors  or  the  method  of  determining  it.  For  ex- 
ample it  would  not  be  contended  that  it  was  intended  to  deprive 
women  of  the  right  to  vote  for  or  be  elected  as  school  directors  in 
accordance  with  tiie  statute  then  and  now  In  force. 

But  it  is  insisted  by  the  defendants  that  the  Mills  case  should 
not  be  extended  beyond  its  own  limits ;  that  the  statute  involved  in 
that  case  was  held  valid  as  being  within  the  power  to  provide  for 
the  establishment  and  maintenance  of  common  schools,  which  Hie 
constitution  confers  on  the  general  assembly.  To  this  it  is  replied 
that  in  this  case  it  is  not  necessary  to  do  so— that  the  provision^^ 
of  Article  XYIII  of  the  Constitution,  as  amended  in  1912,  contain 
an  equally  comprehensive  authority  to  municipalities  to  adopt 
charters  for  their  government  and  to  exercise  all  powers  of  local 
self-government. 

In  The  State,  ex  rel.  City  of  Toledo,  vs.  Lynch,  Auditor,  88  Ohio 
St.,  71,  which  involved  the  interpretation  of  the  home-rule  amend- 
ment. Article  XVIII  of  the  Constitution,  Shauck  J.,  points  out  the 
steps  by  which  the  terms  of  that  amendment  became  effective  in 
the  different  municipalities. 

He  says,  at  page  93 :  "This  article  provides  two  modes  of  se- 
curing the  permitted  immunity  from  the  operation  of  the  uniform 
laws  which  the  legislature  is  required  to  pass.*' 

After  reciting  that  one  method  is  by  the  passage  of  laws 
by  the  legislature  to  be  ratified  by  the  municipality  to  be  affected 
thereby.  Judge  Shauck  continues:  **The  other  mode  is  defined  in 
the  provisions  of  the  later  sections  relating  to  the  adoption  of  char- 
ters. From  the  terms  and  nature  of  these  latter  provisions  they 
are  self -executing  in  the  sense  that  no  legislative  act  is  necessary 
to  make  them  effective." 

In  Billings  et  al.  vs.  The  Cleveland  Ry.  Co.,  92  Ohio  St.,  478, 
it  is  said,  at  page  484:  "It  was  contemplated  by  the  framers  of 
the  amendment  to  the  constitution  that  the  provisions  in  a  charter, 
adopted  by  a  city,  would  differ  from  the  general  laws  of  the  state, 
within  the  limits  defined  by  the  constitution.  The  object  of  the 
amendment  was  to  permit  such  differences  and  to  make  them  ef- 
fective. .*  *  •  The  State  has  given  its  sanction  to  a  charter  or 
plan  of  local  «elf-govemment  when  thus  adopted.    There  is  no 
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iihpetium  in  imperio,  except  in  the  sense  that  by  the  approval  of 
th^  dtate  the  city  exercises  part  of  th§  sovereign  power  under  the 
limitations  ittiposed,  and  may  thereby,  subject  to  such  limitations, 
exercise  all  powers  of  local  self-government.  This  involves  no 
lack  of  the  harmony  that  Is  essential  and  no  loss  by  the  state  of  its 
proper  authority  over  the  city  and  its  people.  The  charter  becomes 
the  organic  law  of  the  municipality  so  far  as  such  local  powers  are 
concerned.'' 

The  basis  of  the  opinion  and  the  judgment  of  the  court  in  the 
MUls  cafie,  supra,  was  that  the  offices  to  be  filled  were  not  any 
of  those  created  by  the  constitution,  and  that  the  constitution  had 
conferred  power  upon  the  general  assembly  to  provide  for  the  es- 
tablishment and  maintenance  of  common  schools. 

As  above  stated,  in  this  case  it  is  not  necessary,  in  the  conclu- 
sion We  have  arrived  at,  to  hold  that  Section  1,  Article  V  of  the 
Constitution,  is  limited  in  its  application  to  the  election  of  officers 
enumerated  in  the  constitution. 

It  is  equally  clear  in  the  case  we  have  here  that  the  offices  for 
which  the  relatrix  seeks  to  vote  were  not  created  by  the  constitu- 
tion, and  it  is  also  qually  clear  t^at  the  subject-matter,  to-wit, 
municipal  government,  is  one  as  to  which  the  constitution  confers 
power  upon  the  municipality  to  adopt  its  own  provisions.  The 
charter  of  a  city,  which  has  been  adopted  in  conformity  with  the 
provisions  of  Article  XVIII,  gnds  its  validity  in  the  constitution  it- 
self, and  not  in  the  enactments  of  the  general  assembly.  The 
source  of  authority  and  the  measure  of  its  extent  is  the  constitu- 
tion. It  would  seem  by  analogy,  therefore,  that,  if  the  legislature 
was  Vested  with  power  to  confer  the  right  to  vote  upon  women  for 
school  directors,  because  that  is  not  an  office  created  by  the  consti- 
tution, and  because  the  general  assembly  had  been  given  power  to 
provide  for  the  maintenance  of  common  schools,  a  fortiori  the 
charter  of  a  city,  by  which  a  part  of  the  sovereign  governmental 
power  may  be  exercised  under  the  sanction  of  the  constitution  it- 
self, which  conferred  upon  women  the  right  to  vote  for  municipal 
elective  officers  and  to  be  elected  to  and  hold  a  municipal  office,  not 
created  by  the  constitution  but  by  the  charter  itself,  is  valid. 

Counsel  for  defendants  concede  that  "it  may  well  be  that  the 
pdwer  to. prescribe  the  qualifications  of  electors  for  the  purpose  of 
all  local  elections  is  accurately  classified  as  one  of  the  powers  of 
local  self-government,*  but  contend  that  Article  V,  Section  1,  is 
controfiing.    !6ut  we  are  here  confronted  witti  the  Schedule  to  thB 
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Constitution,  as  adopted  in  1912,  viz.:  "Any  provision  of  the 
amendments  passed  and  submitted  by  this  convention  and  adopted 
by  the  electors,  inconsistent  with,  or  in  conflict  with,  any  provision 
of  the  present  constitution,  shall  be  held  to  prevail/' 

Any  provision  in  a  charter  which  purports  to  confer  powers 
upon  a  municipal  government  in  excess  of  those  permitted  to  be 
granted  by  the  constitution,  or  which  disregards  in  any  way  the 
limitations  imposed  by  that  instrument,  would  of  course  be  void. 
Therefore,  the  provisions  of  Section  36- A,  conferring  upon  women 
the  right  to  vote  for  all  municipal  elective  officers,  and  the  right 
to  hold  any  municipal  office,  could  not  be  extended  beyond  the 
proper  scope  of  local  self-government. 

The  authority  given  by  Article  XVIII  of  the  Constitution  to 
adopt  a  charter,  and  exercise  thereunder  all  powers  of  local  self- 
government,  is  manifestly  limited  to  matters  of  purely  local  and 
municipal  concern.  No  power  is  thereby  granted  to  legislate  upon 
or  interfere  in  any  way  with  the  affairs  of  the  state  government 
The  municipality,  as  well  after  as  before  the  adoption  of  a  charter, 
is  an  arm — a  part — of  the  state.  It  could  not  confer  upon  women 
the  right  to  vote  for,  or  exercise  any  of  the  functions  of,  an  office 
created  by  the  constitution  or  by  the  general  assembly.  For  ex- 
ample. Section  1,  Article  IV  of  the  Constitution,  makes  provisions 
for  courts  to  exercise  the  judicial  power  of  the  state.  That  is  a 
matter  wholly  within  the  state  governmental  authority,  to  be  pro- 
vided for  and  regulated  by  the  state.  And  to  hold  that  a  munici- 
pality could  establish  a  court  with  jurisdiction  in  state  cases,  or 
make  any  other  provision  relating  to  governmental  matters  of  the 
state  or  any  of  its  subdivisions  except  the  municipality  itself, 
would  be  to  confer  on  it  powers  not  at  all  contemplated  by  the 
home-rule  amendment. 

It  was  held  in  Steamboat  Northern  Indiana  v.  Milliken,  7 
Ohio  St.,  384,  that  an  act  to  confer  on  a  mayor  jurisdiction  of  a 
justice  of  the  peace  in  all  matters,  civil  and  criminal,  arising  under 
the  laws  of  the  state,  required  the  votes  of  two-thirds  of  all  the 
members  elected  to  each  house  of  the  general  assembly,  under  the 
provisions  of  Section  15,  Article  IV  of  the  Constitution.  This  was 
on  the  ground  that  jurisdiction  to  try  such  cases  was  lodged  by 
the  constitution  in  state  courts  established  according  to  its  pro- 
visions. 

Section  10,  Article  IV  of  the  Constitution,  provides  that  ''All 
judges,  other  than  those  provided  for  in  this  constitution,  shall  be 
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elected  by  the  electors  of  the  judicial  district  for  which  they  may 
be  created,  but  not  for  a  longer  term  of  office  than  five  years." 

Therefore,  if  a  woman  should  be  elected  mayor,  pursuant  to 
the  terms  of  a  charter  adopted  by  a  municipality,  she  would  be 
incapable  of  exercising  any  of  the  jurisdiction  of  a  magistrate  in 
civil  or  criminal  matters  which  the  legislature  might  confer  by 
general  provisions  upon  the  mayors  of  cities  and  villafi:es. 

For  the  reasons  hereinbefore  given,  the  writ  will  be  allowed. 

Writ  allowed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Mathias  and  Donahue, 
JJ.,  concur. 

Jones,  J.  dissenting.  Section  1  of  Article  V  of  the  State  Con- 
stitution of  1851  is  as  follows :  "Every  ♦  ♦  ♦  male  citi25en  of 
the  United  States,  of  the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  the  state  one  year  next  preceding  the  election, 
and  of  the  county,  township,  or  ward,  in  which  he  resides,  such 
time  as  may  be  provided  by  law,  shall  have  the  qualifications  of 
an  elector  and  be  entitled  to  vote  at  all  elections." 

The  term  "all  elections"  is  now  construed  by  this  court  to 
mean  only  those  elections  of  constitutional  origin  or  cognizance, 
and  is  so  construed  as  not  to  include  municipal  elections.  This  sec- 
tion is  simple,  plain  and  explicit.  It  does  not  say  "at  all  elections 
provided  for  by  the  constitution"  or  "at  all  elections  except  muni- 
cipal elections."  It  does  not  say  "at  some  elections,"  but  "at  all 
elections,"  which  includes  municipal,  a  signification  applied  by 
legislative  and  popular  policy  in  this  state  for  nearly  a  century. 
This  is  the  only  article  of  the  constitution  that  relates  exclusively 
to  the  elective  franchise,  and  in  no  other  part  of  that  organic  law 
can  there  be  found  a  single  syllable  which  attempts  to  define  the 
qualifications  of  electors  for  the  state  and  its  political  subdivisions. 
Until  recently  I  have  never  heard  the  claim  advanced,  by  lasnnan, 
lawyer  or  jurist,  that  this  section  of  the  constitution  did  not  em- 
brace municipal  elections.  By  the  terms  of  this  section  the  male 
sex  obtained,  via  the  constitution,  the  right  to  vote  at  municipal 
elections,  and  neither  legislative  policy  nor  enactment  can  deny 
them  this  constitutional  right;  although  if  the  majority  opinion 
be  followed  the  legislature  of  the  state  may  confine  the  elective 
municipal  franchise  solely  to  women,  or  to  others,  as  it  may  choose. 
When  the  Constitution  of  1851  was  framed  the  members  of  the 
constitutional  convention  knew  that  cities  were  organized  and  elec- 
tions held  therein,  as  held  in  townships,  counties  ad  state,  and  they 
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employed  this  composite  teim,  "all  elections."  as  camprehendinff 
each  and  every  political  election  held  in  the  state  and  its  political 
subdivisions.  They  recognized  municipalities  as  ''things  already 
in  being."  See  last  proposition  of  syllabus,  Cass  v.  Dillon,  2  Ohio 
St,  608. 

The  president  of  the  Ohio  Woman's  Suffrage  Association 
simply  reflected  the  view  of  the  body  politic,  when,  upon  learning 
of  tixe  decision  of  this  court,  she  gave  the  following  interview  to 
the  press:  ''I  had  no  idea  when  our  suffrage  movement  was  de- 
feated in  1912  and  the  home-rule  amendment  passed,  that  it  might 
prove  a  valuable  ally  and  secure  municipal  suffrage  for  us.  Neither, 
did  forces  that  supported  home  rule  have  any  such  idea,  I  am 
sure." 

As  applicable  to  J&ie  popular  construction  involved,  and  es- 
pecially germane  to  this  case,  is  the  language  of  the  judge  deliver- 
ing the  opinion  in  Piatt,  a  taxpayer,  v.  Craig  et  al.,  66  Ohio  St.» 
75,  77:  "The  constitution  must  be  construed  in  the  light  of  the 
popular  and  received  significance  of  its  words.  Because  it  eman- 
ates from  the  people  it  must  be  construed  as  the  people  must  have 
understood  it." 

When  the  constitutional  convention  of  1912  adjourned  it  sub- 
mitted a  constitutional  amendment  to  the  people  grating  to  women 
the  elective  franchise  "at  all  elections."  This  was  defeated  by  a 
majority  of  87,465.  Another  proposal  granting  female  suffrage 
by  constitutional  amendment  was  submitted  in  1914,  which  if 
adopted  would  have  granted  women  the  right  to  vote  at  all  elec- 
tions. The  proposition  was  again  defeated,  by  a  majority  of  182,- 
905.  Can  it  be  otherwise  surmised  than  that  the  women  of  the 
state  would  have  been  endowed  with  full  suffrage  at  all  elections, 
including  municipal,  if  either  of  these  proposals  had  passed?  In 
the  constitutional  convention  of  1912,  proposals  embodying  woman 
suffrage  and  home  rule  ran  along  side  by  side,  were  discussed  from 
every  view-point  and  angle,  and  in  the  debates  that  ensued  not 
a  line  espousing  the  right  of  the  female  sex  to  vote  at  municipal 
elections  can  be  found  in  the  report  of  convention  proceedings. 
And  in  the  election  following,  to  adopt  or  reject  the  proposed 
amendments,  neither  on  the  hustings  nor  in  the  public  press  do 
I  recall  a  single  instance  of  the  advocacy  of  this  strange  constitu- 
tional birth,  which  is  now  legitimated  by  judicial  mandate. 

The  decision  in  this  case  does  violence  to  the  plain  terms  of 
the  constitution.    The  province  of  the  court  is  to  interpret,  wh^re 
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interpretation  is  required.  It  cannot  arrogate  to  itself  the  right 
to  make  a  constitution.  It  must  enforce  the  terms  of  the  constitu- 
tion irrespective  of  underlying  public  policy.  As  steted  in  The 
State,  ex  rel.,  vs.  Board  of  Elections,  80  Ohio  St,  471,  49X :  "The 
question  here  is,  whether  a  provision,  whose  meaning  is  certain, 
shall  be  enforced.  It  cannot  be  necessary  to  repeat  the  reasons 
which  have  led  this  court  to  give  an  affirmative  answer  to  that 
question.  *  ♦  ♦  According  to  the  view  entertained  by  all  constitu- 
tional lawyers,  constitutions  may  not  be  amended  by  violence." 

And  as  conforming  to  the  intention  of  the  makers  of  the  con- 
stitution, and  of  the  people  who  adopted  it,  the  language  of  Judge 
Ranney  in  Hill  vs.  Higdon,  5  Ohio  St,  243^  248,  is  peculiarly  apt : 
"It  is  our  duty  to  give  a  construction  to  the  constitution  as  will 
make  it  consistent  with  itsielf,  and  will  harmonize  and  give  effect 
to  all  ite  various  provisions.  To  do  this,  we  have  only  to  suppose 
that  the  convention  used  language  with  reference  to  its  popular 
and  received  signification ;  and  applied  it  as  it  had  been  practically 
applied  for  a  long  series  of  years."  In  this  connection  it  may  be 
steted  that  the  Constitution  of  1802  had  substentially  the  same 
sex  qualifications  as  has  the  Constitution  of  1851,  both  granting 
the  male  sex  the  qualifications  of  an  elector  "in  all  elections" ;  and 
this  phrase  received,  at  least  so  far  as  political  elections  were  con- 
cerned, the  sanction  of  popular  thought  and  judicial  decision  as 
applicable  to  municipal  as  well  as  to  county,  township  and  state 
elections. 

The  rule  of  construction  is  also  well  steted  in  Wilcox  vs.  Nolze, 
34  Ohio  St.,  520,  623:  "The  rule  applicable  to  constitutions,  as 
well  as  statutes,  which  may  be  properly  invoked  in  this  case,  is 
that,  where  the  language  is  clear  there  is  no  room  for  construc- 
tion; and  the  spirit  of  a  provision  must  be  extracted  from  ite 
words,  and  not  from  conjectures  aliunde." 

Is  it  a  reasonable  construction  that  the  members  of  the  con- 
stitutional convention  conceived  or  enterteined  the  purpose  of 
granting  by  legislation  or  municipal  charter  special  privileges  to 
women  in  the  municipalties  of  the  state  while  denying  them  to  the 
women  of  the  rural  communities?  The  latter  are  just  as  much  in- 
terested  in  governmental  problems  and  in  fiscal  affairs  as  are  their 
sisters  dwelling  in  the  cities.  Yet  in  no  possible  event  under  the 
strained  construction  given  Section  1,  Artivle  V,  can  the  women 
of  hamlete  and  townships  outeide  of  municipalities  ever  hope  to 
vote  for  trustees  and  other  fiscal  officers  in  townships,  without 
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amendment  to  the  constitution,  while  those  of  their  sex  for- 
tuitously dwelling  in  municipalties  may  vote  for  their  Ifiscal  of- 
jficers  wthout  such  amendment.  Whether  decided  correctly  or  not, 
the  case  of  State,  ex  rel.  Mills  vs.  Board  of  Euducation  et  al.,  post, 
granting  women  the  right  to  vote  for  school  officers,  had  the  merit 
at  least  of  placing  the  women  of  town  and  country  on  an  equal 
plane  and  with  equal  suffrage  throughout  the  entire  state. 

Under  the  construction  here  adopted,  a  municipality  by  char- 
ter, or  the  general  assembly  by  law,  may  provide  any  qualifications 
for  its  electorate  in  municipal  elections.  Chartered  cities  may  pre- 
scribe distinct  and  various  qualifications  without  any  semblance  of 
uniformity.  They  or  tHe  legislature  may  nullify  the  constitutional 
requirements  with  respect  to  age  and  residence  found  in  the  sec- 
tion involved. 

It  is  the  uniform  and  fundamental  principle  of  law  that  in 
the  construction  or  interpretation  of  a  constitution  recourse  may 
be  had  to  the  proceedings  of  the  constitutional  convention.  On 
February  8,  1851,  while  the  article  on  the  elective  franchise  was 
before  that  body,  Mr.  Taylor,  a  member  of  that  convention,  offered 
the  following  as  an  additional  section  to  the  elective  article:  "Sec- 
tion 7.  The  General  Assembly  shall  have  power  to  extend  the  right 
of  suffrage  to  inhabitants  of  this  State  not  hereby  qualified  as 
electors."  (2  Debates,  page  555.)  It  will  be  observed  that  this  was 
not  offered  as  a  substitute  for  Section  1,  Article  V,  but  to  supple- 
ment that  section  by  giving  to  others  not  included  therein  the 
right  of  suffrage  by  legislative  action.  Had  Section  7  been  adopted, 
while  the  qualifications  of  the  male  sex  would  still  have  remained 
intact  under  Section  1  aforesaid,  it  would  have  permitted  the  gen- 
eral assembly  to  extend  the  right  of  suffrage  to  women  in  munici- 
palities. The  fact  that  this  supplemental  section  was  defeated  by 
a  vote  of  11  yeas  to  68  nays  indisputably  evinces  the  intention  of 
the  convention  to  commit  the  question  of  the  entire  elective  fran- 
chise to  the  male  sex,  and  to  deny  legislative  interference  by  any 
extension  thereof. 

Prior  to  the  adoption  of  the  home-rule  section  our  courts  had 
uniformly  and  consistently  denied  women  the  right  to  hold  any  ap- 
pointive or  elective  public  office,  whether  that  office  were  of  con- 
stitutional origin  or  not.  This  is  evinced  by  the  decision  of  this 
court  that  a  woman  cannot  hold  the  office  of  notary  public,  al- 
though this  office  is  not  a  constitutional  office  but  purely  one  of 
legislative  creation.    (Section  119  et  seq..  General  Code,  and  State, 


J 


Supreme  Court  29 

ex  rel,  Attorney  General,  vs.  Adams,  post)  The  holding  of  this 
court  that  the  Elective  Franchise  Article  of  the  Constitution  com- 
prehends  offices  and  elections  of  constitutional  origin  or  cognizance 
and  does  not  embrace  municipal  elections  is  largely  based  upon  the 
case  of  Scown  vs.  Czamecki,  264,  |11.,  305,  where,  by  a  divided 
court,  that  state  held  that  under  the  provisions  of  its  constitution 
the  legislature  had  authority  to  provide  for  municipal  suffrage. 
The  opinion  of  the  majority  in  that  case  is  not  convincing,  but  the 
separate  opinions  of  the  three 'dissenting  judges  are  buttressed  by 
convincing  reason  and  judicial  logic.  The  Scown  case  is  against  the 
overwhelming  weight  of  authority  of  the  decided  cases  relating  to 
the  right  of  female  suffrage  under  constitutions  similar  to  our  own : 
Coffin  et  al.  vs.  Elections  Commissioners,  97  Mich.,  188;  Gogge- 
shall  et  al.  vs.  City  of  Des  Moines,  138  la.,  730,  736 ;  Gougar  vs. 
Timberlake,  148  Ind.,  38;  Allison  vs.  Blake,  57  N.  J.  Law,  6;  In  re 
Inspectors  of  Election,  25  N.  Y.  Supp.,  1063 ;  Minor  vs.  Happersett, 
21  Wall.,  162,  and  Spences  vs.  Board  of  Registration,  1  MacArthur 
(D.  C),  169.  The  foregoing  cases  clearly  establish  the  judicial 
principle  that  under  such  language  as  employed  in  our  constitution, 
the  constitution  has  taken  entire  and  complete  control  of  electoral 
qualifications,  and  that  any  attempt  to  limit  or  add  to  those  quali- 
fications is  nugatory.  In  three  of  the  foregoing  cases  an  attempt 
was  made  by  the  legislature  to  confer  limited  suffrage  upon  women 
in  local  or  municipal  affairs. 

The  principle  announced  in  the  majority  opinion  herein,  to 
the  effect  that  the  constitutional  requirements  relating  to  electoral 
qualifications  in  Section  1,  Article  V,  do  not  apply  to  offices  un- 
known to  the  constitution,  has  been  repudiated  many  times  by  the 
decisions  of  the  supreme  court  of  this  state.  As  heretofore  stated 
the  case  of  State,  ex  rel.  Attorney  General,  vs.  Adams,  post,  held 
that  Section  1  of  Article  V  of  the  Constitution  rendered  a  woman 
ineligible  to  the  office  of  notary  public,  an  office  purely  legislative 
in  character. 

In  the  case  of  The  State,  ex  rel.  Armstrong  vs.  Halliday,  Audi- 
tor, 61  Ohio  St.,  171,  the  supreme  court  held  that  the  office  of 
county  warden,  which  is  not  recognized  by  the  constitution,  could 
not  be  created  by  legislative  act  providing  for  his  appointment. 

In  the  case  of  The  State,  ex  rel.  Attorney  General,  vs.  Wilson, 
29  Ohio  St.,  347,  our  court  of  last  resort  held  that  the  office  of  med- 
ical superintendent,  which  is  likewise  unknown  to  the  constitution. 
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was  subject  to  the  provision  of  Section  4,  Article  XV  thereof,  re- 
quiring such  office  to  be  filled  by  an  elector  of  the  state. 

In  the  case  of  The  State,  ex  rel.  Attorney  General,  vs.  Kennon 
et  al.,  7  Ohio  St.,  547,  this  court  held  that  the  legislature  had  no 
jurisdiction  to  appoint  statejiouse  commissioners,  positions  like- 
wise unknown  to  the  constitution,  and  that  a  legislative  appoint- 
ment of  such  officers  was  violation  of  Section  27,  Article  II  of  the 
Constitution. 

The  effect  of  all  these  decisions  is,  that  though  the  offices  may 
be  purely  the  creature  of  legislative  enactment,  the  cloak  of  the 
constitution  covers  them  as  well  as  those  appointive  or  elective 
which  are  of  constitutional  origin. 

In  the  case  of  The  State,  ex  rel„  vs.  Constantine,  42  Ohio  St., 
437,  the  supreme  court  applied  the  constitutional  limitation  to  city 
officials,  offices  likewise  unknown  to  the  constitution.  That  was  a 
proceeding  to  oust  the  defendants  from  the  office  of  police  com- 
missioners of  the  city  of  Springfield.  This  was  purely  a  municipal 
office.  The  ouster  was  decreed  because  of  the  violation  of  Section 
27,  Article  II  of  the  Constitution,  providing  for  the  election  and 
appointment  of  all  officers.  This  decree  was  made  effective  as 
against  the  officers  of  a  municipality,  and  it  followed,  of  course, 
that  the  term  "all  officers"  used  in  that  section  included  municipal 
as  well  as  constitutional  officers. 

The  majority  opinion  finds  comfort  in  the  case  of  State,  ex  rel. 
Mills  vs.  The  Board  of  Elections  et  al.,  9  C.  C,  134,  Judge  Shauck 
delivering  the  opinion.  That  case  was  affirmed  by  an  evenly  di- 
vided court,  and  without  opinion,  in  54  Ohio  St.,  631.  Judge 
Shauck,  who  had  delivered  the  opinion  on  the  circuit,  having  in 
the  meanwhile  been  elected  to  the  supreme  bench,  voted  for  affirm- 
ance. Minshall,  C.  J.,  Bradbury  and  Burket  were  marked  as  dis- 
senting. The  case  upheld  the  power  of  the  general  assembly  to 
confer  upon  women  the  right  to  vote  for  school  officers.  It  is 
now  said  that  this  unreported  case  sustains  the  principle  that  the 
constitutional  provision  relating  to  sex  qualifications  does  not  ap- 
ply to  municipal  officers.  Whether  the  case  was  rightfully  decided 
or  not  I  am  for  sustaining  the  principle  therein  announced  under 
the  doctrine  of  stare  decisis,  and  I  would  claim  the  same  privilege 
from  the  majority  of  likewise  upholding  the  same  doctrine  if  it  is 
demonstrated  that  this  court  in  the  past  has  uniformly  refused  to 
apply  Section  1,  Article  V,  solely  to  elections  and  offices  of  consti- 
tutional cognizance.    The  decision  in  the  Mills  case,  supra,  was 
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based  squarely  upon  the  fact  that  the  special  and  express  provis- 
ions of  the  constitution  relating  to  public  school  govern,  and  the 
act  there  involved  was  held  constitutional  for  that  reason  only. 
The  learned  judge  in.  that  case  said  that  the  rule  that  the  general 
assembly  might  provide  electoral  qualifications  for  offices  unknown 
to  the  constitution  was  followed  in  some  jurisdictions,  but  did  not 
obtain  everywhere,  and  especially  it  did  not  obtain  in  Ohio.  On 
page  138  it  is  said :  ''It  must  be  admitted  that  the  rule  that  per- 
sons not  having  the  constitutional  qualifications  of  electors  may  be 
authorized  to  vote  at  any  election  that  is  not  held  to  fill  an  office 
created  by  the  constitution  does  not  obtain  everywhere.  In  View 
of  State  ex  rel.  vs.  Constantine,  it  cannot  be  said  to  obtain  in  this 
jurisdiction."  The  Constantine  case  cited  by  him,  and  noted  above, 
relates  entirely  to  purely  municipal  officers,  and  it  would  therefore 
appear  that  by  discarding  the  rule  claimed  then  and  now,  the  court 
on  thq  circuit  stated  that  the  feature  of  the  office,  whether  consti- 
tutional or  otherwise,  did  not  govern  its  action,  but  that  it  was 
based  entirely  upon  distinct  and  special  provisions  in  our  constitu- 
tion relating  to  public  schools.  This  position  is  clarified  by  the 
succeeding  sentence  of  the  judge  in  the  paragraph  named,  where 
he  states  that  the  ample  powers  for  the  establishment  and  main- 
tenance of  public  schools,  conferred  by  the  legislatures  of  the  vari- 
ous states,  carry  with  them  power  to  extend  the  right  to  vote  for 
school  officers  to  persons  not  within  the  constitutional  definition  of 
electors,  ''unless  such  officers  are  designated  by  the  constitution, 
or  are  officers  of  municipal  or  political  divisions  recognized  by  th^ 
constitution."  By  the  use  of  that  language  it  clearly  appears  to 
be  the  view  of  the  court  that  the  legislature  had  no  power  to  ex- 
tend the  vote  either  for  officers  designated  by  the  constitution,  or 
for  officers  of  municipal  and  political  divisions  recognized  by  the 
constitution. 

This  is  undoubtedly  shown  by  the  further  fact  that  the  cir- 
cuit court  in  the  Mills  case  relied  upon  two  differentiated  cases  re- 
ported by  the  supreme  court  of  Michigan,  under  a  constitution 
similar  to  our  own,  and  which  grant  to  the  male  sex  the  right  to 
vote  "in  all  elections."  These  cases  are  Belles  vs.  Burr  et  al.,  76 
Mich.,  1,  and  Coffin  et  al.  vs.  Elections  Commissioners,  97  Mich., 
188.  Under  this  similar  provision  of  the  Michigan  constitution 
the  court  held  in  the  former  case  that  the  legislature  of  Michigan 
had  authority  to  confer  upon  women  the  right  to  vote  for  school 
officers ;  but,  in  the  second  case,  when  the  legislature  of  the  state, 
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late,  in  1893,  atempted  to  confer  upon  women  the  right  to  vote  for 
village  and  city  officers,  the  legislative  act  was  declared  un- 
constitutional. 

Ji  there  be  any  doubt  as  to  the  attitude  of  our  court  upon  this 
subject  it  has  been  definitely  and  conclusively  settled  by  the  case 
of  State  ex  rel.  Attorney  General,  vs.  Adams,  58  Ohio  St.,  612. 
This  case  involved  the  question  of  whether  Miss  Adams  could  be 
commissioned  as  a  notary  public  of  Lake  county,  and  it  will  be 
observed  that  the  office  in  question  was  neither  of  constitutional 
origin  nor  cognizance.  The  legislature  had  passed  an  act  which 
had  authorized  the  governor  to  make  the  appointment,  93  Ohio 
Laws,  405.  The  court  held  that  the  legislative  effort  was  inef- 
fectual to  render  her  eligible  to  the  office  of  notary  public  in  view 
of  the  provisions  of  Section  4  of  Article  XV,  and  Section  1  of 
Article  V  of  the  Constitution.  The  opinion  was  by  the  court  and 
appears  to  be  unaimous.  The  court  referring  to  the  Mills  case, 
reported  in  9  C.  C,  supra,  and  to  a  former  case  decided  by  this 
court,  both  relating  to  the  subject  of  schools,  said,  at  page  616: 
'It  was  held  in  those  cases  that  the  qualifications  of  an  elector  are 
not  essential  to  the  holding  of  positions  of  an  official  character 
under  the  school  laws,  because  of  the  effect  of  the  constitutional 
provisions  relating  especially  to  the  subject  of  schools.  Those 
cases  have  not  sufficient  breadth  or  strength  of  foundation  to 
admit  of  additional  superstructure." 

The  phrase  '''and  all  elections"  has  been  incorporated  in  an- 
other part  of  the  Ohio  constitution.  A  constitutional  amendment 
was  adopted  in  1905  providing  for  biennial  elections.  This  amend- 
ment, Section  1,  Article  XVII,  after  providing  that  state  and 
county  officers  shall  be  elected  in  the  even  numbered  years,  then 
proceeds  as  follows,  "and  all  elections  for  all  other  elective  officers 
shall  be  held  on  the  first  Tuesday  after  the  first  Monday  in  No- 
vember in  the  odd  numbered  years."  Can  it  be  argued  that  this 
section  of  the  constitution  is  ineffective  and  does  not  cover  mu- 
nicipal as  well  as  township  elections?  Under  its  provisions  un- 
doubtedly the  legislature  has  no  authority  to  prescribe  by  law, 
nor  a  municipality  by  its  charter,  for  a  municipal  election  to  be 
held  any  other  time  than  that  mentioned  in  the  constitution.  The 
phrase  "all  elections  for  all  other  elective  officers"  undoubtedly 
includes  municipal  as  well  as  township  officers,  and  their  election 
must  be  held  in  the  odd  numbered  years  as  provided  for  therein. 
This  is  the  view  taken  in  the  opinion  of  the  court  in  Holbrock  v. 
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Smedley,  79  Ohio  St,  391,  wherein  it  said,  at  page  398 :  "By  the 
constitutional  aipendment,  (Article  XVII,  adopted  in  1905)  pro- 
vidinfiT  for  biennial  elections,  municipal  elections  are  now  required 
to  be  held  in  November  and  in  the  odd  numbered  years." 

Let  us  assume  that  the  city  of  East  Cleveland  under  its 
claimed  prerogative  should  attempt  to  hold  a  municipal  election 
by  the  use  of  voting  machines,  could  such  a  prerogative  be  main- 
tained in  view  of  Section  2  of  the  Elective  Franchise  Article, 
which  provides  that  "all  elections"  shall  be  by  ballot  ?  The  case  of 
The  State  ex  rel.  v.  Board  of  Elections,  80  Ohio  St.,  471,  decided 
that  an  act  authorizing  the  use  of  such  voting  machines  in  the 
city  of  Cleveland  was  void  because  it  was  repugnant  to  the  fore- 
going section,  which  provided  that  ''all  elections  shall  be  by  ballot." 

Section  6  of  the  Elective  Franchise  Article  provides  that  no 
idiot  or  insane  person  shall  be  entitled  to  the  privileges  of  an 
elector.  This  certainly  applies  to  municipal  as  well  as  other  elec- 
tigns,  and  neither  city  or  legislature  can  qualify  that  section  by 
any  law  limiting  its  purport.  There  seems  to  be  no  reason  why  the 
constitutional  requirement  that  males  only  shall  be  entitled  to 
vote  at  all  elections  should  apply  to  offices  known  to  the  consti- 
tutions any  more  than  to  those  municipalities  organized  by  the 
state. 

Article  XVIII,  Section  1,  provides  for  the  classijfication  of 
cities  and  villages.  Article  XVII,  Section  1,  provides  for  the  elec- 
tion of  all  other  elective  officers  than  state  and  county  in  odd  num- 
bered years.  And  Section  3  of  the  same  article  provides  that  every 
elective  officer  holding  office  when  this  amendment  is  adopted 
shall'  continue  to  hold  such  office  for  the  full  term  for  which  he  was 
elected,  and  until  his  successor  shall  be  elected  and  qualified  as 
provided  by  law.  Article  XVII,  Section  2,  provides  for  the  terms 
of  state,  judicial  and  elective  county,  township  and  municipal  offi- 
cers. Article  XVIII,  Section  13,  provides  for  a  limitation  of  mu- 
nicipal indebtedness.  Article  XV,  Section  7,  provides  that  every 
person  chosen  or  appointed  ''to  any  office"  under  this  state  shall 
take  the  oath  of  office  before  entering  upon  the  discharge  of  its 
duties.  Section  10  of  the  same  article  provides  that  appoint- 
ments and  promotions  in  the  civil  service  of  the  state,  counties 
and  cities  shall  be  made  according  to  merit  and  fitness;  and  Sec- 
tion 7  of  the  Elective  Franchise  Article  provides  that  all  nom- 
inations for  elective  state,  district,  county  or  municipal  officers 
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shall  be  made  at  direct  primary  elections  or  by  petition  as  pro- 
vided by  law. 

These  various  sections  have  been  cited  in  order  to  show  the 
consideration  given  by  the  Ohio  Constitution  to  the  organization, 
government  and  control  of  its  municipalities  and  municipal  officers. 
Far  more  regard  and  control  is  shown  by  these  constitutional  pro- 
visions of  the  municipalities  of  the  state  than  is  shown  to  its  other 
political  subdivisions,  such  as  counties  and  townships.  Such  being 
the  case  does  it  not  follow  that,  by  the  adoption  of  all  these  pro- 
visions of  the  constitution,  our  organic  law  had  as  much  regard 
for  the  subject  of  electoral  qualifications  of  those  in  cities  as  for 
those  who  dwell  without  ?  If  construction  were  necessary  for  the 
phrase  under  controversy  the  legal  maxim  expressio  unis  est  ex- 
clusio  alterius  is  peculiarly  applicable.  That  is,  Section  1,  Article 
V,  having  designated  the  qualifications  of  electors,  it  thereby  de- 
termined who  should  exercise  the  franchise,  and  necessarily  ex- 
cluded all  others.    As  stated  by  that  great  constitutional  lawyer 

• 

and  judge,  "Wherever  the  constitution  has  prescribed  the  quali- 
fications of  electors,  they  cannot  be  changed  or  added  to  by  the 
legislature,  or  otherwise  than  by  an  amendment  of  the  consti- 
tution."   Cooley's  Constitutional  Limitations  (7  ed.),  902. 

It  is  stated  in  the  syllabus  of  the  case  of  McCafferty  v.  Guyer 
Guyer  et  al.,  59  Pa.  St.,  109: 

"2.  The  legislature  cannot  confer  the  right  to  vote  upon  any 
classes  but  those  to  whom  it  is  given  by  the  constitution;  the  de- 
scription of  those  entitled  excludes  all  others. 

"3.  The  third  article  of  the  constitution  is  not  merely  a  gen- 
eral provision  defining  the  indispensable  requisites  to  the  rights 
of  an  elector,  leaving  the  legislature  to  determine  who  may  be 
excluded.    It  is  a  description  of  who  shall  be  excluded." 

In  the  preparation  of  the  Constitution  of  1851,  when  Section  1, 
Article  V,  was  proposed,  surely  such  eminent  jurists  as  Ranney, 
Swan  and  Hitchcock  (members  of  that  convention  and  later  dis- 
tinguished members  of  this  court)  had  no  thought  that  they 
were  framing  an  elective  article,  the  effect  of  which,  under  the 
construction  now  made,  would  be  to  apply  the  electoral  franchise 
under  the  term  "all  elections"  only  to  those  offices  known  to  the 
constitution,  and  not  to  municipal  offices;  and  that  the  general 
assembly  might  thereafter  provide  female  electoral  qualifications 

et  al.,  59  Pa.  St.,  109 : 

for  the  office  of  township  constable,  an  officer  not  recognized  in 
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the  constitution,  but  be  without  legislative  power  to  grant  women 
the  right  to  vote  for  township  trustees,  which  officers  are  so  rec- 
ognized; nor  had  they  a  thought  that  the  legislature  would  have 
power  to  provide  for  female  suffrage  for  the  office  of  coroner, 
which  is  unknown  to  the  constitution,  but  would  have  no  authority 
to  grant  women  the  right  to  vote  for  clerk  of  courts  and  sheriff, 
county  offices  which  are  recognized  by  that  organic  law. 

Article  XVIII,  adopted  September  3,  1912,  provides  that  muni- 
cipalities shall  exercise  "all  powers  of  local  self-government/'  It 
will  not  be  permitted  to  allow  the  dubious  character  of  this  grant 
to  strike  down  another  and  express  provision  of  the  constitution 
dealing  solely  with  the  elective  franchise,  and  which  is  the  only 
article  of  that  instrument  which  attempts  to  deal  with  the  sub- 
ject of  the  elective  franchise.  The  position  now  taken  by  this 
court  is — ^that  as  municipal  elections  and  the  qualifications  of  elec- 
tors therefor  were  within  the  legislative  powers,  a  municipality 
had  like  and  equal  power,  by  its  charter,  to  fix  the  qualifications  of 
electors  for  municipal  officers.  The  right  of  suffrage  is  a  sov- 
ereign right.  It  is  one  of  the  attributes  of  sovereignty,  and  in  this 
state  it  has  been  so  recognized  by  confiding  the  entire  subject  of 
the  elective  franchise  to  Article  V  of  our  Constitution,  limiting 
that  right  in  political  elections  to  the  male  sex  solely.  A  municipal 
charter  may  now  in  many  respects  ignore  a  state  law,  but  it  can- 
not nullify  the  state  constitution. 

However,  there  is  still  another  insuperable  reason  against  the 
position  taken  by  the  majority  of  this  court,  which,  in  my  opinion, 
absolutely  destroys  the  fallacy  on  which  it  is  based.  This  is  found 
in  Section  4,  Article  XV,  of  the  Ohio  Constitution,  amended  at  the 
recent  election  occurring  in  November,  1913.  So  far  as  this  relates 
to  the  electoral  qualifications  this  section  is  a  companion  section  to 
Section  1,  Article  V,  now  in  controversy.  Prior  to  the  election  of 
1913,  it  read  as  follows:  "Section  4.  No  person  shall  be  elected 
or  appointed  to  any  office  in  this  state,  unless  he  possess  the  quali- 
fications of  an  elector."  At  that  election,  however,  the  people  of 
this  state  amended  this  section  to  read  as  follows :  "Section  4.  No 
person  shall  be  elected  or  appointed  to  any  office  in  this  state  un- 
less possessed  of  the  qualifications  of  an  elector;  provided  that 
women  who  are  citizens  may  be  appointed  as  members  of  boards 
of,  or  to  positions  in,  those  departments  and  institutions  estab- 
lished by  the  state  or  any  political  subdivision  thereof  involving 
the  interests  or  care  of  women  or  children  or  both."  (103  0.  L., 
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992.)  And  since  this  provision  is  a  later  pronouncement  by  the 
people  than  the  provisions  of  the  home-rule  amendment,  adopted 
in  1912,  due  regard  should  be  given  to  its  effect  because  of  that 
fact. 

The  provisions  of  the  East  Cleveland  charter,  in  granting  to 
the  female  sex  the  right  to  vote  for  municipal  elective  officers,  also 
provides  that  they  shall  be  eligible  for  appointment  or  election  to 
any  municipal  office  therein.  By  this  adoption  the  charter  flew 
in  the  teeth  of  the  1913  amendment  and  is  in  flagrant  defiance 
thereof.  This  recent  amendment  provides  generally  that  women 
cannot  be  elected  to  any  office  in  this  state,  unless  possessed  of  the 
qualifications  of  an  elector.  To  ascertain  what  such  qualifications 
are  recourse  must  be  had  of  course  of  Section  1,  Article  V,  which 
attaches  them  to  the  male  sex  alone.  It  follows  that  under  the  new 
amendment  they  can  not  be  elected  to  any  office,  but  may  be  "aj)- 
pointed"  only.  And  the  provision  limits  the  right  of  women  cit- 
izens to  hold  appointive  offices  to  those  department  or  institutions 
established  by  the  state  or  any  political  division  thereof  involving 
the  interests  or  care  of  women  or  children.  The  City  of  East 
Cleveland  is  a  political  subdivision  of  the  state,  and  this  section 
of  the  constitution  in  effect  denies  women  the  right  of  election  but 
permits  them  merely  to  be  appointed  to  the  positions  in  the  special 
class  of  institutions  named;  and  this  includes  such  institutions  es- 
tablished by  a  municipality,  which  is  a  political  subdivision  of  the 
state.  This  clearly  negatives  the  idea  that  they  may  be  elected  to 
or  hold  city  offices  in  the  city  of  East  Cleveland,  as  proposed  by 
the  charter;  and  I  submit  that  if  power  to  grant  elective  franchise 
is  conferred  by  the  words  "local  self-government"  in  the  home- 
rule  section,  that  this  latest  act  of  the  people  by  the  constitutional 
route,  adopted  by  them  since  the  adoption  of  the  home-rule  amend- 
ment, has  effectively  destroyed  that  power  if  it  ever  existed.  A 
fortiori,  in  view  of  this  recent  amendment,  and  without  the  cloak 
of  the  home-rule  amendment,  it  is  impossible  to  sustain  any  con- 
struction that  endows  the  legislature  with  authority  to  confer 
upon  women  the  qualifications  of  an  elector,  or  which  empowers 
them  to  hold  office  in  any  institutions  other  than  those  specifically 
mentioned  in  this  recent  amendment.  The  fatuous  position  a 
woman  would  occupy  as  mayor  of  East  Cleveland  is  disclosed  in 
the  closing  paragraph  of  the  majority  opinion — a  woman  shorn  of 
official  functions !    A  queen  with  a  tarnished  crown ! 

The  duty  of  the  court  here  is  to  uphold  and  maintain  the 
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plain  and  explicit  terms  of  the  constitution.  It  is  not  a  question 
of  public  policy,  nor  a  question  whether  the  action  of  the  people 
by  its  adoption  in  the  manner  stated  was  wise  or  unwise.  Under 
the  trend  of  modem  events,  and  having  in  view  the  commanding 
position  that  the  female  sex  is  taking  in  the  curent  affairs  of  the 
nation,  the  electorate  of  this  great  state  may  determine  the  un- 
wisdom of  the  Constitution  of  1802  and  1851  in  den3ang  suffrage 
to  the  female  sex;  but  it  seems  to  me  that  this  appeal  for  the 
enjoyment  of  limited  or  full  suffrage  should  be  met  by  an  amend- 
ment to  the  constitution  of  the  state,  the  source  from  which  it 
was  obtained  by  the  other  sex.  And  when  that  measure  of  enjoy- 
ment is  secured,  under  the  phrase  ''at  all  elections"  now  employed 
in  the  present  constitution,  I  shall  consistently  uphold  their  right 
to  full  suffrage  at  all  elections  held  in  this  state,  and  shall  not 
limit  them  to  the  right  to  vote  at  a  part  of  them  only.  I  shall  give 
them  the  full  loaf  which  they  have  always  demanded,  and  not  the 
half -loaf  doled  out  by  the  judicial  mandate  in  this  case. 


SYLLABI  OF  REPORTED  CASES. 

15641 — State  of  Ohio  vs.  Tony 
Shoemaker;  exceptions  to  the  Com- 
mon Pleas  Court  of  Hamilton  Coun.ty. 
WANAMAKER,  J. 

1.  An  indictment  that  alleges  ow- 
nership of  an  automobile  in  the  name 
of  the  garage  owner,  or  other  lawful 
custodian,  is  sufficient  under  the  re- 
quirements for  an  Indictment  under 
the  larceny  statute,  as  well  as  under 
favor  of  Section  12619,  General  Code. 

2.  Where  the  evidence  discloses 
such  qualified  ownership  in  the  gar- 
age owner  or  other  bailee  and  further 
discloses  the  name  of  Uie  legal  owner 
of  the  automobile,  this  does  not  con- 
stitute a  variance  in  law  to  the  preju- 
dice of  the  defendant. 

Exceptions  sustained.  Newman, 
Matthias  and  Donahue,  JJ.,  concur. 

15428 — The     City  of     Fremont  vs. 
Charles  Keating;   error  to  the  Court 
of  Appeals  of  Sanduslcy  County. 
DONAHUE,  J. 

1.  Section  6307,  General  Code,  is 
in  direct  conflict  with  the  provisions 
of  Section  3  of  Article  xviii  of  the 
Constitution  of  Ohio,  authorizing  mu- 
nicipalities to  adopt  and  enforce  with- 
in their  limits  such  local  police,  sani- 
tary and  other  similar  regulations,  as 


are  not  in  conflict  with  general  laws, 
and  is  therefore  unconstitutional  and 
void. 

2.  Where  imprisonment  may  be 
imposed  as  a  punishment  for  the  com- 
mission of  an  offense,  the  accused  is 
entitled  to  a  trial  by  Jury. 

3.  In  such  case,  the  fact  that  im- 
prisonment was  not  actually  included 
as  a  part  of  the  punishment  imposed 
by  the  sentence  of  the  Court  cannot 
affect  the  right  of  the  accused  to  a 
Jury  trial.  Judgment  affirmed.  Nich- 
ols, C.  J.,  Wanamaker,  Newman, 
Jones,  Matthias  and  Johnson,  JJ.,  con- 
cur. 

15661— The     State,     ex     rel.     The 
Emery-Thompson   Machine   &    Supply 
Co.  et  al.  vs.  Oliver  B.  Jones  et  al.. 
Judges;   in  prohibition. 
DONAHUE,  J. 

A  writ  of  prohibition  will  not  issue 
to  the  Court  of  Appeals  prohibiting 
that  Court  from  determining  its  own 
Jurisdiction  in  cases  wherein  Jurisdic- 
tion of  the  subject  matter,  in  an  orig- 
inal action,  or  on  appeal  or  in  error 
proceeding,  has  been  conferred  upon 
that  Court  by  the  constitution  of  this 
Stato.  Writ  refused.  Wanamaker, 
Newman,  Jones,  Matthias  and  John- 
son, JJ.,  concur. 
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NEW  CORPORATIONS. 

The  Mt.  Vernon  Co-Operative 
Store  Co.,  Mt.  Vernon,  $10,000.  E.  E. 
Peters,  W.  R.  Hookway,  C.  E.  Coch- 
ran, A.  P.  Taylor,  A.  C  George. 

The  H.  N.  White  Co.,  Cleveland, 
$325,000,  band  Instruments.  H.  N. 
White,  George  A.  Mowery,  Hugh  E. 
White,  Floyd  J.  St.  Clair,  Foster  A. 
Reynolds. 

The  North  American  Agency  Co., 
Cleveland,  $1,000,  Insurance.  G.  F. 
Osbom,  Leonard  Dudley,  Charles  J. 
Krejci,  Carl  V.  Wunderle,  C.  Osbom. 

The  EHectropure  Dairy  Co.,  Colum- 
bus, $50,000.  Mary  Davis,  Marlon  R. 
L*umley,  Alma  C.  Atcheson,  H.  Anna 
Quinby,  Anne  MacGregor  Payne  Rob- 
inson. 

The  Dlehm-I(0ng  Co.,  Akron,  $40,. 
000,  grocery.  J.  T.  Diehm,  M.  S. 
Long,  R.  A.  Galoway,  W.  E.  Younger, 
F.  J.  Zimmerman. 

The  Grant-Denmo  Sales  Co.,  Cleve- 
land,  $10,000,  automobiles.  Carl  F. 
Shuler,  C.  E.  Curphey,  Catherine 
Murman,  Louise  Griffiths,  V.  P.  Rei- 
ber. 

The  Carroll  Music  Co.,  Marietta, 
$10,000.  C.  J.  Carroll,  M.  Cullen,  Ben 
B.  Myers,  W.  B.  Stewart,  R.  E.  Ritter. 

The  James  G.  Bingham  Realty  Co., 
Cleveland,  $10,000.  James  G.  Blng. 
ham,  Byron  W.  Jackson,  Martin  W. 
Saunders,  Florence  D.  Bingham,  Eliz- 
abeth  D.  Rlngle. 

The  Flint  Park  Land  Co.,  Cleve- 
land, $30,000.  Peter  Kanugh,  Etnil  E. 
Berger,  Michael  Lukasko,  William 
Valko,  John  Soerba. 


The  Mansfield  Co-Operatlve  Equity- 
Union  Exchange  Co.,  Mansfield;  $10,- 
000.  Thos.  Jv  Dopier,  C.  J,  Welty,  P. 
O.  Haldeman,  J.  J.  Stone,  G.  F.  Stew- 
ard. 

The  Simplex  Metal  Products  Co.» 
Norwalk;  410,000.  Clarence  H.  Phil- 
lips, Walter  A.  Yaeger,  Henry  A.  Pohl, 
Leona  Camp,  Leona  P.  Phillips. 

The  Automatic  BHectrical  Devices 
Co.,  Cincinnati;  $10,000.  Clarence  E. 
Ogden,  W.  N.  Slmlick,  Wm.  Katzen- 
berger,  Oliver  W.  Sharman,  Delia  N. 
Ogden. 

The  Simplex  Controller  Co.,  Cincin- 
nati; $5,000.  Clarence  E.  Ogden,  W. 
N.  Simlick,  Wm.  Katzenberger,  Oliver 
W.  Sharman,  Delia  N.  Ogden. 

The  Cuyahoga  Valley  Mining  & 
Smelting  Co.,  Akron;  $50,000.  H.  Q. 
Maxwell,  O.  N.  Thorp,  G.  S.  Wright, 
J.  B.  Leach,  A.  R.  Doak. 

The  Schonberg-Weldenthal  Co^ 
Cleveland;  $25,000,  "printing."  Max 
E.  Meisel,  David  Schonberg,  W.  R. 
Seidenthal,  F.  C.  Raymond,  W.  I. 
Lewis. 

The  Lake  Erie  Dry  Dock  &  Engi- 
neering Co.,  Sandusky;  $1,000,000. 
Wm.  Hendrlckson,  R.  K.  Ramsey,  M. 
L.  Osbom,  A.  K.  NIer,  Joseph  T. 
Sloat. 

The  National  Electric  &  Construc- 
tion Co.,  Mansfield;  $10,000.  Frank 
Mattox,  E.  P.  Robblns,  M.  A.  Drake^ 
A.  M.  Weldon,  Mrs.  fda  Robblns. 

The  Henry  Louis  Co.,  Cleveland; 
$10,000,  "contracting."  Maurice  M. 
Murphy,  Edgar  A.  Hahn,  M.  M.  Roche^ 
V.  Birchall,  J.  C.  Stein. 

The  Sandusky  Milling  Co.,  San- 
dusky;   $10,000.     H.  W.  Parsons,  Jo- 
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seph  F.  Singler,  Charles  C.  Russell, 
John  A.  Giedeman,  Charles  O.  Rus- 
sell. 

The  Korach-Kuz-Schlessinger  Co., 
Cleveland;  |20»000,  "clothing."    Edgar 

A.  Hahn,  Maurice  M,  Murphy,  M.  M. 
Roche,  V.  Birchall,  J.  O.  Stein. 

The  Toungstown  Queen  Co.,  Toungs- 
town;  $50,000,  "clothing."  A.  J. 
Drausch,  Harry  Bursteln,  Chas.  I. 
Stouffer,  H.  L.  Baldwin,  W.  T.  Joseph. 

The  Industrial  Savings  Realty  Co., 
Lorain;  $30,000.  George  Croszy,  J. 
F.  Smith,  John  Glantz,  M.  G.  0*Keefe, 
Lorenzo  Montalto. 

The  English  Realty  Co.,  Columbus; 
$10,000.  Matthew  K.  English,  Walter 
English,  Laura  E.  Toung,  Ada  L.  Eng- 
lish, Mary  E.  Hansberger. 

The  Eimpire  Gas  &  Fuel  Co.,  Woos- 
ter,  $1000.  Ira  H.  Crum,  George  R. 
Hedges,  George  S.  Long,  H.  B.  Mo- 
nett,  BYank  M.  Raymund. 

The  Triadelphia  Oil  and  Gas  Co., 
Zanesville,  $25,000.  G.  W.  Appleman, 
S.   £}.  Appleman,  B.  J.  Appleman,  E. 

B.  Stitt,  C.  F.  Ribble. 

The  Safety  Devices  and  Develop, 
ment  Co..  Ottawa,  $50,000  Edward 
R.  Post,  Charles  I.  Moore,  Edwin  M. 
Hetrick,  Willis  A.  Easterly,  Archie 
A.  Slaybaugh. 

The  Central  Ohio  Brick  Co.,  Zanes- 
viUe,  $100,000.  James  Ford,  Frank 
M.  Schimpf,  Edward  R.  Meyer,  W.  S. 
Ford,  P.  J.  Flanlgan. 

The  Scott  Coal  Co.,  Mid  vale,  $51,- 
000.  John  S.  Scott,  Thomas  L.  Scott, 
Charles  O.  Scott,  Roy  Scott,  C.  E. 
McPherson. 

The  Walter  Gicewski  Co.,  Toledo, 
$15,000,  clothing.  Walter  Giczewski, 
Frank  A.  Trepinski,  Boleslaus  J. 
Janiszewski,  John  Mlynarczyk,  Stefan 
Majewski. 

The  Runser  Plumbing  Co.,  Cleve- 
land, $10,000.     F.     A.     Leisenheimer, 


Carl  F.  Shuler,  Louise  Griffiths,  Cath- 
erine Murman,  T.  L  Hopkins. 

The  J.  Rudick  Co.,  Toledo,  $1000, 
clothing.  J.  Rudick,  F.  Whitman,  J. 
C.  Golner,  S.  L.  Oeleerd,  J.  Geleerd. 

The  Summit-Cherry  Market  Co., 
Toledo,  $150,000.  Charles  D.  Kamp, 
Ernst  C.  Hagener,  Charles  F.  Stotzer, 
Lachlan   MacDonald,  Harry  E.   King. 

The  Community  Realty  &  Construe 
tion  Co.,  Cleveland,  $10,000.  M.  B. 
Abrams,  Fannie  Abrams,  H.  B.  Mak- 
man,  F.  Stein,  A.  Dom. 

The  Hill  Rubber  Heel  Co.,  Elyria, 
$125,000.  Raymond  I.  Hill,  Arthur  T. 
Clew,  Robert  S.  Davies,  Ross  Fau- 
ver,  Alexander  L  Jackson. 

The  Bond  Hotel  Building  Co.,  To- 
ledo. $2,500,000.  Newton  A.  Tracy, 
Edward  W.  Kelsey,  Norman  W.  Reed, 
RoUind  O.  HoUoway,  Charles  Wei- 
rich. 

The  Burke  Motor  Co.,  Springfield, 
$9,000,  automobiles.  Charles  S. 
Burke.  Harley  C.  Hosterman,  Anna  J. 
Burke,  James  A.  Linn,  Forest  S.  Wolf, 

The  Brookside  Elettric  Co.,  Cleve- 
land, $5,000.  Paul  Jung,  Mabel  Rose, 
J.  B.  Rose,  Siamuel  Rose,  Max  L 
Rose. 

The  Elbert  Realty  &  Building  Co., 
Cleveland,  $10,000.  A.  E.  Clevenger, 
W.  T.  HoUiday,  H.  E.  Brothers,  L  A. 
M.  Pejeau,  H.  K.  Braun. 

The  Depositors'  Savings  &  Loan 
Co.,  of  Cleveland,  Ohio,  $2,500,000. 
Charles  Rosenblatt,  John  P.  Ferencik, 
Stella  Halama,  George  Palda,  Her- 
man H.  Finkle. 

The  Akron  Motor  Signal  Co.,  Ak. 
ron,  $5000.  Joseph  C.  2kiendel,  W.  G. 
Zuendel,  O.  C.  Castle,  Miriam  Hass- 
ler,  Gordon  Davies. 

The  H.  Clauss  Co.,  Fremont,  $10,. 
000,  cutlery.  G.  D.  Krebs,  K.  M. 
Krebs.  Henrie  Clauss,  Daisy  K. 
Clauss,  B.  H.  AdIer. 
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The  Sebrlng  Coal  Co.,  Sebring,  |5,. 
000.  Frank  A.  Sebrlng,  Frank  Se- 
brlng, Jr.,  Emma  L.  Sebrlng,  C.  L.  Se- 
brlng, W.  J.  Gahrls. 

The  Columbia  Coal  Co.,  Athens, 
$10,000.  LewljB  v.  Brown,  A.  M. 
Lewis,  Louis  I.  Brown,  Fred  L.  Alder- 
man,  James  Vercoe. 

The  Northwestern  Ohio  Farmers' 
Equity  Exchange  Co.,  Orover  Hill, 
$20,000.  Darld  Reed,  John  E.  Berry, 
man,  D.  H.  Williams,  Richard  Berry, 
man,  George  F.  Snyder. 

The  Norka  Land  and  Mortgage  Co., 
Akron,  $30,000.  David  Desure,  Aaron 
Hershman,  Jacob  Kondotz,  H.  Belen. 
ky,  S.  B.  Schutzman. 

The  West  Terminal  Land  Co., 
Cleveland,  $10,000.  Charles  W.  To. 
land,  Martin  C.  Krogh,  Harry  L.  For. 
ter.  Dr.  T.  Henry  Tubman,  H.  H. 
WlIcDxen. 


'   increases 

The  Federal  Nut-Bolt  and  Machine 
Co.,  Cleveland,  $1,000  to  $30,000. 

The  Cleveland  Tractor  Co^  Cleve- 
land; Increase  from  $600,000  to  |6,« 
000,000. 

The  A.  L  Root  Co.,  Medina;  In- 
crease from  $600,000  to  $800,000. 

The  Depositors'  Savings  and  Trust 
Co.,  Akron,  $150,000  to  $300,000. 

The  Oak  Investment  Co.,  Cleve. 
land,  $10,000  to  $200,000. 

The  Van  Dom  Electric  Tool  Co., 
Cleveland,  $300,000  to  $600,000. 

The  Akron  Odd  Fellows'  Temple 
Co.,  Akron,  from  $40,000  to  $2000. 

Decrease 

The  Mingo  Junction  Realty  Co., 
Mingo  Junction,  $26,000  to  $7300. 


PUBLIC  UTILITIES  COMMISSION 


No.  1277— In  the  Matter  of  the  Application  of  The  Cleveland,  Cin- 
cinnatiy  Chicago  and  St.  Louis  Railway  Company  to  Close  Its 
Depot  at  Brown,  Miami  County,  Ohio. — Dismissed. 


(Dated  October  10,   1917.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
testimony,  and  was  argued  by*  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  present  conditions  do  not 
warrant  the  closing  of  applicant's  said  depot.    It  is,  therefore, 

Ordered,  that  said  application  be,  and  it  hereby  is  dismissed 
without  prejudice  to  any  further  application  which  may  be  filed 
upon  a  change  in  the  conditions  at  said  station  of  Brown,  Miami 
county,  Ohio. 


No.  1265— In  the  Matter  of  the  Application  of  The  Cincinnati  and 
Suburban  Bell  Telephone  Company  to  Issue  $1,716,650.00  Ad- 
ditional of  Its  Capital  Stock. — ^Prayer  Granted. 


(Dated  October  9,  1917.) 

The  commission  having  this  day  authorized  The  Cincinnati 
and  Suburban  Bell  Telephone  Company  to  issue  34,333  additional 
shares  of  capital  stock,  and  the  American  Telephone  and  TelegrapTi 
Company  which  is  a  stockholder  in  the  said  The  Cincinnati  and 
Suburban  Bell  Telephone  Company,  having  applied  for  the  consent 
and  approval  of  the  commission  to  its  purchasing  its  pro  rata 
share,  namely,  ten  thousand  three  hundred  and  two  (10,302) 
shares,  of  the  said  additional  stock,  and  the  commission  being  fully 
advised  in  the  premises,  it  is 

Ordered,  that  the.  commission  consents  to  and  approves  the 
purchase  by  the  American  Telephone  and  Telegraph  Company  of 
ten  thousand,  three  hundred  and  two  (10,302)  shares  of  the  said 
additional  stock  of  The  Cincinnati  and  Suburban  Bell  Telephone 
Company,  the  said  stock  to  be  so  purchased  at  par. 
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INVESTIGATION  AND  SUSPENSION  DOCKET  No.  27. 

Local  Passenger  Fares. 


(Dated  October  10,  1917.) 

It  appearing,  that  there  has  been  fUed  with  The  Public  Util- 
ities Commission  of  Ohio  by  The  Lake  Shore  Electric  Railway 
Company,  a  tariff  containing  schedules  stating  new  individual 
fares,  charges,  regulations  and  practices,  tp  become  effective  Oc- 
tober 15,  1917,  designated  as  Local  Passenger  Tariff  Ohio  No.  227, 
it  is 

Ordered,  that  the  commission  upon  complaint  without  formal 
pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  fares,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  said  tariff. 

It  further  appearing,  that  said  schedule  makes  certain  changes 
in  fares  for  Ohio  intrastate  transportation  of  passengers,  and  the 
rights  and  interests  of  the  public  appearing  to  be  injuriously  af* 
fected  thereby,  and  it  being  the  opinion  of  the  commission  that 
the  effective  date  of  the  schedule  above  specified  should  be  post- 
poned pending  said  hearing  and  decision  thereon;  it  is  further 

Ordered,  that  the  operation  of  the  schedule  above  specified, 
contained  in  said  tariff,  be  suspended,  and  that  the  use  and  operar- 
tion  of  the  fares,  charges,  regulations  and  practices  therein  stated, 
be  postponed  upon  traffic  moving  wholly  within  the  state  of  Ohio, 
until  the  14th  day  of  November,  1917,  unless  otherwise  ordered  by 
the  commission;  and  it  is  further 

Ordered,  that  a  copy  of  this  order  be  filed  with  said  schedule 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to  said 
schedule,  and  that  said  carriers  parties  to  said  schedule  be,  and 
they  hereby  are  made  respondents,  and  that  they  be  duly  notified 
of  the  time  and  place  of  the  hearing  above  ordered. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.   28. 

Local  Passenger  Fares. 


(Dated  October  11,  1917.) 

It  appearing,  that  there  has  been  filed  with  The  Public  Utili- 
ities  Commission  of  Ohio,  by  The  Lorain  Street  Railroad  Company, 
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a  tariff  containing:  schedules  statins:  new  individual  fares,  charges, 
resrulations  and  practices,  to  become  effective  October  15,  1917, 
designated  as  Local  Passenger  Tariff  Ohio  No.  16,  it  is 

Ordered,  that  the  commission  upon  complaint  without  formal 
pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  fares,  charges,  regulations  and 
practices  stated  in  the  schedules'  contained  in  said  tariff. 

It  further  appearing,  that  said  schedule  makes  certain  changes 
in  fares  for  Ohio  intrastate  transportation  of  passengers,  and  the 
rights  and  interests  of  the  public  appearing  to  be  injuriously  af- 
fected thereby,  and  it  being  the  opinion  of  the  commission  that  the 
effective  date  of  the  schedule  above  specified  should  be  postponed 
pending  said  hearing  and  decision  thereon  it  is  further 

Ordered,  that  a  copy  of  this  order  be  filed  with  said  schedule 
contained  in  said  tariff,  be  suspended,  and  that  the  use  and  opera- 
tion of  the  fares,  charges,  regulations  and  practices  therein  stated, 
be  postponed  upon  traffic  moving  wholly  within  the  state  of  Ohio, 
until  the  14th  day  of  November,  1917,  unless  otherwise  ordered  by 
the  commission :  and  it  is  further 

Ordered,  that  a  copy  of  ths  order  be  filed  with  said  schedule 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to  said 
schedule,  and  that  sajd  carriers  parties  to  said  schedule  be,  and 
they  hereby  are  made  respondents,  and  that  they  be  duly  notified 
of  the  time  and  place  of  the  hearing  above  ordered. 


No.  1147 — C.  H.  Kortier,  Complainant,  vs.  The  Hocking:  VaUey 
Railway  Company,  Defendant.    Reparation  Ordered. 


(Dated  October  3,  1917.) 

This  matter  was  submitted  upon  the  complaint,  the  answer, 
the  reply,  exhibits  and  the  affidavits : 

Upon  consideration  whereof,  the  Commission  finds  that  The 
Hocking  Valley  Railway  Company  is  a  common  carrier,  engaged  in 
transporting  property  between  points  within  the  State  of  (Xiio; 
that  the  complainant  is  engaged  in  buying  and  selling  coal  at  Brad- 
ner,  Ohio,  and  receives  shipments  of  coal  via  defendant's  line  of 
railway;  that  the  rate  upon  commercial  coal  shipped  in  carloads 
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from  Nelsonville,  Ohio,  to  Bradner,  via  defendant's  line,  by  aa 
order  oif  The  Public  Service  Commission  of  Ohio,  made  June  27, 
1911,  effective  July  27,  1911,  was  reduced  from  fl.OO  per  ton  to 
86  cents  per  ton ;  that  from  the  order  of  the  Public  Service  Com- 
mission the  defendant,  said  The  Hocking  Valley  Railway  Company 
prosecuted  proceedingfs  in  error  to  the  Court  of  Common  Pleas  of 
Franklin  County,  Ohio,  which  court,  upon  the  execution  of  a  proper 
bond,  stayed  said  order;  that  further  proceedings  were  had  in  the 
Court  of  Appeals  of  Franklin  County,  Ohio  and  in  the  Supreme 
Court  of  Ohio,  during  the  pendency  of  which  said  order  was  stayed 
by  said  courts ;  that  while  said  cause  was  pending  in  the  Court  of 
Common  Pleas  of  Franklin  County,  Ohio,  to-wit;  On  the  3rd  day 
of  March,  1913,  said  The  Hocking  Valley  Railway  Company  filed  its 
tariflF,  designated  R.  C.  O.  No.  31,  effective  March  13,  1913,  restor- 
ing the  rate  on  commercial  coal  shipped  in  carloads  from  Nelson- 
ville,  Ohio,  to  Bradner,  Ohio,  to  $1.00  per  ton ;  that  on  the  2nd  day 
of  July,  1915,  the  Supreme  Court  of  Ohio  approved  the  finding  and 
order  of  the  Public  Service  Commission  fixing  said  rate  at  85  cents 
per  ton  and  The  Hocking  Valley  Railway  Company  on  the  27th 

day  of  July,  1915,  filed  its  tariif ,  designated  Supplement  13  to  Ohio 
No.  33,  effective  July  28,  1915,  making  said  rate  from  Nelsonville, 
Ohio,  to  Bradner,  Ohio,  85  cents  per  'ton ;  that,  between  the  dates 
August  18,  1911,  and  February  19,  1913,  said  complainant  received 
at  Bradner,  Ohio,  thirteen  carload  shipments  of  commercial  coal, 
shipped  via  defendant's  line  of  railway  from  Nelsonville,  Ohio, 
containing  1,041,900  pounds,  as  shown    by  Exhibit   A,    attached 

hereto  and  made  part  hereof;  that  complainant  was  charged  and 
paid  as  freight  thereon,  a*t  the  rate  of  $1.00  per  ton,  the  sum  of 
$520.95;  that  defendant,  by  the  terms  of  said  order  of  the  Public 
Service  Commission,  approved  by  the  Supreme  Court  as  aforesaid, 
was  entitled  to  charge  and  receive  for  the  transportation  of  such 
shipments,  at  the  rate  of  85  cents  per  ton,  the  sum  of  $442.81; 
that  by  reason  of  said  overcharges  and  payments,  the  complainant 
has  a  valid  and  existing  claim  against  defendant  in  the  sum  of 
$78.14,  with  interest  thereon  at  the  rate  of  six  per  cent  per  annum 
from  the  19th  day  of  February,  1913. 

The  Commission  further  finds  that  defendant  maintains  an 
office  in  the  City  of  Columbus,  Franklin  County,  Ohio.  It  is,  there- 
fore, 

Ordered,  That  the  findings  of  the  Commission  in  this  matter 
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be  certified  to  the  Clerk  of  the  Court  of  Common  Pleas  of  Franklin 
County,  Ohio. 

The  Conmiission  further  finds  that  said  rates,  prescribed  and 
established  by  said  prder  of  the  Public  Service  Commission,  do  not 
apply  to  shipments  transported  between  the  dates  March  13,  1913, 
and  July  27,  1915,  both  inclusive,  nor  'to  shipments  origrinating  at 
points  other  than  Nelsonville,  Ohio.    It  is,  therefore,  further 

Ordered,  That  said  complaint  as  to  all  other  shipments  be,  and 
it  hereby  is  dismissed  without  prejudice. 


INSTRUMENTS    FILED 

1284 — City  of  Portsmouth  et  al.  vs. 
Portemouth  Gas  Co.  Assigibed  for 
hearing  Wednesday,  Not.  14,  10  a.  m. 

1289^ — Secll  Hall  vs.  The  Carrollton 
Electric  Co.     Entry  of  dismlsBal. 

1299 — Application  of  the  Marion 
Water  €o.  for  consent  and  authority 
to  issue  and  sell  118,500  preferred 
capital  stock.  Assigned  tor  hearing 
Tuesday,  Oct.  30,  1:30  p.  m. 

1300 — Application  Jaclcson  Iron  and 


Steel  Co.  vs.  D.  T.  &  I.  R.  R.  Co.  Oc- 
tober 27  fixed  as  answer  day. 

1301 — ^Application  Central  Ohio  Gas 
Co.  vs.  W.  &  L.  E.  Ry.  Co.  Nov.  9 
fixed  as  answer  day. 

1302— Application  Union  Hall  Asso- 
ciation vs.  the  Springfield  Light, 
Heat  and  Power  Company.  Nov.  1 
fixed  as  answer  day. 

1303— Application  Fairbanks  Build- 
ing  Co.  vs.  Springfield  Light,  Heat 
and  Power  Co.  Nov.  1  fixed  as  an- 
swer day. 
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Township  Trustees  Cannot  Include  in  Their  Specifications  a  Lim- 
itation Upon  the  Weight  of  the  Loaded  Truck  That  a  Contractor 
Will  Use  in  the  Construction  of  a  Highway  Further  Than  That 
Which  is  Provided  in  Sections  7246,  7247  and  7248,  6.  C^  supra. 
— Township  Trustees  Would  Not  Be  Authorized  in  Refusing  to 
Let  a  Contract,  Upon  the  Ground  That  the  Bidder  Would  Not 
Agree  to  Limit  Loads  Which  He  Would  Haul  to  a  Weight  Less 
Than  That  Prescribed  in  Secticms  7246,  7247  and  7248,  General 
Code. 


No.  691— (Opinion  Dated  October  5,  1917.) 

Hon.  Chester  Pendleton,  Prosecuting  Attorney,  Findlay,  Ohio. 

Dear  Sir:    I  have  your  communication  in  which  you  request 
my  opinion  relative  to  a  matter  therein  set  out,  as  follows: 

''My  attention  has  been  called  to  an  opinion  from  your 
office,  No.  382,  under  date  of  June  16,  1917,  in  which  you  hold 
that  it  would  not  be  legal  for  the  county  commissioners  to 
insert,  either  in  their  plans  and  specifications  or  in  the  con- 
tracts for  improvement  of  county  roads,  alternative  pro- 
visions, one  providing  that  the  material  for  the  construction 
of  the  road  should  be  hauled  by  teams,  and  the  other  provid- 
ing that  it  be  hauled  by  trucks. 

Several  of  the  boards  of  township  trustees  have  made 
objections  to  me  because  of  the  excessive  heavy  trucks,  weigh- 
ing about  twelve  tons  when  loaded  and  engaged  in  the  build- 
ing of  public  roads,  for  the  reason  that  it  is  their  opinion  that 
these  heavy  trucks  destroy  two  roads  while  they  are  building 
one.  In  many  cases  the  loaded  trucks  are  heavier  that  the 
road  rollers  with  which  the  roads  are  constructed.  The  situ- 
ation suggests  the  following  questions : 

First:  Would  it  be  legal  for  the  township  trustees  to 
include  in  their  specifications  a  limitation  upon  the  weight  of 
the  loaded  truck  that  the  road  builder  is  permitted  to  use  on 
the  work? 

Would  it  be  legal  for  the  township  trustees,  acting  under 
Section  6945  G.  C,  to  reject  a  bid  as  not  being  the  lowest  and 
best  bid  (1)  when  the  lowest  bidder  refuses  to  voluntarily 
agree  to  limit  his  loaded  trucks  to  a  reasonable  weight;  (2) 
when  they  have  reason  to  believe  that  the  lowest  bidder  will 
use  a  truck  of  such  excessive  weight  as  to  have  a  destructive 
effect  upon  the  highways? 
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I  note  you  are  familiar  with  Opinion  No.  382,  rendered  by  me 
under  date  of  June  16,  1917 ;  hence  I  shall  not  consider  the  reason- 
ins:  and  conclusions  of  said  opinion,  nor  shall  I  enclose  a  copy  for 
your  consideration.  But  I  will  go  directly  to  the  statutes  which 
relate  to  the  matter  that  has  been  presented  to  you  by  a  number 
of  your  township  trustees. 

Section  7246  G.  C.  (107  0.  L.  139)  provides: 

"No  traction  engine,  trailer,  wagon,  truck,  steam  roller, 
automobile  truck  or  other  power  vehicle,  whether  propelled  by 
muscular  or  motor  power,  weighing  in  excess  of  twelve  tons, 
including  weight  of  vehicle,  object  or  contrivance  and  load, 
shall  be  operated  over  and  upon  the  improved  public  streets, 
highways,  bridges  or  culverts  within  the  state,  except  as  here- 
inafter provided.  *  *  *  No  object  shall  be  moved  over  or 
upon  such  streets,  highways,  bridges  or  culverts  upon  wheels, 
rollers  or  otherwise,  except  as  hereinafter  provided,  in  excess 
of  a  total  weight  of  twelve  tons  including  weight  of  vehicle, 
object  or  contrivance  and  load." 

This  section  limits  generally  the  weight  of  a  truck,  automo* 
bile  truck  or  other  power  vehicle  to  twelve  tons,  including  the 
weight  of  the  vehicle,  which  may  be  operated  over  or  upon  the 
improved  streets,  highways,  bridges  or  culverts  within  the  state. 

Section  7247  G.  C.  (107  0.  L.  140)  gives  the  county  surveyor 
the  authority  to  grant  permission  to  move  vehicles  mentioned  in 
Section  7246,  supra,  over  the  improved  public  highways,  of  a 
heavier  weight  than  twelve  tons,  under  such  conditions  and  restric- 
tions as  he  deems  necessary. 

Section  7248  G.  C.  (107  0.  L.  140)  makes  provision  to  the  ef- 
fect that  the  weight  which  a  vehicle  may  carry  over  the  improved 
public  highways  of  the  state  shall  be  in  proportion  to  the  width 
of  the  tire  used  on  the  wheels  of  said  vehicles. 

Section  7249  G.  C.  (107  0.  L.  140)  limits  the  speed  at  which 
different  vehicles  may  travel  over  the  improved  public  highways  of 
the  state,  the  speed  to  depend  upon  the  weight  of  the  vehicle  and 
the  load  which  it  carries. 

With  these  four  sections  in  mind,  we  will  note  the  provisions 
of  the  section  which  I  feel  gives  an  answer  to  the  question  pro- 
posed by  you. 

Section  7250  G.  C.  (107  0.  L.  140)  reads  as  follows  : 

"The  weights  of  loads  prescribed  and  the  rates  of  speed 
mentioned  in  Sections  7246  to  7249  inclusive  of  the  Genei^ 
Code  shall  not  be  decreased  or  prohibited  by  any  ordinance, 
resolution,  rule  or  regulation  of  a  municipal  corporation,  board 
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of  county  commissioners,  board  of  township  trustees  or  other 
public  authority." 

It  will  be  noted  in  this  section  that  the  weights  of  loads  pre- 
scribed in  Sections  7246,  7247  and  7248,  supra,  shall  not  be  de« 
creased  or  prohibited  by  any  ordinance,  resolution,  rule  or  regula- 
tion of  a  board  of  township  trustees  or  any  other  public  authority. 

Your  question  is  as  to  whether  the  township  trustees  would 
be  authorized  in  including  in  their  specifications  for  the  improve- 
ment of  public  highways  a  limitation  upon  the  weight  of  a  loaded 
truck,  which  the  road  builder  might  use  in  the  construction  of  the 
highway,  and  whether  the  township  trustees  could  reject  a  bid  as 
not  being  the  lowest  and  best  bid,  provided  the  bidder  would  not 
consent  to  limit  his  loaded  trucks  to  a  reasonable  weight. 

While  the  object  sought  to  be  accomplished  in  such  a  rule  or 
regulation  is  a  most  worthy  one,  namely,  the  prevention  of  destruc- 
tion of  the  improved  public  highways,  yet  it  is  my  opinion  that 
such  a  provision  can  not  be  made  in  the  specifications  for  the  con* 
struction  of  a  public  highway  neither  would  the  township  trustees 
be  authorized  in  compelling  a  bidder  to  agree  to  limit  his  loaded 
trucks  to  some  weight  that  the  township  trustees  might  decide  to 
be  reasonable.  There  is  nothing  in  the  law  that  makes  provision 
for  such  a  condition ;  hence  the  only  way  it  could  be  done  would 
be  for  the  township  trustees  to  adopt  a  rule  or  regulation  to  the 
effect  that  they  would  not  let  a  contract  to  any  one  who  would 
not  voluntarily  agree  to  limit  the  loads  hauled  by  him  to  a  reason- 
able weight.  But  it  is  to  be  noted  that  Section  7250  G.  C,  supra, 
provides  that  the  township  trustees,  among  other  public  officials, 
shall  not  adopt  any  rule  or  regulation  which  will  in  any  way  de- 
crease the  weights  of  loads  prescribed  in  the  above  noted  sections. 
To  be  sure,  the  contractor  would  be  compelled  to  obey  the  pro- 
visions set  out  in  these  sections,  just  as  well  as  any  one  else,  and 
he  could  not  travel  over  the  improved  public  highways  of  the  state 
with  a  heavier  load  than  that  therein  designated.  It  is  my  opinion 
that  further  than  this  the  township  trustees  could  not  go. 

Hence,  answering  you  specifically,  it  is  my  opinion  that: 

1.  Township  trustees  can  not  include  in  their  specifications  a 
limitation  upon  the  weight  of  the  loaded  truck  that  a  contractor 
will  use  in  the  construction  of  a  highway,  further  than  that  which 
is  provided  in  Sections  7246,  7247  and  7248,  supra. 

2.  Township  trustees  would  not  be  authorized  in  refusing  to 
let  a  contract,  upon  the  ground  that  the  bidder  would  not  agree  to 
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limit  loads  which  he  would  haul  to  a  weight  less  than  that  pre- 
scribed in  said  Sections  7246,  7247  and  7248  G.  C. 

In  passing  I  might  suggest  that  in  your  request  you  inadvert- 
ently mention  Section  6945  G.  C.,  which  relates  to  the  letting  of 
contracts  by  county  commissioners,  instead  of  Section  3298-15f 
G.  C.  (107  O.  L.  80)  which  covers  the  letting  of  contracts  by  town- 
ship trustees. 


There  Is  No  Authority  For  the  Sinking  Fund  ComiiUssioners  or 
Any  Other  Officers  of  a  City,  To  Cancel  a  Registered  Bond  and 
to  Issue  a  New  Registered  Bond  in  Place  Thereof. 


No.  686— (Opinion  Dated  Oct.  4,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen :  I  am  in  receipt  of  a  letter  from  you  with  which 
you  enclose  a  communication  addressed  to  you  by  Mr.  F.  R.  Kogiie, 
City  Solicitor  of  Ashtabula,  O.,  and  with  respect  to  which  you  ask 
my  opinion.    Mr.  Hogue's  communication  is  as  follows; 

"March,  19,  1910,  A.,  being  the  owner  and  holder  of  Cou- 
pon Bonds,  Numbers  891,  892,  893,  894,  and  895  in  the  sum 
of  $1000.00,  each  maturing  October  1st,  1920,  theretofore  duly 
issued  by  the  City  of  Ashtabula  for  the  improvement  of  Ash- 
abula  creek,  made  application  to  have  said  bonds  cancelled 
and  a  Registered  Bond  in  the  sum  of  $5000.00  issued  in  place 
thereof,  under  the  provisions  of  Sec.  3928  et  seq.  of  the  Gen- 
eral Code,  and  a  Registered  Bond  No.  1  in  the  sum  of  $5000.00 
was  <duly  issued  and  the  Coupon  Bonds  cancelled.  A.  has  sold 
said  Registered  Bond  No.  1  to  B.,  and  B.  now  makes  applica- 
tion to  have  said  Registered  Bond  No.  1  cancelled  and  a  new 
Registered  Bond  with  a  new  number  issued  in  the  name  of  B. 
Query: — Is  there  any  authority  in  the  Sinking  Fund 
Commission  or  any  other  officer  or  officers  of  the  city  to  can- 
cel said  Registered  Bond  No.  1  and  issue  a  new  Registered 
Bond  in  place  thereof,  or  should  Bond  No.  1  be  simply  trans* 
f erred  on  the  Bond  Register  to  the  name  of  B  ? 

The  City  is  willing  to  accommodate  B.  if  it  can  be  done 
legally.  An  early  reply  is  desired  as  I  have  instructed  the 
auditor  to  hold  up  this  transfer  until  I  hear  from  you." 

I  have  been  unable  to  find  any  statutory  provisions  reflecting 
upon  the  question  made  by  Mr.  Hogue  other  than  those  noted  by 
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him,  to-wit:    Sections  3928,  3929  and  3930  of  the  General  Code, 

which  sections  read  as  follows : 

"Sec.  3928.  On  demand  of  the  owner  or  holder  of  any  of 
its  coupon  bonds,  a  municipal  corporation  may  issue  instead 
thereof  a  regristered  bond,  or  bonds,  of  the  corporations  not 
exceeding  in  amount  the  coupon  bonds  offered  in  exchange. 
The  registered  bond  or  bonds  shall  be  signed  and  sealed  as 
other  municipal  bonds  are  signed  and  sealed,  and  bear  the 
same  rate  of  interest,  be  payable  both  principal  and  interest 
at  the  same  time  and  place,  and  the  coupon  bonds  for  which 
the  exchange  is  made,  and  shall  be  of  such  denomination  as 
the  holder  of  the  coupon  bonds  may  elect." 

"Sec.  3929.  When  due,  the  interest  and  principal  of  such 
registered  bonds  shall  be  paid  only  to  the  person,  corpora- 
tion or  firm,  appearing  by  the  records  of  the  municipal  cor- 
poration to  be  the  owner  thereof,  or  order.  Such  registered 
bonds  may  be  transferred  on  such  record  by  the  owner  in 
person  or  by  a  person  authorized  so  to  do  by  power  of  attorney 
duly  executed.  The  exchange  and  registration  here  required 
shall  be  transacted  by  the  trustees  of  the  sinking  fund  at  their 
business  office  where  a  registry  shall  be  kept  for  that  purpose 
which  shall  show  the  date,  series,  denomination  and  owner 
of  such  registered  bonds,  and  the  number  and  series  of  the 
coupon  bond  for  which  they  were  exchanged." 

"3930.  No  registered  bonds  shall  be  issued  by  a  mu- 
nicipal corporation  until  the  bonds  and  coupons  offered  in 
exchange  shall  have  been  cancelled  or  destroyed.  The  trus- 
tees of  the  sinking  fund  may  demand  of  the  holder  of  the 
coupon  bonds  a  reasonable  fee  as  compensation  for  the  ex- 
pense of  making  such  exchange." 

Briefly  stated  these  sections,  .so.  far  as  concerns  the  question 
at  hand,  authorize  a  municipal  corporation  to  accept  a  surrender 
of  its  coupon  bonds  and  upon  cancellation  and  destruction  thereof 
issue  to  the  holder  of  the  same  a  registered  bond  or  bonds  of  the 
corporation  not  exceeding  in  amount  the  coupon  bonds  offered  in 
exchange ;  and  with  respect  to  the  authentication  and  record  of  the 
sale  and  transfer  of  such  registered  bonds  it  is  provided  that  the 
municipality  shall  keep  a  record  or  registry  of  such  registered 
bonds  that  the  same  may  be  transferred  on  such  record  by  the 
owner  in  person  or  by  a  person  authorized  to  do  so  by  power  of 
attorney  duly  executed,  and  it  is  further  provided  that  when  due 
the  interest  and  principal  of  such  registered  bonds  shall  be  paid 
only  to  the  person,  corporation  or  firm  appearing  by  the  record  of 
the  municipality  to  be  the  owner  thereof,  or  order. 
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The  method  prescribed  by  these  sections  with  reference  to  the 
authentication  and  record  on  the  sale  and  'transfer  of  registered 
bonds  seems  to  be  in  accordance  with  the  procedure  generally  rec- 
ognized as  appropriate  in  the  commercial  world  so  far  as  such  pro- 
cedure has  been  the  subject  of  judicial  consideration. 

In  the  case  of  Bonwell  v.  Newark,  55  N.  J.  Equity,  262,  Vice- 
Chancellor  Pitney,  speaking  of  the  essential  qualities  of  the  differ- 
ent kinds  of  municipal  bonds,  defines  the  characteristics  of  a  reg- 
istered bond  as  follows: 

"A  registered  bond  is  one  which  is  a  simple  certificate  of 
indebtedness,  in  favor  of  a  particular  individual,  payable  at  a 
day  named,  with  interest  at  days  named.  The  name  of  the 
payee  is  entered  on  the  books  of  the  corporation  debtor — 
municipal  or  private — as  the  registered  owner,  or,  if  it  be  a 
government  bond,  on  the  register  of  the  government.  On  the 
days  when,  by  the  terms  of  the  bond  or  certificate  of  indebted- 
ness, the  interest  falls  due,  it  is  paid  directly  to  the  registered 
creditor,  without  presentation  of  the  bond,  usually  by  check 
drawn  to'  his  order  and  sent  by  mail,  or,  if  he  so  demands,  by 
cash  in  hand,  but  by  long-settled  course  of  practice  the  pay- 
ment is  made  by  check  to  the  order  of  the  creditor. 

These  bonds  or  certificates  of  indebtedness  are  not  ne- 
gotiable, and  can  be  transferred  only  by  an  entry  on  the  books 
of  the  debtor  corporation,  with  a  proper  endorsement  on  the 
bond  itself,  or  by  the  issue  of  a  new  certificate  if  it  be  a  gov- 
ernment indebtedness.  The  peculiar  value  of  this  class  of 
securities  lies  in  the  fact  that  it  is  not  necessary  to  produce 
them  to  the  debtor  at  each  time  that  the  interest  is  due,  and 
the  danger  of  loss  by  robbery  or  fire  is  entirely  removed.  As 
they  are  usually  made  to  run  for  a  long  term  of  years,  so  that, 
as  in  the  present  instance,  the  amount  of  interest  in  the  ag- 
gregate is  really  greater  than  the  principal,  this  peculiarity  is 
of  great  importance.'' 

The  question  made  in  the  communication  of  Mr.  Hogue,  above 
quoted,  is  with  respect  to  the  right  of  a  purchaser  of  a  registered 
bond  of  a  municipality  in  this  state  to  surrender  to  the  municipality 
the  registered  bond  purchased  by  him  and  receive  in  exchange 
therefor  a  new  registered  bond  of  the  same  denomination,  interest 
and  maturity,  made  out  in  his  own  name,  or,  more  accurately,  the 
question  is  with  respect  to  the  power  of  the  municipality  to  accept 
a  surrender  of  a  registered  bond  so  purchased  and  issue  a  new 
bond  to  the  purchaser  in  his  own  name. 

In  the  consideration  of  this  question,  which  is  one  essentially 
involving  a  consideration  of  the  powers  of  a  municipal  corporation, 
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we  are  required  to  recognize  the  principal  that  the  municipal  cor- 
poration has  only  such  legislative  power  as  is  expressly  granted  or 
clearly  implied. 

Bloom  V.  Xenia,  32  O.  S.,  461, 
Townsend  v.  Circleville,  78  O.  S.,  133. 
Ohio  Elec.  Ry.  v.  Ottawa,  85  O.  S.,  229,  237. 

Or,  as  has  beeii  more  accurately  stated,  perhaps, 

"Municipal  corporations,  in  their  public  capacity,  possess 
such  powers  and  such  only,  as  are  expressly  granted  by  stat- 
ute, and  such  as  may  be  implied. as  essential  to  carry  into 
effect  those  which  are  expressly  granted." 

Ravenjia  v.  Pennsylvania  Co.,  45  O.  S.,  118. 

It  is  hardly  necessary  to  say  that  this  principle  applies  in  its 

integrity  with  respect  to  the  power  of  municipal  corporations  to 

issue  bonds. 

Cincinnati  National  Bank  v.  City  of  Cincinnati,  13  C.  C, 

N.  S.,  14,  15; 
Commissioners  v.  State,  78  O.  S.,  287,  302." 

With  respect  to  the  question  at  hand,  it  cannot  be  said  that 
the  power  of  a  municipal  corporation  to  issue  a  new  registered 
bond  in  exchange  for  a  previous  one  covering  the  same  issue  is  a 
power  to  be  implied  as  one  necesary  to  carry  out  and  make  effec- 
tive the  express  power  with  respect  to  transfers  and  the  registra- 
tion thereof  of  such  bonds  provided  for  in  the  section  above  quoted. 

If  the  power  of  a  municipal  corporation  to  issue  a  new  registered 

bond  in  exchange  for  a  registered  bond  issued  by  it  under  the 

provisions  of  the  above  quoted  section  exists  at  all  it  must  be  by 

virtue  of  some  implied  power  independent  of  the  express  statutory 

provision  above  noted. 

Beach,  in  his  work  on  "Public  Corporations,"  in  Vol.  II,  at 

section  928,  says: 

"When  the  municipality  has  the  power  to  issue  bonds 
and  they  have  been  issued,  it  may  substitute  other  bonds  of 
the  same  nature  in  their  stead — may  change  the  form  though 
not  the  substance  of  its  liability." 


No  authorities  are  cited  by  Mr.  Beach  in  support  of  this  par- 
ticular proposition.  Some  support  in  favor  of  the  contention  of 
implied  authority  in  municipal  corporations  in  matters  of  this  kind 
is  afforded  by  the  case  of  Rogan  v.  Water'town,  30  Wis.,  259,  which 
was  an  action  upon  certain  interest  coupons.  One  of  the  counts  in 
the  action  was  on  a  coupon  on  a  bond  which  was  a  re-issue  in  sub- 
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stitution.for  a  prior  bond  of  the  same  number  and  amount  and 
corresponding  in  all  particulars  with  the  original  bond,  the  orig- 
inal having  been  surrendered  and  cancelled  under  authority  of 
the  resolution  of  the  common  council  authorizing  the  mayor  and 
city  clerk  to  cancel  any  of  the  bonds  of  the  issue  and  to  execute 
in  lieu  of  such  cancelled  bonds  duplicates  of  the  same  number  and 
amount  and  payable  at  the  aame  time.  It  was  objected  'to  this  bond 
that  the  power  of  the  mayor  and  council  were  exhausted  when 
the  bonds  were  issued  and  that  the  proceedings  for  cancellation 
and  re-issue  were  without  authority.    As  to  this  the  court  said : 

"By  the  issue  and  delivery  of  the  bonds  a  debt  had  been 
created  by  the  city,  and  with  respect  to  such  debt  and  the 
securities  given,  it  was  competent  for  the  city,  as  for  any 
other  debtor,  to  enter  into  negotiations  and  to  cancel  or  ex- 
change its  bonds  without  special  legislative  authority." 

In  the  case  of  Hyde  v.  Ewert,  16  S.  Dakota,  133,  the  Court 

says: 

"Where  a  municipal  corporation  has  created  a  valid  debt 
against  itself,  it  has  power,  like  any  other  debtor,  to  enter 
into  negotiations  concerning  such  debt  and  to  reduce  its 
amount  by  the  payment  or  exchange  of  other  bonds  without 
any  special  grant  of  legislative  authority." 

In  view  of  the  strict  rule  •obtaining  in  this  State  with  respect 
to  the  construction  of  the  powers  of  municipal  corporations,  I  am 
not  disposed  to  extend  the  doctrine  recognized  in  the  authority 
just  cited  to  the  question  here  presented ;  and  more  over  I  am  con- 
strained to  the  view  that  if  under  any  circumstance  it  can  be  said 
that  a  municipal  corporation  in  this  state  has  the  implied  power 
to  issue  registered  bonds  in  exchange  for  previous  registered  bonds 
issued  by  it,  such  implied  power  is  one  that  can  be  exercised  only 
by  some  body  representing  the  corporation  as  a  whole,  such  as  "the 
council  or  other  corresponding  body  of  the  municipality. 

Looking  to  the  statutory  provisions  here  under  consideration, 
it  appears  that  they  authorize  the  municipal  corporation  acting 
through  its  trustees  of  the  sinking  fund  to  issue  a  registered  bond 
or  bonds,  signed  and  sealed  by  the  proper  officers  of  the  municipal- 
ity in  exchange  for  coupon  bonds  previously  issued  by  it.  After 
such  registered  bond  or  bonds  are  issued  the  only  authority  granted 
to  any  officer  or  officers  of  the  municipality  is  that  granted  by  the 
sections  above  noted  to  'the  trustees  of  the  sinking  fund,  who  are 
required  to  keep  a  record  or  registry  of  such  registered  bonds, 
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and  to  note  thereon  all  subsequent  transfers  of  such  bonds  on  the 
sale  or  transfer  thereof. 

I  am  inclined  to  the  view  that  the  power  of  a  municipality  1x> 
issue  to  the  purchaser  of  a  registered  bond  a  new  bond  of  this 
character  can  not  be  sustained  without  reading  into  the  statutory 
provisions  above  noted  provisions  that  are  not  there,  either  in 
terms  or  by  necessary  implication.  I  am  therefore  of  the  opinion 
that  the  question  presented  in  the  communication  of  Mr.  Hogue  to 
you  should  be  answered  in  the  negative. 

In  reaching  the  above  conclusion  I  assume  that  the  municipal- 
ity has  not  attempted  to  confer  any  additional  authority  upon  the 
trustees  of  the  sinking  fund  with  respect  to  the  question  at  hand 
under  the  provisions  of  Section  4519  General  Code,  and  for  this 
reason  I  do  not  here  consider  the  possible  force  and  effect  of  the 
provisions  of  this  section. 


County  CommissioneiB  Are  Not  Authorized  to  Erect  Light  Sta- 
tions for  the  Purpose  of  Directing  Federal  Aviators  and  Pay  for 
the  Same  Out  of  the  Funds  Arising  From  Taxaticm. 


No.  677— (Opinion  Dated  Oct.  g,  1917.) 

Hon.  P.  A.  Saylor,  Prosecuting  Attorney,  Eaton,  Ohio. 

Dear  Sir:     I  have  your  communication  of  September  24,  1917, 
in  which  you  ask  my  opinion  as  follows: 

''The  county  commissioners  called  on  me  this  mominfir 
for  an  opinion  as  to  the  right  of  the  county  commissioners  to 
spend  the  money  of  the  county  in  erecting  a  light  station  to 
light  the  federal  aviators  on  their  way  from  Fairfield,  Ohio,  to 
Ft.  Benjamin  Harrison,  Indiana. 

Their  route  is  through  Preble  county,  over  Eaton,  and  a 
village  east  of  here.  The  Business  Men's  Club  of  Eaton 
wants  the  county  commissioners  to  put  a  light  station  on  the 
court  house  here.  This  will  probably  cost  two  hundred  dol- 
lars. 

If  this  is  done,  other  communities  will  want  the  county 
commissioners  to  build  and  pay  for  the  light  statiohs,  and 
light  the  same,  at  other  points  of  landing  in  the  county. 

I  can  find  no  authority  in  law  for  such  an  expenditure  of 
money.  The  county  commissioners  are  under  the  impression 
that  this  is  being  done  elsewhere  by  county  commissioners  in 
this  state." 
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In  order  to  arrive  at  a  solution  of  the  problem  which  you 
submit  to  me,  it  will  be  necessary  for  us  to  consider  two  sections 
of  the  General  Code  which  give  authority  to  the  county  commis- 
sioners to  levy  taxes  and  the  purposes  for  which  they  have  auth(< 
ority  to  levy  them. 

Section  5627  G.  0.  reads  as  follows: 

"The  county  commissioners,  at  their  March  or  June  ses- 
sion, annually,  shall  determine  the  amount  to  be  raised  for 
ordinary  county  purposes,  public  buildings,  the  support  of  the 
poor,  interest  and  principal  of  the  public  debt,  and  for  road 
and  bridge  purposes.  They  shall  specifically  set  forth  in  the 
record  of  their  proceedings  the  amount  to  be  raised  for  each 
of  such  purposes.'' 

When  we  consider  the  different  objects  in  reference  to  which 
the  county  commissioners  must  determine  the  amount  of  money 
to  be  raised,  it  is  quite  evident  that  there  is  nothing  mentioned  in 
said  section  that  would  include  the  object  mentioned  in  your  com- 
munication, other  than  the  provision  ''for  ordinary  county  pur- 
poses.'' 
'Section  6630  G.  G.  reads  as  follows : 

"The  commissioners  of  any  county,  at  their  June  session, 
annually,  may  levy  not  to  exceed  three  mills  on  each  dollar 
valuation  of  taxable  property  within  the  county,  for  county 
purposes  other  than  for  roads,  bridges,  county  buildings,  sites 
therefor,  and  the  purchase  of  lands  for  infirmary  purposes. 
For  the  purpose  of  building  county  buildings,  purchasing  sites 
therefor,  and  lands  for  infirmary  purposes,  they  may  levy 
not  to  exceed  two  mills  on  such  valuation." 

« 

This  section  gives  the  county  commissioners  authority  to  levy 
taxes  and  the  purposes  for  which  they  may  be  levied.  The  only 
object,  as  set  out  in  said  section,  for  which  taxes  may  be  levied 
by  the  county  commissioners,  that  would  include  the  one  mentioned 
in  your  communication,  is  "for  county  purposes." 

The  question  then  which  we  have  to  consider  is,  could  the 
erection  of  a  light  station  upon  the  court  house  at  Eaton,  for  the 
purpose  of  lighting  the  federal  aviators  on  their  way  from  Fair- 
field, Ohio,  to  Fort  Benjamin  Harrison,  Indiana,  be  brought  within 
the  phrase  used  in  the  statutes,  "for  ordinary  county  purposes  ?" 

Section  5627  G.  C.  was  originally  section  2822  R.  S.  This  sec^ 
tion  was  construed  by  'the  Circuit  Court  of  Ohio  along  the  very 
lines  which  we  now  have  under  consideration,  in  the  case  of  State 
ex  rel.  Long  v.  Brinkman,  et  al.,  7  C.  C.  166.    The  question  in  that 
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case  was  whether  the  county  commissioners  could  furnish  an  arm* 
ory  and  maintain  the  same  for  the  state  militia  or  any  company 
thereof,  and  bring  the  expense  of  the  same  under  the  phrase  ''for 
ordinary  county  purposes/'  as  originally  found  in  section  2822  R.  S. 
and  now  in  section  5627  G.  C.  In  the  opinion  on  p.  170  the  court 
reasoned  as  follows : 

"It  cannot  be  controverted  but  that  the  militia  of  the 
state  and  every  part  and  branch  thereof,  is  a  state  institution, 
subjected  to  the  powers  of  the  state,  controlled  by  the  state', 
and  with  which  the  respective  counties  of  the  state,  even  to 
the  remotest  degree,  have  nothing  whatever  to  do.     *     *     * 

How  can  it  be  said  that  the  furnishing  of  an  armory  and 
its  maintenance,  for  the  sole  purpose  of  the  state,  viz :  to  pro- 
tect the  arms  of  the  state,  to  furnish  an  abiding  place  for 
the  militia  of  the  state,  which  are  subjected  to  no  authority 
or  control  other  than  state  authority,  is  an  expense  created 
either  for  'ordinary  county  purposes  or  for  county  buildings'  ? 

The  purpose  of  an  armory  for  drill  and  the  care  of  state 
arms,  is  nothing  more  or  less  than  one  of  the  essential  ele- 
ments entering  into  and  forming  a  part  of  a  complete  and 
perfect  state  militia,  in  order  that  the  militia  may  the  more 
be  able  to  do  the  service  of  the  state  (not  the  county),  when 
the  commander-in-chief  shall  so  require. 

*  *  *  Personally  each  member  of  the  court  would  de- 
sire that  Captain  Long  and  his  Company  might  be  furnished 
with  a  suitable  armory,  but  as  judges  of  the  court  we  have 
an  official  duty  to  perform,  by  declaring  the  law  as  we  under- 
stand it." 

If  we  apply  the  reasoning  of  the  court  in  this  case  to  the  mat- 
ter we  now  have  under  consideration,  it  is  quite  evident  that  the 
object  which  the  county  commissioners  of  your  county  have  under 
consideration  can  not  be  brought  within  the  phrase  "for  ordinary 
county  purposes."  It  can  not  be  controverted  but  that  the  federal 
aviators  belong  to  the  federal  army,  are  subjected  to  the  powers 
of  the  federal  government  and  are  controlled  by  the  United  States, 
and  with  which  the  County  of  Preble,  even  to  the  remotest  degree, 
has  nothing  whatever  to  do. 

The  flying  of  the  federal  aviators  from  Fairfield,  Ohio  to  Fort 
Benjamin  Harrison,  Indiana,  is  one  of  the  essential  elements  enter- 
ing into  and  forming  a  part  of  a  complete  and  perfect  training  of 
the  men,  in  order  that  they  may  be  more  able  to  do  the  service 
of  the  federal  government  in  the  war  between  this  country  and 
Germany,  whenever  the  commander-in-chief  of  the  armies  of  the 
United  States  shall  so  require. 
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As  stated  by  the  court  in  the  case  above  quoted,  however  much 
I  might  desire  that  the  federal  aviators  be  furnished  with  lighting 
stations  along  their  route  from  Fairfield,  Ohio,  to  Fort  Benjamin 
Harrison,  Indiana,  yet,  as  the  legal  adviser  of  the  state,  it  becomes 
my  duty  to  declare  the  law  as  I  understand  it.  In  the  performance 
of  that  duty  I  am  constrained  to  hold  that  the  object  set  out  in 
your  communication  could  not  be  brought  within  the  phrase  "for 
ordinary  county  purposes/' 

In  connection  with  this  same  matter,  I  desire  to  call  attention 
to  an  opinion  rendered  by  my  predecessor  Hon.  Timothy  S.  Hogan 
to  Hon.  Cjnrus  Locher,  Prosecuting  Attorney,  Cleveland,  on  Sep- 
tember 30,  1913,  and  found  in  Vol.  II  of  the  Annual  Report  of  the 
Attorney  General  for  1913,  p.  1396.  In  this  opinion  he  was  decid- 
ing the  question  as  to  whether  the  expenses  for  maintaining  social 
and  civic  centers  could  at  that  time  be  brought  within  the  object, 
"for  ordinary  county  purposes."  Mr.  Hogan  argues  as  follows  on  p. 
1398  of  said  opinion : 

"It  will  not  be  disputed  that  the  only  fund  out  of  which 
the  expenses  of  maintaining  social  and  civic  centers  could, 
at  the  present  time,  possibly  be  paid  would  be  the  fund  raised 
for  ordinary  county  purposes.  At  the  time,  however,  such 
fund  was  provided  for,  the  county  commissioners  did  not  and 
could  not  take  into  consideration  the  establishment  of  the 
civic  centers.  Expenditures  for  this  purpose  were  not  in  con- 
templation of  the  commissioners,  nor  was  the  organization  of 
such  centers  a  proper  function  of  county  government  at  the 
time  the  levy  for  ordinary  county  purposes  was  made.  This 
would  clearly  indicate  that  the  legislature  did  not  contem- 
plate the  expense  of  the  maintenance  of  these  centers  as  one 
that  should  be  paid  from  the  levy  or  appropriation  for  or- 
dinary county  purposes.  When  the  commissioners  made  such 
levy  and  appropriation  they  took  into  consideration  the  or- 
dinary and  necessary  county  expenses  as  they  existed  and 
were  in  contemplation  at  the  time  of  the  levy  and  appropria- 
tion. New  objects,  so  foreign  to  usual  county  expenditures 
as  are  those  provided  for  by  the  act  in  question,  were  not 
thought  of,  and  consequently  to  say  now  that  stidi  exi)endi- 
tures  should  be  made  would  be  to  infringe  upon  the  necessary 
contemplated  expenses  which  the  commissioners  had  in  view 
when  they  levied  and  appropriated,  as  we  cannot  assume  that 
the  commissioners  extravagantly  and  carelessly  required  the 
taxpayers  to  pay  for  county  purposes  a  greater  amount  than 
was  necessary." 

It  seems  to  me  that  the  argument  used  by  Mr.  Hogan  in  said 
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opinion  would  directly  apply  to  the  matter  now. under  considerar 
tion,  in  that  the  commissioners  of  Pteble  County,  when  they  were 
determining  the  amount  to  be  raised  ''for  ordinary  county  pur- 
poses/' last  March  or  June,  could  not  have  taken  into  considera- 
tion the  erection  of  light  stations  such  as  are  set  out  in  your  com- 
munication. 

Hence  in  view  of  all  the  above  I  feel  constrained  to  hold  that 
the  county  commissioners  would  not  be  authorized  in  law  to  erect 
light  stations  for  the  purpose  of  directing  federal  aviators,  and 
pay  for  the  same  out  of  the  funds  from  taxation. 


The  Notice  of  Elections  Required  hjy  the  Terrel  Act,  (107  Ohio 
Laws,  page  575)  Authoriziiig  Manidpal  CorpOtratioiis  and  School 
Districts  to  Fund  Their  Ebusting  Defidendes  by  the  Issuance 
axi(d  Sale  of  Bonds  on  a  Vote  of  the  Electors,  Should  be  Given 
by  the  Monidpalities  or  the  Board  of  Educatiooi  Calling  Such 
Electi<»is. 


No.  690— (Oj^inion  Dated  Oct.  5,  1917.) 

Honorable  Wilham  D.  Fulton,  Secretary  of  State,  Columbus,  Ohio. 
Dear  Sir:  I  am  in  receipt  of  a  conmiunication  from  you  under 
date  of  September  24,  1917,  in  which  you  ask  my  opinion  as  to 
whether  it  is  the  duty  of  the  political  subdivisions  or  that  of  the 
deputy  state  supervisors  and  inspectors  of  elections  to  give  the 
notices  of  elections  provided  in  the  Terrell  Act,  (107  O.  L.,  575-578) 
authorizing  municipal  corporations  and  school  districts  to  fund 
its  existing  deficiencies  by  the  issue  and  sale  of  bonds  on  a  vote 
of  the  electors  of  such  political  subdivision. 

Section  1  of  thi^  act  authorizes  the  coundl  or  other  legislative 
body  of  a  municipal  corporation  and  the  board  of  education  of  any 
school  district  to  submit  to  a  vote  of  the  electors  of  such  municipal 
corporation  or  school  district  at  the  regular  election  of  municipal 
and  school  oflScers  in  the  year  1917  the  question  of  issuing  bonds 
for  the  purpose  of  funding  the  existing  deficiency  of  the  munici- 
pality or  of  the  school  district,  as  such  deficiency  is  therein  deiined. 

This  section  further  provides  that  such  council,  other  body  or 
board  of  education  by  resolution  passed  not  later  than  the  second 
Monday  in  July,  1917,  may  direct  the  city  auditor,  village  clerk,  or 
other  municipal  accounting  ofiioer  and  the  board  of  sinking  fund 
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trustees  or  other  municipal  sinking  fund  authorities,  or  the  clerk 
of  the  board  of  education  and  the  board  of  comniissioners  of  the 
sinking  fund  of  the  school  district,  if  there  be  such  board,  to  make 
up  a  financial  statement  of  such  municipality  or  school  district  as 
of  the  first  day  of  July,  1917.  The  oflScers  so  directed  shall  immedi- 
ately examine  the  records,  books  and  accounts  of  their  resi)ective 
offices,  and  shall  make  up  a  financial  statement  as  therein  pro- 
vided and  file  the  same  in  the  office  of  the  clerk  of  the  council  or 
other  similar  municipal  officer  or  with  the  clerk  of  the  board  of 
education  not  later  than  the  second  Monday  of  August,  1917.  If 
they  find  that  a  deficiency  exists,  as  defined  in  the  act,  in  any  funds 
under  their  respective  supervision,  they  shall  certify  the  amount 
thereof,  together  with  the  various  funds  affected,  and  the  deficiency 
in  cash,  under  oath,  on  such  statement. 

Sections  2  and  3  of  said  act  provide  as  follows : 

"Section  2.  Thereupon,  such  council,  other  body  or  board 
of  education,  by  resolution  passed  by  an  affirmative  vote  of 
a  majority  of  all  the  members  elected  or  appointed  thereto 
not  later  tiian  the  first  Monday  in  October,  1917,  may  declare 
it  necessary  to  issue  and  sell  bonds  of  the  corporation  or  school 
district  for  the  purpose  of  funding  the  existing  deficiency  of 
such  corporation  or  school  district  in  the  amount  certified  as 
the  same  is  hereinafter  defined.  Such  resolution  shall  go  into 
immediate  effect,  without  publication  and  without  being  sub- 
ject to  a  referendum  of  the  electors." 

"Section  3.  A  copy  of  such  resolution  shall  be  certified 
to  the  deputy  state  supervisors  of  elections  of  the  county  or 
counties  in  which  the  corporation  or  district  is  situated.  The 
deputy  state  supervisors  shall  prepare  the  ballots  and  make 
the  necessary  arrangements  for  the  submission  of  such  ques- 
tion to  the  electors  of  such  corporation  or  district  at  said 
election.  The  result  of  the  election  shall  be  certified  and  can- 
vassed in  like  manner  as  regular  elections  in  such  municipal 
corporations  and  school  districts  for  the  election  of  officers 
thereof.  Twenty  days'  notice  of  the  election  shall  be  given 
in  one  or  more  newspapers  printed  in  the  municipsdity  or  dis- 
trict once  a  week  for  four  consecutive  weeks  prior  thereto, 
stating  the  purpose  for  which  the  bonds  are  to  be  issued,  the 
amount  of  such  bonds,  and  the  time  and  place  of  holding  the 
election.  If  no  newspaper  is  printed  therein,  the  notice  shaJl 
be  posted  in  five  conspicuous  places  at  least  twenty  days  prior 
to  the  election  and  published  once  a  week  for  four  consecutive 
weeks  prior  thereto  in  a  newspaper  of  general  circulation  in 
the  municipal  corporation  or  school  district.  The  ballots  used 
at  said  election  shall  state  briefly  the  proposition  to  be  voted 
on,  indicating  the  name  of  the  municipal  corporation  or  school 
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district,  the  amount  of  bonds  to  be  issued,  and  further  shall 

be  in  form  as  follows: 

Tor  the  issue  of  deficiency  bonds.     Yes/ 
For  the  issue  of  deficiency  bonds.     No.' " 


Looking  to  the  provisions  of  Section  3  of  the  act  above  quoted 
it  will  be  noted  that  the  section  does  not  specifically  provide  who 
is  to  give  the  notice  of  election  therein  provided  for,  and  this  cir- 
cumstance gives  rise  to  the  question  made  in  your  communication. 

It  may  be  stated  as  a  general  principle  that  the  calling  of  an 
election  contemplates  the  giving  of  the  notices  thereof  in  some 
manner,  and  it  is  the  usual  practice  to  direct  by  statutory  provi- 
sion both  the  manner  and  the  time  of  giving  notice  of  all  elec- 
tions, regular  as  well  as  special  elections,  upon  a  particular  ques- 
tion or  proposition.  The  authorities,  however,  recognize  a  dis- 
tinction in  the  necessity  for  notices  in  the  two  classes  of  elections 
and  this  distinction  has  been  reflected  in  the  attitude  of  courts  in 
passing  upon  questions  arising  from  a  failure  to  comply  substan- 
tially with  statutory  provisions  with  respect  to  notices  of  the  two 
kinds  of  elections  herein.  As  to  general  elections  it  seems  to  be 
established  that  the  fixing  of  the  time  for  the  election  by  statu- 
tory provisions  is  in  itself  notice  to  which  all  electors  must  heed» 
and  that  as  a  consequence  where  an  officer  is  charged  with  the 
duty  of  giving  notice  of  such  election  or  with  the  duty  of  issuing 
proclamations  thereof,  his  failure  to  perform  his  duty  will  not 
invalidate  the  election.  Where,  however,  the  time  for  holding* 
an  election  is  not  prescribed  by  law,  but  is  fixed  by  the  officer  vested 
with  authority  to  call  it,  the  voters  cannot  be  expected  to  have 
or  take  notice  thereof  unless  notice  of  such  election  be  given,  and 
therefore  a  statutory  provision  for  such  notice  is  to  be  considered 
as  mandatory  and  its  substantial  performance  essential  to  the 
validity  of  the  elections  and  this  is  probably  the  rule  applying 
when  the  special  election  is  held  at  the  same  time  as  a  generM 
election,  although  this  proposition  it  seems  is  not  entirely  settled. 
However,  it  seems  that  if  notices  of  special  elections  issue  from  a 
proper  source  provided  by  law  and  affords  the  requisite  intelli- 
gence, and  has  been  posted  in  public  places  or  has  been  pul)lished 
in  newspapers  for  the  designated  time,  it  is  inmiaterial  who  posted 

such  notice  or  procured  the  newspaper  publication  of  the  game. 
See  State  v.  Sengstacken,  61  Oregon,  455. 

And  it  has  been  likewise  held  that  where  notice  of  an  elec- 
tion is  actually  published  or  posted  in  the  manner  specified  by 
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law  for  that  purpose  an  election  will  not  be  held  invalid  because 
the  direction  to  publish  did  not  emanate  from  the  proper  author- 
ity, it  appearing  in  such  cases  to  be  the  actual  giving  of  the  notice 
which  is  the  essential  requirement. 

Demaree  v.  Johnson,  160  Ind.,  420,  427; 
Hart  V.  Scott,  50  N.  J,  L.,  585 ; 
Ruling  Case  Law,  Vol.  9,  page  993. 

Appljring  the  foregoing  principles  to  the  question  submitted 

by  you,  it  is  probable  that  inasmuch  as  the  statutes  do  not  spe- 
cifically state  who  is  to  give  the  notice  of  election  provided  for  in 

this  act,  the  same  might  conceivably  be  given  by  either  the  politi- 
cal subdivision  calling  the  election  or  by  the  deputy  supervisors 
and  inspectors  of  elections  without  impairing  the  validity  of  the 
election  held  pursuant  to  such  notice. 

I  am  inclined  to  the  view,  however,  that  it  was  the  intention  of 
the  legislature  in  the  enactment  of  Section  3  of  this  act  to  impose 
the  duty  to  give  such  notices  upon  the  political  subdivision  calling 
the  election  pursuant  to  the  provisions  of  the  act.  The  provisions 
of  Section  3  above  quoted,  with  respect  to  the  manner  in  which 
such  elections  should  be  conducted  and  notice  thereof  given  to  the 
electors,  were  obviously  taken  from  the  provisions  of  Section  5648- 
5a  General  Code,  the  same  being  a  section  of  the  Smith  One  Per- 
cent Law  so-called,  authorizing  the  electors  of  the  political  subdi- 
vision to  vote  on  a  maximum  tax  rate  in  excess  of  those  otherwise 
provided  for  by  said  law.  It  is  likewise  quite  apparent  that  the 
provisions  in  Section  5649-5a  General  Code  with  respect  to  the 
conduct  of  elections  therein  provided  for  and  with  respect  to  the 
manner  in  which  notice  thereof  should  be  given  were  in  turn  bor- 
rowed from  the  provisions  of  the  Longworth  Act,  so-called  (Sec- 
tions 3944,  3945  and  3946  General  Code)  authorizing  municipal 
corporations  to  issue  bonds  on  a  vote  of  the  electors  in  excess  of 
the  limitations  otherwise  prescribed  by  said  law. 

In  each  of  the  three  cases  above  noted  the  statutes  specifically 
provide  that  notice  of  election  sliall  be  given  and  directs  the  man- 
ner thereof,  but  in  neither  case  designates  the  authority  who  is  to 
give  such  notice. 

The  above  noted  provisions  of  the  Longworth  Act  have  been 

a  part  of  the  statutory  law  of  this  state  for  many  years,  while 

the  provisions  of  the  Smith  One  Per  cent  Law  have  been  in  the 

statutes  for  about  seven  years.  As  far  as  I  have  been  able  to 
ascertain  it  has  been  the  uniform  practice  under  both  the  Smith 
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and  the  Longworth  laws  for  the  political  subdivisions  calling  the 
election  to  give  notice  of  such  election  by  the  proper  officers.  This 
practical  construction  of  the  provisions  of  the  Smith  Law  and  of 
the  Longworth  Law  with  respect  to  the  notice  of  elections  pro- 
vided for  in  said  respective  laws,  while  not  absolutely  controlling, 
is  deserving  of  great  consideration  and  should  be  regarded  as 
decisive  of  great  consideration  and  should  be  regarded  as  decisive 
with  respect  to  the  question  as  to  who  is  to  give  the  notices  of 
the  elections  provided  for  in  the  Smith  and  Longworth  Laws,  in 
as  much  as  in  both  cases  the  duty  enjoined  is  not  plain  and  specific. 

State  V.  Smith,  71  O.  S.,  13,  40. 

State  of  Ohio  ex  rel.  v.  Hirstius  et  al.,  177,181. 

It  is  obvious  that  the  provisions  of  Section  3  of  the  Terrell 
Act  should  receive  the  same  construction  with  respect  to  the  ques- 
tion as  to  who  is  to  give  the  notice  of  election  therein  provided 
for,  and  I  am,  therefore,  of  the  opinion  that  such  notice  should 
be  given  by  the  municipality  or  the  board  of  education  calling  the 
election  rather  than  by  the  deputy  state  supervisors  and  inspectors 
of  elections. 


SUPREME  COURT 


Verducci  v.  Casualty  Company  of  America. 

Indemnity  Insurance — ^Powers  of  Insurance  ComiMtnies — ^Rights  of 
Employes  of  Indemnified  Companies — Construction  of  Section 
9510,  General  Code  —  Emirioyes  Subrogated  to  Rights  of  Em- 
ployer, When — ^Provisions  of  Section  9510-1,  General  Code — ^May 
Not  Be  Defeated  By  Contract,  When. 

1.  The  business  of  insurance  is  one  of  public  interest,  affecting  all  classes  of 

people  and  property,  and  is  therefore  properly  the  subject  of  legislative 
regulation  and  control. 

2.  Domestic  and  foreign  corporations  engaged  in  the  insurance  business  in  Ohio 

must  conform  their  business  and  contracts  to  the  provisions  of  the  stat- 
utes of  Ohio  regulating  and  controlling  the  same. 

3.  Secton  9510,  General  Code,  in  determining  the  terms  and  provisions  that  may 

be  written  into  a  contract  of  insurance  to  indemnify  employers  against  loss 
or  damages  for  personal  injury  sustained  by  an  employe  in  the  course  of  his 
employment,  through  negligence  of  the  employer,  or  negligence  for  which 
the  employer  is  liable. 

4.  No  contract  of  insurance  can  be  written  under  the  authority  granted  in  Sec- 

tion 9510,  General  Code,  that  will  defeat  the  provisions  of  Section  9510-1, 
General  Code,  subrogating  the  injured  employe  who  has  recovered  judg- 
ment against  his  employer  for  injuries  sustained  in  the  course  of  his  em- 
ployment through  the  negligence  of  his  employer,  or  negligence  for  Which 
the  employer  is  liable,  to  all  the  rights  of  the  employer  under  such  con- 
tract. 

5.  A  provision  in  such  a  contract  of  insurance  that  no  action  can  be  brought 

thereon  except  by  the  employer,  or  that  no  action  can  be  brought  thereon 
until  a  judgment  obtained  by  the  employe  against  his  employer  has  been 
fully  paid  and  satisfied  is  in  conflict  with  the  provisions  of  Section  9510- 1, 
General  Code,  and  void. 


(No.  15392— Decided  May  15,  1917.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

On  the  13th  day  of  October,  1914,  Antonio  Verducci  filed  a 
petition  in  the  common  pleas  court  of  Cuyahoga  county,  praying 
judgment  against  the  Casualty  Company  of  America,  to  recover 
upon  a  contract  of  indemnity  issued  by  that  company  to  H.  H. 
Ensminger  and  G.  R.  Ensminger,  partners,  doing  business  under 
the  firm  name  and  style  of  Ensminger  Brothers,  whereby  the 
Casualty  Company  of  America  agreed  to  insure  and  did  insure 
Ensminger  Brothers  against  loss  and  expense  resulting  from  claim 
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upon  them,  or  either  of  them,  for  damages  on  account  of  personal 
injuries  to  any  of  their  employes  in  the  course  of  their  employment, 
suffered  through  an  accident  occurring  during  the  term  of  said 
policy,  through  the  negligence  of  said  Ensminger  Brothers  or  neg- 
ligence for  which  they  were  liable. 

The  petition  avers  that  during  the  time  said  contract  of  in- 
demnity was  in  force,  the  plaintiff,  while  in  the  employ  of  Elns- 
minger  Brothers,  sustained  serious  bodily  injuries  through  the  di- 
rect and  proximate  negligence  of  his  employers;  that  on  the  22d 
day  of  May,  1912,  he  instituted  a  suit  in  the  common  pleas  court 
of  Franklin  county,  Ohio,  against  said  Ensminger  Brothers;  that 
thereupon  the  Casualty  Company  of  America,  under  the  terms  of 
its  contract  of  indemnity,  assumed  by  its  counsel  the  sole  and 
entire  defense  of  the  suit;  that  plaintiff  recovered  in  the  suit 
against  Ensminger  Brothers  a  verdict  and  judgment  in  the  sum  of 
$10,000  and  costs,  from  which  judgment  no  appeal  was  taken;  that 
no  part  of  this  judgment  has  ever  been  paid ;  that  Ensmingei 
Brothers  are  insolvent ;  and  that  the  amount  of  this  j  udgment  and 
no  part  thereof  can  be  realized  upon  execution  issued  agamst  them. 
The  prayer  of  the  petition  is  that  he  may  be  subrogated  to  all  the 
rights  of  Ensminger  Brothers  under  this  contract  of  indemnity 
against  the  Casualty  Company  of  America. 

The  Casualty  Company  of  America  for  answer  to  plaintiff's 
petition  admits  that  the  plaintiff  was  on  the  23d  day  of  August, 
1911,  in  the  employ  of  Ensminger  Brothers,  and  that  on  said  day 
he  received  serious  bodily  injuries,  for  which  he  recovered  a  judg- 
ment against  the  Ensminger  Brothers  in  the  sum  of  $10,000  and 
costs  of  suit,  from  which  judgment  no  appeal  was  taken.  It  ad- 
mits that  no  part  of  said  judgment  has  ever  been  paid,  that  Ens- 
minger Brothers  are  insolvent,  and  that  the  judgment  is  still  un- 
satisfied. 

The  defendant  further  admits  that  prior  to  August  23,  1911, 
it  executed,  issued  and  delivered  for  a  valuable  consideration,  its 
employer's  liability  policy  to  Ensminger  Brothers,  whereby  it 
agreed  to  insure  and  did  insure  them  against  loss  and  expense  re- 
sulting from  claim  made  upon  them  for  damages  on  account  of 
bodily  injuries  suffered  by  any  of  their  employes  through  accident 
occurring  during  the  term  named  in  the  policy,  and  denies  each 
and  every  other  allegation  in  the  petition. 

For  its  defense  it  avers  that  the  policy  executed  and  delivered 
to  Ensminger  Brqthers  provided  among  other  things  that  defend- 
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ant's  liability  for  an  accident  resulting  in  injuries   to  one  employe 
was  limited  to  $6,000 ;  that  said  policy  further  provided  as  f oUowls : 

''No  action  shall  lie  against  the  company  to  recover  for  any 
loss  as  described  in  this  policy,  unless  brought  within  two  years 
from  the  date  of  the  entry,  of  a  final  judgment  against  the  assured 
after  a  trial  of  the  issues  on  the  merits  in  a  suit  duly  instituted 
within  the  period  limited  by  the  statute  of  limitations  awarding 
damages  on  account  of  a  casualty  covered  hereby;  and  then  only 
provided  that  such  action  against  the  company  be  brought  by  the 
assured  personally  for  damages  sustained  by  the  assured  in  paying 
and  satisfying  such  final  judgment/' 

The  defendant  further  avers  that  this  policy  is  a  policy  of  in- 
demnity enforceable  only  by  Ensminger  Brothers — after  the  pay- 
ment and  satisfaction  of  final  judgment — and  that  the  amount  re- 
coverable under  this  policy  is  only  that  amount  which  has  been 
expended  by  Ensminger  Brothers  in  paying  and  satisfying  the  final 
judgment  against  them. 

The  common  pleas  court  Altered  judgment  for  the  defendant, 
which  judgment  was  affirmed  by  the  court  of  appeals.  This  pro- 
ceeding in  error  is  prosecuted  in  this  court  to  reverse  the  judg- 
ment of  the  common  pleas  court  and  that  of  the  court  of  appeals 
affirming  the  same. 

Messrs.  Payer,  Winch  &  Rogers,  for  plaintiff  in  error. 

Messrs.  Ford,  Snyder  &  Tilden,  for  defendant  in  error. 

Donahue,  J.  If  Section  9610-1,  General  Code,  is  to  be  given 
any  force  or  effect  whatever,  then  the  question  of  equitable  sub- 
rogation is  of  no  importance  in  the  disposition  of  this  case.  That 
section  provides  that  an  employe  who  recovers  against  his  em* 
ployer  for  injuries  sustained  while  in  his  employ,  and  because  of 
negligence  of  the  employer,  or  negligence  for  which  he  or  it  is 
liable,  shall  be  subrogated  to  all  the  rights  of  the  employer  under 
any  contract  or  policy  of  insurance  against  loss  or  damage  result- 
ing to  the  employer  for  injury  or  death  of  an  employe  while  in  the 
service  of  such  employer  whether  the  person,  copartnership  or  cor- 
poration contracting  or  issuing  such  policy  of  insurance  has  been 
made  a  party  to  the  action  for  damages  sustained  or  not. 

If  this  section  confers  no  right  of  subrogation  upon  the  in- 
jured workman  until  the  judgment  he  has  secured  against  his 
employer  has  been  paid  and  discharged,  then  it  is  a  monumental 
folly,  that  can  serve  no  purpose  in  any  case;  for,  when  the  judg- 
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ment  is  paid,  the  injured  workman  has  no  further  interest  in  the 
litigation,  and  no  need  of  subrogation  to  the  rights  of  his  employer. 

It  is  contended  by  counsel  for  the  defendimt  in  error  that  Sec* 
tion  9610-1,  General  Code,  is  in  conflict  with  the  provisions  of 
Section  1,  Article  XIV,  of  the  Federal  Constitution. 

In  answer  to  this  contention  it  is  sufficient  to  say  that  under 
the  decisions  of  this  court  the  right  of  the  state  to  regulate  and 
control  the  business  of  insurance  and  contracts  of  insurance  is  no 
longer  an  open  question  in  Ohio.  The  National  Fire  Insurance  Co. 
V.  Dennison,  93  Ohio  St.,  404 ;  Robbins  v.  Hennessey  et  al.,  86  Ohio 
St.,  181,  and  State,  ex  rel.  v.  Ackerman,  61  Ohio  St.,  163. 

The  same  question,  while  not  directly  presented  to  the  court, 
was  necessarily  involved  in  the  case  of  State  ex  rel.  Turner,  Atty. 
Gen.,  V.  Employers'  Liability  Assurance  Corporation,  Ltd.,  96  Ohio 
St.,  289. 

The  authority  of  the  defendant  in  error  to  issue  a  contract  of 
indemnity  is  based  upon  the  provisions  of  Section  9610,  General 
Code,  Section  9610-1,  General  Code,  specifically  applies  to  the  con- 
tract of  insurance  authorized  by  Section  9610,  General  Cbde,  'to 
indemnify  employers  against  loss  or  damage  for  personal  injury, 
or  death  resulting  from  accidents  to.  employes.**  The  state,  hav- 
ing the  authority  to  grant  or  withhold  the  right  to  make  indemnity 
contracts,  may  impose  terms  and  conditions  upon  which  the  right 
so  granted  may  be  exercised.  Whoever  seeks  to  avail  himself  of 
the  benefits  conferred  by  statute  must  observe  the  conditions  im« 
posed. 

Section  9610-1,  General  Code,  becomes  a  part  of  every  con- 
tract of  indemnity  as  fully  as  if  written  therein.  Its  provisions 
must  control,  regardless  of  the  terms  and  conditions  written  into 
the  policy  by  the  contracting  parties. 

Section  9610  and  9610-1,  General  Code,  relate  to  the  same  sub- 
ject-matter and  must  be  construed  together.    If  by  the  provisions 

■ 

of  Section  9610,  General  Code,  authority  is  granted  to  write  con- 
tracts of  indemnity  without  limitations  or  restrictions  as  to  terms, 
Section  9610-1  limits  that  authority  to  the  writing  of  contracts  of 
indemnity  which  contain  terms  consistent  with  its  provisions. 
State,  ex  rel.  Turner,  Atty.  Gen.,  v.  Employers'  Liability  Assurance 
Corporation,  Ltd.,  supra. 

In  view  of  the  fact  that  Section  9510-1  subrogates  the  injured 
workman  to  all  the  rights  of  the  employer  under  any  contract  or 
policy  of  insurance  of  this  character,  the  contracting  parties  can* 
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not  provide  in  the  contract  that  no  suit  can  be  brought  upon  the 
policy  except  by  the  emplojrer  himself.  It  is  equally  clear  that  the 
further  provision  in  the  contract,  that  action  cannot  be  brought 
thereon  by  the  employer  until  after  the  judgment  is  satisfied  and 
paid  in  full,  is  also  void,  for  such  a  provision  would  likewise  defeat 
the  right  of  the  employe  to  subrogation,  and  deprive  him  of  all  of 
the  benefits  intended  to  be  conferred  by  this  statute. 

This  contract  of  indemnity  provides  in  terms  that  when  suit 
is  brought  by  an  injured  workman  against  the  employer,  the  em- 
ployer shall  cause  every  summons,  process  and  other  paper  relate 
ing  to  such  suit  to  be  delivered  to  the  insurance  company  as  soon 
as  served  on  the  employer;  that  thereafter  the  company  will,  at 
its  own  cost,  defend  the  suit  in  the  name  of  and  on  behalf  of  the 
employer,  and  that  the  employer  shall  not  interfere  in  any  legal 
proceedings  relative  to  or  growing  out  of  any  casualty  covered  in 
whole  or  in  part  by  the  policy  of  insurance,  nor  with  the  negotia- 
tions for  the  settlement  of  any  claim  arising  from  such  casualty, 
nor  shall  such  employer  settle  any  such  claim  or  incur  any  expense 
in  connection  with  such  casualty  save  such  as  may  be  necessary  in 
providing  at  the  time  of  the  accident  imperatively  needful  surgical 
relief. 

If  under  the  provisions  of  Section  9610,  General  Code,  a  con- 
tract of  indemnity  may  contain  a  binding  agreement  that  a 
stranger  to  the  litigation  may  for  a  price  assume  the  entire  burden 
of  the  defense,  including  costs,  and  deprive  the  real  party  in  in- 
terest of  the  right  to  settle  the  litigation  at  terms  satisfactory  to 
himself,  certainly  the  other  party  to  the  suit  should  be  compenr* 
sated  in  some  way  for  the  increased  burdens  of  litigation  that 
such  a  contract  necessarily  imposes  upon  him. 

Section  9610-1,  General  Code,  recognizes  the  justice  of  this 
situation  by  subrogating  the  injured  employe  to  the  rights  of  his 
employer  under  the  contract  of  indemnity,  whenever  he  has  reduced 
his  claim  for  damages  to  judgment. 

Under  this  contract  the  insurance  company  had  its  day  in 
court,  with  full  opportunity  to  defend  against  the  claim  for  which 
it  is  ultimately  liable.  It  prevented  the  possible  settlement  and  ad- 
justment between  the  real  parties  to  the  controversy;  it  controlled 
the  litigation  and  compelled  the  injured  workman  to  establish  by 
proof  the  justice  of  his  claim  and  the  amount  of  damages  he  had 
suffered  by  reason  of  the  injuries  received  in  the  course  of  his 
employment,  through  the  fault  or  negligence  of  his  employer.    It 
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is  but  fair  that  the  contract  should  then  inure  to  his  benefit  for 
the  satisfaction  of  the  judgment  he  has  obtained,  notwithstandiufiT 
the  intervention  and  activities  of  the  insurance  company  in  the 
defense  of  the  suit. 

It  is  wholly  unimportant,  however,  what  considerations  moved 
the  general  assembly  in  the  enactment  of  Section  9610-1,  if  the 
purpose  and  intent  of  the  legislative  authority  is  clearly  expressed 
in  plain  and  unambiguous  language.  SlinglufT  et  al.  v.  Weaver  et 
al.,  66  Ohio  St.,  621. 

It  is  clear  that  this  section  is  directed  to  the  contract  of  in« 
demnity  authorized  by  Section  9610,  General  Code.  It  is  equally 
clear  that  this  section  contemplates  that  such  contracts  shall  vest 
rights  after  judgment  against  the  employer,  to  which  the  employe 
may  be  subrogated.  The  intent  and  purpose  of  this  statute  cannot 
be  defeated  by  any  provision  in  the  contract  itself  in  conflict  with 
or  in  defiance  of  the  provisions  of  Section  9510-1,  General  Code, 
that  would  make  subrogation  impossible  or  wholly  useless. 

It  is  insisted,  however,  that  a  contract  that  would  vest  a  right 
of  action  in  the  employer,  upon  the  rendition  of  a  judgment  against 
him  in  favor  of  an  injured  employe,  would  not  be  a  contract  of 
indemnity,  for  the  reason  that  the  employer  is  not  damaged  in 
any  respect  until  he  is  compelled  to  pay  the  judgment,  and  there- 
fore could  not  have  indemnity  where  he  has  suffered  no  actual  loss. 
The  language  of  the  statute,  however,  is  "against"  loss  or  damage, 
and  not  ''for''  loss  or  damage. 

If  it  were  the  intention  of  the  general  assembly  of  Ohio  to 
authorize  by  Section  9610,  General  Code,  the  making  of  a  contract 
solely  to  reimburse  for  loss  and  damages  actually  sustained,  then 
the  word  "for"  would  have  been  used  instead  of  the  word 
"against;"  for  the  word  "against,"  in  the  connection  in  which  it 
is  used,  means  to  protect  and  save  harmless  from  any  loss  or 
damage  whatever. 

If  an  indemnity  contract  is  one  that  provides  solely  for  the 
reimbursement  of  a  loss  actually  suffered,  and  not  to  protect 
against  the  suffering  of  any  loss,  then  the  word  "indemnify"  as 
used  in  the  statute  must  have  been  unadvisedly  or  inadvertently 
used,  for  the  statute  authorizes  a  contract  that  will  protect  against 
loss. 

It  is  also  clear  from  the  provisions  of  Section  9510-1  that  the 
legislature  understood  that  it  had  authorized  by  Section  9510  the 
making  of  a  contract  of  insurance  against  loss  or  damages,  and  not 
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merely  a  contract  to  reimburse  for  loss  and  damages  actually  sus- 
tained; otherwise  this  section  would  not  have  purported  to  subro- 
gate  the  injured  employe  to  a  right  that  would  not  exist  until  too 
late  to  be  of  value  to  him. 

It  is  wholly  unimportant  for  the  purposes  of  this  case  whether 
a  contract  by  an  insurance  company  to  protect  an  employer  from 
suffering  loss  or  damage  is  a  contract  of  indemnity  or  not.  Sec- 
tion 9510,  General  Code,  authorizes  such  a  contract.  Section  9510-1» 
General  Code,  contemplates  that  under  the  provisions  of  the  former 
section  only  such  contracts  may  be  written,  and  therefore,  upon 
rendition  of  final  judgment  against  the  employer,  subrogates  the 
injured  workmen  to  the  rights  of  the  employer  under  the  contract 
authorized. 

It  is  not  within  the  power  of  the  contracting  parties  to  make 
any  other  or  different  contract  that  would  defeat  this  right  of  sub- 
rogation. 

The  judgment  of  the  common  pleas  court,  a^d  the  judgment 
of  the  court  of  appeals  affirming  the  same,  are  hereby  reversed,  and 
judgment  is  entered  for  plaintiff  upon  the  agreed  statement  of  facts 
filed  in  the  common  pleas  court  of  Cuyahoga  county. 

Judgment  reversed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Jones,  Matthias  and 
Johnson,-  JJ.,  concur. 
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MOTION    DOCKET 

9587— -Charles  Fox  et  al.  vs.  Web- 
ster S.  Brainard  et  al.  Motion  for  an 
order  dlrectlnig  the  Court  of  Appeals 
of  Lucas  County  to  certify  its  record. 
Overruled. 

9588 — John  D.  Clayton  vs.  Amanda 
J.  Stein.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Huron 
County  to  certify  its  record.  Over- 
ruled. 

9589 — Milton  J.  Baird  vs.  Caroline 
E.  Detrick  et  al.     Motion  for  an  order 
directing  the     Court     of     Appeals  of 
Clark  County     to     certify  its  record. 
Overruled. 

9590— The  Norwood  Republican  Co. 
vs.  Louis  G.  Kreutz.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Hamilton  Contyu  to  certify  its  rec- 
ord.    Overruled.* 

9602-<Jinclnnati  Lodge  No.  2, 
Loyal  Order  of  Moose,  vs.  Jesse  Will- 
hoite.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hamilton 
County  to  certi^fy  its  record.  Over- 
ruled.' 

9603-^The  Lake  Shore  Saw  Mill  & 
Lumber  Company  vs.  W.  E.  Crow  et 
al.     Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  County 
to  certify  its  record.    Overruled. 

9605 — The  Board  of  County  Com- 
missioners of  Wyandot  County  vs. 
Raymond  Boucher.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Wyandot  County  to  certify  its  rec- 
ord.    Sustained. 

9607— The    May    Department    Store. 
Co.  et  al.  vs.  <Ellen  Ruddy.    Motion  for ' 


an  .order  directing  the  Court  of  Ap. 
peals  of  Cuyahoga  County  to  certify 
Its  record.    Overruled. 

9610— The  Fairbanks  Steam  Shovel 
Company  vs.  Lizzie  Sims,  Adm'x.  Mo. 
tion  for  an  order  directing  the  Court 
of  Appeals  of  Marion  County  to  cer- 
tify its  record.    Overruled. 

9611 — The  Frisbie  Company  vs.  The 
City  of  East  Cleveland.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals  of  Cuyahoga  County  to  certify 
its  record.     Sustained. 

9612— The  Toledo  Terminal  Rail- 
road Company  vs.  Antoni  Olewinski. 
Admr.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Lucas  County 
to   certify   its   recbrd.    Overruled. 

9614-^ohn  Macy  Walcutt  et  al.  vs. 
Charles  C.  Walcutt  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Cuyahoga  County  to  certify 
its  record.     Overruled. 

9615 — State  of  Ohio  ex  rel.  Prank 
M.  McKey,  Trustee,  vs.  Gabe  F. 
Cooper,  Auditor,  et  al.  Motion  by 
plaintiff  to  make  new  parties  defend- 
ant in  cause  No.  15484  on  the  general 
docket.    (Sustained. 

GENERAL  OOCKET 

15597 — ^Village  of  Buckeye  City  vs. 
The  Public  Utilities  Commission  of 
Ohio  et  al.  Public  Utilities  Commis- 
sion. Order  affirmed.  See  journal 
entry. 

15762— The  State  ex  rel.  Margaret 
P.  Vail  vs.  Williaim  D.  Fulton.  Secre- 
tary of  State.  In  mandamus.  Petition 
dismissed.    6ee  journal   entry. 
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NEW  CORPORATIONS. 

The  American  Choralcelo  Co., 
Cleveland  Heigbts,  $1,000»000,  scien- 
tific Instruments.  Eidward  L.  Howe, 
Gustav  von  den  9telnen,  C.  M.  Horn, 
1.  L.  Nichols,  A.  M.  Van  Duzer. 

The  Buckeye  Print  and  Box  Co., 
Man«fleld,  $10,000,  printing:.  W.  P. 
Whlttler,  C.  L.  Whlttler,  Charles  J. 
Stecker,  H.  L.  Bowers,  M.  D.  Ward. 

The  Cuyahoga  Tractor  Sales  Co., 
Cleveland,  $5,000.  Louis  R.  Schlundt, 
Otto  Schlltt,  Lucius  R.  Landfear, 
Blanche  C.  Roberts,  I.  B.  Rush. 

The  J.  W.  McConney  Trucking  Co., 
Youngstown,  $20,000.  J.  W.  McCon- 
ney, Leo  J.  Collins,  N.  J.  Bartram, 
Walter  McLarren,  H.  L.  Robinson. 

The  Ironall  Factories  Co.,  Clncln. 
nati,  $100,000,  wearing  apparel.  Os- 
car A.  Berman,  W.  B.  Thomas,  Sam- 
uel H.  Berman,  Jacob  M.  Berman, 
Harry  S.  Berman. 

The  Hippodrome  Arcade  Co.,  Ak- 
ron, $1,000,  building.  A.  H.  Good,  R. 
H.  McNaughton,  A.  Albert  Tappe,  C. 
W.  Sutliff,  Velma  Blount. 

The  Bear  Track  Oil  Co.,  ClnclnnaU, 
$30,000.  Marston  Allen,  Wm.  Sllman, 
R.  K.  Rogan,  C.  H.  Upson,  C.  L.  La. 
Bolteaux. 

The  Mid-West  Box  Co.,  Cleveland, 
$250,000.  paper  products.  L.  C.  Shields, 
Jos.  E.  Kewley,  W.  F.  Minor,  John  B. 
Ryan,  Paul  F.  Bauder. 

The  Toledo  Auto  Fabrics  Co.,  To- 
ledo, $150,000.  Ralph  A.  Landers,  Rob 
V.  Phillips,  Frank  L.  Mulholland, 
Charles  Hartmann,  F.  K.  Denny. 

The  Olove  Wlnlock  Co.,  Cincinnati, 
$10,000,  manufacturing.  Henry  Grote, 
H.  Tenhundfeld,  Charles  R.  Walton, 
John  W.  Strehli,  George  H.  Rlcke. 

The  American  Spring  &  Mattress 
Co.,  Toledo,  $10,000.  D.  J.  Nyse wan- 
der, D.  W.  Smelser,  John  R.  Calder, 
W.  H.  Roose,  R.  M.  Herbert. 

The  Grain  Dealers'  Printing  Co., 
Greenville,  $5,000.  Edgar  A.  Grubbs, 
Harry  B.  Hall,  O.  P.  Hall,  D.  B.  Horn, 
John  F.  Maher. 

The  Manl-Fold  Printing  Co.,  Cleve. 
land,   $25,000.    John    A.   Nally,   B.   G. 


Nally,  V.  M.  Burdlck,  Fred  C.  Horn- 
ing, Wm.  W.  Hysell. 

The  York  Motor  Sales  Co.,  Youngs- 
town, $10,000.  C.  A.  Glfford,  A.  W. 
Gifford,  James  J.  Hill,  H.  A.  Hill,  L. 
M.  Salsgiver,  M.  Salsgiver. 

The  Whipple  Furniture  Co.,  Cuya- 
hoga Falls,  $30,000.  C.  Horton  Whip- 
ple, Ralph  H.  Logan,  Charles  D.  Grant, 
W.  B.  Shumway,  Orlando  Wilcox. 

The  Rossman  Grocery  Co.,.  Youngs- 
town, $5,000.  Henry  C.  Rossman,  Chas. 
J.  Rossman,  Clara  R.  Sloan,  Martha 
Rossman,  Augusta  R.  ^Iken. 

The  Ohio  Steamship  Co.,  Mentor, 
$200,000.  John  M.  Harris,  Charles  L. 
Nickel,  R.  F.  Brown,  E.  A.  Sandals, 
Benj.  Hartsteln. 

The  Wernick-iSelker  Co.,  Fostoria, 
$40,000,  reduction  plant.  Alex  Wer- 
nlck,  Sam  W.  Selker,  B.  L.  Barkley, 
A.  E.  Mergenthaler,   D.  St.  John. 

The  Ciruzen  &  Lyle  National  De- 
tective  Co.,  Toledeo,  $10,000.  Robert 
S.  Cruzen,  Joseph  P.  Lyle.  William  E. 
Wells,  Albert  B.  Chapman,  Wesley  C. 
Bates. 

The  Armstrong.SincIair  Co.,  Cln- 
clnnati.  $5000,  oxy.acetylene  equip., 
ment.  C.  J.  Reeve,  George  D.  Arm- 
strong, L.  L.  Sinclair,  H.  Blocher,  C. 
A.  Wiliamson. 

The  Edwards  Ru(bber  Co.,  Akron, 
$10,000.  E.  W.  Edwards,  J.  W.  Rock, 
R.  W.  Sanborn,  Harry  Williams,  H.  B. 
Andress. 

The  Cleveland  Terrace  Realty  Co., 
Columbus,  $5000.  Willard  Miller,  W. 
L.  Van  Sickle,  F.  J.  Miller,  F.  R 
Shepherd,  Cecelia  Rea. 

The  Bush  Farm  Oil  Co.,  Steuben- 
vlUe;  $100,000.  D.  H.  Baird,  W.  H. 
McClinton,  H.  E  McFadden,  W.  R. 
Johnson,  W.  W.  Welch. 

The  Willis  Manufacturing  Co.,  Cleve- 
land; $100,000,  electrical.  Herbert  A. 
Spring,  Howard  F.  Bums,  M.  O.  Egan, 
M.  I.  Scott,  L.  A.  O'NSil. 

The  Toledo  Remedies  Co.,  Toledo; 
$25,000.  S.  E.  Irlam,  H.  G.  Heywood, 
Edwin  J.  Lynch,  John  W.  Hackett, 
William  B.  Galvln. 

The  Fuel  Supply  Co.,  Canton;  $10,- 
000.     W.  E.  Loney.  C.  G.   Calendine. 
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Bdw.  F.  Weckel,  Ernest  A.  Crossley, 
Homer  V.  Briggle.    Mining. 

The  Mahoning  Construction  Co., 
Youngstown;  $10,000.  George  Bernd, 
Martin  EbertU,  Martin  SchuUer,  Mike 
Welter,  Martin  MuIIer. 

The  Tiffleys  of  Cleveland  Co.,  Cleve- 
land; f  10,000,  Jewelery.  Harvey  Spilka. 
Ben  Feniger,  M.  W.  Kastriner,  M.  Eck- 
stein, Arthur  Eleaner. 

The  L.  Corns  Coffee  Co.,  Toledo: 
$1000.  Leander  Corns,  Catherine  Orr. 
R.  H.  O'Brien,  Fred  H.  Kirtley,  N.  T. 
McGann. 

The  Mannweiler-Kuhns  Auto  Sales 
Co.,  Youngstown;  fSOOO.  F.  Ralph 
Mannweller,  Roy  C.  Kuhns.  Henry  J. 
Kuhns,  John  W.  Kuhns,  Mrs.  Ralph 
Mannweiler. 

The  Port  Clinton  Engineering  Co , 
Port  Clinton;  f3000.  Kent  Wedekind, 
E.  A.  Weichel,  Ralph  Wedekind,  S.  A. 
Drynan,  Harry  R.  Berleman. 

The  Majestic  Realty  Co.,  Lorain; 
116,000.  George  L.  Glitsch,  Luella 
Roth,  F.  J.  Stack,  Eugene  Llewellyn, 
Gerald  T.  Stack. 

The  Btro  Realty  Co.,  Youngstown; 
$25,000.  Roy  A.  Gerstle,  Mark  M. 
Gunleflnger,  Ethel  M.  Gunleflnger, 
Fred  H.  Davis,  Nathan  Gunleflnger. 

The  Dillon  Lens  &  Manufacturing 
Co.,  Bridgeport;  $60,000.  Fred  Spriggs. 
Rodney  Barnes,  P.  V.  Carpenter,  Roy 
G.  Farnoer,  J.  E.  Fox. 

The  C.  D.  &  K.  Coal  Co.,  Van  Wert; 
$40,000.  Perry  Coppess.  Ella  D.  Cop- 
pess,  David  J.  Davies,  William  Klein, 
Miriam  J.  Davies. 

The  Waldorf  Catering  Co.,  Toledo: 
$1000.  Harry  T.  FOard,  Sara  Foard. 
E.  B.  Edmonds,  E.  P.  Severcool,  Geo- 
nell  Gilday. 

The  Taylor  Hotel  Co.,  Cincinnati: 
$15,000.    George  W.  Graves,  K.  F.  Tay- 


lor, Theodore  C.  Fost,  Jackson  W. 
Sparrow,  Walter  A.   Todd. 

The  Ohio  Elcar  Co.,  Columbus;  $10.- 
000,  automobiles.  Dorsey  W.  Short, 
Herbert  W.  Hudson,  D.  P.  Hudson, 
Herbert  M.  Myers,  C.  E.  Cromley. 

The  Lee  Jewelry  Co.,  Akron;  $30,- 
000.  Julius  M.  Gombossy,  E.  J.  Sil- 
verman, Henry  D.  Fuerst,  Nathan 
Frey,  Hermine  Clause. 

The  Star  Auto  Repair  Co.,  Cleve- 
land; $10,000.  Paul  W.  Stanley,  A. 
R.  Zanolli,  M.  Himmelbaum,  Gezir  G. 
Hussar,  Helen  Houdek. 

Increases 

The  Luthol  Research  Laboratory 
Co.,  Columbus,  from  $31,000  to  $250,- 
000. 

The  Erlin  Farmers'  Elevator  & 
Supply  Co.,  Erlin,  from  $15,000  to 
$25,000. 

The  Seller-Kilrain  Cartage  Co.. 
Cleveland,   $10,000   to   $30,000. 

The  Superior  Building  Co.,  Cleve. 
land,  $10,000  to  $150,000. 

The  Theo.  Gutscher  Co.,  Cleveland, 
$10,000  to  $26,000. 

The  Perfection  Rubber  Co.,  Cleve- 
land; increase  from  $50,100  to  $75,000. 

The  West  Lafayette  Bank  Co.,  West 
Lafayette;  increase  from  $50,000  to 
$100,000. 

The  Security  Bank  of  Portsmouth, 
O.;  increase  from  $100,000  to  $160,- 
000. 

The  Heffner  Grain  Co.,  Circleville. 
increase  from  $10,000  to  $15,000. 

Decrease 

The  Luthol  Research  Laboratory 
Co.,  Columbus,  from  $50,000  to  $31,. 
000. 

The  Irvin  Park  Realty  Co,  Akron; 
reduction  from  $75,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1211 — ^The  Fletcher-Williams  Coal  Company,  Complainant,  ver- 
sus The  Hockins:  Valley  Railway  Company.    Reparation  Ordered. 


(Dated  October  17,  1917.) 

This  matter  was  submitted  upon  the  complaint,  the  answer, 
the  reply  and  the  affidavits: 

Upon  consideration  whereof,  the  Commission  finds  that  The 
Hocking  Valley  Railway  Company  is  a  common  carrier,  engaged 
in  transporting  property  between  points  within  the  State  of  Ohio; 
that  the  complainant  is  engaged  in  buying  and  selling  coal  at 
Columbus,  Ohio,  and  receives  shipments  of  coal  via  defendant's 
line  of  railway;  that  the  rate  upon  coiftmercial  coal  shipped  in 
carloads  from  Nelsonville,  Ohio,  to  Columbus,  Ohio,  via  defend- 
ant's line,  by  an  order  of  The  Public  Service  Commission  of  Ohio, 
made  June  27,  1911,  effective  July  27,  1911,  was  reduced  from 
65  cents  per  ton  to  60  cents  per  ton ;  that  from  the  order  of  the 
Public  Service  Commission  the  defendant,  said  The  Hocking  Val- 
ley Railway  Company  prosecuted  proceedings  in  error  to  the  Court 
of  Common  Pleas  of  Franklin  County,  Ohio,  which  court,  upon 
the  execution  of  a  proper  bond,  stayed  said  order;  that  further 
proceedings  were  had  in  the  Court  of  Appeals  of  Franklin  County, 
Ohio,  and  in  the  Supreme  Court  of  Ohio,  during  the  pendency  of 
which  said  order  was  stayed  by  said  courts ;  that  while  said  cause 
was  pending  in  the  Court  of  Common  Pleas  of  Franklin  County, 
Ohio,  to  wit:  On  the  3rd  day  of  March,  1913,  said  The  Hocking 
Valley  Railway  Comapny  filed  its  tariff,  designated  R.  C.  O.  No.  31, 
effective  March  13,  restoring  the  rate  on  commercial  coal  shipped 
in  carloads  from  Nelsonville,  Ohio,  to  Columbus,  Ohio,  to  65  cents 
per  ton ;  that  on  the  2nd  day  of  July,  1915,  the  Supreme  Court  of 
Ohio  approved  the  finding  and  order  of  the  Public  Service  Com- 
mission fixing  said  rate  at  60  cents  per  ton  and  The  Hocking  Valley 
Railway  Company  on  the  27th  day  of  July,  1915,  filed  its 
tariff,  designated  Supplement  13  to  Ohio  No.  32,  effective 
July  28,  1916,  making  said  rate  from  Nelsonville,  Ohio, 
to  Columbus,  Ohio,  60  cents  per  ton;  that,  betw^een  the 
dates  of  August  4,  1911,  and  March  10,  1913,  said 
complainant  received  at  Columbus,  Ohio,  122  carload  shipments  of 

78 


74  Depabtmsnt  Rbfosts 

commercial  coal,  shipped  via  defendant's  line  of  railway  from  Nel- 
sonville,  Ohio,  containing  10,357,000  pounds,  as  shown  by  Exhibit 
A,  attached  hereto  and  made  a  part  hereof ;  that  complainant  was 
charged  and  paid  as  freight  thereon,  at  the  rate  of  65  cents  per 
ton,  the  sum  of  $3,366.05;  that  defendant,  by  the  terms  of  said 
order  of  the  Public  Service  Commission,  approved  by  the  Supreme 
Court  as  aforesaid,  was  entitled*  to  charge  and  receive  for  the 
transportation  of  such  shipments,  at  the  rate  of  60  cents  per  ton, 
the  sum  of  $3,108.97 ;  that  by  reason  of  said  overcharges  and  pay- 
ments, the  complainant  has  a  valid  and  existing  claim  against  de- 
fendant in  the  sum  of  $250.08,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  from  the  10th  day  of  March,  1913. 

The  Commission  further  finds  that  defendant  maintains  an 
office  in  the  City  of  Columbus,  Franklin  County,  Ohio.  It  is, 
therefore, 

Ordered,  That  the  findings  of  the  Commission  in  this  matter 
be  certified  to  the  Clerk  of  the  Court  of  Common  Pleas  of  Franklin 
County,  Ohio. 

The  Commission  further  finds  that  said  rates,  prescribed  and 
established  by  said  order  of  the  Public  Service  Commission,  do 
not  apply  to  shipments  transported  between  the  dates  March  13, 
1913,  and  July  27,  1915,  both  inclusive.    It  is,  therefore,  further 

Ordered,  That  said  complaint  as  to  all  other  shipments  be, 
and  it  hereby  is  dismissed  without  prejudice. 


No.  1286 — In  the  Matter  of  the  Joint  Application  of  The  Citizens 
Lighting  and  Heating  Company  For  An  Order  Permitting  and 
Directing  it  to  Sell  Its  Pl-operty  and  Business,  and  of  The  Matital 
Heating  and  Lighting  Companv  for  an  Order  Permitting  and 
Directing  it  to  Purchase  Such  Plant  and  Business.  Prayer 
Granted. 


(Dated  October  18,  1917.) 

This  day,  after  full  hearing  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  final  consideration  upon  the  joint  application  of  The  Citizens 
Lighting  and  Heating  G6mpany  and  The  Mutual  Heating  knd 
lighting  Company,  corporations  organized  under  the  laws  of  Ohio 
with  their  principal  places  of  business  in  the  City  of  Toledo,  ask- 
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ing  the  consent  to  and  approval  by  the  Commission  of  the  sale  and 
conveyance  by  said  The  Citieens  Lighting  and  Heatkig  Company 
of  all  its  property  connected  with  and  appertaining  to  its  utility 
business  to,  and  the  purchase  and  acquisition  thereof  by  said  The 
Mutual  Heating  and  lighting  Company,  and  it  appearing  that  the 
service  to  be  furnished  the  public  will  be  improved  thereby  and 
that  the  public  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate  or  charge  therefor,  the  Commission  is  satisfied  that 
its  consent  and  authority  for  such  purchase  and  sale  of  property 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Citizens  Lighting  and  Heating  Com- 
pany be,  and  it  hereby  is  authorized  to  sell  and  convey  to  The 
Mutual  Heating  and  Lighting  Company  all  of  its  property  con- 
nected with  and  appertaining  to  its  public  utility  business  in  the 
City  of  Toledo,  Ohio,  as  the  same  is  more  fully  described  in  the 
transcript  of  the  testimony  submitted  in  evidence  upon  the  hear- 
ing of  this  application,  which,  in  so  far  as  it  describes  said  prop- 
erty, hereby  is  made  a  part  of  this  order  by  reference;  and  said 
The  Mutual  Heating  and  Lighting  Company  hereby  is  authorized 
to  purchase  and  acquire  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  said  companies  forthwith  file  with  this  Com- 
mission schedules  providing  for  their  respective  withdrawal  from 
and  inauguration  of  service  within  the  territory  now  served  by 
means  of  said  property,  and  that  the  authority  herein  granted 
may  be  exercised  from  and  after  the  date  of  the  filing  of  such 
schedules.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  Commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  Commission 
that  said  rates  are  reasonable  and  not  excessive  and  not  discrim- 
inatory, or  that  the  service  of  said  companies  is  adequate,  efficient 
or  sufficient. 
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No.  1287—111  the  Matter  of  the  Awlication  of  The  Mutual  Heat- 
ing and  lisrhting  Company  for  an  Order  Anthorizins  and  Di- 
rectum^ i^  to  Isaue  Its  Common  Stock  in  the  Face  Value  of  Fifty 
Thousand  Dollars  ($50,000.00).    Prayer  Granted. 


(Dated  October  18,  1917.) 

This  day,  after  full  hearinsr,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  final  consideration  upon  the  application  of  The  ;Mutual 
Heating  and  lighting  Company,  a  corporation  organized  under 
the  laws  of  Ohio,  asking  consent  and  authority  to  issue  land  deliver 
its  common  capital  stock  of  the  total  par  value  of  fifty  thousand 
dollars  as  the  consideration  for  the  property  to  be  acquired  by  it 
from  The  Citizens  Lighting  and  Heating  Company,  subject  to  in- 
debtedness aggregating  the  sum  of  fifty  thousand  dollars,  and  it 
appearing  that  the  issue  of  said  capital  stock  is  reasonably  re- 
quired and  necessary  f or«  the  acquisition  of  property  to  be  used 
and  useful  for  the  prosecution  of  applicant's  corporate  purposes, 
the  Commission  is  satisfied  that  pits  consent  and  authority  therefor 
should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Mutual  Heating  and  Lighting  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  common  capital 
stock  of  the  total  par  value  of  fifty  thousand  dollars  ($50,000.00) . 
It  is  further 

Ordered,  That  said  capital  stock  be  devoted  to  and  used  for 
the  following  purpose,  and  no  other,  to-wit:  To  be  delivered  in 
consideration  for  the  property  (subject  to  indebtedness  in  the 
sum  of  fifty  thousand  dollars)  to  be  acquired  by  the  applicant 
under  authority  of  the  order  this  day 'made  and  entered  in  the 
proceeding  entitled,  'In  the  matter  of  the  joint  application  of  The 
Citizens  Lighting  and  Heating  Company  for  an  order  permitting 
and  directing  it  to  sell  its  property  and  business,  and  of  The  Mutual 
Heating  and  Lighting  Company  for  an  order  permitting  and  direct- 
ing it  to  purchase  such  plant  and  business,"  No.  1286.  It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  pursuant 
to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property  for  the  payment 
of  the  consideration  for  which  (subject  to  said  indebtedness)  said 
capital  stopk  herein  is  authorized  to  be  issued,  as  an  acquiescence 
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in  the  values  placed  upon  said  property  by  said  companies,  nor 
as  an  approval  of  the  consideration  stipulated;  nor  shall  anything 
herein  be  construed  as  an  approval  by  the  Commission  of  the  rates 
now  charged  for  services  by  said  companies,  nor  as  a  finding  by  the 
Commission  that  said  rates  are  reasonable  and  not  excessive  and 
not  discriminatory,  or  that  the  service  of  said  companies  at  any 
of  their  stations  is  adequate,  efficient  or  sufficient. 


No.  1298— -In  the  Matter  of  the  Application  of  The  Ohio  Service 
Ccmipejiy  for  Authority  to  issue  Its  First  Mortgage  inking  Fund 
Gold  Bofids^  'Series  A,**  in  the  Principal  Amount  of  One  Mil- 
lion, Seven  Hundred  and  Fifty  Thousand  ($1,750,000.00)  Dol- 
lars, to  Replace  and  Refund  Its  Three- Year,  Six  Per  Cent.  Con- 
vertible Trust  Notes,  Issued  in  the  Principal  Amount  of  One  Mil- 
lion, Seven  Hundred  and  Fifty  Thoifiaad  ($1,750,000.00)  Dol- 
lars, of  Which  One  Million,  Six  Hundred  and  Thirty  Thousand 
($1,630,000.00)  Dollars  are  Outstanding,  and  to  Provide  for  the 
Redemption  of  One  Hundred  and  Twenty  Thousand  ($120,000.00) 
Dollars  Principal  Amount  of  Bonds  Secured  by  Mortgage  on 
Property  of  The  Ohio  Service  Company,  Underlying  and  Prior 
to  the  Lien  of  Said  Three  Year,  Six  Per  Crat.  Convertible  Trust 
Notes  of  the  Company.    Prayer  Granted. 


(Dated  October  18,  1917.) 

The  Ohio  Service  Company,  ^  corporation  organized  under 
the  laws  of  the  State  of  Ohio,  havmg  heretofore  filed  its  appli- 
cation, and  a  supplement  thereto,  asking  the  consent  and  authority 
of  the  Commission  to  issue  its  First  Mortgage,  Sinking  Fund,  Gold 
Bonds  of  "Series  A''  in  the  principal  amount  of  one  million,  seven 
hundred  and  fifty  thousand  dollars,  the  same  to  be  exchanged, 
at  par,  for  applicant's  Three- Year,  Six  per  cent.  Convertible  Trust 
Notes  of  the  principal  sum  of  one  million,  seven  hundred  and  fifty 
thousand  dollars,  of  which  one  million,  six  hundred  and  thirty 
thousand  dollars  are  outstanding  and  one  hundred  and  twenty 
thousand  dollars  held  and  reserved  by  The  Citizens  Trust  and  Sav- 
ings Bank,  Trustee  under  the  deed  of  trust  securing  said  notes, 
for  the  purpose  of  meeting  and  retiring  one  hundred  and  fourteen 
thousand  dollars,  principal  sum,  of  mortgage  bonds  of  The  Tusca- 
rawas County  Electric  light  and  Power  Company,  and  six  thous- 
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» 

and  dollars,  principal  sum,  of  mortgage  bonds  of  The  Coshoctcm 
light  and  Heating  Company,  the  pasmient  of  the  principal  and 
interest  of  which  was  assumed  by  the  applicant  upon  the  acquisi^ 
tion,  with  the  consent  and  authority  of  this  Commission^  of  the 
property  of  said  last  named  companies ;  and  the  Commission  hav- 
ing deemed  the  assignment  of  said  matter  for  hearing  to  be  un- 
necessary, the  same  came  on  this  day  for  final  consideration,  and  it 
appearing  that  the  issue  of  all  of  said  Convertible  Trust  Notes  was 
consented  to  and  authorized  by  this  Commission  for  the  acquisi- 
tion of  property,  to  be  used  and  useful  for  the  prosecution  of  ap- 
plicant's corporate  purl)03es,  and  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  and  it  appearing  further 
that  the  issue  of  applicant's  said  bonds  is  reasonably  required  and 
necessary  for  the  reorganization  and  readjustment  of  applicant's 
indebtedness,  or  the  discha^pre  and  lawful  refunding  of  its  obliga- 
improvement  of  its  facilities,  and  it  appearing  further  that  the 
issue  of  applicant's  said  bonds  is  reasonably  required  and  neces- 
sary for  the  reorganization  and  readjustment  of  applicant's  in- 
debtedness, or  the  discharge  and  unlawful  refunding  of  its  obliga- 
tions, the  Commission  is  satisfied  that  its  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Ohio  Service  Company  be,  and  it  here- 
by is  authorized  to  issue  its  first  mortgage,  sinking  fund  gold 
bonds,  of  "Series  A,"  to  be  dated  November  first,  1917,  bear  interest 
at  the  rate  of  six  per  centum  per  annum,  and  to  mature  in  not 
exceeding  twenty  years,  of  the  total  principal  sum  of  one  million, 
seven  hundred  and  fifty  thousand  dollars  ($1,750,000.00).  It  is 
further 

Ordered,  That  the  issue  and  disposition,  as  hereinafter  pro- 
vided, of  the  excess  of  applicant's  bonds  above  its  total  outstand- 
ing capital  stock,  be,  and  they  hereby  are  specifically  consented 
to,  authorized  and  approved.     It  is  further 

Ordered,  That  said  bonds,  issued  under  the  authority  of  this 
order,  be  devoted  to  and  used  tor  the  following  purposes,  and  no 
others,  to-wit: 

$1,630,000.00,  the  principal  sum,  of  said  bonds  to  be  ex- 
changed, at  par  for  an  equal  principal  sum  of  the  total  of 
$1,750,000.00  of  applicant's  three  year,  six  per  cent  conver- 
tible trust  notes,  now  outstanding  in  the  hands  of  the  public. 
$120,000.00,  principal  sum,  of  said  bonds  to  be  used  as 
security  for  the  payment,  at  maturity,  or  at  any  other  time 
negotiated  by  the  applicant,  or  exchanged  at  par  for  the  out- 
standing   $114,000.00   mortgage   bonds    of   The    Tuscarawas 
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County  Electric  Light  and  Power  Company,  and  the  $6,000.- 
00  mortgage  bonds  of  The  Coshocton  Light  and  Heating  Com- 
pany (the  payment  of  which  has  been  assumed  by  the  ap- 
plicant) upon  the  surrender  by  the  trustees  of  the  $120,000.- 
UO,  principal  amount,  of  applicant's  said  three  year  conver- 
tible trust  notes  held  and  reserved  by  said  trustee  for  said 
purchase. 

It  is  further. 

Ordered,  That  the  applicant,  forthwith  upon  the  acquisition 
of  any  of  said  convertible  trust  notes,  render  the  same  non-nego- 
tiable and,  upon  the  acqui.sition  of  all  of  the  $1,750,000.00,  principal 
sum,  thereof,  cancel  and  destroy  the  same.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds,  and  the  acquisi- 
tion and  destruction  of  said  convertible  trust  notes,  pursuant  to 
the  terms  and  condition  of  this  order,  such  reports  to  be  made 
semi-annually,  within  fifteen  days  after  the  close  of  each  calendar, 
semi-annual  period,  beginning  with  the  period  ended  December 
thirty  first,  1917,  and  continued  until  all  of  said  bonds  have  been 
issued  and  disposed  of  and  all  of  said  convertible  trust  notes  can- 
celled and  destroyed. 

No.  1293 — ^In  the  Matter  of  the  Application  of  The  American  Ex- 
press Company  to  Close  Its  Branch  OflBce  at  Middleport,  Ohio, 
Said  Branch  OflSce  Being  Located  in  Pomeroy,  Ohio.  Prayer 
Granted. 


(Dated  October  19»  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  final  consideration  upon  the  application  of  American  Express 
Company  for  authority  to  close  its  branch  office  at  Middleport, 
Ohio,  which  branch  office  is  located  in  Pomeroy,  Ohio : 

The  Commission,  being  fully  advised  in  the  premises,  finds  that 
the  welfare  of  the  public  and  the  movement  of  its  goods  will  be 
properly  served  by  other  means  of  transx)ortation  and  that  the 
gross  revenue,  cost  of  operation  and  net  revenue  derived  from  the 
maintenance  of  said  branch  office  do  not  warrant  the  further  con- 
tinuance of  the  same,  and  is  satisfied  that  the  proposed  closing  of 
said  branch  office  is  reasonable  and  that  the  prayer  of  said  appli- 
cation should  be  granted.    It  is,  therefore, 
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Ordered,  That  the  said  American  Express  Company  be,  and 
it  hereby  is  authorized  to  close  its  branch  office  at  Middleport,  Ohio, 
which  branch  office  is  located  in  Pomeroy,  Ohio.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
by  publishing  a  schedule  effective  within  not  less  than  thirty  days 
after  the  filing  and  posting  thereof  in  the  manner  prescribed  by 
law. 


ADMINISTRATIVE  ORDER  NO.  31. 

In  Re:  Application  of  Mr.  C.  A.  Hammond,  City  Solicitor  of  the 
Village  of  Oberlin,  Ohio,  for  Administrative  Order  Concerning: 
the  Supply  of  Natural  Gras  for  Domestic  Consumption  of  Said 
Village  of  Oberlin. 


(Dated  October  18,  1917.) 

This  matter  came  on  to  be  heard  upon  the  evidence,  with 
reference  to  a  supply  of  natural  gas  for  the  consumers  in  the 
village  of  Oberlin,  Ohio.  Upon  consideration  whereof,  the  Com- 
mission finds: 

That  there  is,  and  for  ten  days  last  past,  has  been  a  shortage 
of  natural  gas  in  said  village  and  an  insufficient  and  inadequate 
supply  for  the  domestic  consumers  in  said  village. 

The  Commission  also  finds,  from  the  evidence,  that  the  domes- 
tic consumers  in  said  village  are  supplied  directly  by  The  Oberlin 
Gas  and  Electric  Company,  which  is  a  distributing  company  only, 
and  which  receives  its  supply  of  gas  fi^om  The  Pittsfield  Gas  Com- 
pany, which  in  turn  receives  its  supply  of  gas  from  The  Berea  Pipe 
Line  Company,  under  a  contract  by  which  said  The  Berea  Pipe 
Line  Company  agrees  to  furnish  to  The  Pittsfield  Company  and 
the  Pittsfield  Company  in  turn  agrees  to  supply  to  The  Oberlin 
Gas  and  Electric  Company  a  sufficient  quantity  of  natural  gas  to 
supply  the  domestic  consumers  in  the  village  of  Oberlin,  Ohio. 

The  Commission  also  finds,  from  the  evidence,  and  the  schedule 
of  The  Berea  Pipe  Line  Company  on  file  with  the  Commission, 
that  The  Berea  Pipe  Line  Company  reserves  the  right,  when  it 
is  deemed  necessary  to  protect  or  conserve  the  supply  for  domestic 
and  gas  engine  consumers  to  discontinue,  or  curtail,  the  supply 
of  gas  to  commercial  consumers  and  to  industrial. consumers. 

And  it  further  appearing  from  the  evidence  that  the  shortage 
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of  ^as  to  the  domestic  consumers  in  the  village  of  Oberlin,  Ohio,  is 
due  to  the  furnishing  of  gas  by  The  Berea  Pipe  line  Ck>mpany 
to  certain  commercial  and  industrial  consumers.  It  is,  therefore, 
Ordered,  That  The  Berea  Pipe  Line  Company  forthwith  pro- 
ceed to  a  strict  enforcement  of  the  terms  of  its  said  schedule,  on 
file  with  this  Commission,  and  disconnect,  or  curtail,  the  supply  of 
natural  gas  to  its  industrial  consumers  and,  if  necessary,  to  its 
commercial  consumers,  to  such  an  extent  as  will  enable  it,  at  all 
times,  to  provide  a  sufficient  and  adequate  supply  of  natural  gas  to 
the  domestic  consumers  of  the  village  of  Oberlin,  Ohio,  as  furnished 
to  said  village  through  the  mains  of  The  Oberlin  Gas  and  Electric 
Company. 


No.  1289 — Secil  HalL  Complainant,  versus  The  CarroUton  Electrical 
Company,  Defendant.    Dismissed. 


(Dated  October  17.  1917.) 

It  appearing  from  statements  by  the  complainant  that  satis- 
faction of  this  proceeding  has  been  afforded  by  the  defendant,  the 
same  hereby  is  dismissed. 


Complainant,  the  owner  of  a  dry  cleaning  establisment  at  Car- 
roUton, complained  of  the  failure  and  refusal  of  the  defendant  to 
install  electrical  service,  although  requests  therefor  had  been  made 
at  irregular  intervals  since  March,  1917. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.  25. 

Switching  at  Dayton,  Ohio. 


(Dated  October  16.  1917.) 

It  appearing.  That  by  an  order  dated  the  thirteenth  day  of 
September,  1917,  The  Public  Utilities  Commission  of  Ohio  entered 
upon  a  hearing  concerning  the  propriety  of  the  changes  and  the 
lawfulness  of  the  rates,  charges,  regulations  and  practices  stated 
in  the  schedules  contained  in  the  tariff  described  in  said  order  of 
investigation. 

It  further  appearing.  That  pending  such  hearing  and  decision 
thereon,    the    Commission    ordered    that    the    operation    of    the 
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schedules  contained  in  the  tariff  described  in  said  order  of  investi- 
gation be  suspended,  that  the  use  of  the  rates,  regulations  and 
practices  therein  stated,  be  deferred  upon  intrastate  traffic  until  the 
eighteenth  day  of  October,  1917,  and 

It  further  appearing.  That  such  investigation  cannot  be  con- 
cluded within  the  period  of  suspension  above  stated,  it  is, 

Ordered,  That  the  operation  of  the  schedules  contained  in 
said  tariff  described  in  the  order  dated  the  thirteenth  day  of 
September,  1917,  be  further  suspended,  and  that  the  use  of  the 
rates,  charges,  regulations  and  practices  therein  stated  be  further 
deferred  upon  intrastate  traffic  until  the  seventeenth  day  of  No- 
vember, 1917,  unless  otherwise  ordered  by  the  Commission.  It 
is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedule 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio  and  that 
copies  hereof  be  forthwith  served  upon  the  respondents  to  this 
proceeding  named  in  the  aforesaid  order  of  investigation. 


No.  1141' — In  the  Matter  of  the  Joint  Application  of.  The  United 
Telephone  Company,  a  Corporation  Organized  Under  the  Laws 
of  Ohio,  Whose  Principal  Office  is  at  Bellefontaine,  Ohio,  and 
The  Logan  County  Farmers  Telephone  Company,  a  Corporation 
Organized  Under  the  Laws  of  Ohio,  Whose  Principal  Office  is  at 
Bellefontaine,  Ohio. — ^Prayer  Granted. 


(Dated  October  11,  1917.) 

The  United  Telephone  Company  and  The  Logan  County  Farm- 
ers Telephone  Company,  corporations  organized  under  the  laws  of 
Ohio  with  their  principal  offices  at  Bellefontaine,  Ohio,  having  filed 
a  joint  application  asking  the  consent  to.  and  approval  by  this 
commission  of  the  sale  and  conveyance  by  said  The  Logan  County 
Farmers  Telephone  Company  of  all  its  property  and  assets  to,  and 
the  purchase  and  acquisition  thereof  by  said  The  United  Telephone 
Company,  and  the  commission  having,  upon  the  filing  of  said  ap- 
plication, deemed  the  assignment  of  the  same  for  hearing  to  be 
unnecessary,  and  the  commission  having  heretofore  found  and 
ascertained  the  valuation  of  the  several  classes  and  kinds  of  prop- 
erty  of  said  The  Logan  County  Farmers  Telephone  Company  and 
said  The  United  Telephone  Company  used  and  useful  for  the  con- 
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venience  of  the  public  in  the  furnishing  of  telephonic  service  in 

and  about  the  communities  of  DeGrafF,  Rosewood,  Springhill  and 

West  Liberty,  Ohio,  and  of  said  property  as  a  whole,  upon  which 

the  rates,  tolls,  charges  and  rentals  are  to  be  based,  and  notice 

of  such  valuation  having  been  duly  given  to  said  companies  and 

proper  public  officials  in  said  communities  by  registered  letter,  as 

provided  by  law,  and  it  appearing  that  the  consolidation  of  such 

property  will  promote  the  public  convenience  and  that  the  public 

will  thereby  be  furnished  adequate  service  for  a  reasonable  and 

just  rate,  rental,  toll  or  charge  therefor,  the  commission  is  satisfied 
that  its  consent  and  authority  for  such  purchase  and  sale  of  prop- 
erty should  be  granted. 

llie  commission  further  finds  and  determines  the  following 

rates,  tolls,  charges  and    rentals  for  furnishing  telephonic  service 

within  the  territory  served  by  means  of  said  property,  to  be  just 

and  reasonable,  to-wit: 

Exchange  Rental  Rates. 

DeGraff,  Rosewood,  Springhill  and  West  Liberty  Exchanges. 

Business  Telephone,  individual  line $24.00  per  year 

Residence  Telephone,  individual  line 18.00  per  year 

Residence  Telephone,  four-party  line 15.00  per  year 

The  exchange  radius      is  the.  corporation  lines. 

Extra  radius,  per  mile  or  fraction  of  mile,  no  discount 
— net  50  cents. 

Rural  Telephone,  ten-party,  residence $18.00  per  year 

Rural  Telephone,  ten-party,  business 21.00  per  year 

Business  and  Residence  rates  subject  to  a  discount  of  25 
cents  per  month,  if  rental  is  paid  at  the  office  of  the  telephone 
company  on  or  before  the  15th  day  of  the  month  in  which 
payment  is  due.  Rentals  are  due  on  the  1st  day  of  each  month 
in  advance. 

Rural  rentals  payable  quarterly,  and  subject  to  a  dis- 
count of  75  cents  per  quarter,  if  paid  by  the  15th  of  the  middle 
month  of  the  calendar  quarter. 

Ebctension  Telephone,  no  discount— net $  6,00  per  year 

Extra  listing,  no  discount — ^net 3.00  per  year 

Subscribers  of  DeGraff  Exchange  shall  have  free  service 
with  the  subscribers  of  Quincy,  Rosewood,  Springhill  and 
Millerstown  Exchanges. 

Subscribers  o£  Rosewood  Exchange  shall  have  free  ser- 
vice with  the  subscribers  of  DeGraff,  Quincy,  Springhill  and 
Millerstown  Exchanges. 

Subscribers  of  Springhill  Exchange  shall  have  free  ser- 
vice with  the  subscribers  of  DeGraff,  Rosewood,  Quincy, 
Millersburg  and  West  Liberty  Ebcchanges. 


84  Department  Reports 

Subscribers  of  West  Liberty  Exchange  shall  have  free 
service  with  the  subscribers  of  Springhill  Exchange. 

It  is  therefore, 

Ordered,  that  said  The  Logan  County  Farmers  Telephone 
Company  be,  and  it  hereby  is  authorized  to  sell  and  convey  all  of 
its  property  and  assets  to  The  United  Telephone  Company;  and 
said  The  United  Telephone  Company  hereby  is  authorized  to  pur- 
chase and  acquire  the  same.    It  is  further 

Ordered,  that  upon  the  acquisition  of  said  property,  said  The 
United  Telephone  Company  may  impose,  charge  and  collect  for 
telephonic  service  in  and  about  the  communities  of  DeGraff ,  West 
Liberty,  Springhill  and  Rosewood,  Ohio,  rates  not  in  excess  of  the 
rates  hereinbefore  found  and  determined  by  the  commission  to  be 
just  and  reasonable.    It  is  further 

Ordered,  that  said  companies  forthwith  file  with  this  commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  within  the  territory  now  served  by  means 
of  the  property  of  said  The  Logan  County  Farmers  Telephone 
Company,  and  that  the  authority  herein  granted  may  be  exercised 
from  and  after  such  filing  of  said  schedules.    It  is  further 

Ordered,  that  nothing  herein  shall  be  construed  to  be  a  consent 
to,  or  approval  by  this  commission,  of  any  diminution  of  the  serv- 
ice now  enjoyed  by  the  upblic  within  the  territory  now  served  by 
means  of  said  property  of  The  Logan  County  Farmers  Telephone 
Company,  nor  as  a  finding  by  the  commission  that  the  service  of 
said  companies  is  adequate,  efficient  or  sufficient. 


No.  1294 — In  the  Matter  of  The  Application  of  The  American  Ex- 
press Company  to  Close  Its  Office  at  Mt.  Union,  Ohio.  Prayer 
Granted. 


(Dated  October  19.  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  American  Express 
Company  for  authority  to  close  its  office  at  Mt.  Union,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
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that  the  welfare  of  the  public  and  the  movement  of  its  goods  will 
be  properly  served  by  other  means  of  transportation  and  that  the 
gross  revenue,  cost  of  operation  and  net  revenue  derived  from 
the  maintenance  of  said  office  do  not  warrant  the  further  continu- 
ance of  the  same,  and  is  satisfied  that  the  proposed  closing  of  said 
office  is  reasonable  and  that  the  prayer  of  said  application  should 
be  granted.    It  is,  therefore, 

Ordered,  That  the  said  American  Express  Company  be,  and 
it  hereby  is  authorized  to  close  its  office  at  Mt.  Union,  Ohio.  It  is 
further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
by  publishing  a  schedule  effective  within  not  less  than  thirty 
days  after  the  filing  and  posting  thereof  in  the  manner  prescribed 
by  law. 


CALENDAR 

November  2 — 

10:00  A.  M.     Premier  et  al  vs.  Millersburg,  Wooster  and  Orrville  Tele- 
phone Co. 

1:30  P.  M.     Application  of  Bucyrus  Light  &  Power  Co.  for  increased 
freight  rates. 

November  7 — 

1:30  P.  M.     Oberlin  vs.  Oberlin  Gas  &  Electric  Co   et  al. 

November  8 — 

10:00  A.  M.     U.  S.  Malleable  Iron  Co.  vs.  Bay  Terminal  et  al. 

1:30  P.  M.    Joint  application  of  Logman  Natural  Gas  &  Fuel  Co.  vs. 
Utica  Gas  &  Electric  Co. 

2:00  P.  M.     Rillenom  et  al  vs.  Toledo  &  Cincinnati  R.  R.  Co. 


ATTORNEY  GENERAL 


The  Board  of  Trustees  of  a  Village  Cemetery  Have  Authority  to 
Improve  and  Pave  the  Main  Drive  Way  Inside  of  and  Leading 
Into  the  Cemetery  Proper,  and  Expend  Money  Therefore  With- 
out Any  Action  Being  Taken  by  the  Council  of  the  Village,  and 
They  Would  do  This  Under  Such  Rules  and  Orders  as  They  Them- 
selves May  Prescribe  Under  Section  4167  General  Code.  How- 
ever,  if  the  Council  Has  E«nacteid  Ordinances  in  Reference  to  Such 
Laws,  the  Provisions  of  Such  Ordinances  Should  be  Followed. 


No.   713— (Opinion  Dated  October   15,   1917.) 

Hon.  Aldrich  B.  Underwood,  Prosecutinsr  Attorney,  Medina,  Ohio. 
Dear  Sir:     I  have  your  communication  in  which  you  make  the 
following  inquiry: 

"I  am  writing  for  your  opinion  upon  the  following  facts : 
The  Village  of  Medina,  Ohio,  has  a  cemetery  known  as  Spring 
Grove  Cemetery.  A  board  of  cemetery  trustees  under  4175 
G.  C.  controls  same.  This  board  has  $11,000  on  hand  from 
sale  of  lots  and  other  minor  sources.  They  now  desire  to 
improve  and  pave  the  main  driveway  inside  of  and  leading 
into  the  cemetery  proper  at  an  estimated  cost  of  not  to  ex- 
ceed $4,000.00  or  $5,000.00. 

My  questions,  therefore,  are  these:  (1)  Can  the  board 
of  cemetery  trustees  make  the  improvement  without  legisla- 
tion by  the  village  council?  (2)  If  so,  does  the  paving  or 
improvement  of  the  driveway  fall  within  the  terms  'improve- 
ment' or  'embellishment  of  ground'  as  used  in  statutes  above 
referred  to  on  cemeteries?  (3)  If  so,  name  what  steps  are 
necessary  to  be  taken  by  the  board  of  cemetery  trustees." 

By  way  of  introduction  let  us  note  that  Chap.  9,  Div,  4,  Tit. 
XII  of  Part  First  of  the  General  Code  contains  provisions  regulat- 
ing the  matter  of  cemeteries  for  cities  and  also  cemeteries  for 
villages.  The  control  of  cemeteries  for  cities  rests  with  the  director 
of  public  service,  whose  powers  and  duties  are  specifically  set  out ; 
while  the  control  of  cemeteries  for  villages  is  vested  in  a  board 
of  trustees  whose  duties  and  powers  are  the  same  as  are  those  of 
the  director  of  public  service  in  reference  to  city  cemeteries. 

Sections  4160  to  4173  inc.  G.  C.  of  said  Chap.  9  relate  to  ceme- 
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teries  for  cities,  and  sections  4174  to  4182  inc.  G.  C.  of  the  same 
chapter  cover  cemeteries  for  villages. 

Section  4176  G.  C.  makes  provision  for  the  mayor's  appoint- 
ing a  board  of  cemetery  trustees  consisting  of  three  persons,  to 
have  the  control  and  management  of  village  cemeteries. 

Section  4178  G.  C.  provides  in  part  as  follows: 

*The  board  of  cemetery  trustees  shall  have  the  powers 
and  perform  the  duties  prescribed  in  this  chapter  for  the 
director  of  public  service.    *     *." 

Under  this  provision  it  will  be  necessary  for  us  to  turn  to  the 
powers  and  duties  conferred  upon  the  director  of  public  service, 
found  in  sections  4160  to  4173  G.  C.  in  said  chapter. 

Section  4165  G.  C.  gives  authority  to  said  director  to  de- 
termine the  size  and  price  of  lots  to  be  sold  and  the  terms  of  pay* 
ment  therefor. 

Section  4166  G.  C.  reads  as  follows : 

"No  more  shall  be  charged  for  lots  than  is  necessary  to 
reimburse  the  corporation  for  the  expense  of  lands  purchased 
or  appropriated  for  cemetery  purposes,  and  to  keep  in  order 
and  embellish  the  grounds,  and  provision  shall  be  made  for 
the  interment  in  such  cemetery  of  persons  buried  at  the  ex- 
pense of  the  corporation." 

Under  this  section  the  moneys  arising  from  the  sale  of  lots 
shall  be  used  for  the  purchase  or  appropriation  of  lands  for  ceme- 
tery purposes  and  "to  keep  in  order  and  embellish  the  grounds." 

Section  4167  G.  C.  provides  as  follows : 

"The  director  of  public  service  shall  have  entire  charge 

and  cdntrol  of  receipts  from  the  sale  of  lots,  and  of  the  lay- 
ing off  and  embellishing  the  grounds.    *     *  ". 

In  the  same  section  the  director  of  public  service  is  given 

powers  as  follows: 

"He  shall  sell  lots,  receive  payments  therefor,  direct  the 
improvements,  and  make  the  expenditures,  under  such  rules 
and  orders  as  he  prescribes." 

Section  4161  G.  C.  provides  that: 

"The  director  of  public  service  shall  take  possession  and 
charge  and  have  the  entire  management,  control,  and  regu- 
lation of  public  graveyards,  burial  grounds,  and  cemeteries 
located  in  or  belong  to  the  corporation    *    *." 
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Section  4162  G.  C.  provides: 

"The  director  shall  direct  all  the  improvements  and  em- 
bellishments of  the  grounds  and  lots    *    *,'* 

From  ay  these  provisions  it  is  seen  that  the  director  of  pub- 
lic service  has  authority  to  sell  lots,  receive  the  money  therefor 
and  expend  the  same  under  such  rules  and  orders  as  he  prescribes, 
and  further  that  he  uses  the  moneys  in  part  to  keep  in  order  and 
embellish  the  grounds  of  the  cemetery. 

Remembering  that  the  board  of  trustees  of  village  cemeteries 
has  the  same  power  and  authority  as  the  director  of  public  ser- 
vice, it  seems  to  me  quite  evident  that  the  board  of  trustees  would 
have  authority  to  improve  and  pave  the  main  driveway  inside  of 
and  leading  into  the  cemetery  proper  and  expend  the  money  there- 
for without  any  action  being  taken  by  the  council  of  the  village  of 
Medina  and  thj^t  thev  would  do  this  under  such  rules  and  orders 
as  they  themselves  may  prescribe,  under  section  4167  G.  C. 

I  might  call  attention  to  one  provision  of  section  4161  G.  C, 
to  the  effect  that  the  powers  and  duties  of  the  director  of  public 
service  are  subject  to  the  ordinances  of  the  city.  This  would  ap- 
ply to  a  village  cemetery  and  if  the  village  has  enacted  certain  ordi- 
nances in  reference  to  the  matters  over  which  the  board  of  trustees 
has  charge,  the  provisions  of  these  ordinances  should  be  followed. 

In  rendering  this  opinion  I  am  not  unmindful  of  an  opinion 
rendered  by  my  predecessor  Hon.  Timothy  S.  Hogan  and  found  in 
Vol.  II  of  the  Annual  Report  of  the  Attorney  General  for  1913, 
p.  1643.  However,  the  facts  in  that  case  were  entirely  different 
from  those  we  now  have  under  consideration.  Mr.  Hogan  was 
dealing  with  streets  fronting  the  cemetery  and  not  with  avenues 
lying  within  the  cemetery  grounds.    His  opinion  was  as  follows : 

"Inasmuch  as  the  statutes  do  not  confer  such  power 

(that  is  the  power  to  improve  streets,)  the  board  of  trustees 

of  a  cemetery  in  a  village  may  not  improve  a  street  fronting 

on  its  property." 

Neither  am  I  unmindful  of  an  opinion  rendered  by  the  Court 
of  Common  Pleas  of  Logan  County  in  the  case  of  State  ex  rel. 
Kelley  v.  Roebuck,  15  Ohio  Dec.  400.  The  court  had  under  con- 
sideration the  powers  and  duties  of  the  director  of  public  service 
and  the  council  of  a  municipality  under  statutes  which  were  en- 
tirely different  from  those  we  now  have  before  us. 
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The  Township  Trustees  Haye  No  Authority  Whatever  to  Enter 
Into  a  Municqiality  and  Construct  or  BnUd  Streets  Which  Are 
Streets  as  Such  Merely,  That  is,  Those  Which  Were  Laid  Out 
By  the  Municipality  For  Its  Own  Use  and  Benefit;  But  They 
Have  Authority  to  Enter  Into  a  Municipality  and  Construct  or 
Build  the  Public  Highways  Thereof  Which  Are  Not  Only  Streets 
But  Also  Township  Roads.. — ^The  Township  Trustees  Have  Au- 
thority, By  Agrreement  With  a  Village,  to  Contribute  to  the 
Maintenance  and  Repair  of  the  Roads  of  the  Village — ^That  is 
Township,  County  or  State  Roads— But  They  Have  no  Authority 
to  Contribute  to  the  Maintenance  and  Repair  of  Streets  as  Such, 
Viz^  Those  Laid  Out  by  the  Municipality  For  Its  Own  Use  and 
Benefit. 


No.   723— (Opinion   Dated   October   18,   1917.) 

Hon.  Sumner  E.  Walters,  Prosecuting  Attorney,  Van  Wert,  Ohio. 

Dear  Sir:     I  have  your  communication  of  recent  date  which 

reads  in  part  as  follows: 

"Under  the  present  highway  laws  of  the  state  have  town- 
ship trustees  authority  to  improve  that  portion  of  a  public 
highway  which  lies  within  the  limits  of  a  municipality?" 

In  submitting  your  question  you  use  two  terms  which  are 
very  broad  and  somewhat  uncertain  as  to  the  meaning  which  should 
be  given  them.  These  two  terms  are  "improve"  and  "public  high- 
way." The  word  "improve"  is  broad  enough  to  include  both  con- 
struction and  reconstruction  of  public  highways  as  well  as  the 
maintenance  and  repair  of  the  same,  while  the  term  "public  high- 
way" is  broad  enough  to  include  the  streets  of  a  municipality  which 
have  been  laid  out  by  the  municipality  as  streets  as  well  as  to  in- 
clude these  streets  which  are  also  state,  county  or  township  roads. 
The  fact  that  these  two  terms  are  very  broad  and  inclusive  must 
be  kept  in  mind  in  giving  an  answer  to  your  question. 

Let  us  first  consider  the  matter  of  the  improvement  of  the 
public  highways  of  a  municipality,  limiting  the  word  "improve- 
ment" to  mere  maintenance  and  repair.  Answering  your  ques- 
tion in  this  limited  sense  we  turn  to  sections  7464,  7465,  7466  and 
7467  G.  C,  but  more  especially  to  section  7467  G.  C.  Without  quot- 
ing these  sections  in  full  let  it  suffice  for  me  to  say  that  they  have 
to  do  peculiarly  and  particularly  with  the  question  of  maintenance 
and  repair  of  public  highways  and  have  nothing  to  do  with  the 
construction  or  building  of  highways. 
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Section  7467  G.  C.  reads  as  follows: 

"The  state,  county  .and  township  shall  each  maintain 
their  respective  roads  as  desi^ated  in  the  classification  here- 
inabove set  forth;  provided,  however,  that  either  the  county 
or  township  may,  by  agreement  between  the  county  commis- 
sioners and  township  trustees,  contribute  to  the  repair  and 
maintenance  of  the  roads  under  the  control  of  the  other.  The 
state,  county  or  township  or  any  two  or  more  of  them  may 
by  agreement  expend  any  funds  available  for  road  construc- 
tion, improvement  or  repair  upon  roads  inside  of  a  village  or  a 
village  may  expend  any  funds  available  for  street  improve- 
ment upon  roads  outside  of  the  village  and  leading  thereto/' 

From  the  provisions  of  this  section  it  is  quite  evident  that 
the  township  trustees  may  by  agreement  with  the  village  expend 
money  upon  roads  within  a  village,  but  from  the  provisions  of 
this  section  as  a  whole  it  is  quite  evident  that  this  has  reference 
merely  to  a  contribution  by  the  township  trustees  towards  the 
maintenance  and  repair  of  the  public  highway  inside  a  village.  It 
does  not  give  nor  aim  to  give  the  township  trustees  authority  to 
go  into  a  village  and  take  the  initiative  in  the  matter  of  the  con- 
struction or  building  of  the  streets  of  the  village,  whether  they 
be  streets  proper — ^that  is,  laid  out  as  such  by  the  village — or 
whether  they  be  not  only  streets  but  township,  county  or  state 
roads  as  well.  But  it  does  give  to  township  trustees  authority  to 
contribute,  out  of  their  funds  available  for  the  construction,  im- 
provement or  repair  of  roads,  to  the  maintenance  and  repair  of  the 
roads  inside  a  village.  Inasmuch  as  the  word  ''roads"  is  used  in 
said  section  7467,  it  is  my  opinion  that  this  section  is  limited  to  a 
contribution  to  the  maintenance  and  repair  of  state,  county  or 
township  roads  within  a  village,  and  not  to  streets  as  such,  namely, 
those  laid  out  by  the  village  as  streets,  for  its  use  and  benefit.  This 
section  contemplates  that  the  village  assumes  the  initiative  and 
the  jurisdiction  over  the  maintenance  and  rex>air  of  its  streets,  and 
that  the  township  trustees  by  agreement  merely  contribute  out  of 
their  funds  for  that  purpose.  It  must  also  be  remembered  further 
that  the  provisions  of  this  section  are  limited  to  villages  and 
do  not  apply  to  cities.  Such,  I  take  it,  are  the  powers  granted  and 
the  limitations  set  out  in  said  section  7467,  in  so  far  as  it  applies  to 
your  question. 

Let  us  next  inquire  as  to  whether  the  township  trustees  under 
any  circumtsances  can  enter  a  municipality  and  assume  jurisdic* 
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tion  over  the  matter  of  improving  the  streets  of  the  municipality 
whether  they  be  streets  as  such  or  are  as  well  township,  county 
and  state  roads.  I  am  now  using  the  word  ^'improvement''  in  its 
broad  sense  as  including  not  only  maintenance  and  repair  of  pub- 
lic highways,  but  also  the  construction  or  building  of  the  same. 

Section  3298-1  G.  C.  sets  out  the  general  jurisdiction  of  town- 
ship trustees  over  public  highways,  and  reads  as  follows :  • 

"The  board  of  trustees  of  any  township  shall  have  power, 
as  hereinafter  provided,  to  construct,  reconstruct,  resurface 
or  improve  any  public  road  or  roads,  or  part  thereof,  under 
their  jurisdiction.  Such  trustees  shall  also  have  the  power 
to  construct,  reconstruct,  resurface  or  improve  any  county 
road  or  inter-county  highway  or  main  market  road  within 
their  township;  provided,  however,  that  in  the  case  of  a 
county  road  the  plans  and  specifications  for  the  proposed  im- 
provement shall  first  be  submitted  to  the  county  commis- 
sioners of  the  county  and  shall  receive  their  approval  and  in 
the  case  of  an  inter-county  highway  or  main  market  road 
such  plans  and  specifications  shall  first  be  submitted  to  the 
state  highway  commissioner  and  shall  receive  his  approval. 
The  township  trustees  shall  have  power  to  widen,  straighten 
or  change  the  direction  of  any  part  of  a  road  in  connection 
with  the  proceedings  for  its  improvement." 

■ 

That  is,  the  trustees  of  a  township  have  power  (1)  to  con- 
struct, reconstruct,  resurface  or  improve  any  pubUc  road  or  roads 
or  part  thereof  under  their  jurisdiction;  (2)  to  construct,  recon- 
struct, resurface  or  improve  any  county  road  or  inter-county  high- 
way or  main  market  road  within  their  township. 

Before  determining  the  question  as  to  whether  the  provisions 
of  this  section  are  broad  enough  to  give  township  trustees  juris- 
diction over  the  streets  of  a  municipality  in  the  improvement  of 
the  same,  using  "streets''  in  its  broad  sense  as  including  streets 
proper,  as  well  as  streets  which  are  also  township,  county  or  state 
roads,  and  also  using  the  word  "improve"  in  its  broad  sense,  let 
us  note  what  authority  coimty  commissioners  have  in  the  improve- 
ment of  public  highways  of  a  municipality.  Such  a  consideration 
may  assist  us  in  answering  your  question. 

Section  6949  G.  C.  (107  O.  L.  69)  provides  that: 

"The  board  of  county  commissioners  may  construct  a 
proposed  road  improvement  into,  within  or  through  a  muni- 
cipality." 

However,  before  they  can  do  this,  the  consent  of  the  munici- 
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pality  must  be  given.  This  section  and  those  which  follow  map 
out  the  complete  course  to  be  followed  by  the  county  commissioners 
and  the  municipality  in  said  construction. 

Section  6949  G.  C,  above  quoted,  and  the  sections  which  im- 
mediately follow  give  authority  to  the  county  commissioners  to 
construct  a  proposed  road  improvement  into,  within  or  through  a 
municipality;  that  is,  county  commissioners  may  construct  a  road 
improvement  into,  within  or  through  a  municipality,  provided  it  is 
an  extension  of  an  improvement  outside  the  municipality,  and 
provided  further  that  the  consent  of  the  municipality  is  first  se- 
cured. It  is  to  be  noted  in  this  section  that  the  power  and  authority 
of  the  county  conunissioners  are  not  limited  to  villages,  but  they 
have  jurisdiction  in  cities  as  well,  inasmuch  as  the  word  ''munici- 
palities'' is  used. 

With  this  in  mind,  let  us  return  to  the  question  of  the  auth- 
ority of  the  township  trustees  to  improve  a  public  highway  within 
the  limits  of  a  municipality,  using  the  word  ''improve''  to  mean 
construct  or  build.  First  let  me  say  that  there  is  no  provision 
whatever  in  reference  to  the  powers  and  duties  of  township  trus- 
tees within  a  municipality,  such  as  is  above  set  out  relative  to 
county  commissioners. 

The  question  then  immediately  arises,  have  the  township 
trustees  any  such  powers  as  those  which  pertain  to  county  com- 
missioners as  set  out  in  section  6949  et  seq.  G.  C,  supra.  This 
question  is  to  be  answered  by  considering  whether  the  above  pro- 
visions relating  to  county  commissioners  are  a  grant  of  power  or  a 
limitation  upon  the  power  which  the  county  commissioners  had 
before  the  enactment  of  said  provisions.  If  sections  6949  et  seq., 
supra,  are  strictly  a  grant  of  power  to  the  county  conmiissioners, 
then  it  would  seem  that  the  legislature  did  not  intend  that  the 
township  trustees  should  have  any  such  power  or  authority,  or  it 
would  have  at  the  same  time  granted  the  power  specifially  to  town- 
ship trustees.  However,  if  sections  6949  et  seq.  are  a  limitation  of 
the  power  already  possessed  by  the  county  commissioners,  then 
no  such  conclusion  could  be  drawn. 

Inasmuch  as  the  county  commissioners  have  always  had  the 
right  and  authority  to  enter  a  municipality  in  order  to  improve  the 
county  highways  located  within  the  municipality,  it  is  my  opinion 
that  the  provisions  of  section  6949  et  seq.  should  be  considered  as 
a  limitation  upon  the  power  and  authority  of  county  commissioners. 
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rather  than  a  grant,  for  they  can  not  enter  a  municipality  tor  the 
piupoae  of  said  sections,  namely,  extending  a  road  improvement 
into,  through  .or  within  the  municipality,  unless  they  first  secure 
the  consent  of  the  municipality  itself. 

I  am  further  of  the  view  that  the  same  law  would  apply  to 
the  power  and  authority  of  the  township  trustees  to  enter  a  mu* 
nicipality  for  the  purpose  of  improving  the  public  roads  thereof, 
as  would  apply  to  the  power  and  authority  of  the  county  commis- 
sioners to  enter  a  municipality  for  the  same  purpose. 

Hence,  since  the  township  trustees  are  given  no  particular 
power  and  authority  under  the  highway  laws  of  the  state,  it  will 
be  necessary  for  us  to  note  what  the  law  has  been  as  construed 
by  the  courts  in  reference  to  this  matter. 

In  Wells  V.  McLaughlin,  17  Ohio  Rep.  99,  the  court  held  as  fol- 
lows: (Syll.) 

"The  power  conferred  upon  county  commissioners,  to  lay 
out  and  establish  county  roads,  authorizes  them  to  locate  a 
road  within  or  through  an  incorporated  town  or  city." 

This  principle  was  affirmed  in  Lewis  v.  Laylin,  46  O.  S.  663, 
672.  In  the  third  branch  of  the  syllabus  of  Lewis  v.  Laylin,  supra, 
we  find  the  following  principle  of  law  stated : 

"County  commissioners  have  authority  under  the  two-mile 
assessment  pike  law  to  improve  a  state,  county  or  township 
road,  although  the  improvement  embraces  that  part  of  the 

highway  which  lies  within  the  limits  of  a  municipal  corpora- 
tion." 

We  must  note,  however,  that  this  is  limited  to  the  improve- 
ment of  a  state,  county  or  township  road. 

In  City  of  Newark  v.  Jones,  16  O.  C.  C.  56S^  the  court  say  in 

the  syllabus: 

"County  commissioners  have  the  authority  and  duty  to 
construct  and  maintain  all  necessary  bridges  in  state  and 
county  roads  turn  pikes  and  plank  roads,  which  are  of  gen- 
eral and  public  utility,  running  into  and  through  any  such 
village  or  city,  but  they  have  no  authority  to  construct  bridges 
in  the  streets  as  such  of  such  villages  and  cities." 

To  the  same  point  we  migh  cite: 

City  of  Piqua  v.  Geist,  59  O.  S.  163. 
While  the  above  decisions  relate  to  the  power  and  authority 
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of  county  commissioners,  yet,  as  said  before,  I  am  of  the  opinion 
that  the  same  principles  of  law  would  also  apply  to  township  trus- 
tees. 

Therefore  in  view  of  all  the  above  the  answer  to  your  question 
is  fairly  clear  to  the  effect. 

(1)  That  "the  township  trustees  have  no  authority  whatever 
to  enter  into  a  municipality  and  construct  or  build  streets  which 
are  streets  as  such  merely — ^that  is  those  which  were  laid  out  by 
the  municipality  for  its  own  use  and  benefit ;  but  they  have  auth- 
ority to  enter  into  a  municipality  and  construct  or  build  the  pub- 
lic highways  thereof  which  are  not  only  streets  but  also  township 
roads. 

(2)  That  'the  township  trustees  have  authority,  by  agree- 
ment with  a  village,  to  contribute  to  the  maintenance  and  repair 
of  the  roads  of  the  village — ^that  is  township,  county  or  state  roads 
— ^but  they  have  no  authority  to  contribute  to  the  maintenance  and 
repair  of  streets  as  such,  viz.,  those  laid  out  by  the  municipality 
for  its  own  use  and  benefit. 
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Where  Bonds  Are  Issued  Bijr  Township  Trustees  Under  Authority 
of  Sections  3298-15d  and  3298-15e  General  Code,  to  Cover  the 
CcfBt  of  Road  Improvements,  the  Amount  of  Money  Necessary  to 
Pay  the  Interest  and  Create  a  Sinking:  Fund  to  Redeem  the  Bonds 
That  Mature  From  Year  to  Year  Must  Be  Submitted  With  the 
Annual  Budget  and  the  Levy  Made  For  This  Purpose  at  the  Time 
That  The  Levy  is  Made  For  All  Other  Purposes. — ^The  Township 
Trustees,  in  Issuing  Bonds  to  Provide  for  the  Cost  of  a  Proposed 
Road  Improvement,  May  Anticipate  the  Taxes  to  be  Levied  Year 
After  Year  Under  Authority  of  Section  3298-15d  G.  C.  and  Are 
Not  Compelled  Merely  to  Anticipate  the  Tax  Levy  of  the  Year 
in  Which  the  Bonds  are  Issued,  With  the  Ccmdition  That  All  the 
Bonds  Mature  Within  Ten  Years.  However,  the  Bonds  Issued 
at  Any  One  Time  Should  be  Issued  With  a  View  to  the  Money 
That  Can  be  Realized  From  Year  to  Year  From  a  Levy  of  Three 
Mills  on  the  Tax  Valuation  of  the  Township,  and  Also  With  a 
View  to  the  Amount  of  Bonds  Which,  up  to  Any  Particular  Time, 
Have  Been  Issued  and  Outstanding  Under  Section  3298-15e  Gen- 
eral Code. — ^Township  Trustees  Have  Authoritv  to  Sell  Bonds 
and  Thus  Bind  Future  Boards  to  Make  a  Levy  to  Take  Care  of 
the  Interest  and  to  Create  a  Sinking  Fund  for  the  Redemption  of 
the  Bonds  so  Issued.  The  Constitution  and  Section  5649-1  Gen- 
eral Code  Make  it  Obligatory  Upon  Future  Boards  to  Make  Such 
a  Levy.  If  They  Do  Not  They  Could  Be  Compelled  to  Do  So 
Through  a  Mandamus  Proceeding. — The  Township  Trustees 
While  They  Are  Permitted  to  Anticipate  the  Levying  of  a  Tax 
From  Year  to  Year,  During  the  Time  for  Which  Bonds  Are 
Issued,  Yet  They  Cannot  Anticipate  a  Levy  of  More  Than  Three 
Mills  Upon  a  Tax  Duplicate,  Such  as  it  is  at  the  Time  the  Bonds 
Are  Issued.  Hence  the  Township  Trustees  Cannot  Is^ue  Bonds 
Under  Section  3298-15e  General  Code,  to  an  Amount  Whidi, 
With  Former  Issues  Under  the  game  Section,  Would  Causd 
More  Bonds  to  Mature  in  Any  One  Year  Than  Could  be  Taken 
Care  of.  Together  With  Interest,  by  a  Levy  of  Three  Mills  Upon 
a  Tax  Vahmtion  Such  as  That  Which  Existed  at  the  Time  th€l 
Bonds  are  Issued. 


No.   716 — (Opinion  Dated   October   16,   1917.) 

Hon.  Otho  W.  Kennedy,  Prosecuting  Attorney,  Bucyrus,  Ohio. 

Dear  Sir:     I  have  your  communication  of  September  15,  1917, 
in  which  you  ask  me  to  place  a  construction  upon  sections  3298- 15d 
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and  3298-156  (107  O.  L.  79),  with  a  view  to  answering  the  follow- 
ing questions : 

"1.  Under  the  foregoing  statutes,  assume  that  the  tax 
duplicate  in  a  certain  township  is  one  million  dollars,  and  the 
board  of  trustees  of  that  township  is  desirous  of  improving 
certain  roads ;.  that  the  rate  of  taxation  was  such  in  the  town- 
ship that  the  board  of  trustees  could  make  a  levy  of  three 
mills. 

(a)  When  must  the  board  make  this  levy? 

(b)  Must  it  be  made  in  the  May  levy,  or  may  it  be  made 
at  any  other  time  during  the  year? 

(c)  If  it  can  be  made  at  any  other  time,  in  what  man- 
ner must  the  board  proceed? 

2.  Further,  assume  that  the  board  made  a  levy  of  three 
mills  at  the  proper  time  of  the  year,  and  then  proceeded  to 
issue  bonds  in  anticipation  of  the  collection  'of  the  levy.  (It 
is  at  once  apparent  that  this  three  mill  levy  on  a  million 
dollar  duplicate  would  return  three  thousand  dollars.) 

(a)  Can  the  board  issue  bonds  to  exceed  the  sum  of 
three  thousand  dollars? 

(b)  If  the  board  would  issue  bonds  for  even  three  thous- 
and dollars,  when  should  those  bonds  come  due? 

If  the  levy  is  made  and  put  on  the  duplicate,  it  is  the 
duty  of  the  treasurer  to  collect  this  money,  and  ordinarily 
the  money  would  have  found  its  way  into  the  township 
treasury,  the  August  settlement  of  the  following  year.  (This 
might  vary,  depending  when  it  was  placed  on  the  duplicate.) 

But  statute  3298-15e  says  that  these  bonds  must  mature 
within  ten  years.  This  seems  to  say  that  the  bonds  need 
not  be  paid  off  as  soon  as  the  money  is  available  for  that 
purpose,  but  such  bonds  may  mature  any  time  within  ten 
years. 

3.  Again,  assume  that  the  board  would  issue  bonds  in 
the  sum  of  ten  thousand  dollars  under  the  foregoing  condi- 
tion of  the  duplicate  and  tax  rate.  Ten  thousand  dollars 
could  easily  be  paid  off  within  ten  years. 

(a)  Can  the  board  issue  bonds  in  the  sum  of  ten  thous- 
and dollars,  as  a  matter  of  law? 

(b)  If  it  does  issue  bonds  in  the  sum  of  ten  thousand 
dollars,  how  and  when  can  it  make  a  levy  to  take  care  of  the 
interest  and  redeem  the  bonds  at  maturity? 

You  will  note  that  the  question  that  is  concerning  me  is 
this:  Section  3298-15d  says  that  the  trustees  may  'levy  an- 
nually.' Section  3298-15e  says  that  the  trustees  may  issue 
bonds  in  anticipation  of  the  collection  of  that  levy.  So  it 
must  follow  that  there  must  be  some  kind  of  a  levy  made  be- 
fore bonds  can  be  issued  in  anticipation  thereof.  Now,  if  a 
levy  must  be  made  each  year,  and  there  is  no  provision  of 
law  whereby  there  may  be  a  provision  made  in  the  resolution 
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providinsT  for  the  issue  of  the  bonds  for  this  annual  levy, 
what  is  the  object  and  purpose  of  the  provision  that  says 
that  these  bonds  may  extend  over  a  period  of  ten  years? 
Has  the  present  board  authority  to  pass  a  resolution  that 
will  be  binding  on  future  boards,  in  respect  to  this  levy?  If 
it  has  not  such  power  and  authority,  then  future  boards  might 
refuse  to  make  such  levy. 

In  other  words,  under  the  above  statutes,  for  what 
amount  may  bonds  be  issued  in  any  one  year?  Can  the 
amount  exceed  three  mills  on  the  duplicate  of  the  township, 
and  if  so,  may  it  be  in  such  amount  that  a  three  mill  levy 
each  year,  for  not  to  exceed  ten  years,  will  pay  the  interest 
and  principal?" 

The  particular  parts  of  sectipn  329a-15d  and  3298-15e  G.  C. 
(107  O.  L.  79),  upon  which  you  ask  mte  to  place  a  construction, 
are  as  follows: 

"Sec.  3298-15d.  *  *  For  the  purpose  of  providing  by 
taxation  a  fund  for  the  payment  of  the  township's  propor- 
tion of  the  compensation,  damages,  costs  and  expenses  of 
constructing,  reconstructing,  resurfacing  or  improving  roads 
*  *  the  board  of  trustees  of  any  township  is  hereby  author- 
ized to  levy  annually  a  tax  not  exceeding  three  mills  upon 
each  dollar  of  the  taxable  property  of  said  township  ♦  ♦." 

"Sec.  3298-15e.  The  township  trustees,  in  anticipation  of 
the  collection  of  such  taxes  and  assessments  or  any  part 
thereof,  may,  whenever  in  their  judgment  it  is  deemed  nec- 
essary, sell  the  bonds  of  said  township  in  any  amount  not 
greater  than  the  aggregate  sum  necessary  to  pay  the  esti- 
mated compensation,  damages,  costs  and  expenses  of  such 
improvement.  Such  bonds  shall  state  for  what  purpose  they 
are  issued  and  shall  bear  interest  at  a  rate  not  to  exceed  five 
per  cent  per  annum,  payable  semi-annually,  and  in  such 
amounts  and  to  mature  at  such  times  as  the  trustees  shall 
determine,  subject  to  the  provision,  however,  that  said  bonds 
shall  mature  in  not  more  than  ten  years.  *  *." 

The  particular  words  which  give  rise  to  the  questions  in  your 
mind  are  "annually**  as  found  in  section  3298-15d  G.  C,  and  "such 
taxes'*  found  in  section  3298-15e  G.  €.  In  order  to  reach  a  cor- 
rect understanding  of  the  answers  to  be  given  your  questions,  it 
may  be  well  for  us  to  consider  one  or  two  other  sections. 

Section  5649-3a  G.  C.  provides  that  on  or  before  the  first  Mon- 
day in  June,  each  year,  the  trustees  of  each  township  shall  submit, 
or  cause  to  be  submitted  to  the  county  auditor,  an  annual  budget 
setting  forth  in  itemized  form  an  estimate  stating  the  amount  of 
money  needed  for  their  wants  for  the  incoming  year  and  for  each 
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month  thereof.  That  is,  in  each  and  every  year  the  township  trus- 
tees must  levy  a  tax  to  take  care  of  the  amount  of  money  needed 
for  their  wants  for  the  incoming  year.  This  would  apply  to  the 
levy  provided  for  in  section  3298-15d  G.  C,  as  well  as  for  other 
purposes.  A  levy  is  made  each  year  and  this  levy  extends  no  fur- 
ther than  to  take  care  of  the  amount  of  money  needed  for  all  pur- 
poses during  the  incoming  year. 

Section  5649-1  G.  C.  provides  as  follows: 

"In  any  taxing  district,  the  taxing  authority  shall,  with- 
in the  limitations  now  prescribed  by  law,  levy  a  tax  sufficient 
to  provide  for  sinking  fund  and  interest  purposes  for  all 
bonds  issued  by  any  political  subdivision,  which  tax  shall  be 
placed  before  and  in  preference  to  all  other  items,  and  for 
the  full  amount  thereof." 

Under  the  provisions  of  this  section  it  is  obligatory  upon  the 
township  trustees  of  any  township  to  levy  a  tax  sufficient  to  pro- 
vide for  the  sinking  fund  and  interest  purposes  for  all  bonds  issued 
by  the  township  in  the  past.  That  is,  year  after  year  it  is  made 
obligatory  upon  the  township  trustees  to  levy  a  tax  that  will  be 
sufficient  to  create  a  sinking  fund  for  the  redemption  of  all  bonds 
as  they  become  due  year  after  year,  and  to  pay  the  interest  upon 
the  same,  and  this  tax  shall  be  placed  before  and  in  preference  to 
all  other  items  and  for  the  full  amount  thereof.  This  provision 
applies  to  the  bonds  issued  under  and  by  virtue  of  the  provisions 
of  section  3298-15e  G.  C.,  as  well  as  to  any  other  bonds  that  may 
be  issued.  In  connection  with  the  provisions  of  this  section  I  desire 
to  call  attention  to  section  11  of  Article  XII  of  the  Constitution, 
which  reads  as  follows: 

"No  bonded  indebtedness  of  the  state,  or  any  political 
subdivisions  thereof,  shall  be  incurred  or  renewed,  unless,  in 
the  legislation  under  which  such  indebtedness  is  incurred  or 
renewed,  provision  is  made  for  levying  and  collecting  annually 
by  taxation  an  amount  sufficient  to  pay  the  interest  on  said 
bonds,  and  to  provide  a  sinking  fund  for  their  final  redem- 
tion  at  maturity." 

Under  this  provision  no  bonded  indebtedness  can  be  incurred 
by  the  township  trustees,  unless  they  provide  at  the  same  time  for 
levying  and  collecting  annually  by  taxation  an  amount  sufficient 
to  pay  the  interest  on  said  bonds  and  to  provide  a  sinking  fund 
for  their  final  redemption. 

In  other  words,  there  are  constitutional  and  statutory  pro- 
visions that  the  township  trustees  must  levy  annually,  that  is  from 
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year  to  year,  a  sufficient  tax  to  pay  the  interest  on  all  bonds  out- 
standing, and  at  the  same  time  to  provide  a  sinking  fund  for  their 
redemption  whenever  they  may  fall  due.  With  this  in  mind, 
let  us  turn  to  the  provision  of  section  3298-15e,  supra,  which  is  as 
follows,  that  in  anticipation  of  the  collection  of  such  taxes,  the 
township  trustees  may  sell  the  bonds  of  the  township  in  a  sum 
not  greater  tlian  necessary  to  pay  the  estimated  cost  of  an  im- 
provement. This  does  not  mean  in  anticipation  of  taxes  already 
levied  by  the  township  trustees,  and  hence  is  not  limited  to  the 
amount  of  money  that  will  be  collected  during  any  one  year.  But 
looking  ahead  to  the  taxes  which  the  township  trustees  are  auth- 
orized to  levy  year  after  year,  the  township  trustees,  in  anticipa- 
tion of  these  levies  and  the  collection  thereof,  may  sell  the  bonds 
to  take  care  of  the  costs  of  an  improvement,  provided  the  bonds 
are  made  to  mature  in  not  to  exceed  ten  years.  This  provision 
does  not  contemplate  that  the  board  of  trustees  which  makes  pro- 
vision for  the  issuance  of  the  bonds  shall  levy  the  tax  necesary  to 
take  care  of  the  bonds,  nor  does  it  mean  that  said  board  shall  levy 
any  particular  rate  at  that  particular  time;  but,  as  said  before, 
it  contemplates  the  levy  that  will  be  made  by  the  trustees,  year 
after  year,  under  the  authority  of  section  3298-15d,  supra. 

It  might  assist  us,  in  understanding  the  provisions  of  these 
sections,  to  note  the  reasoning  of  the  court  in  Link  v.  Karb,  Mayor, 
89  O.  S.  326,  in  which  the  court  was  placing  a  construction  upon 
section  11  of  Article  XII  of  the  Constitution,  above  quoted.  To  be 
sure,  the  matter  under  consideration  by  the  court  was  different 
from  that  which  we  now  have  before  us,  but  the  reasoning  applies 
as  well  to  this  case  as  it  does  to  that  of  Link  v.  Karb,  supra.  On 
p.  338  of  the  opinion  in  link  v.  Karb,  supra,  the  court  reasons  as 
follows : 

"  *  *  we  have  reached  the  conclusion  that,  in  obedience 
to  this  amendment  to  the  constitution  the  taxing  officials  of 
any  political  subdivision  of  the  state  must  provide  in  the  res- 
olution or  ordinance  authorizing  such  issue,  or  in  a  resolu- 
tion or  ordinance  in  relation  to  the  same  subject  matter 
passed  prior  to  the  issuing  of  such  bonds,  for  levying  and  col- 
lecting annually  by  taxation  an  amount  sufficient  to  pay  the 
interest  thereon  and  provide  a  sinking  fund  for  their  final 
redemption  at  maturity.  This,  of  course,  does  not  require 
the  immediate  levying  of  a  tax  certain,  either  in  amount  or 
rate,  for  the  provision  of  this  amendment  is  that  this  tax 
shall  be  levied  annually  and  collected  annually,  but  it  does  not 
mean  that  at  the  time  the  issue  of  bonds  is  authorized,  the 
taxing  authorities  proposing  to  issue  such  bonds  shall  pro- 
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vide  that  a  levy  shall  be  made  each  year  thereafter  during 
the  term  of  the  bonds  in  an  amount  sufficient  to  pay  the  in- 
terest thereon  and  retire  the  bonds,  and  such  provision,  so 
made  at  the  time  the  bonds  are  authorized,  shall  be  binding 
and  obligatory  upon  these  taxing  officers  of  that  political  sub- 
division and  their  successors  in  office  until  the  purpose  of 
such  levy  shall  have  been  fully  accomplished  by  the  retire- 
ment of  the  bonds  so  issued.  Such  a  provision  fills  the  full 
purpose  of  this  amendment  to  the  constitution  and  is  not  sub- 
ject to  the  objection  that  it  is  impossible  at  the  time  of  issue 
to  determine  either  the  amount  that  must  be  raised  for  that 
purpose  or  the  rate  that  must  be  levied  to  raise  such  an 
amount.  That  amount  may  be  determined  from  year  to  year, 
and  levied  annually,  for  that  is  the  command  of  the  amend- 
ment itself;  but  having  declared  at  the  time  of  the  issue  of 
such  bonds  that  a  levy  shall  be  made  in  an  amount  sufficient, 
there  then  remains  for  the  taxing  officials  the  mere  matter 
of  calculation  as  to  the  amount.  The  levy  must  be  made  at 
all  events  in  pursuance  to  the  original  provisions  therefor, 
and  subsequent  taxing  authorities  must  make  such  annual 
levy,  regardless  of  what  exigencies  may  arise  in  the  future." 

In  view  of  all  the  above,  I  will  answer  your  questions  as  fol- 
lows: 

1.  Answering  your  first  question,  it  is  quite  evident  that  the 
amount  of  money  necessary  to  pay  the  interest  and  create  a  sink- 
ing fund  to  redeem  the  bonds  that  mature  from  year  to  year  must 
be  submitted  with  the  annual  budget  and  the  levy  made  for  this 
purpose  at  the  same  time  that  the  levy  is  made  for  all  other  pur- 
poses. 

2.  Answering  your  second  question,  "the  township  trustees, 
in  issuing  bonds  to  provide  for  the  cost  of  a  proposed  road  improve- 
ment, may  anticipate  the  taxes  to  be  levied  year  after  year  under 
authority  of  section  3298-15d  and  are  not  compelled  merely  to  an- 
ticipate the  tax  levy  of  the  year  in  which  the  bonds  are  issued,  with, 
the  condition  that  all  the  bonds  mature  within  ten  years.  How- 
ever, the  bonds  issued  at  any  one  time  should  be  issued  with  a  view 
to  the  money  that  can  be  realized  from  year  to  year  from  a  levy 
of  three  mills  on  the  tax  valuation  of  the  township,  and  also  with 
a  view  to  the  amount  of  bonds  which,  up  to  any  particular  time, 
have  been  issued  and  outstanding  under  section  3298-15e  G.  C.*' 

3.  Your  next  question  is  as  to  whether  the  present  board  of 
township  trustees  has  authority  to  pass  a  resolution  to  sell  bonds 
and  thus  bind  future  boards  to  make  a  levy  to  take  care  of  the 
interest  and  create  a  sinking  fund  for  the  redemption  of  the  bonds 
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SO  issued  by  the  present  board.  As  sai(]  before,  the  constitutional 
provisions  above  quoted  and  the  le^rislative  enactment  found  in 
section  6649-1  G.  C.  make  it  obligatory  upon  future  boards  to  make 
such  a  levy.  If  they  do  not,  they  could  be  compelled  to  do  so 
throufifh  a  mandamus  proceeding. 

In  answering  your  second  question  I  used  the  following  lan- 
guage: 

"However,  the  bonds  issued  at  any  one  time  should  be 
issued  with  a  view  to  the  money  that  can  be  realized  from 
year  to  year  from  a  levy  of  three  mills  on  the  tax  valuation 
of  the  township,  and  also  with  a  view  to  the  amount  of  bonds 
which,  up  to  any  particular  time,  have  been  issued  and  out- 
standing under  Section  3298-15e  G.  C.** 

While  you  do  not  particularly  ask  the  question  to  which  I  am 
going  to  give  a  little  attention,  yet  it  occurs  to  me  that  it  is  one 
which  is  so  directly  connected  with  the  questions  which  you  do 
ask  that  it  should  be  given  some  attention. 

Section  3298-15d  G.  C.  specifically  limits  the  rate  of  tax  which 
may  be  levied  for  the  purposes  set  out  in  said  section  to  three 
mills  on  all  the  taxable  property  of  the  township.  Then  section 
3298'15e  immediately  follows  and  provides  that  "the  township 
trustees,  in  anticipation  6f  the  collection  of  such  taxes  and  assess- 
ments *  *  *  may  *  *  *  sell  the  bonds  of  said  township  *  *  ♦/'  As 
said  before  in  reference  to  this  provision,  the  township  trustees 
may  anticipate  a  levy  of  taxes  and  a  collection  of  the  same  from 
year  to  year  during  the  time  for  which  the  bonds  are  issued  to 
mature,  but  not  to  exceed  ten  years.  The  question  now  is,  what 
tax  levy  can  the  township  trustees  anticipate.  Manifestly,  they 
cannot  anticipate  the  levy  and  collection  of  taxes  to  exceed  a  rate 
of  three  mills  upon  a  valuation  such  as  exists  at  the  time  of  the 
issuance  of  the  bonds.  If  the  tax  levy  is  limited  to  three  mills  the 
township  trustees  cannot  issue  bonds  for  the  purposes  set  out  in 
section  3298-1  G.  C.  to  mature  in  amounts  faster  than  can  be 
cared  for,  together  with  the  interest,  by  a  levy  of  three  mills.  At 
the  same  time  that  the  bonds  are  issued,  the  township  trustees 
must  provide  for  the  lew  of  ^  ^^x  to  take  care  of  the  interest  of 
the  bonds  from  time  to  time  and  also  to  create  a  sinking  fund  which 
will  be  sufficient  to  redeem  the  bonds  at  their  maturity,  but  they 
cannot  provide  for  a  sinking  fund  and  interest  that  will  exceed  an 
amount  which  can  be  realized  from  a  levy  of  three  mills  upon  the 
taxable  property  of  the  township,  and  this  for  the  reason  that 
they  are  specificallv  limited  by  law  ^o  thrp*^  mills. 
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In  reference  to  this  matter  I  desire  to  call  attention  to  a 
principle  of  law  laid  down  by  Dillon,  in  his  work  on  Municipal  Cor- 
porations, Vol.  1,  section  212: 

"By  the  constitutions  of  Texas  and  Liouisiana  and  Ala- 
bama the  amount  of  the  tax  which  may  be  levied  is  limited. 
In  these  constitutions  there  is  therefore  not  only  a  require- 
ment that  provision  shall  be  made  for  the  levying  of  a  tax 
for  the  payment  of  the  principal  and  interest  of  the  indebt- 
edness, but  the  amount  of  the  tax  which  may  be  levied  is 
also  limited.  The  direct  requirement  is  that  the  tax  shall 
be  'sufficient*  to  pay  the  debt,  and  this  requirement  carries 
with  it  a  correlative  prohibition  against  incurring  any  debt 
greater  than  such  amount  as  may  be  satisfied  and  paid  by 
the  levy  of  a  tax  within  the  limit  of  the  constitution.  In 
other  words,  the  constitution  requires  not  only  that  no  debt 
shall  ever  be  created  above  such  a  sum  as  the  levy  directed  will 
pay,  but  also  that  when  and  before  the  debt  is  created  it  shall 
be  ascertained  whether  the  maximum  amount  of  the  tax  per- 
mitted by  the  constitution  will  annually  pay  the  interest  and 
provide  for  the  principal  or  for  the  sinking  fund  required  by 
the  constitution.  The  debt  is  not  to  go  beyond  what  a  tax 
can  be  levied  to  pay.  If  at  the  time  when  the  debt  is  in- 
curred a  tax  is  levied  which  is  not  sufficient  in  amount  to 
pay  the  interest  and  to  create  the  prescribed  sinking  fund, 
the  debt  will  be  sustained  up  to  the  amount  which  is  justified 
by  the  tax  directed  to  be  levied  and  will  be  held  to  be  invalid 
as  to  excess." 

In  examining  the  cases  cited  by  Mr.  Dillon,  to  substantiate 
the  principles  of  law  thus  enunciated  by  him,  I  conclude  that  the 
principles  stated  by  him  are  borne  out  by  the  decisions  of  the 
courts,  but  I  desire  to  note  but  one  case  which  is  to  the  same  effect 
as  the  situation  above  made. 

In  The  Citizens  Bank  v.  The  City  of  Terrell  78  Tex.,  450,  we 
find,  among  other  principles  of  law  set  forth  in  the  syllabps,  the 
following : 

8.  "The  command  of  our  constitution  is  that  when  the 
debt  is  created  provision  shall  then  be  made  for  levying  and 
collecting  a  tax  to  discharge  it.  It  amounts  to  more  than  a 
direction  that  no  debt  shall  ever  be  created  above  such  a  sum 
as  the  directed  levy  will  pay.  The  constitution  will  not  be 
obeyed  unless  it  shall  be  ascertained  when  and  before  a  debt 
is  created  whether  one-fourth  of  one  per  cent  or  less  on  the 
taxable  valuation  will  annually  pay  the  interest  and  sinking 
fund." 

9.  "As  a  limit  upon  the  amount  of  debt  the  city  can  in- 
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*  cur  it  must  look  to  the  assessment  tax  rolls  taken  for  the 
city  and  under  its  authority." 

And  in  the  opinion  on  page  459  the  court  reasons  as  follows : 

'The  command  of  our  constitution  is  that  when  the  debt 
is  created  provision  shall  then  be  made  for  levying  and  col- 
lecting a  tax  to  discharge  it.  It  amounts  to  more  than  a 
direction  that  no  debt  shall  ever  be  created  above  such  a  sum 
as  the  directed  levy  will  pay. 

"The  constitution  will  not  be  obeyed  unless  it  shall  be 
ascertained  when  and  before  a  debt  is  created,  whether  one- 
fourth  of  one  per  cent  or  less  on  the  taxable  valuation  will 
annually  pay  the  interest  and  sinking  fund." 

Also  on  page  459,  in  commenting  upon  a  decision  rendered  by 
the  Supreme  Court  of  the  United  States,  in  which  it  was  interpret- 
ing the  Constitution  of  the  state  of  Nebraska,  the  court  used  the 
following  language: 

"In  this  case  the  constitution  of  the  state  of  Nebraska, 
under  which  the  question  arose,  limited  the  amount  of  the 
debt  that  could  be  created  to  'ten  per  cent  of  the  assessed 
valuation.' 

"Upon  this  point  the  opinion  holds  that  the  amount  of 
the  assessed  "^Uie  of  the  taxable  property  was  ascertainable 
only  by  a  reference  to  the  assessment  itself,  'a  public  record 
equally  accessible  to  all  intending  purchasers  of  bonds  as 
well  as  to  the  county  officers;'  and  that  the  county  officers 
'are  bound,  it  is  true,  to  learn  from  the  assessment  what  the 
limit  upon  their  authority  is,  as  a  necessary  preliminary  in 
the  exercise  of  their  functions  and  the  performance  of  their 
duty;  but  the  information  is  not  for  themselves  only.  All 
the  world  besides  must  have  it  from  the  same  source  and  for 
themselves.  The  fact,  as  it  is  recorded  in  the  assessment  it- 
self, is  intrinsic  and  proves  itself  by  inspection,  and  concludes 
all  determinations  that  contradict  it.' " 

From  all  the  above  and  from  what  would  seem  to  be  sound 
reasoning,  the  township  trustees,  while  they  are  permitted  to  an- 
ticipate the  levy  of  a  tax  from  year  to  year  during  the  time  for 
which  the  bonds  were  issued,  yet  they  cannot  anticipate  a  levy 
of  more  than  three  mills  upon  a  tax  duplicate  such  as  it  is  at  the 
time  the  bonds  are  issued.  Hence  the  township  trustees  cannot 
issue  bonds  under  section  3298-1 5c  to  an  amount  which  with  for- 
mer issues  under  the  same  section,  would  cause  more  bonds  to 
mature  in  any  one  year  than  could  be  taken  care  of,  together  with 
interest,  by  a  levy  of  three  mills  upon  a  tax  valuation  such  as  that 
which  exists  at  the  time  the  bonds  are  issued. 
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The  Cincinnati  Crushed  Stone  &  Gravel  Company  v.  The  Public 

Utilities  Commission  of  Ohio  et  al. 

Railroads — Switch  Coiuiection  Ordered  by  Utilities  Commission — 
On  Application  of  Shipper — Commission  not  Authorized  to  Re- 
quire Applicant — ^To  Reimburse  Another  Shipper,  When. 

Where  application  is  made  by  a  shipper  to  the  public  utilities  commission  for 
a  switch  connection  with  a  railroad  siding,  which  siding  is  on  the  right 
of  way  of,  is  owned  ,by  and  under  the  absolute  control  of  the  railroad 
company,  the  commission,  in  ordering  a  switch  connection  with  such 
siding  and  in  fixing  the  terms  and  conditions  upon  which  such  con- 
nection shall  be  made,  has  no  authority  to  require  such  applicant  to 
reimburse  another  shipper  on  account  of  expenses  voluntarily  incurred 
by  the  latter  incident  to  a  change  of  location  of  the  siding  and  to  re- 
arrangement of  the  tracks  of  the  railway  company. 


(No.   15369— Decided   May   15,   1917.) 

Error  to  the  Public  Utilities  Commission. 

The  Queen  City  Crushed  Stone  &  Sand  Company,  one  of  the 
defendants  in  error,  is  a  corporation  engaged  in  the  business  of 
crushing  stone  and  dealing  in  gravel  and  sand,  and  for  that  pur- 
pose acquired  and  o.wns  a  tract  of  land  in  Clermont  county,  Ohio, 
along  the  line  of  the  railroad  of  The  Pittsburgh,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company,  one  of  the  defendants  in  error 
herein.  The  line  of  railroad  in  that  locality  runs  in  a  northerly  and 
southerly  direction.  On  June  3,  1916,  the  Queen  City  Company  ap- 
plied to  the  Public  Utilities  Commission  of  Ohio  for  a  switch  con- 
nection with  the  siding  located  immediately  west  of  the  westbound 
main  track  of  the  railroad.  The  Railway  Company  filed  an  answer 
to  this  application  in  which  it  represented  that  the  track  or  sid- 
ing with  which  a  switch  connection  was  requested  had  been  located 
in  its  present  position  at  the  cost  and  expense  of  The  Cincinnati 
Crushed  Stone  &  Gravel  Company,  the  plaintiff  in  error  herein, 
which  company  denied  the  right  of  the  Railway  Company  to  permit 
the  connection  to  be  made  as  prayed  for  in  the  complaint,  and  had 
notified  the  Railway  Company  that  it  was  prepared  to  take  all  nec- 
essary legal  steps  to  defend  its  rights  and  vested  interests  in  said 
track  or  siding.    The  Railway  Company  asked  that  the  Cincinnati 
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Company  be  made  a  party  defendant,  and  averred  that  a  complete 
determination  of  the  matters  and  things  involved  in  the  controversy 
could  not  be  had  without  the  presence  of  the  Cincinnati  Company 
as  a  party  therein.  That  company  was  made  a  party  defendant, 
its  appearance  was  entered,  and  it  was  represented  by  counsel  at 
the  hearing  before  the  Commission. 

Immediately  north  of  the  property  of  the  Queen  City  Com- 
pany is  a  tract  of  land  owned  by  the  Cincinnati  Company,  on  which 
is  located  and  is  in  operation  its  plant  for  crushing  stone  and  wash- 
ing gravel.  The  latter  company  owns  also  a  tract  of  land  lying  im- 
mediately south  of  the  property  owned  by  the  Queen  City  Com- 
pany. The  tract  of  land  now  owned  by  the  Queen  City  Company 
was  formerly  owned  by  one,  Mary  A.  Walton  and  her  children. 
Prior  to  January  1,  1915,  the  Cincinnati  Company  had  a  switch  or 
spur  track  from  its  plant  extending  southeasterly  through  the  Wal- 
ton tract  to  its  own  tract  of  land  on  the  south,  where  there  were 
a  number  of  short  tracks  or  switches,  used  by  the  railroad  for  yard 
purposes,  from  which  there  was  a  single  connection  with  the  main 
westbound  track  of  the  railroad.  The  right  of  the  Cincinnati  Com- 
pany to  use  the  Walton  tract  terminated  in  1915  and  that  Com- 
jMiny  was  required  to  vacate  those  premises  and  to  remove  it^ 
switch  tracks  therefrom.  That  company  then  being  without 
switching  facilities  made  application  to  the  Railway  Company  for 
a  switch  connection  with  its  plant.  At  that  time  the  westbound 
main  track  of  the  railroad,  running  in  a  southerly  direction,  was 
immediately  east  of  the  properties  of  the  Cincinnati  -Company  and 
the  Walton  tract.  Between  the  westbound  and  the  eastbound  main 
tracks  was  a  siding  more  than  one-half  mile  in  length  and  connect- 
ing the  westbound  with  the  eastbound  main  track.  For  some  rea- 
son, what  is  known  as  a  trailing-point  switch  connection  could  not 
be  made  with  the  westbound  main  track.  A  facing-point  switch 
connection  could  have  been  made,  but  such  connection  is  "a  very 
undesirable  feature  from  the  standpoint  of  railroading."  The  Rail- 
way Company  also  objected  to  a  switch  track  crossing  its  west- 
bound main  track  to  the  siding  between  the  two  main  tracks.  In 
March,  1915,  under  an  agreement  entered  into  by  the  Cincinnati 
Company  and  the  Railway  Company,  the  siding  which  had  been 
constructed  between  the  main  tracks  was  taken  out  from  its  then 
location  by  the  latter  company  and  placed  on  its  right  of  way  along 
the  west  side  of  the  westbound  main  track  and  next  to  the  prop- 
erties of  the  Cincinnati  Company  and  the  Walton  track.    A  switch 
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or  spur-track  connection  was  then  made  with  the  plant  of  the  Cin- 
cinnati Company  direct  with  this  siding.  This  siding  is  approxi- 
mately 2,700  feet  in  length  and  connected  with  the  westbound  main 
track  at  a  point  near  the  north  line  of  the  north  tract  of  the  Cin- 
cinnati Company,  and  runs  in  a  southerly  direction,  connecting  with 
the  westbound  main  track  at  a  point  opposite  the  other  tract  of  the 
Cincinnati  Company,  lying  south  of  the  Walton  tract.  In  making: 
this  change  in  the  location  of  the  siding  it  was  necessary  to  recon- 
struct the  yard  on  the  south  tract,  to  move  the  westbound  main 
track  a  short  distance  to  the  east,  to  construct  a  crossover  beween 
the  two  main  tracks,  and  to  lay  and  to  use  about  300  feet  of  en- 
tirely new  rail  and  track.  The  total  cost  of  this  work,  amounting: 
to  $5,500,  was  paid  for  by  the  Cincinnati  Company. 

In  1916  the  Walton  tract  was  purchased  by  the  Queen  City 
Company,  and  in  March  of  that  year,  when  it  was  ready  to  develop 
the  property  and  construct  its  plant,  it  made  a  request  of  the  Rail- 
way Company  for  a  switch  connection.  On  May  18,  1916,  the  Cin- 
cinnati Company  addressed  a  letter  to  the  Railway  Company,  a 
copy  of  which  waa  sent  to  the  Queen  City  Company.  In  that  let- 
ter the  Cincinnati  Company  denied  the  right  of  any  person  to  use 
the  siding,  or  the  right  of  the  Railway  Company  to  grant  any  such 
use  or  permit  a  connection  therewith.  It  insisted  that  it  owned  ex- 
clusively the  siding,  under  its  arrangement  with  the  Railway  Com- 
pany ;  that  it  had  built  and  paid  for  it,  and  that  it  had  acquired  an 
indefeasible  right  for  railroad  purposes  in  the  siding  and  so  much 
of  the  right,  of  way  as  it  is  built  upon.  It  insisted  further  that 
even  if  the  Railway  Company  were  disposed  to  grant  to  the  Queen 
City  Company  a  connection  with  this  siding,  the  Railway  Company 
would  have  no  power  to  do  so  without  refunding  to  it,  the  Cincin- 
nati Company,  the  amount  of  money  it  had  expended  directly  and 
incidentally  in  the  construction  of  this  siding  and  its  dependent 
spur  tracks,  approximating  $19,000.  The  Cincinnati  Company  fur- 
ther insisted  that  if  the  Railway  Company  should  be  unwilling  to 
make  this  ref under,  it  would  ''have  no  right,  and  it  would  be  un- 
lawful, and  inequitable,  and  a  case  of  rebating  and  discriminating 
between  shippers  if  it  permitted  such  connection  without  requir- 
ing The  Queen  City  Stone  and  Gravel  Company  to  pay  full  one-half 
share  of  the  money  so  expended."  It  seems  that  upon  the  hearing 
of  this  matter  before  the  Commission  the  contentions  of  the  Cin- 
cinnati Company  as  expressed  in  its  letter  were  abandoned,  and 
the  only  claim  made  was  that  before  a  connection  be  ordered  there 
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should  be  paid  to  it  one-half  of  the  $5,500  expended  by  it  in  placing 
the  siding  at  its  present  location. 

The  matter  was  heard  by  the  Commission  upon  the  pleadings 
and  the  evidence  and  the  arguments  of  counsd.  It  made  an  order 
that  the  Railway  Company  locate  and  construct  a  switch  from  the 
premises  of  the  Queen  City  Company  to  its  line  of  railway  and 
connect  the  switch  therewith  so  as  to  permit  the  passage  of  cars 
with  facility,  the  Queen  City  Company  to  deposit  with  the  Rail- 
way Company,  upon  su6h  terms  and  conditions  as  govern  similar 
applications,  a  sum  sufficient  to  pay  the  cost  of  installing  and  coil- 
necting  the  switch.  The  Commission  refused  to  order  the  Queen 
City  Company  to  pay  the  Cincinnati  Company  one-half  of  the 
$5,500  or  any  part  thereof.  Applications  for  a  rehearing  were  filed 
by  the  Cincinnati  Company  and  by  the  Railway  Company,  which 
were  denied.  Plaintiff  in  error  has  filed  a  petition  in  error  in  which 
it  asks  that  the  order  of  the  Commission  be  reversed,  vacated  and 
set  aside,  or  modified  according  to  the  equities  as  they  may  appear 
to  this  court. 

Messrs.  Jelke,  Clark  &  Forchheimer,  for  plaintiff  in  error. 

Mr.  Orville  K.  Jones  and  Mr.  Joseph  W.  O'Hara,  for  defendant 
in  error,  The  Queen  City  Crushed  Stone  &  Sand  Company,  and 
Messrs.  Henderson  &  Burr,  for  defendant  in  error,  The  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 

Newman,  J.  Before  the  Queen  City  Company  filed  its  appli- 
cation with  the  Public  Utilities  Commission  it  made  a  request  of 
the  Railway  Company  for  a  switch  connection.  Plaintiff  in  error 
thereupon  addressed  a  letter  to  the  Railway  Company,  a  copy  of 
which  was  furnished  the  Queen  City  Company,  in  which  it  con- 
tended that  it  owned  exclusively  the  siding  in  question,  had  ac- 
quired an  indefeasible  right  in  it  for  railroad  purposes,  and  that 
the  Railway  Company  had  no  right  or  power  to  make  any  connec- 
tion with  this  siding.  No  such  claim,  however,  was  made  before 
the  Commission,  nor  is  it  made  here,  the  sole  contention  of  plain- 
tiff in  error  being  that  the  Queen  City  Company,  as  a  condition 
precedent  to  having  a  switch  connection  with  the  siding,  should  be 
ordered  to  pay  it,  plaintiff  in  error,  one-half  of  fifty-five  hundred 
dollars,  the  amount  expended  by  it  on  account  of  the  change  of 
location  and  the  work  done  in  connection  therewith.  The  Railway 
Company  recognizes  the  right  of  the  Queen  City  Company  to  a 
switch  connection  with  its  siding,  but  is  of  the  opinion  that  plain- 
tiff in  error  should  be  reimbursed  on  account  of  the  money  ex- 
pended by  it. 
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Counsel  for  plaintiff  in  error  insist  that  the  physical  layout 
of  the  tracks  as  they  existed  prior  to  1915  is  immaterial  and  that 
the  entire  matter  should  be  considered  as  a  ''clean  slate"  as  of  Jan- 
uary 1,  1915,  with  no  switch  tracks  or  connection  with  any  of  the 
properties  abutting:  upon  the  railroad.  They  lay  great  stress  upon 
the  statement  of  the  superintendent  of  the  railroad,  made  before 
the  Commission,  which  in  substance  is  that  if  the  main-track  lay- 
out were  the  same  as  it  was  prior  to  January  1,  1915 — ^that  is,  a 
middle  siding  between  the  two  tracks  with  no  sidetracks  leading 
to  either  the  plaintiff  in  error  or  the  Queen  City  Company — and 
the  latter  company  were  to  make  application  for  a  switch, ,  the 
Railway  Company  would  require  of  it  a  layout  very  similar  to 
that  which  was  made  and  paid  for  by  plaintiff  in  error.  In  other 
words,  the  expenditure  made  by  plaintiff  in  error  would  have  been 
made  instead  by  the  Queen  City  Company. 

It  is  to  be  presumed  that  had  the  Queen  City  Company  or 
any  other  company  made  a  request  for  a  switch  connection,  the 
Railway  Company  would  have  made  the  same  requirement  that 
it  made  of  plaintiff  in  error.  But  it  does  not  follow  that  the  Queen 
City  Company  would  have  complied  with  such  a  requirement.  It 
would  have  had  the  right  to  and  might  have  made  application  to 
the  Public  Utilities  Cimmission,  and  there  may  have  been  found 
a  more  simple  and  less  expensive  method  of  providing  switching 
facilities  for  the  applicant. 

But  be  that  as  it  may,  in  our  view,  the  Commission  was  not 
concerned  with  conditions  existing  prior  to  the  filing  of  the  appli- 
cation by  the  Quee^  City  Company.  That  company  was  asking  for 
a  switch  connection  with  a  siding  established  on  the  right  of  way 
of  the  Railway  Company.  It  was  owned  by  the  Railway  Company. 
It  was  under  its  control  absolutely.  It  appears  that  it  was  used 
for  a  passing  siding,  and,  according  to  the  testimony  of  the  super- 
intendent of  the  railroad,  where  a  siding  is  used  as  such  it  cannot 
be  used  for  any  other  purpose  without  the  permission  of  the  rail- 
road company  through  its  train  dispatcher.  Plaintiff  in  error  had 
no  interest  in  or  right  to  the  siding  other  than  the  right  to  use 
It  in  connection  with  its  switch  or  spur  track  in  the  handling  of 
its  business,  permis^on  having  been  first  obtained  from  the  Rail- 
way Company.  It  is  true  that  the  cost  of  the  change  of  the  loca- 
tion of  the  siding  and  the  rearranging  of  the  yard  was  paid  for 
by  plaintiff  in  error,  but  that  was  done  voluntarily  under  a  private 
agreement  entered  into  by  that  company.    The  terms  of  that  agree- 
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ment  had  been  fully  performed  and  it  was  a  past  transaction.  We 
do  not  see  how  it  could  be  the  subject  of  inquiry  on  the  part  of 
the  Commission.  When  application  was  made  by  the  Queen  City 
Company  the  siding  was  the  property  of  the  Railway  Company,  and 
a  part  of  its  system.  It  was  wholly  immaterial  whether  the  cost 
incident  to  the  change  of  the  location  of  the  siding  was  paid  for 
by  the  Railway  Company  or  by  plaintiff  in  error.  When  the  cost 
incident  to  the  change  of  the  location  was  paid  by  plaintiff  in  error, 
it  did  not  reserve  or  pretend  to  reserve  to  itself  any  control  or 
interest  therein  other  than  the  mere  right  to  use  it  for  the  pur- 
pose we  have  mentioned.  We  do  not  see,  therfore,  upon  what 
theory  it  could  expect  to  dictate  the  terms  upon  which  another 
shipper  should  enjoy  the  use  of  property  owned  by  and  absolutely 
under  the  control  of  the  Railway  Company.  In  dealing  with  the 
Railway  Company,  plaintiff  in  error  did  so  with  full  knowledge  that 
other  shippers  might  demand  a  switch  connection.  It  might  have 
protected  itself  so  that  is  could  have  been  in  a  position  to  compel 
a  future  applicant  to  bear  a  portion  of  the  expense  incurred  by  it. 
It  failed  to  do  this  and  there  is  certainly  no  authority  on  the  part 
of  the  Commission  to  require  the  applicant,  the  Queen  City  Com- 
pany, to  do  so. 

In  a  proceeding  such  as  the  one  before  us,  our  jurisdiction  is 
fixed  by/  law.  Unless  it  appears,  from  a  consideration  of  the  rec^ 
ord,  that  the  final  order  made  by  the  Public  Utilities  Commission 
is  unlawful  and  unreasonable,  the ,  order  cannot  be  disturbed.  We 
are  constrained  to  hold  that  the  Commission  was  correct  in  the 
order  made  by  it. 

Order  afiirmed. 

Nichols,  C.  J.,  Wanamaker,  Jones,  Matthias,  Johnson  and 
Donahue,  JJ.,  concur. 
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MOTION   DOCKET 

$►552 — Henry  Newkirk  vs.  City  of 
Cleveland.  Motion  by  plaintiff  to  sua. 
pend  execution  of  sentence  in  cause 
No.  15713  on  the  general  docket. 
Overruled. 

9€81 — The  Gates  Elevator  Company 
vs.  Erie  Railroad  Company.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Cuyahoga  County  to  cer- 
tify its  record.     Overruled. 

9586 — George  A.  Hoffman  vs.  The 
State  of  Ohio.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  County  to  certify  its  record. 
Sustained. 

9593^— Hilda  Packard  vs.  Charles 
Thie,  Jr.,  Adrar.,  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  County  to  certify  its  rec- 
ord.   Overruled. 

0594 — C.  F.  Taplin,  Assignee,  vs.  C. 
P.  West.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga County  to  certify  its  record. 
Overruled. 

9595 — Henrj*  Newkirk  vs.  City  of 
Cleveland.  Motion  for  an  order  di- 
recting the  Court  of  Appeals-  of  Cuya- 
Iboga  County  to  certify  its  record. 
Overruled. 

9696 — Tillie  NMemes  vs.  Henrj- 
Niemes  et  al.  Motion  by  defendiant 
for  20  days'  extension  of  time  to  file 
brief  in  cause  No.  15583  on  the  gen- 
eral docket.    Allowed. 

9597 — ^BYank  Akar  vs.  Casualty 
Company  of  America.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  County  to  certify  its  rec- 
ord.   Overruled. 


9598^The  Ohio  Drilling  Company 
vs.  The  <PennflylvaniA  Company  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeale  of  Stark  County  to 
certify  its  record.    Overruled. 

9599 — The  Home  Savings  &  <Loan 
Company  vs.  State  of  Ohio  ex  rel. 
Edward  C.  Turner,  Attorney  iGteneral. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Columbiana 
County  to  certify  its  record.  Over- 
ruled. 

960O — William  H.  Hopple  vs.  The 
U.  S.  Standard  Mfg.  Co.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Seneca  County  to  certify  its 
record.     Overruled. 

9601 — Charles  F.  Haus  vs.  Maxwell 
V.  Emmermam  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  County  to  certify  its  rec- 
ord.   Overruled". 

96(^S — ^The  Newcomerstown  Produce 
Company  vs.  York  Manufacturing 
Company.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Tus- 
carawas County  to  certify  its  record. 
Overruled. 

9617 — Emma  S.  Townsend  et  al.  vs. 
A.  H.  Bemis  et  al.  Motion  for  an  or- 
der  directing  the  Court  of  Appeals  of 
Cuyahoga  County  to  certify  its  record. 
Overruled. 

9619 — John  S,  Jones  vs.  The  Tur- 
ney  &  Jones  Co.  Motion  by  defend- 
ant to  dismiss  petition  in  error  in 
cause  No.  15750  on  the  general  docket. 
Overruled. 

9620— T.  V.  Crabill  vs.  Village  of 
Osbom.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Greene 
County  to  cetify  its  record.  Overruled. 
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NEW  CORPORATIONS. 

The  Ohio  €hee&e  &  Produce  Co., 
Cleyeland,  ^5,000.  Isaac  Fineberg, 
Peter  Diamond,  Joseph  Morgenstem, 
A.  M.  Greening,  H.  A.  Kangesser.* 

The  Duro  Brick  Manufacturing  Co., 
Aitron,  $200,000.  Odo  A.  Alspaugh, 
Nelson  J.  Long,  Fred  W.  Jones,  Carl 
H.  Whitman,  Tunis  W.  Kimber. 

The  Pietzuch  Wonder  Arch  Guide 
Heel  Co.,  Cincinnati,  $10,000.  Joseph 
Pietzuch,  F.  M.  Neekamp,  Howard  N. 
Ragland,  Anthony  Koars,  Charles  E. 
Blair. 

The  Highland  Coal  Co.,  Nelsopyille. 
$10,000.  Joe  B.  Davis,  Frank  Power, 
Harry  Power,  E^ra  I.  Davis,  Clarence 
Power. 

The  Youngs  to  wn-N  ash  Co..  Youngs- 
town,  $10,000,  automobiles.  T.  W. 
Rowland,  Ira  S.  P.  Fahmey,  U  S. 
Leppla,  Joseph  I.  Eagleson,  Glenn  D. 
Whisler. 

The  Fostoria  Ijimber  Co.,  Fostoria, 
$50,000.  John  6.  White,  Raymond  B. 
White,  Edward  D.  Bredbeck,  Elbert 
H.  Burch,  Oscar  T.  -Shutt. 

The  Electric  Motors  Company, 
Cleveland,  $25,000.  George  R,  Brown, 
W.  K.  Stanley,  Samuel  Horwitz,  M. 
A.  Friedman,  Fred  J.  Young. 

The  Staffstead  Coal  Co.,  New  Phil- 
adelphia, $5000.  John  C.  Kyte,  Lorin 
Beans,  P.  S.  Olmstead,  Homer  I.  N. 
Stafford,  W.  H.  Haskins. 

The  Akron  Theatre  Co.,  Akron, 
$70,000.  A.  G.  Wagner,  Z.  H.  Rager, 
S.  S.  Mortley,  Jr.,  E.  J.  Carney,  T. 
C.  Frost. 

The  Ohio  Mlllwrighting  Co.,  Cleve- 
land, $2500.  W.  H.  Sanders,  James 
A.  Buckley,  F.  A.  Verllnden.  Robert 
Mayor,  Wm.  S.  Snyder. 

The  Akron  Mortgage  Co.,  Akron, 
$10,000.  Walter  H.  Cahill,  A.  F. 
O'Neil,  F.  J.  Kraft,  A.  R.  Ritzman, 
John  A.  Brittain. 

The  Rex  Bread  Co.,  Toledo,  $10,- 
000.  Arthur  N.  Bystrom,  Robert  Hull, 
James  H.  O'Connell,  Henry  J.  Schoor, 
Richard  F.  Schneider. 

The  Rex  Investment  Co.,  Cleve- 
land, $50,000.  William  E.  Patterson. 
O.  Lf.  Lampus,  R.  E.  Dorman,  E.  I. 
Cames,  M.  E.  Evans. 

The     Carle-McCoy     Co.,  Ashtabula, 


•  $20,000,  cigars.  C.  L.  Carle,  J.  B. 
McCoy,  Pearl  A.  McCoy,  Jay  M.  Ams- 
den,  John  M.  Parks. 

The  Arris  Theater  Co.,  Mansfield, 
$10,000.  Fred  Hilton,  James  J.  Shel- 
ley, A.  J.  Roth,  John  H.  Harmon,  Har- 
ry   K.   Koch,  Peter  C.   Miller. 

The  Standard  Specialties  Manufac- 
turing Co.,  Cleveland,  $25,000.  Isaac 
B.  Wulken,  'Harry  Guttentag,  Max  L. 
Haas,  George  Bury,  Fred  E.  Pfeifler. 

The  Grant  Coal  Co.,  Cleveland, 
$100,000.  Alton  H.  Bemis,  W.  E.  Malm, 
P.  W.  Seagrave,  John  A.  Bommhardt, 
A.  A.  Bemis. 

The  Sickafoose  Construction  Co., 
Canton,  $10,000.  J.  Edwin  Sickafoose, 
Geoi'ige  H.  Casper,  Anna  Sickafoose, 
Marie  A.  Potter,  Clarence  A.  Potter. 

The  Allotment  Building  Co.,  Cleve- 
land,  $50,000,  real  estate.  F.  S. 
Whltcomb,  J.  C.  Petti  t.  Ellis  R. 
Diehm,  Paul  J.  Blckel,  C.  C.  Owens. 

The  Finnish  Elanto  Co-Operatiye 
Co.,  Warren;  $10,000.  Andrew  Field, 
A.  H.  BJom,  J.  H.  Anderson,  John 
Karhu,  Jake  Isaacson. 

The  Dayton  Aluminum  &  Manufac- 
turing Co.,  Dajrton;  $10,000.  Leo  A. 
Stotter,  Fred  Eldridge,  Fred  Hasel, 
Carl  Wilcke,  I.  L.  Jacobson. 

The  Kibler  Lime  Co.,  Circleville; 
$30,000.  G.  A.  Schleger,  J.  R.  Noecker* 
E.  W.  Lutz,  Franklin  Kibler,  IBarl  L. 
Kibler. 

The  United  Service  Flag  Co.,  Cleve- 
land; $1000.  R.  L.  Quelsser,  James  L. 
Vaughan,  John  L.  Long,  Jessie  F. 
Queisser,  A.  Kaechele. 

The  National  Electric  Pure  Water 
Co.,  Cleveland;  $10,000.  W.  W.  My- 
ers, V.  J.  Sanborn,  M.  M.  Prentice, 
L.  E.  Stevenson,  F.  C.  Russell. 

The  McLean  Wrecking  Co.,  Cleve- 
land; $10,000.  Donald  F.  McLean,  Ar- 
thur McBride,  James  M.  Ragen,  John 
J.  Martin,  M.  A  Zimmerman. 

The  Delphos  Bending  Co.,  Delphos; 
$150,000.  H.  S.  McLeod^  Ida  N.  Mc- 
Leod,  B.  L.  McLeod,  C.  W.  Obermeyer» 
Mary  J.  Justus. 

The  Cincinnati  Art  Theater  Co.,  Cin- 
cinnati,    $10,000.     Alfred     M.     Allen, 
Samuel  E.  Allen,  Ruth  C.  Allen,  Bd- 
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win  H.  Bergmeler,  Murray  Season- 
good. 

The  NauYoo  Park  Realty  Co.,  Ports- 
mouth; $10,000.  C.  A.  Crabtree*  Jacob 
Pfau,  J.  E.  Jordan,  C.  F.  Jaoobs,  Lezie 
Crabtree. 

The  Union  Fireproof  Warehouse 
Oo.,  Akron,  -ISO.OOO.  W.  Lee  Cotter, 
H.  S.  Knox,  H.  Holtman,  C.  H.  Work- 
man,  E.  H.   Cotter. 

The  People's  Meat  and  ProTlslon 
Co.,  Cincinfiati,  $10,000.  John  A.  Mur. 
phy,  Ernst  Schulz,  L.  F.  Ratterman, 
Viola  Sohulz,  Elsie  Murphy. 

The  Bethlehem  Trucking  Co.,  Cleve- 
land, $10,000.  E.  a.  Freshwater,  Jr., 
E.  S.  Martin,  C.  H.  Newman,  W.  A. 
Fay.  iGay  C.  Gould. 

The  John  F.  Bollman  A  Son  Co.. 
Cineinnati,  $10,000,  stone.  John  F. 
Bollman,  Frank  Broeman,  C.  J.  Broe- 
man,  Clarence  R.  Bollman,  F.  C. 
Broeman. 

The  ToungBtown  L«.  &  M.  Auto  Sup- 
ply Co.,  ToungBtown,  $25,000.  Emil  P. 
Ldnberger,  Fred  'Linberger,  Helen  Lln- 
berger,  Ernest  A.  Moritz,  Marguerite 
Moritz. 

The  Kay  Bee  Realty  and  Invest- 
ment Co.,  Cleveland,  $10,000.  Milton 
S.  Koblitz,  I.  George  Kohn,  Wm.  B. 
Cohen,  J.  W.  Kohn,  M.  S.  Kohn. 

Increases 

The  Quick  Withdrawal  Building  As- 
sociation Co.,  Cincinnati,  from  $1,000.- 
000  to  $1,500,000. 

The  United  Bookbinding  Co.,  Cleve- 
land,  from  $50,000  to  $300,000. 

The  Western  &  Southern  Life  In- 
surance Co.,  Cincinnati,  $500,000  to 
$750,000. 


The  Banner  Machine  Co.,  Columbl- 
ana,  $20,000  to  $100,000. 

The  Dewey  Brothers  Co.,  Blanches, 
ter,  $125,000  to  $300,000. 

'Hie  Home  Savings  and  Loan  Co., 
Toungstown,  $8,000,000  to  $15,000,000. 

The  Harvard  Lumber  Co.,  Cleve- 
land, $50,000  to  $75,000. 

The  F.  L.  Preston  Co.,  Athens,  $20,- 
000  to  $30,000. 

The  Rapid  Electrotype  Co.,  Cincln- 
nati,  $150,000  to  $300,000. 

The  Wilson  Rubber  Co.,  Canton. 
$40,000  to  $75,000. 

The  J.  €.  Gallery  Engineering  Co., 
Columbus,  $125,000  to  $350,000. 

The  Cleveland  Realization  Co., 
Cleveland,  $250,000  to  $350,000. 

The  Baked  StufTs  Co.,  Cleveland, 
$10,000   to   $100,000. 

The  Sip  and  a  Bite  Co.,  Cleveland. 
$10,000  to  $100,000. 

The  H.  L.  Hurst  Manufacturing  Co., 
Canton;   $100,000  to  $160,000. 

The  American  Milling  Machine  Co., 
Cincinnati;   $12,000  to  $22,000. 

The  Marion  Telephone  Co.,  St  Rosa; 
$7000  to  $14,000. 

The  Ohio  Road  Machinery  Co.,  Ober^ 
lin;  $40,000  to  $90,000. 

The  United  States  Malleable  Iron 
Co..  Toledo,  $250,000  to  $350,000. 

The  Youngstown  Steel  Car  Co., 
Toungstown,   $100,000  to   $250,000. 

The  Central  Machine  &  Tool  Co.. 
Toledo,  $50,000  to  $100,000. 

Reductions 

The  Star  Distillery  Co.,  Olndnnatt; 
$100,000  to  $1000. 

The  General  Construction  &  Realty 
Co..  Cleveland;  $26,000  to  $1000. 
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No.  985— In  the  Matter  of  the  Joint  Petition  of  The  Piqua  Home 
Telephone  Company  of  Piqua,  Ohio,  and  David  R  Forgan,  Ed- 
gar S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of  Central  Union 
Telephone  Company,  for  Such  Consent  and  Approval  of  the  Com- 
mission as  may  be  Necessary  to  Permit  them  to  Purchase  and 
Sell  Certain  Telephone  Property — Prayer  Granted. 


(Dated  October  26,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  application  of  David  R.  For- 
gan,  Edgar  S.  Bloom  and  Frank  F,  Fowle,  as  the  duly  appointed, 
qualified  and  acting  Receivers  of  Central  Union  Telephone  Company, 
and  The  Piqua  Home  Telephone  Company,  asking  the  consent  to 
and  approval  by  this  Commission  of  the  sale  and  conveyance,  by 
said  The  Piqua  Home  Telephone  Company,  of  all  the  telephone  ex- 
changes and  toll  line  property  (excluding  real  estate)  of  said  last 
named  company  at  Piqua,  Fletcher  and  Lena,  Ohio,  and  in  the 
vicinity  thereof,  to  the  said  receivers  of  Central  Union  Telephone 
Company,  and  of  the  purchase  and  acquisition  thereof  by  the  said 
receivers  of  said  Central  Union  Telephone  Company,  and  upon  the 
supplemental  petition  filed  herein  by  the  said  receivers  of  Central 
Union  Telephone  Company  in  which  it  is  set  forth  that,  in  the 
event  that  this  Commission  shall  consent  to  and  approve  the  pur- 
chase and  acquisition  of  said  property,  they  propose  to  extend  the 
estimated  sum  of  $140,000.00  in  unifying  the  plants  and  providing 
additions,  extensions  and  improvements,  which  will  result  in  adding 
to  the  same  net  additions  of  the  approximate  value  of  $90,310.00, 
and  praying  that  the  Commission  take  such  additions  into  consid- 
eration in  fixing  the  rates  to  be  charged  by  the  said  receivers  of^ 
Central  Union  Telephone  Company  after  said  unification  and  im- 
provements have  been  completed ; 

And  the  Commission  having  heretofore  ascertained  the  valua- 
tion of  the  several  kinds  and  classes  of  property  of  the  applicants 
used  and  useful  for  the  convenience  of  the  public  in  furnishing  of 
telephonic  service  in  and  about  the  city  of  Piqua,  and  the  villages 
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of  Fletcher  and  Lena,  Ohio,  and  of  said  property  as  a  whole,  upon 
which  the  rates,  tolls,  charges  and  rentals  are  to  be  based,  and 
notice  of  such  valuation  having  been  duly  given  to  said  applicants 
and  the  mayor  of  the  city  of  Piqua,  Ohio,  by  registered  letter,  as 
provided  by  law,  and  it  appearing  that  the  consolidation  of  appli- 
cants' proportion  in  said  territory  will  promote  the  public  conveni- 
ence and  that  the  public  will  thereby  be  furnished  adequate  service 
for  a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  the 
Commission  is  satisfied  that  its  consent  and  authority  for  such 
sale  and  purchase  of^  property  should  be  granted. 

The  Commission  further  finds  and  determines  the  following 
rates,  tolls,  charges  and  rentals  for  furnishing  telephonic  service 
within  the  territory  served  by  means  of  said  property,  to  be  just 
and  reasonable,  to  wit: 

(a)  Pending  the  unification  of  the  two  properties  and  the 
provision  of  additions  and  improvements,  as  set  forth  in  the  sup- 
plemental petition  filed  herein,  the  rates,  charges,  rentals  and  tolls 
now  maintained  and  imposed  by  the  said  applicants. 

(b)  Upon  the  completion  of  the  unification  of  said  properties 
and  the  provision  of  certain  additions,  extensions  and  improve- 
ments, as  fully  set  forth  in  the  supplemental  petition  of  the  said 
receivers  of  Central  Union  Telephone  Company  and  the  exhibit 
appended  thereto,  which  hereby  are  made  parts  of  this  order  by 
reference : 

Piqua,  Ohio. 

Section  One. 

The  classification  and  rates  provided  in  this  section  apply 
to  any  point  within  the  corporation  limits  of  the  city  of  Piqua, 
Ohio. 

Business — Individual  Line,  Primary  Station..$42.00  per  year 
BusinesF — Two-Party     Line,     Each     Primary 

Station 33.00  per  year 

Residence — Individual  Line,  Primary  Station..  24.00  per  year 
Residence — Two-Party    Line,    Each    Primary 

Station  ...,• ^ 18.00  per  year 

Private  Branch  Exchange  Trunks,  Each 42.00  per  year 

Private  Branch  Exchange  StMions,  Each 12.00  per  year 

Section  Two. 

Any  service  provided  in  Section  one  hereof  will  be  fur- 
nished to  any  applicant  at  any  point  outside  the  corporation 
limits  of  the  City  of  Piqua  and  within  150  feet  of  any  exist- 
ing rural  circuit  connected  with  the  Piqua  exchange  of  this 
company  at  the  rate  provided  for  such  service,  plus  the  rate 
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provided  in  this  section  for  the  distance  beyond  such  corpor- 
ation limits,  measured  air  Une. 
Individual  Line,  Primary  Station,  Each  Quarter  Mile  or 

Fraction  Thereof $6.00 

Two-Party  Line,  Each  Primary  Station,  Each  Quarter 

Mile  or  Fraction  Thereof 3.75 

Private  Branch  Exchange  Trunks,  Each,  Each  Quarter 

Mile  or  Fraction  Thereof 6.00 

Section  Three. 

The  classifications  and  rates  provided  in  this  section  ap- 
ply at  any  point  outside  the  corporation  limits  of  the  City  of 
Piqua  and  within  150  feet  of  any  existing  rural  circuit  con- 
nected  with  the  Piqua  exchange  of  this  company. 

Yearly  Rate. 

Business — ^Twenty-Party  Line,  Each  Primary  Sta $27.00 

Residence — ^Twenty-Party  Line,  Each  Primary  Sta 18.00 

A  discount  of  twenty-five  cents  (25c)  a  month  is  allowed 
for  each  of  the  rates  provided  in  this  section,  if  bill  or  bills 
for  exchange  service  are  paid  at  the  office  of  the  Telephone 
Company  on  or  before  the  fifteenth  day  of  the  month  in  which 
payment  is  due. 

Section  Four. 

Extension  telephones  (within  same  premises)  will  be  fur- 
nished to  any  applicant  having  service  under  Section  One  or 
Section  Three  hereof. 

Business — Each  Station .^12.00  Yearly  Rate 

Residence — Each  Station  6.00  Yearly  Rate 

Section  Five. 
Free  service  to  subscribers  between  the  Piqua,  Lena  and 
Fletcher  exchanges  of  this  company. 

Section  Six.  Yearly  Rate. 

Business — Extra  Listing,  Each  $6.00 

Residence — Extra  Listing,  Each  3.00 

Businesg — Extension  Bell,  Each 3.00 

Residence — Extension  Bell,  Each 3.00 

Lena,  Ohio. 
Section  One. 
The  classification  and  rates  provided  in  this  section  apply 
at  any  point  within  a  radius  of  one-half  mile  from  the  Lena 
Exchange  of  this  company.  Yearly  Rate 

Business — Individual  Line,  Primary  Station  $24.00 

Residence — Individual  Line,  Primary  Station  18.00 

Private  Branch  Exchange  Trunks,  Each 24.00 

Private  Branch  Exchange  Station,  Each 12.00 

Section  Two. 
Any  service  provided  in  Section  One  hereof  will  be  fur- 
nished to  any  applicant  at  any  point  outside  the  territorial 
limits  described  in  Section  One  hereof  and  within  150  feet  of 
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any  existing  rural  circuit  connected  with  the  Leiia  exchange 
of  this  company  at  the  rate  provided  for  such  service,  plus  the 
•     rate  provided  in  this  section  for  the  distance  beyond  the  terri- 
torial limits  described  in  Section  One  hereof,  measured  air  line. 

Yearly  Rate 
Individual  Line,  Primary  Station,  Each  Quarter  Mile  or 

Fraction  Thereof  $6.00 

Private  Branch  Exchange  Trunks,  Each,  Each  Quarter 
Mile  or  Fraction  Thereof 6.00 

Section  Three. 

The  classification  and  rate  provided  in  this  section  apply 
at  any  point  outside  the  territorial  limits  described  in  Section 
One  hereof  and  within  150  feet  of  any  existing  rural  circuit 
connected  with  the  Lena  exchange  of  this  company. 

Yearly  Rate 
Twenty-Party  Line,  Each  Primary  Station $18.00 

A  discount  of  twent3rfive  cents  (25c)  a  month  is  allowed 
from  the  rate  provided  in  this  section,  if  bill  or  bills  for  ex- 
change service  are  paid  at  the  office  of  the  Telephone  Com- 
pany on  or  before  the  fifteenth  day  of  the  month  in  which  pay- 
ment is  due. 

Section  Four. 

Extension  telephones  (within  same  premises)  will  be  fur- 
nished to  any  applicant  having  service  under  Section  One  or 
Section  Three  hereof.  Yearly  Rate 

Business — ^Each  Station $12.00 

Residence — Each  Station 6.00 

Section  Five. 
Free   service  to  subscribers   between   Lena,    Piqua   and 
Fletcher  exchanges  of  this  company. 

Section  Six.  Yearly  Rate 

Business — Extra  Listings,  Each $6.00 

Residence — ^Extra  Listings,  Each 3.00 

Business — Extension  Bells,  Each  3.00 

Residence — Extension  Bells,  Each 3.00 

Fletcher,  Ohio. 

Section  One. 
The  classifications  and  rates  provided  in  this  section  ap- 
ply at  any  point  within  the  corporation  limits  of  the  village 
of  Fletcher,  Ohio.  Yearly  Rate 

Business — Individual  Line,  Primary  Station $24.00 

Residence — Individual  Line,  Primary  Station 18.00 

Private  Branch  Exchange  Trunks,  Each 24.00 

Private  Branch  Exchange  Stations,  Each  12.00 

Section  Two. 
Any  service  provided  in  Section  One  hereof  will  be  fur- 
nished to  any  applicant  at  any  point  outside  the  corporation 
limits  of  the  village  of  Fletcher  and  within  160  feet  of  any  ex- 
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isting  rural  circuit  connected  with  the  Fletcher  exchange  of 
this  company  at  the  rate  provided  for  such  service,  plus  the 
rate  provided  in  this  section  for  the  distance  beyond  such  cor- 
poration limits,  measured  air  line.  '  Yearly  Rate 
Individual  Line,  Primary  Station,  Each  Quarter  Mile  or 

Fraction  Thereof $6.00 

Private  Branch  Exchange,  Trunks,  Each,  Each  Quarter 

Mile  or  Fraction  Thereof 6.00 

Section  Three. 

The  classification  and  rate  provided  in  this  section  apply 
at  any  point  outside  the  corporation  limits  of  the  village  of 
Fletcher  and  within  150  feet  of  any  existing  rural  circuit  con- 
nected with  the  Fletcher  exchange  of  this  company. 

Yearly  Rate 
Twenty-Party  Line,  Each  Primary  Station $18.00 

A  discount  of  twentyfive  cents  (25c)  a  month  is  allowed 
from  the  rate  provided  in  this  section,  if  bill  or  bills  for  ex- 
change service  are  paid  at  the  office  of  the  Telephone  Com- 
pany on  or  before  the  fifteenth  day  of  the  month  in  which  pay- 
ment is  due. 

Section  Four. 

Extension  telephones  (within  same  premises)  will  be  fur- 
nished to  any  applicant  having  service  under  Section  One  or 
Section  Three  hereof.  Yearly  Rate 

Business — ^Each  Station $12.00 

Residence — Each  Station 6.00 

Section  Five. 
Free  service  to  subscribers  between  the  Fletcher,  Lena 
and  Piqua  exchanges  of  this  company. 

Section  Six.  Yearly  Rate 

Business — ^Extra  Listing,  Each $6.00 

Residence — Extra  Listing,  Each 3.00 

Business — Extension  Bells,  Each 3.00 

Residence — Extension  Bells,  Each  3.00 

together  with  all  other  rates  and  rules  and  regulations  affecting 
rates,  appearing  in  the  general  schedule  of  the  Central  Union  Tel- 
ephone Company  and  its  receivers,  not  inconsistent  with  the  fore- 
going rates,  rules  and  regulations.    It  is  therefore. 

Ordered,  That  said  The  Piqua  Home  Telephone  Company  be, 
and  it  hereby  is  authorized  to  sell  and  convey  to  the  said  David 
R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  receivers  of 
Central  Union  Telephone  Company,  all  of  its  telephone  exchanges 
and  toll  line  property  (excluding  real  estate)  in  and  about  Piqua, 
Fletcher  and  Lena,  Ohio;  and  the  said  David  E.  Forgan,  Edgar 
S.  Bloom  and  Frank  F.  Fowle,  as  receivers  of  Central  Union  Tele- 
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phone  Company,  hereby  are  authorized  to  purchase  and  acquire 
the  same.    It  is  further  ^ 

Ordered,  T)iat  upon  the  acquisition  of  said  property  and  be- 
fore the  unification  and  improvement  thereof,  the  said  receivers 
of  Central  Union  Telephone  Company  may  impose,  charge  and 
collect  for  telephonic  service  with  the  territory  now  served  by 
means  of  said  property,  rates  not  in  excess  of  the  rates  first  herein- 
before found  and  determined  by  the  Commission  to  be  just  and 
reasonable,  and  upon  the  unification  of  said  properties  and  the 
provision  of  the  said  additions,  extensions  and  improvements  speci- 
fied and  enumerated  in  the  exhibit  appended  to  the  supplemental 
application  herein,  rates  not  in  excess  of  the  rates  next  herein 
found  by  the  Commission  to  be  just  and  reasonable.    It  is  further 

Ordered,  That  said  applicants  forthwith  file  with  this  Commis- 
sion schedules  providing  for  their  respective  withdrawal  from  and 
inauguration  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  diminution  of  the 
service  now  enjoyed  by  the  public  within  the  territory  now  served 
by  means  of  said  property,  nor  as  a  finding  that  the  service  of  said 
companies  is  adequate,  efiicient  or  sufiicient. 


ADMINISTRATIVE  ORDER  No.  32. 


The  Commission  having  under  consideration  the  existing  short- 
age of  cars  for  the  transportation  of  all  kinds  of  freight  in  car- 
load lots,  and  the  urgent  necessity  of  the  completion,  before  the 
winter  months,  of  numerous  public  highways  now  under  construc- 
tion in  Ohio,  the  better  to  facilitate  the  marketing  of  crops  and 
for  the  convenience  of  the  traveling  public,  it  is 

Ordered,  That,  effective  this  date,  and  continuing  until  and  in- 
cluding December  10,  1917,  all  railroads  doing  an  intrastate  freight 
business  in  Ohio,  in  furnishing  cars  for  the  transportation  of 
freight  between  points  in  Oliip,  in  so  far  as  possible,  and  in  so  far 
as  such  action  does  not  interfere  with  any  governmental  regula- 
tion or  order,  give  special  attention  to  shipments  of  material  for 
roadmaking  purposes. 
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No.  1282— In  the  Matter  of  the  Application  of  The  Elyria  Tele- 
phone Company  for  Authority  to  Issue  $209000.00  Common  Stock 
and  $150,000.00  Preferred  Stock.    Prayer  Granted. 


(Dated  October  22,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Elyria  Tele- 
phone Company,  a  corporation  organized  under  the  laws  of  Ohio, 
asking  consent  and  authority  to  issue  its  common  capital  stock  of 
the  i>ar  value  of  twenty  thousand  dollars  and  its  seven  per  cent  pre- 
ferred capital  stock  of  the  par  value  of  one  hundred  and  fifty  thou- 
sand dollars,  the  proceeds  to  be  used  (a)  to  reimburse  the  treas- 
ury for  the  sum  of  twenty  thousand  dollars  (not  secured  by  the 
issue  of  stock,  bonds,  notes  or  other  eyidences  of  indebtedness) 
expended  therefrom,  within  the  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein,  for  additions,  extensions  and 
improvements  to  its  plant  and  facilities  and  (b)  to  provide  other 
additions,  extensions  and  improvements  to  applicant's  plant  and 
facilities,  the  estimated  cost  of  which  is  some  one  hundred  and  fifty 
thousand  dollars,  or  to  pay,  at  their  maturity,  applicant's  short 
term  notes  which  have  been  given  to  procure  funds  with  which  to 
pay  a  portion  pf  the  cost  of  such  additions  which  became  due  and 
had  to  be  paid ;  and  it  appearing  to  the  Commission  that  the  issue 
of  said  capital  stocks  is  reasonably  required  and  that  the  moneys 
to  be  procured  thereby  are  necessary  for  the  construction,  comple- 
tion, extension  and  improvement  of  applicant's  facilities,  and  to  re- 
imburse its  treasury  for  moneys,  not  procured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness  actually  expended 
therefrom,  within  the  five  years  next  preceding  the  date  of  the  fil- 
ing of  the  application  herein,  for  such  purposes,  the  Commission  is 
satisfied  that  its  consent  and  authority  therefor  should  be  granted. 
It  is  therefore 

Ordered,  That  said  The  Elyria  Telephone  Company  be,  and  it 
hereby  is  authorized  to  issue  its  common  capital  stock  of  the  par 
value  of  twenty  thousand  dollars  ($20,000.00)  and  its  seven  per  cent 
preferred  capital  stock  *of  the  par  value  of  one  hundred  and  fifty 
thousand  dollars  ($150,0000.00),  and  to  sell  the  same  for  the  high- 
est price  obtainable  but  for  not  less  than  the  par  value  thereof.  It 
is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capital 
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atocks  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to  wit: 

(a)  The  reimbursement  of  applicant's  treasury  for 
moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  expended  therefrom,  within 
the  five  years  next  preceding  the  date  of  the  filing  of  the  ap- 
plication herein,  for  additions,  extensions  and  improvements 
to  its  facilities,  as  more  fully  set  out  and  described  in  a  de- 
tailed statement  appended  to  the  application  herein  (marked 
Exhibit  A) ,  which  hereby  is  made  a  part  of  this  order  by  ref- 
erence   $20,000.00 

(b)  The  payment  of  the  cost  of,  or  the  discharge,  at 
maturity,  of  certain  short-term  obligations  made  and  issued 
by  the  applicant  to  secure  funds  with  which  to  pay  a  portion 
of  the  cost  which  became  due  and  had  to  be  discharged,  cer- 
tain additions,  extensions  and  improvements  to  applicant's  fa- 
cilities, including  the  erection  of  two  buildings,  the  purchase 
and  installation  of  a  new  automatic  exchange  equipment,  and 
new  automatic  telephones,  and  the  purchase  of  material  and 
construction  of  additions  to  underground  and  overhead  dis- 
tributing systems,  as  more  fully  described  in  the  application 
herein  which,  in  so  far  as  it  enumerates  and  describes  said  ad- 
ditions, extensions  and  improvements,  hereby  is  made  a  part 
of  this  order  by  reference $150,000.00 

It  is  further 

Ordered,  That  applicant  make  verified  report  to,  this  Commis- 
sion, semi-annually,  within  fifteen  days  after  the  close  of  each  semi- 
annual calendar  period,  of  the  issue  and  disposition  of  said  capital 
stocks  and,  in  reasonable  detail,  the  expenditures  of  the  proceeds 
thereof  pursuant  to  the  terms  and  conditions  of  this  order. 


No.  1175— In  the  Matter  of  the  Joint  Application  of  The  Ohio  Utfli- 
ties  Company,  and  The  Hillsboro  Light  and  Fuel  Company,  for 
Permission  for  the  Last  Named  Company  to  Sell  All  of  its  Prc^- 
erty,  Franchises  and  Assets  of  Every  Kind  and  Character  to  The 
Ohio  Utilities  Company,  and  for  The  Ohio  Utilities  Company  to 
Purchase  Same.    Prayer  Granted. 


(Dated  October  23,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  joint  application,  as  amended,  of  The 
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Hillsboro  Light  and  Fuel  Company  and  The  Ohio  Utilities  (Company, 
corporations  organized  under  the  laws  of  the  state  of  Ohio,  asking 
the  consent  to  and  approval,  by  the  Commission,  of  the  sale  and 
conveyance  by  said  The  Hillsboro  Light  and  Fuel  Company  of  all  its 
property,  franchises  and  assets  of  every  kind  and  character,  to  said 
The  Ohio  Utilities  Company,  and  the  purchase  and  acquisition 
thereof  by  said  last  named  company ;  and  it  appearing  that  the  ser- 
vice furnished  the  public  will  be  improved  thereby  and  that  the 
public  will  thereby  be  furnished  adequate  service  for  a  reasonable 
and  just  rate  or  charge  therefor,  the  Commission  is  satisfied  that 
its  consent  and  authority  for  such  purchase  and  sale  of  property 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Hillsboro  Light  and  Fuel  Company  be, 
and  it  hereby  is  authorized  to  sell  and  convey  to  The  Ohio  Utilities 
Company,  all  of  its  property,  franchises  and  assets  of  every  kind 
and  character,  as  the  same  are  more  fully  described  and  enumerated 
in  the  various  exhibits  offered  and  intr6duced  in  evidence  in  this 
proceeding  which  exhibits  hereby  are  made  parts  of  this  order  by 
reference;  and  said  The  Ohio  Utilities  Company  hereby  is  author- 
ized to  purchase  and  acquire  the  same.     It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  consent 
to  or  approval  by  this  Commission  of  any  increase  in  rates  or  dimi- 
nution of  service  within  the  territory  now  served  by  means  of  said 
property.     It  is  further 

Ordered,  That  said  companies  forthwith  file  with  this  Commis- 
sion schedules  providing  for  their  respective  withdrawal  from  an 
inauguration  of  service  within  the  territory  now  served  by  means 
of  said  property,  and  that  the  authority  herein  granted  may  be 
exercised  on  and  after  the  date  of  such  filing  of  said  schedules. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated ;  nor  shall  anything  herein  be  construed  as 
an  approval  by  the  Commission  of  the  rates  now  charged  for  ser- 
vice by  said  companies,  nor  as  a  finding  by  the  Commission  that 
said  rates  are  reasonable  and  not  excessive  and  not  discriminatory, 
or  that  the  service  of  said  companies  is  adequate,  efiicient  or  suffi- 
cient. 
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No.  117&— In  the  Matter  of  the  AppUcation  of  The  Ohio  UtUities 
Company  for  Approval  of  the  Issues  of  Stocks  and  Bonds. 
Prayer  Granted. 


(Dated  October  23,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  as  amended,  of  The 
Ohio  Utilities  Company,  a  corporation  organized  under  the  laws 
of  Ohio,  asking  consent  and  authority  to  issue  its  first  mortgage 
bonds  of  the  principal  sum  of  one  hundred  and  twenty-five  thou- 
sand dollars,  its  seven  per  cent  preferred  capital  stock  of  the  par 
value  of  forty-four  thousand  dollars,  and  its  common  capital  stock 
of  the  par  value  of  twenty-two  thousand  two  hundred  dollars,  all 
of  said  stocks  and  one  hundred  and  twenty  thousand  dollars,  par 
value,  of  said  bonds  to  be  transferred  and  delivered  in  full  anjl  final 
payment  of  the  consideration  for  all  of  the  property,  franchises 
and  assets  of  The  Hillsboro  Light  and  Fuel  Company,  the  purchase 
and  acquisition  of  which  by  applicant  has  been  duly  consented  to 
and  authorized  by  this  Commission,  and  the  proceeds  arising  from 
the  sale  of  five  thousand  dollars,  principal  sum,  of  said  bonds  to  be 
used  as  a  working  capital  for  the  Hillsboro  division  of  applicant's 
property;  and  it  appearing  that  the  issue  of  all  of  said  securities, 
and  the  money  to  be  derived  from  the  sale  of  a  portion  thereof,  are 
reasonably  required  and  necessary  for  the  acquisition  of  property, 
to  be  used  and  useful,  for  the  prosecution  of  applicant's 
corporate  purposes,  and  the  construction,  completion,  ex- 
tension and  improvement  of  applicant's  facilities,  the  Commission 
is  satisfied  that  its  consent  and  authority  therefor  should  be 
granted.    It  is,  therefore,     • 

Ordered,  That  said  The  Ohio  Utilities  Company  be,  and  it 
hereby  is  authorized  to  issue  its  first  mortgage,  six  per  cent  bonds 
of  the  principal  sum  of  one  hundred  and  twenty-five  thousand  dol- 
lars ($125,000.00),  its  seven  per  cent  preferred  capital  stock  of  the 
par  value  of  forty-four  thousand  dollars  ($44,000.00),  and  its  com- 
mon capital  stock  of  the  par  value  of  twenty-two  thousand,  two 
hundred  dollars  ($22,200.00),  and  that  five  thousand  dollars 
($5000.00),  principal  sum,  of  said  bonds  be  sold  for  the  highest 
price  obtainable,  but  for  not  less  than  ninety  (90)  percentum  of 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  the  excess  of  appli- 
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cant's  bonds  above  its  total  outstanding  capital  stock,  and  the  ex* 
penditure  of  the  proceeds  of  said  excess  pursuant  to  the  terms  and 
conditions  hereinafter  set  forth,  be  and  they  hereby  are  specifically 
consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  said  bonds,  and  the  proceeds  arising  from  the 
sale  of  a  portion  thereof,  with  said  preferred  and  common  capital 
stocks,  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to  wit : 

(a)  $120,000.00,  principal  sum,  of  said  bonds  and  all  of  said 
preferred  and  common  capital  stocks  to  be  transferred  and  deliv- 
ered in  full  and  final  payment  of  the  consideration  for  the  prop- 
erty to  be  purchased  and  acquired  by  the  applicant  under  authority 
of  the  order  this  day  made  and  entered  in  the  proceeding  entitled, 
''In  the  matter  of  the  joint  application  of  The  Ohio  Utilities  Com- 
pany, and  The  Hillsboro  Light  and  Fuel  Company,  for  permission 
for  the  last  named  company  to  sell  all  of  its  property,  franchises 
and  assets  of  every  kind  and  character  of  The  Ohio  Utilities  Com- 
pany, and  for  The  Ohio  Utilities  Company  to  purchase  same,"  No. 
1175,  which  order  hereby  is  made  a  part  of  this  order  by  refer- 
ence. 

(b)  The  proceeds  arising  from  the  sale  of  $5000.00,  principal 
sum,  of  said  bonds,  to  be  used  as  a  working  capital  for  the  Hills- 
boro division  of  applicant's  property.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Com- 
mission, within  thirty  days  after  the  issue  of  the  same,  of  the  issue 
and  disposition  of  said  bonds,  preferred  and  common  capital  stocks 
pursuant  to  the  terms  and  conditions  of  this  order.    It  is  further 

Ol*dered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property  for  the  payment 
of  the  consideration  for  which  a  portion  of  said  bonds  and  all  of 
said  preferred  and  common  capital  stocks  herein  are  authorized 
to  be  issued,  as  an  acquiescence  in  the  values  placed  upon  said 
property  by  said  companies,  nor  as  an  approval  of  the  considera- 
tion stipulated;  nor  shall  ansrthing  herein  be  construed  as  an  ap- 
proval by  the  Commission  of  the  rates  now  charged  for  service  by 
said  companies,  nor  as  a  finding  by  the  Commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  companies  is  adequate,  efiicient  or  sufiicient. 
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No.  433— The  Ohio  Shippers  Association,  Coiiiplainaiit»  versus  The 
Alunm  and  Barberton  Belt  Railroad  Company  et  aL,  Defendant. 
Former  Order  Adhered  to. 


(Dated  October  25,  1917.) 

This  matter  came  on  to  be  heard  upon  the  application  of  The 
New  York  Central  Railroad  Company  praying  that  the  code  of  de- 
murrage rules  made  and  established  by  the  order  entered  herein, 
by  The  Public  Service  Commission  of  Ohio,  now,  The  Public  Utili- 
ties Commission  of  Ohio,  on  the  thirty-first  day  of  January,  1913, 
and  as  amended  by  supplemental  orders  entered  on  March  21,  1914, 
February  16,  1915,  March  28,  1916,  January  6,  1917j  and  May  4, 
1917,  be  continued  in  full  force  and  effect  until  May  1,  1918,  and 
answers  and  the  evidence,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  it  is 

Ordered,  That  the  code  of  demurrage  rules,  made  and  estab- 
lished by  the  order  entered  herein  on  January  31,  1913,  and  as 
amended  by  supplemental  orders  made  and  entered  March  21, 
1914/  February  16,  1915,  March  28,  1916,  January  6,  1917,  and 
May  4,  1917,  be  and  it  hereby  is  continued  in  full  force  and  effect 
until  the  first  day  of  May,  1918.    It  is  further 

Ordered,  That  this  order  shall  be  effective  from  and  after  the 
first  day  of  November,  1917,  and  authority  is  granted  carriers  to 
file  tariffs  providing  therefor  effective  upon  less  than  statutory 
notice. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.  26. 

Revised  Class  Tariffs. 


(Dated  October  19,  1917.) 

It  Appearing,  That  by  an  order  dated  October  5,  1917,  the 
Commission  entered  upon  an  investigation  concerning  the  pro- 
priety of  the  changes  and  the  lawfulness  of  the  rates,  charges, 
regulations  and  practices  stated  in  the  schedules  enumerated  and 
described  in  said  order  and  ordered  that  the  operation  of  9aid 
schedules  be  suspended  until  October  20,  1917. 

It  further  appearing,  That  a  full  investigation  of  the  mat- 
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ters  and  things  complained  of  has  been  had;  and  that  the  Com- 
mission, on  the  date  hereof,  finds  that  an  emergency  exists  grow- 
ing out  of  the  war  situation,  causing  unprecedented  demands  upon 
the  carriers,  requiring  more  equipment  and  terminal  facilities, 
resulting  in  increased  wages,  increase  in  the  cost  of  fuel,  material 
and  supplies,  and  greatly  enhancing  the  cost  of  operation,  and 
that  the  said  proposed  schedules  should  be  permitted  to  go  into 
effect  for  the  period  of  one  year  from  the  effective  date  thereof; 
provided  that  at  the  expiration  of  the  said  period  of  one  year  any 
person,  firm  or  corporation,  or  the  Commission  upon  its  own  in- 
itiative, may  challenge  the  reasonableness  of  such  rates,  or  the 
justness  of  the  continuation  or  modification  of  the  same,  upon  the 
record  already  made  in  this  proceeding,  together  with  any  new 
or  additional  evidence  which  may  be  offered.  And  that  upon  such 
hearing  the  Commission  reserves  the  right  to  require  the  carriers 
to  assume  the  burden  of  proof.    It  is,  therefore, 

Ordered,  That  the  carriers  respondent  herein  be,  and  they 
hereby  are  notified  and  required  to  caticel,  on  or  before  October 
20,  1917,  the  schedules  specified  in  said  order  of  suspension,  and 
designated  as  E.  Morris,  Agent,  Ohio  Nos.  601  and  602,  and 

It  is  Further  Ordered,  That  the  carriers  respondent  herein 
be,  and  they  hereby  are,  notified  and  required  to  suspend,  until 
November  20,  1917,  the  schedules  specified  in  said  order  of  sus- 
pension, and  designated  as  The  Kanawha  and  Michigan  Railway 
Company's  Ohio  No.  200  and  The  Lakeside  and  Marblehead  Rail- 
road Company's  Ohio  No.  236,  on  which  date  said  tariffs  may  be 
made  to  become  effective,  and  to  expire  on  November  20,  1918, 
and 

It  is  Further  Ordered,  That  said  carriers  parties  to  said 
tariffs  Ohio  Nos.  601  and  602  published  by  E.  Morris  may  file 
on  not  less  than  twenty  days  notice  to  the  Commission  and  to  the 
public,  to  become  effective  on  Ohio  state  traffic  on  November  20, 
1917,  and  to  expire  November  20,  1918,  tariffs  publishing  the 
same  scales  of  class  rates  allowed  by  the  Interstate  Commerce 
Commission  on  interstate  traffic,  and  which  rates  are  at  present 
effective  on  such  traffic,  and 

It  is  Further  Ordered,  That  on  or  before  the  expiration  of 
the  said  period  of  one  year,  during  which  said  schedule  may  re- 
main in  effect,  any  person,  firm  or  corporation,  or  the  Commis- 
sion upon  its  own  initiative,  may  challenge  the  reasonableness  of 
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such  rates,  or  the  justness  of  the  continuance  or  modification  of 
the  same,  upon  the  record  already  made  in  the  proceeding,  to- 
gether with  any  new  or  additional  evidence  which  may  be  offered, 
and,  upon  such  hearing,  the  Commission  reserves  the  right  to 
require  the  carriers  to  assume  the  burden  of  proof. 

It  is  Further  Ordered,  That  a  copy  hereof  be  served  forth- 
with upon  the  carriers  respondent  herein,  parties  to  said  sche- 
dules, and  that  a  copy  hereof  be  filed  with  said  schedules  in  the 
ofiice  of  the  Commission. 


CALENDAR 

November  8>— 

10:00  A.  M.     U.  S.  Malleable  Iron  Co.  vs.  Bay  Terminal  et  al. 

1:J0  P.  M.    Joint  Applioatlon  of  Logan  Natural  Gaa  &  Fuel  Co.   and 
Utlca  Gas  &  Electric  Co. 

2:00  P.  M.     Rlttenour,  etc..  vs.  Toledo  &  Cincinnati  R.  R.  Co. 

November  9^ 

9:00  A.  M.     Appeal  Xenia  Water  Co. 


November  12 — 

1:30  P.  M. 
Ordinance. 


Appeal  of  Northwestern  Ohio  TJght  Co.  from  Otlawa  Rate 


November  13 — 

10:00  A.  M.     Protest  Ohio  Telephone  Co-.  Cleveland. 

November  14— 

10:00  A.  M.     City  of  Portsmouth  et  al  vs.  Portsmouth  Gas  C. 

November  15— 

10:00  A.  M.     United  Alloy  Steel  Co.  vs.  Penna  Co. 


ATTORNEY  GENERAL 


An  Osteopath  is  not  a  Physician  Within  the  Meaning  of  Sections 
1954  and  1956,  General  Code,  and  a  Certificate  of  Insanity 
Signed  Only  by  One  Doctor  of  Medicine  and  one  Osteopath,  or 
Signed  Only  by  Two  Osteopaths  Does  not  Meet  the  Require- 
ments of  Said  Sections. 


No.  741— (Opinion  Dated  October  24,  1917). 

The  Ohio  Board  of  Administration,  Columbus,  Ohio. 

Gentlemen:  I  have  your  letter  of  August  31,  1917,  request* 
ing  my  opinion  on  an  inquiry  presented  to  your  Board  by  Dr.  E. 
A.  Baber,  superintendent  of  the  Dayton  State  Hospital,  which  in- 
quiry r^ads  as  follows: 

"I  would  be  pleased  to  have  you  obtain  for  me  from  the 
Attorney  General's  oiRce,  information  concerning  any  provi- 
sion that  has  been  made  whereby  a  doctor  of  osteopathy  would 
be  entitled  to  sign  the  medical  certificate  of  a  commitment 
paper  for  admission  to  a  hospital  for  the  insane,  as  provided 
in  Section  1954  of  the  General  Code,  which  says  two  of  the  wit- 
nesses must  be  reputable  physicians. 

''An  application  for  admission  to  this  institution  in  the 
matter  of  George  Schweitzer  of  Shelby  county,  has  been  re- 
ceived in  this  office  and  dated  the  28th  of  July,  1917,  and  is- 
sued over  the  signature  of  Probate  Judge  H.  H.  Needles  at 
Sidney,  Ohio,  Lester  C.  Pepper,  M.  D.,  and  F.  D.  Clark,  D.  O., 
constitute  the  medical  witnesses.  The  'M.D.'  which  is  printed 
in  the  form,  after  Dr.  Clark's  name  has  been  crossed  out  and 
'D.O.'  substituted.  On  line  5  of  the  medical  certificate  this 
statement  is  printed  above  Dr.  Clark's  signature — 1  am  a 
registered  physician  of  the  State  of  Ohio  and  have  had  at  least 
five  years'  experience  in  the  practice  of  medicine.' 

*'I  would  be  pleased  to  receive  his  opinion  in  this  matter 
at  once  in  order  to  properly  instruct  Judge  Needles  concern- 
ing the  selection  of  his  medical  witnesses." 

Section  1954,  G.  C,  reads: 

''When  such  affidavit  is  filed,  the  probate  judge  shall  forth- 
with issue  his  warrant  to  a  suitable  person,  commanding  him 
to  bring  the  person  alleged  to  be  insane  before  him,  on  a  day 
therein  named,  not  more  than  five  days  after  the  affidavit  was 
filed,  and  shall  immediately  issue  subpoenas  for  such  wit- 
nesses as  he  deems  necessary,  two  of  whom  shall  be  reputable 
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physicians,  commanding  the  persons  in  such  subpoenas  named 
to  appear  before  him  on  the  return  day  of  the  warrant.  If  any 
person  disputes  the  insanity  of  the  piurty  charged,  the  probate 
judge  shall  issue  subpoenas  for  such  person  or  persons  as  are 
demanded  on  behalf  of  the  person  alleged  to  be  insane." 

Section  1956,  G.  C,  provides: 

'^Unless  for  good  cause  the  investigation  is  adjourned, 
the  judge,  at  the  time  appointed,  shall  proceed  to  examine  the 
witnesses  in  attendance.  Upon  the  hearing  of  the  testimony, 
if  he  is  satisfied  that  the  person  charged  is  insane,  he  shall 
cause  a  certificate  to  be  made  out  by  two  medical  witnesses  in 
attendance  that  the  person  is  insane  to  the  best  of  their  knowl- 
edge and  belief.  The  medical  witnesses  must  have  at  least  five 
years'  experience  in  the  practice  of  medicine,  shall  not  be  re- 
lated, by  blood  or  marriage,  to  the  persons  alleged  to  be  in- 
sane or  to  the  person  making  the  application  for  commitment, 
nor  have  any  official  connection  with  any  state  hospital.  The 
medical  certificate  shall  contain  answers  to  such  intert'ogator- 
ies  as  the  Ohio  board  of  administration,  with  the  advice  of 
the  superintendents  of  the  several  hospitals,  prescribes." 


It  will  be  noted  that  Section  1954  provides  that  two  of  the 
witnesses  '^shall  be  reputable  physicians,"  and  Section  1956  pro- 
vides : 

"The  medical  witnesses  must  have  at  least  five  years' 
experience  in  the  practice  of  medicine." 


In  other  words,  the  statute  contemplates  an  examination  and 
certification  by  two  "reputable  physicians"  who  must  have  "at 
least  five  years  experience  in  the  practice  of  medicine."  The 
question  presented  then  is,  whether  or  not  an  osteopath  is  a  phy- 
sician within  the  meaning  of  Section  1954,  and  if  he  is,  is  he  en- 
gaged in  the  practice  of  medicine  within  the  meaning  of  Section 
1956? 

The  word  "physician"  has  been  often  defined,  but  many  of 
the  definitions  rest  upon  statutes  in  the  various  states  defining 
either  the  word  physician  itself  or  what  shall  constitute  the  "prac- 
tice of  medicine,"  so  that  a  great  many  of  these  definitions  are 
useless  in  the  case  submitted. 

In  Vol.  30  of  Cyc,  page  1544,  we  find  the  following  definition: 

"The  word  'physician'  is  defined  to  mean  a  person  who  has 
received  the  degree  of  doctor  of  medicine  from  an  incorpor- 
ated institution ;  one  lawfully  engaged  in  the  practice  of  med- 
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This  definition  is  the  same  as  found  in  Bouvier's  Law  Dic- 
tionary, Vol.  3,  page  2586,  and  practiciEiIly  the  same  as  it  is  found 
in  the  standard  dictionary.  These  definitions  express,  I  believe, 
th'>  meaning  of  the  word  "physician"  as  it  is  ordinarily  used  and 
thus  defined  the  word  could  not  be  held  to*  include  an  ''osteopath.'' 

Section  1954,  G.  C,  was  originally  Section  20  of  an  act  passed 

March  23,  1878,  75  O.  L.,  p.  69.     I  think  it  is  clear  that  at  the 

time  the  legislature  used  the  word  ''physician"  in  the  sense  above 

expressed  it  did  not  mean  to  include  an  osteopath. 

Quoting  from  Nelson  v.  State  Board- of  Health,  22  Ky.  Law 

Rep.,  438,  50  L.  R.  A.,  383 : 

"The  proof  shows  that  osteopathy  is  a  new  method  of 
treating  diseases,  which  is  said  to  have  originated  with  Dr.  A. 
T.  Still,  of  Kirksville,  Missouri,  about  the  year  1871.  He  prac- 
ticed it  more  or  less  from  that  time  until  about  the  year  1890, 
when  he  opened  a  school  for  the  instruction  of  others.  In 
1892  he  obtained  an  imperfect  charter  for  his  schools  under 
the  laws  of  Missouri." 

From  this  it  is  seen  that  at  the  time  the  act  of  1878  was 
passed,  osteopathy  had  only  been  known  for  seven  years  and  it 
was  not  until  twelve  years  after  the  act  was  passed  that  the 
first  school  of  osteopathy  was  opened.  In  1878,  when  the  legis- 
lature of  Ohio  enacted  this  statute,  no  legislative  recognition  had 
ever  been  given  to  osteopathy,  and  it  is  not  difficult  to  arrive  at 
the  conclusion  that  Section  1954,  G.  C,  when  originally  enacted, 
did  not  refer  to  or  include  osteopaths. 

However,  I  am  not  unmindful  of  the  rule  laid  down  in  State 

v.  Cleveland,  83  O.  S.,  p.  61,  that: 

"The  statute  may  include  by  inference  a  case  not  origin- 
ally contemplated  when  it  deals  with  a  genus  within  which  a 
new  species  is  brought." 

It  therefore  is  proper  to  look  into  the  statutes  regulating 
the  practice  of  medicine  in  Ohio  to  learn  whether  an  osteopath 
though  not  originally  classed  as  a  physician  within  the  mean- 
ing of  Section  1954,  has  since  become  a  physician  within  the 
meaning  of  the  term  as  used  in  that  statute.  As  before  noted. 
Section  1956,  G.  C,  provides  that  the  medical  witnesses  certi- 
fying to  the  insanity  of  a  person  "must  have  at  least  five  years 
experience  in  the  practice  of  medicine"  and  we  now  look  to  the 
provisions  of  the  present  statutes  relative  to  the  practice  of 
medicine  in  Ohio. 
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Section  1270,  General  Code,  sets  forth  the  preliminary  edu- 
cational credentials  which  an  applicant  for  a  certificate  to  prac- 
tice medicine  or  surgery  must  possess./  Sections  1273  and  1274 
provide : 

Section  1273 :  *  "The  examinations  of  applicants  for  cer- 
tificates to  practice  medicine  or  surgery  shall  be  conducted 
under  rules  prescribed  by  the  state  medical  board.  Each  ap- 
plicant shall  be  examined  in  anatomy,  physiology,  pathology, 
chemistry,  materia  medica  and  therapeutics,  the  principles  and 
practice  of  medicine,  diagnosis,  surgery,  obstetrics  and  such 
other  subjects  as  the  board  requires.  The  applicant  shall  be 
examined  in  materia  medica  and  therapeutics  and  principles 
and  practice  of  medicine  of  the  school  of  medicine  in  which  he 
desires  to  practice,  by  the  number  of  members  of  the  board 
representing  such  school." 

Sec.  1274:  "If  the  applicant  passes  such  examination, 
and  has  paid  the  fee  required  by  law,  the  state  medical  board 
shall  issue  its  certificate  to  that  effect,  signed  by  its  president 
and  secretary,  and  attested  by  its  seal.  Such  certificates  when 
deposited  with  the  probate  judge  as  required  by  law,  shall  be 
conclusive  evidence  that  the  person  to  whom  it  is  issued  is 
entitled  to  practice  medicine  or  surgery  in  this  state.  An  af- 
firmative vote  of  not  less  than  five  members  of  the  board  is 
required  for  the  issuance  of  a  certificate." 

These  statutes  all  refer  to  the  general  practice  of  medicine, 
including  all  of  its  branches. 

Special  and  separate  provision  is  then  made  in  the  stat- 
utes for  the  practice  of  osteopathy.  Sections  1288,  1289,  1290, 
1291,  1292  and  1293  provide: 

Sec.  1288:  "The  provisions  of  this  chapter  shall  not 
apply  to  an  osteopath  who  passes  an  examination  before  the 
state  medical  board  in  the  subjects  of  anatomy,  physiology,  ob- 
stetrics, and  diagnosis  in  ^he  manner  required  by  the  board, 
receives  a  certificate  from  such  board,  and  deposits  it  with 
the  probate  judge  as  required  by  law  in  the  case  of  other  cer- 
tificates. Such  certificate  shall  authorize  the  holder  thereof  to 
practice  osteopathy  in  the  state,  but  shall  not  permit  him  to 
prescribe  or  administer  drugs,  except  anesthetics  and  anti- 
septics necessary  in  the  practice  of  osteopathy;  neither  shall 
the  certificate  permit  the  holder  to  perform  major  surgery, 
which  is  hereby  declared  to  be  all  operative  procedures  requir- 
ing the  use  of  the  knife  or  other  surgical  instruments  for  the 
opening  of  any  natural  cavity  of  the  body  or  the  amputation 
of  any  member  or  part  of  the  body.  Such  certificates  may  be 
refused,  revoked  or  suspended  as  in  the  case  of  certificates  to 
physicians  and  surgeons." 
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Section  1289:  "Before  he  shall  be  admitted  to  an  ex- 
amination before  the  state  medical  board  a  person  who  de- 
sires to  practice  osteopathy  shall  pay  a  fee  of  twenty-five  dol- 
lars to  its  treasurer  and  file  with  its  secretary  such  evidence 
of  preliminary  education  as  is  required  by  law  of  applicants 
for  examination  to  practice  medicine  or  surgery,  together 
with  a  certificate  from  an  osteopathic  examining  committee 
as  hereafter  provided,  showing  that  the  applicant  holds  a  di- 
ploma or  a  physician's  osteopathic  certificate  as  determined  by 
such  committee,  and  that  he  has  passed  an  examination  in  a 
manner  satisfactory  to  the  committee  in  the  subjects  of  path- 
ology, physiological  chemistry,  gynecology,  minor  surgery,  os- 
teopathic diagnosis  and  the  principles  and  practice  of  oste- 
opathy." 

Sec.  1290:  "Upon  recommendation  of  the  Ohio  osteo- 
pathic society,  the  state  medical  board  shall  appoint  three  per- 
sons who  shall  constitute  the  state  osteopathic  examining  com- 
mittee. One  member  of  such  committee  shall  be  appointed 
each  year  who  shall  serve  for  a  term  of  three  years." 

Sec.  1291:  "Upon  recommendation  of  the  osteopathic 
committee  and  the  {Payment  by  the  applicant  of  a  fee  of  fifty 
dollars,  the  state  medical  board  may  issue  a  certificate  with- 
out examination  to  a  graduate  of  a  reputable  school  of  osteo- 
pathy, who  is  of  good  mora]  character,  and  has  been  engaged 
in  the  practice  of  osteopathy  in  any  other  state  for  at  least 
five  years." 

Sec.  1292:  "Upon  recommendation  of  the  osteopathic 
committee,  the  state  medical  board  may  dispense  with  the  ex- 
amination of  an  osteopath,  duly  authorized  to  practice  osteo- 
pathy in  another  state,  a  territory  or  the  District  of  Columbia, 
who  wishes  to  remove  from  such  state,  territory  or  district 
and  reside  and  practice  his  profession  in  this  state,  upon  his 
complying  with  the  following  conditions : 

"Such  osteopath  shall  make  an  application  on  a  form  pre- 
scribed by  the  board,  pay  a  fee  of  fifty  dollars  and  present  a 
certificate  or  license  issued  by  the  proper  board  of  such  state, 
territory  or  district  require  of  osteopaths  practicing  therein 
qualifications  of  a  grade  equal  to  those  required  of  osteopaths 
practicing  in  Ohio,  and  equal  rights  are  accorded  by  such  state, 
territory  or  district  to  osteopaths  of  Ohio  holding  a  certificate 
from  the  state  medical  board  who  desires  to  remove  to,  reside 
and  practice  their  profession  in  such  state,  territory  or  dis- 
trict." 

Sec.  1293:  "The  osteopathic  examining  committee  shall 
meet  at  the  ofiice  of  the  state  medical  board  for  action  on  ap- 
plications for  osteopathic  certificates  at  such  time  as  the 
board  directs.  Each  member  of  the  committee  shall  receive 
the  same  compensation  as  a  member  of  the  state  board,  pay- 
able as  provided  in  such  case." 
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It  will  be  noted  that  the  examinations  provided  for  those 
desiring  to  become  practitioners  of  medicine  in  all  of  its  branches 
are  quite  different  from  examinations  provided  for  persons  who 
are  applicants  for  certificates  to  practice  osteopathy.  It  will  also 
be  noted  that  the  legislature  does  not  speak  of  osteopaths  as 
'^practitioners  of  medicine/'  but  as  persons  '^practicing  osteo- 
pathy." It  does  not  refer  to  them  as  surgeons  or  physicians, 
but  as  osteopaths.  In  Section  1288,  General  Code,  it  dis- 
guishes  between  the  two  in'  providing  that  the  certificates  of  os- 
teopaths ''may  be  refused,  revoked  or  suspended  as  in  the  case 
of  certificates  of  physicians  and  surgeons.'' 

This  distinction  is  further  emphasized  by  the  provisions  of 
Sections  1286  and  1288  and  Sections  12694  and  12696.  These 
sections  were  formerly  Sections  43,  44,  45,  52  and  54  of  an  act 
entitled  "an  act  to  revise  and  consolidate  the  laws  relating  to 
the  appointment,  powers  and  duties  of  the  state  board  of  health, 
the  state  board  of  medical  registration  and  examination,  the 
Ohio  board  of  pharmacy  and  the  state  board  of  embalming  ex- 
aminers," passed  May  9,  1908,  and  found  in  99  O.  L.,  p.  492. 

Section  43  of  this  act  read: 

"A  person  shall  be  regarded  as  practicing  medicine,  surg- 
ery or  midwifery,  within  the  meaning  of  this  act,  who  uses 
the  words  or  letters,  'Dr.'  'Doctor,'  'Professor,'  'M.D.,'  or  any 
other  title  in  connection  with  his  name  which  in  any  way  rep- 
resents him  as  engaged  in  the  practice  of  medicine,  surgery 
or  midwifery,  in  any  of  its  branches,  or  who  examines  or  diag- 
noses for  a  fee  or  compensation  of  any  kind,  or  prescribes,  ad- 
vises, recommends,  administers  or  dispenses  for  a  fee  or  com- 
pensation of  any  kind,  direct  or  indirect,  a  drug  or  medicine, 
appliance,  application,  operation  or  treatment  of  whatever 
nature  for  the  cure  or  relief  of  a  wound,  fracture  or  bodily  in- 
jury, infirmity  or  disease.  The  use  of  any  such  words,  letters 
or  titles  in  such  connection  or  under  such  circumstances  as  to 
induce  the  belief  that  the  person  who  uses  them  is  engaged  in 
the  practice  of  medicine,  surgery  or  midwifery,  shall  be  prima 
facie  evidence  of  the  intent  of  such  person  to  represent  him- 
self as  engaged  in  the  practice  of  medicine,  surgery  or  mid- 
wifery." 

Section  44  provided  certain  exceptions. 

Section  45  read: 

"The  provisions  of  this  act  shall  not  apply  to  an  osteopath 
who  passes  an  examination  before  the  state  medical  board  in 
the  subjects  of  anatomy,  physiology,  obstetrics  and  diagnosis 
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• 

in  the  manner  required  by  th§  board,  receives  a  certificate 
from  such  board,  and  deposits  it  with  the  probate  judge  as  re- 
quired by  law  in  the  case  of  other  certificates.  Such  certificate 
shall  authorize  the  holder  thereof  to  practice  osteopathy  in  the 
state,  but  shall  not  permit  him  to  prescribe  or  administer 
drugs,  or  to  perform  major  surgery." 

Section  52  read: 

"Whoever  practices  medicine  or  surgery  in  any  of  its 
branches  in  this  state  before  he  obtains  a  certificate  from  the 
state  medical  board  in  the  manner  required  by  law,  or  who- 
ever so  practices  medicine  or  surgery  after  such  certificate  has 
been  duly  revoked,  shall  be  fined  not  less  than  twenty-five  dol- 
lars nor  more  than  five  hundred  dollars  or  be  imprisoned  in 
the  county  jail  not  less  than  thirty  days  nor  more  than  one 
year,  or  both." 

Section  54  read: 

"Whoever  announces  or  advertises  himself  as  an  osteo- 
path, or  practices  as  such,  without  complying  with  all  the  pro- 
visions of  law  relating  to  the  practice  of  osteopathy,  shall  be 
fined  not  less  than  twenty-five  dollars  nor  more  than  five  hun- 
dred dollars,  or  be  imprisoned  in  the  county  jail  not  less  than 
thirty  days  nor  more  than  one  year,  or  both." 

Sections  43  and  44  of  this  act  were  originally  Section  2  of 
an  act  entitled  "An  act  to  amend  Sections  4403c  and  4403f  of 
an  act  entitled  "an  act  to  regulate  the  practice  of  medicine'  in 
the  state  of  Ohio,'  passed  February  27,  1896,"  passed  April  14, 
1900,  and  found  in  94  0.  L.,  p.  197. 

Section  2  of  this  act,  after  providing  who  should  be  re- 
garded as  practicing  medicine  or  surgery,  provided  that  the  act 
should  not  apply  "to  any  osteopath  who  holds  a  diploma  from  a 
legally  chartered  and  regularly  conducted  school  of  osteopathy 
in  good  standing,  as  such,  where  the  course  of  instruction  re- 
quires at  least  four  terms  of  five  months  each  in  four  separate 
years,  provided  that  the  said  osteopath  shall  pass  an  examina- 
tion satisfactory  to  the  state  board  of  medical  registration  and 
examination  on  the  following  subjects:  anatomy,  physiology, 
chemistry  and  physical  diagnosis,  providing  that  said  osteopath 
shall  not  be  granted  the  privilege  of  administering  drugs  nor  of 
performing  major  or  operative  surgery." 

From  a  reading  of  these  sections  and  an  examination  of  all 
the  statutes  relating  to  the  practice  of  medicine  and  osteopathy, 
it  will  be  seen  that  the  legislature  has  clearly  recognized  the  fact 
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that  the  practice  of  medicineL  and  the  practice  of  osteopathy  are 
not  one  and  the  same,  but  two  different  things,  and  bearing  in 
mind  the  different  educational  qualifications  required  and  the  to- 
tally different  examinations  provided  with  reference  to  the  two 
professions,  I  cannot  but  conclude  that  an  osteopath  is  not  a  phy- 
sician within  the  meaning  of  Sections  1954  and  1956  of  the  Gen- 
eral Code  and  am  therefore  of  the  opinion  that  a  certificate  of 
insanity,  signed  only  by  one  doctor  of  medicine  and  oiie  osteopath, 
or  signed  only  by  two  osteopaths,  does  not  meet  the  requirements 
of  the  statute. 

• 

It  is  a  SuflBcient  Compliance  with  Section  8722,  General  Code^ 
Requiring  Publication  of  Notice  of  Amendments  to  Articles  of  In- 
corporation, if  Such  Notice  be  Published  in  Some  Newspaper  of 
General  Circulation  in  the  County  Where  the  Principal  OflBce  of 
the  Corporation  is  Located  Once  a  Week  for  Three  Consecutive 
Weeks,  such  Publication  Will  not  be  Complete  Until  the  Lapse 
of  Three  FuU  Weeks  from  the  Date  of  the  First  Publication. — 
While  it  may  not  be  Necessary  to  Publish  in  FuU  the  Amendment 
to  the  Incorporation  Papers,  yet  it  is  Customary  to  Publish  a 
Copy  of  the  Resolution  of  the  Stockholders  with  the  Result  of 
the  Vote  Thereon,  Including  the  Amendment,  and  this  Practice 
Should  not  be  Departed  from. 


No.  737— (Opinion  Dated  October  23,  1917). 

Honorable  William  D.  Fulton,  Secretary  of  State,  Columbus,  Ohio* 
Dear  Sir:  I  am  in  receipt  of  a  communication  from  you  un- 
der date  of  October  3,  1917,  in  which  you  call. my  attention  to  Sec- 
tion 8722,  General  Code,  providing  for  the  publication  of  notices  of 
amendments  to  articles  of  incorporation,  and  with  respect  to  the 
provisions  of  which  you  ask  my  opinion  on  the  questions  stated  by 
you  as  follows: 

1.  Must  notice  be  given  each  day  for  three  consecutive 
weeks,  or  once  a  week  for  three  consecutive  weeks? 

2.  Shall  the  notice  contain  the  amendments  in  full  or  just 
the  substance  of  the  amendments?" 

Section  8722  General  Code  reads  as  follows: 

''Amendments  to  articles  of  incorporation  shall  not  take 
effect  until  filed  for  record  with  the  secretary  of  state,  nor, 
unless  it  be  waived,  until  the  corporation  gives  notice  of  them 
in  some  newspaper  of  general  circulation  in  the  county  where 
its  principal  office  is  located,  for  three  consecutive  weeks." 
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With  respect  to  your  first  question,  it  is  generally  held  that 
where  a  notice  is  required  to  be  published  for  a  certain  number  of 
weeks,- publication  once  a  week  for  that  number  of  weeks  succes- 
sively is  sufficient. 

Davis  V.  Huston,  IB  Neb.,  28. 
Alexander  v.  Alexander,  26  Neb.,  68. 
Swett  V.  Sprague,  55  Me.,  190. 
Cass  V.  Bellows,  31  N.  H.,  501. 
Bachelor  v.  Bachelor,  1  Mass.,  256. 
Ricketts  v.  Village  of  Hyde  Park,  85  111.,  110. 

I  am  of  the  opinion  therefore  that  it  will  be  a  sufficient  com- 
pliance with  the  provisions  of  Section  8722  if  the  notice  therein  pro- 
vided for  be  published  in  some  newspaper  of  general  circulation  in 
the  county  where  the  principal  office  of  the  corporation  is  located 
once  a  week  for  three  consecutive  weeks. 

The  preposition  "for"  as  used  in  this  connection  means  "dur- 
ing," and  for  this  reason  I  am  inclined  to  the  view  that  the  publi- 
cation provided  for  in  this  section  is  not  complete  until  the  lapse  of 
three  full  weeks  from  the  date  of  the  first  publication. 

Early  v.  Doe,  57  U.  S.,  609. 
State  V.  Cherry  Co.,  58  Neb.,  734. 

With  respect  to  your  second  question  it  will  be  noted  that  the 
section  above  quoted  does  not  specifically  require  amendments  of 
articles  of  incorporation  of  a  corporation  to  be  set  out  in  said  notice 
and  it  would  seem  that  the  statute  would  be  complied  with  by  cor- 
rectly and  fulling  setting  out  the  substance  of  the  amendments 
adopted.  However,  it  has  been  the  usual  and  approved  practice  for 
such  notice  to  set  out  a  copy  of  the  resolution  adopted  by  the  stock- 
holders or  members  of  the  corporation,  as  the  case  may  be,  pro- 
viding for  such  amendments,  together  with  a  recital  that  the  same 
has  been  adopted  by  a  vote  of  the  owners  of  three-fifths  of  the  capi- 
tal stock  therein  subscribed;  or,  if  the  corporation  has  no  capital 
stock,  that  said  resolution  has  been  adopted  by  a  vote  of  at  least 
three-fifths  of  its  members.  This,  of  course,  carries  into  the  notice 
the  amendments  in  full. 

I  do  not  think  that  this  practice  should  be  departed  from,  al- 
though, as  above  indicated,  I  am  not  prepared  to  hold  that  a  notice 
which  fully  and  correctly  states  the  substance  of  the  amendments 
would  not  be  a  compliance  with  the  statutes. 
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It  is  Good  Practice  for  tlie  Resolution  of  Necessity  Providini;  for 
a  Street  ImproYement  to  Contain  a  Statement  of  the  Materials 
Which  May  Be  Used  in  Said  Improyement,  Although  it  is  not 
Required  to  he  Set  Forth  Therein  Unless  it  Becomes  Necessary 
so  to  do  in  Determining  the  General  Nature  of  the  Improve- 
ment.    However,  the  Plans,  Specifications  and  Estimates  Which 
are  Required  to  be  Approved  in  the  Resolution  of  Necessity 
Should  Refer  to  the  Several  Kinds  of  Materials  Which  may  be 
Used  in  Maldng  Such  Improvements. — In  Passing  its  Legisla- 
tion for  a  Street  Improvement  on  the  Assessment  Pbn  Coun- 
cil May  Specify  Several  Kinds  of  Material  that  may  be  Bid 
Upon  for  Said  Improvement  in  the  Alternative,  and  Leave  the 
Selection  of  the  Particular  Material  to  be  Used  to  the  Deter- 
mination of  the  Proper  Administrative  Officials  of  the  City.^ — 
The  Director  of  Public  Service,  in  the  Event  the  Contract  is  for 
Five  Hundred  Dollars  or  Less,  is  Authorized,  in  Pursuance  of 
the  Provision  Contained  in  the  Ordinance  of  Council  Determin- 
ing to  Proceed  with  the  Improvement  that  Several  Kinds  of 
Material  may  be  Bid  Upon  in  the  Alternative  to  Select  the  Par- 
ticular Material  that  Will  be  Used  From  the  List  Set  Forth  in 
the  Ordinance,  and  to  Enter  into  a  Contract  for  Same  Without 
any  Further  Action  on  the  Part  of  Council;  and  the  Action  of 
said  Director  in  Maicing  said  Selection  Amounts  Only  to  the 
Performance  of  a  Ministerial  Act  and  Does  not  Involve  the  Ex- 
ercise of  Delegated  Legislative  Power  on  his  Part.    However, 
if  said  Contract  is  for  an  Amount  in  Excess  of  Five  Hundred 
Dollars,  the  Same  Should  be  Awarded  Only  on  the  Approval  of 
the  Board  of  Control,  Which  Shall  Direct  the  Director  of  Pub- 
lic Service  to  Enter  Into  Said  Contract  as  Provided  in  Section 
1403,  General  Code. 


No.   698— (Opinion  Dated   October  15,   1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Ofllices,  Columbus, 

Ohio. 

Gentlemen:     I  have  your  communication  in  which  you  sub- 
mit for  my  opinion  the  following  request: 

"We  call  your  attention  to  the  provisions  of  Sec.  3815 
G.  C.  that  the  resolution  of  necessity  shall  deteimine  the 
general  nature  of  a  special  assessment  improvement,  also 
that  such  resolution  shall  approve  the  plans,  specifications, 
estimates  and  profiles  for  the  proposed  improvement;  also  to 
the  form  of  such  resolution  giving  as  an  illustration,  on  pagre 
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266  of  Ellis's  Municipal  Code,  Fifth  Edition,  you  will  notice 
that  section  one  of  this  resolution  provides  for  the  general 
nature  of  the  improvement,  material  to  be  used,  etc. 

Question:  Can  council  pass  a  resolution  of  necessity  for 
a  special  assessment  paving  improvement,  omit  in  such  res- 
olution the  material  to  be  used  for  such  paving,  or  can  coun- 
cil legally  insert  in  such  resolution  to  be  paved  with  brick, 
wood  blocks  or  asphalt!  and  after  the  bids  have  been  re- 
ceived, determine  the  class  of  material  to  be  used,  or  leave 
it  to  the  discretion  of  the  service  director,  or  must  such  ma- 
teria] be  determined  in  advance  and  so  set  forth  in  the  res- 
olution of  necessity  ?" 

Section  3814,  6.  C,  provides: 

''When  it  is  deemed  necessary  by  a  municipality  to  make 
a  public  improvement  to  be  paid  for  in  whole  or  in  part  by 
special  assessments,  council  shall  declare  the  necessity  there- 
of by  resolution,  three-^fourths  of  the  members  elected  there- 
to concurring,  except  as  otherwise  herein  provided.  Such  res- 
olution shall  be  published  as  other  resolutions,  but  shall  take 
effect  upon  its  first  publication." 

Section  3815  6.  C,  as  amended  107  O.  L.,  151,  reads: 

"Such  resolution  shall  determine  the  general  nature  of 
the  improvement,  what  shall  be  the  grade  of  the  sti*eet,  alley, 
or  other  public  place  to  be  improved,  the  grade  or  elevation 
of  the  curbs,  and  shall  approve  the  plans,  specifications,  esti- 
mates and  profiles  for  the  proposed  improvement.  In  such 
resolution  council  shall  also  determine  the  method  of  the  as- 
sessment, the  mode  of  payment,  and  whether  or  not  bonds 
shall  be  issued  in  anticipation  of  the  collection  thereof.  As- 
sessments for  any  improvement  may  be  payable  in  one  to 
twenty  installments  at  such  times  as  council  prescribes." 

Section  3825  G.  C.  provides: 

''If  the  council  decides  to  proceed  with  the  improvement, 
an  ordinance  for  the  purpose  shall  be  passed.  Such  ordinance 
shall  set  forth  specifically  the  lots  and  lands  to  be  assessed 
for  the  improvement,  shall  contain  a  statement  of  the  gen- 
eral nature  of  the  improvement,  the  character  of  the  ma^ 
terials  which  may  be  bid  upon  therefor,  the  mode  of  pay- 
ment therefor,  a  reference  to  the  resolution  theretofore 
passed  for  such  improvement  with  date  of  its  passage,  and  a 
statement  of  the  intention  of  council  to  proceed  therewith  in 
accordance  with  such  resolution  and  in  accordance  with  the 
plans,  specifications,  estimates  and  profiles  provided  for  such 
improvement." 

Section  3834  G.  C.  provides: 

"When  special  assessments  are  made  upon  property  for 
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the  construction  of  an  improvement,  and  several  kinds  of  ma- 
terial have  been  named  in  the  ordinance,  or  ordinances,  pro- 
viding therefor,  and  on  which  bids  have  been  received  for  the 
construction  of  such  improvements  with  any  or  all  of  such 
materials,  such  assessments  shall  be  valid  and  binding  as- 
sessments upon  the  property  so  assessed.  In  the  construc- 
tion of  sewers,  excepting  main  or  district  sewers,  notice  of 
the  passage  of  the  resolution  therefor  shall  be  made  in  the 
manner  hereinbefore  provided." 

Section  3815  G.  C.  which  is  cited  in  your  communication, 
and  Section  3814  G.  C,  have  reference  to  the  preliminary  resolu- 
tions of  the  council  of  a  municipality  in  making  improvements, 
and  provide,  among  other  things,  that  council  shall  determine 
therein  the  general  nature  of  the  improvement  and  shall  also  ap- 
prove the  plans,  specifications,  estimates  and  profiles  for  the  pro- 
posed improvement.  These  sections  do  not  provide  specifically 
that  the  council  shall  set  forth  in  the  resolution  the  particular 
materials  that  may  be  used  in  the  improvement,  and  unless  it 
would  be  necessary  to  do  so  in  describing  the  general  nature  of 
the  improvement  such  action  would  not  be  required.  However, 
the  plans,  specifications  and  estimates  must,  of  necessity,  refer 
to  the  materials  that  may  be  used  in  said  improvement,  since 
without  this  reference  they  would  not.  be  comprehensive.  It 
would  follow,  then,  that  by  approving  the  plans,  specifications  and 
estimates  in  the  resolution  the  council  would  thereby  indicate  the 
materials  that  may  be  used  in  the  improvement. 

I  am  informed  that  it  is  the  practice  in  municipalities  over 
the  state  to  set  forth  in  the  resolutions  in  determining  the  gen- 
eral nature  of  the  improvement  the  materials  that  may  be  used 
in  said  improvement,  in  addition  to  doing  so  by  the  approval  of 
the  plans,  specifications  and  estimates.  It  would  seem  that  the 
statement  in  the  resolution  of  the  materials  that  may  be  used 
would  be  good  practice  in  the  drafting  of  said  resolution,  and  I 
would  recommend  such  procedure. 

After  tl^e  resolution  provided  for  in  Sections  3814  and  3815 
G.  C.  has  been  passed  and  the  other  steps  provided  for  in  sections 
not  quoted  have  been  taken,  if  the  council  decides  to  proceed  with 
the  improvement  it  is  necessary  then  for  the  council,  under  the 
provisions  of  Section  3825  G.  C,  to  pass  an  ordinance  in  which  it 
determines  to  proceed  with  said  improvement.  Such  ordinance 
must  contain,  among  other  things,  a  statement  of  the  general  na- 
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ture  of  the  improvement  and  the  character  of  the  materials  which 
may  be  bid  upon  therefor.  We  have,  then,  the  specific  require- 
ment with  respect  to  the  ordinance  determining  to  proceed  that 
the  same  shall  contain  a  statement  of  the  character  of  the  ma- 
terials which  may  be  bid  upon  therefor,  and,  regardless  of  whether 
it  is  necessary  to  set  forth  that  fact  in  describing  the  general 
nature  of  the  improvement,  it  is  necessary  to  have  that  provision 
in  the  ordinance  to  proceed.  In  regard  to  the  ordinance  to  pro- 
ceed, then,  the  question  is  raised  directly  as  to  what  is  meant  by 
the  requirement  that  the  character  of  the  materials  which  may 
be  bid  upon  shall  be  set  forth  therein. 

I  take  it  from  your  communication  that  the  question  you  have 
in  mind  is  whether  the  materials  which  may  be  bid  upon  in  the 
making  of  an  improvement  may  be  set  forth  in  the  alternative 
in  the  proceedings  with  reference  to  said  improvement,  and  if  it 
is  legal  to  describe  the  materials  in  the  alternative,  that  you  are 
desirous  of  knowing  what  officer  or  body  of  the  city  is  vested  with 
the  authority  to  make  the  final  selection  as  to  the  particular  ma- 
terial to  be  used  when  it  becomes  necessary  to  do  so. 

Our  Supreme  Court  in  the  case  of  Emmert  v.  City  of  Elyria, 
74  O.  S.,  185,  had  before  it  for  consideration  the  question  as  to 
what  is  meant  by  the  statutory  provision  that  the  ordinance  to 
proceed  shall  contain  a  statement  of  the  general  nature  of  the 
improvement  and  the  character  of  the  materials  which  may  be 
bid  upon  therefor.  The  holding  of  the  court  on  this  point  is  set 
forth  in  the  first  branch  of  the  syllabus,  which  reads  as  follows: 

"A  statement  in  an  ordinance,  providing  for  the  improve- 
ment of  a  street  by  paving  that  the  paving  material  shall  be 
asphalt,  brick  or  other  material  as  may  thereafter  be  deter- 
mined, meets  the  requirement  of  Section  55  of  the  municipal 
code  (1536-215  Revised  Statutes,)  that  the  ordinance  shall 
contain  a  statement  of  the  general  nature  of  the  improvement 
and  the  character  of  the  materials  which  may  be  bid  upon 
therefor." 

« 

It  seems  to  follow  clearly  from  the  foregoing  holding  that 
the  requirements  of  Section  55  of  the  municipal  code,  now  Section 
3825  G.  C,  have  been  met  by  the  council  of  a  municipality  in  de- 
ciding to  proceed  with  the  improvement  of  a  street  when  it  pro- 
vides in  the  ordinance  that  said  street  shall  be  improved  with 
asphalt,  or  brick,  or  some  other  material.  In  other  words,  in  view 
of  this  decision  it  seems  to  be  undoubtedly  true  that  a  municipal 
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council  may  set  forth  in  the  alternative  in  the  ordinance  provid- 
ing for  the  improvement  of  a  street  what  materials  may  be  bid 
upon  therefor. 

Section  3834  G.  C,  which  is  quoted  above,  is  declaratory  of 
this  interpretation  of  the  law,  and  provides  that  assessments 
made  in  pursuance  of  improvement  legislation  in  which  several 
kinds  of  material  had  been  named  in  the  ordinance  or  ordinances 
shall  be  valid  and  binding  upon  the  property  assessed. 

The  situation  then  is  that  the  council  may  provide  in  the 
ordinance  to  proceed  that  several  kinds  of  material  may  be  used 
in  the  making  of  said  improvement.  It  becomes  necessary  there- 
after for  some  officer  or  officers  of  the  city  to  make  a  selection  as 
to  what  particular  material  out  of  the  several  kinds  set  forth  in 
said  ordinance  shall  be  used  in  said  improvement.  In  determining 
this  question  it  is  necessary  to  consider  several  sections  of  the 
General  Code  which  refer  to  the  powers  and  duties  of  the  coun- 
cil and  administrative  officers  of  a  city. 

Section  4325  provides,  in  part: 

"The  director  of  public  service  shall  supervise  the  im- 
provement and  repair  of  streets,  avenues,  alleys  *  *  *." 

Section  4328: 

"The  director  of  public  service  may  make  any  contract 
or  purchase  supplies  or  material  or  provide  labor  for  any 
work  under  the  supervision  of  that  department  not  involving 
more  than  five  thousand  dollars.  When  an  expenditure  with- 
in the  department,  other  than  the  compensation  of  persons 
employed  therein,  exceeds  five  hundred  dollars,  such  expen- 
ditures shall  first  be  authorized  and  directed  by  ordinance  of 
council.  When  so  authorized  and  directed,  the  director  of 
public  service  shall  make  a  written  contract  with  the  lowest 
and  best  bidder  after  advertisement  for  not  less  than  two  nor 
more  than  four  consecutive  weeks  in  a  newspaper  of  general 
circulation  within  the  city." 

Section  4403: 

"No  contract  in  the  department  of  public  service  or  the 
department  of  public  safety  in  excess  of  five  hundred  dollars 
shall  be  awarded  except  on  the  approval  of  the  board  of  con- 
trol, which  shall  direct  the  director  of  the  appropriate  de- 
partment to  enter  into  the  contract.  The  members  of  the 
board  phall  prepare  estimates  of  the  revenue  and  expendi- 
tures of  their  respective  departments  to  be  submitted  to  the 
council  by  the  mayor,  as  provided  by  law.*' 
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Section  4211  (formerly  Section  123  of  the  municipal  code. 
Section  1636-618,  R.  S.): 

''The  powers  of  council  shall  be  legislative  only,  and  it 
shall  perform  no  administrative  duties  whatever,  and  it  shall 
neither  appoint  nor  confirm  any  officer  or  employe  in  the 
city  government  except  those  of  its  own  body,  except  as  is 
otherwise  provided  in  this  title.  All  contracts  requiring  the  " 
authority  of  council  for  their  execution  shall  be  entered  into 
and  conducted  to  performance  by  the  board  or  officers  having 
charge  of  the  matters  to  which  they  relate,  and  after  author- 
ity to  make  such  contracts  has  been  given  and  the  necessary 
appropriation  made,  council  shall  take  no  further  action  there- 
on." 

With  reference  to  the  relation  between  the  powers  and  duties 
of  the  council  and  the  administrative  officials  of  a  city,  after  quot- 
ing Section  123  of  the  municipal  code  (Section  4211  G.  C),  our 
Supreme  Court  says,  in  the  case  of  Akron  v.  Dobson,  81  O.  S.,  66, 
at  ages  76  and  77: 

"Prior  to  the  adoption  of  the  municipal  code  of  1902,  the 
city  council  was  an  administrative,  as  well  as  a  legislative 
body,  and  one  of  the  reforms  contemplated  by  the  adoption 
of  the  new  code  was  to  make  its  powers  legislative  only.  ♦  ♦  ♦ ' 
The  council  provides  the  money  for  carrying  on  the  govern- 
ment, either  by  a  levy  of  taxes,  or  an  issue  of  bonds,  and 
it  is  proper  that  it  should  have  some  control  over  the  expen- 
ditures, but  considering  these  sections  in  the  light  of  the 
purpose  of  the  code  we  think  their  requirements  are  met  by 
an  ordinance  making  an  appropriation  and  stating  generally 
the  purpose  for  which  it  is  made,  and  authorizing  the  direc- 
tors to  enter  into  contracts  to  effect  that  purpose." 

In  Emmert  v.  City  of    Elyria,    supra,    at  page    195,    in  the 

opinion,  it  is  said: 

"  *  *  *  under  the  code  council  is  relieved  of  administra- 
tive matters  and  such  duties  are  imposed  on  a  board  of  public 
service.  Section  55  of  the  (municipal)  code,  (now  Section 
3825  G.  C.)  provides  that  if  council  decides  to  proceed  with 
the  improvement  an  ordinance  for  the  purpose  shall  be  passed 
and  that  it  shall  contain  a  statement  of  the  general  nature 
of  the  improvement  and  the  character  of  the  materials  there- 
of. It  appears  from  the  finding  of  facts  that  council  deter- 
mined that  the  paving  material  should  be  asphalt,  brick  or 
other  material  as  might  thereafter  be  determined.  This 
meets  the  requirement  of  the  statute." 

It  is  true  that  in  the  Elyria  case  the  court  does  not  state  in 
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the  opinion  or  the  syllabus  what  particular  officer  or  body  is  to 
make  this  final  selection ;  but  when  we  consider  in  connection  with 
the  court's  decision  the  provision  of  Section  4211  G.  C.  (formerly 
Section  123  of  the  municipal  code),  that  ''all  contracts  requiring 
the  authority  of  council  for  their  execution  shall  be  entered  into 
and  conducted  to  performance  by  the  board  or  officers  having 
charge  of  the  matters  to  which  they  relate,  and  after  authority 
to  make  such  contracts  has  been  given  and  the  necessary  appro- 
priation made,  council  shall  take  no  further  action  thereon/'  we 
must  conclude  that  the  court  had  in  mind  that  the  proper  admin- 
istrative officer  or  officers  of  the  city  were  to  make  the  selection 
from  the  several  kinds  of  material  set  forth  in  the  ordinance. 
In  other  words,  it  must  have  been  the  view  of  the  court  that  the 
making  of  the  particular  selection  of  material  from  the  several 
kinds  authorized  to  be  bid  upon  was  the  performance  of  an  ad- 
ministrative function  to  be  exercised  by  the  administrative  offi- 
cials of  the  city,  since  the  passing  of  ihe  ordinance  to  proceed 
with  the  improvement  is  the  last  action  that  council  is  authorized 
to  take  up  to  the  time  that  the  contract  is  let  and  awarded. 

However,  the  particular  questions  that  are  presented  to  me 
for  my  opinion  were  before  the  court  for  consideration  in  the  case 
of  Scott  V.  City  of  Hamilton,  4  O.  N.  P.,  n.  s,,  1.  At  page  7  it 
was  said  by  the  court: 

"Was  there  an  illegal  delegation  of  power  of  council  to 
the  board  of  public  service  in  this  case  in  regard  to  the  selec- 
tion of  material? 

The  council  passed  what  is  called  a  determining  ordi- 
nance, providing  that  this  street  might  be  paved  with  block 
asphalt,  sheet  asphalt,  or  brick.  The  board  of  public  service 
advertised  for  bids  upon  these  three  materials,  and  they 
selected  the  bid,  and  awarded  the  contract  to  the  bidder  for 
asphalt  block." 

At  page  9  the  court  further  says: 

"Now  the  question  in  this  case  is  whether  council  has 
acted.  Undoubtedly  if  council  would  pass  an  ordinance  de- 
claring East  High  Street  should  be  paved,  and  named  no 
material,  that  would  not  give  the  board  of  public  service 
power  to  select  the  material.  But  here  they  have  named  three 
materials,  in  the  alternative.  Council  has  named  them — ^not 
simply  the  board  of  public  service — ^but  the  legislative  body 
has  named  the  three  materials,  and  the  question  is  whether 
delegation  of  power  to  select  one  of  three  materials  named  is 
delegation  of  legislative  authority.'' 
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At  page  10  the  court  quotes  from  the  opinion  of  Ranney,  J.» 

in  Rail^way  Co.  v.  Commissioners,  1  O.  S.,  77,  the  following: 

'The  true  distinction,  however,  is  between « the  delega- 
tion of  power  to  make  the  law,  which  necessarily  involves  a 
discretion  as  to  what  it  shall  be,  and  conferring  an  authority 
or  discretion  as  to  its  execution  to  be  exercised  under  and  in 
pursuance  of  the  law.  The  first  cannot  be  done ;  to  the  latter 
no  valid  objection  can  be  made.'' 

After  making  this  quotation  the  court  goes  on  to  say: 

'^Now,  it  seems  to  the  court  that  this  was  authority  or 
discretion  conferred  as  to  the  execution  of  this  particular 
matter  passed  by  the  council,  and  it  falls  within  the  principle 
laid  down  by  Judge  Ranney." 

At  page  12  the  court  concludes: 

''So  in  this  case  when  the  city  council  designated  the 
kind  of  materials  to  be  used,  in  the  alternative,  its  agents, 
the  board  of  public  service,  had  the  right  to  make  a  selec- 
tion, and  when  made,  such  selection  became  the  material 
chosen  by  the  city  council.  The  contract  is  binding  upon  the 
city,  because  the  city  council,  the  local  legislature,  authorized 
the  selection  of  the  material." 

The  contract  required  the  authority  of  council,  but  after 
that  authority  was  given,  the  execution  of  the  contract  de- 
volved upon  the  board  of  public  service.  See  Sections  123 
and  143,  Municipal  Code. 

The  voice  which  speaks  the  will  of  the  municipality  is 
the  council,  but  the  hand  which  records  that  expression  is  the 
board  of  public  service." 

The  foregoing  case  of  Scott  v.  City  of  Hamilton  was  affirmed 

by  the  Circuit  Court  and  the  holding  of  that  court  is  set  forth  in 

the  head  note  of  Scott  v.  City  of  Hamilton,  7  O.  C.  C,  n.  s.,  493, 

as  follows: 

"A  board  of  public  service,  where  required  by  a  straet 
improvement  ordinance  to  choose  one  of  three  materials  after 
bids  were  received,  performed  only  a  ministerial  act,  and  as 
the  asrent  of  the  city  council  executes  the  legislative  com- 
mand." 

In  view  of  all  the  foregoing,  then,  I  advise  you: 
(1)     "It  is  good  practice  for  the  resolution  of  necessity  pro- 
viding for  a  street  improvement  to  contain  a  statement  of  the 
materials  which  may  be  used  in  said  improvement,  although  it  is 
not  required  to  be  set  forth  therein  unless  it  becomes  necessary 
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so  to  do  in  determining  the  general  nature  of  the  improvement. 
However,  the  plans,  specifications  and  estimates  which  are  re- 
quired to  be  approved  in  the  resolution  of  necessity  should  refer 
to  the  several  kinds  of  materials  which  may  be  used  in  making 
such  improvement. 

(2)  That  "in  passing  its  legislation  for  a  street  improve- 
ment on  the  assessment  plan  council  may  specify  several  kinds 
of  material  that  may  be  bid  upon  for  said  improvenient  in  tiie 
alternative,  and  leave  the  selection  of  the  particular  material  to 
be  used  to  the  determination  of  the  proper  administrative  officials 
of  the  city. 

(3)  That  "the  director  of  public  service,  in  the  event  the 
contract  is  for  five  hundred  dollars  or  less,  is  authorized,  in  pur- 
suance of  the  provisions  contained  in  the  ordinance  of  council  de- 
termining to  proceed  with  the  improvement  that  several  kinds  of 
material  may  be  bid  upon  in  the  alternative,  to  select  the  i>ar- 
ticular  material  that  will  be  used  from  the  list  set  forth  in  the 
ordinance,  and  to  enter  into  a  contract  for  same  without  any  fur- 
ther action  on  the  part  of  council;  and  that  the  action  of  said 
director  in  making  said  selection  amounts  only  to  the  perform- 
ance of  a  ministerial  act  and  does  not  involve  the  exercise  of 
delegated  legislative  power  on  his  part.  However,  if  said  con- 
tract is  for  an  amount  in  excess  of  five  hundred  dollars,  the  same 
should  be  awarded  only  on  the  approval  of  the  board  of  control, 
which  shall  direct  the  director  of  public  service  to  enter  into  said 
contract  as  provided  in  Section  4403  G.  C." 


Under  Section  2969,  General  Code,  the  County  Commissioners  had 
Authority  to  Make  a  Levy  for  the  Year  1917,  for  the  Support  of 
the  Needy  Blind.  

No.  736— (Opinion  Dated  October  23,  1917). 

Hon.  John  C.  D'Alton,  Prosecuting  Attorney,  Toledo,  Ohio. 

Dear  Sir:     On  August  29,  1917,  you  submitted  the  following 
letter  to  this  department  for  opinion: 

"The  writer,  his  attention  having  been  directed  to  the 
facts  of  a  particular  case,  with  respect  to  the  right  of  a  certain 
blind  person  to  relief  under  our  Blind  Pension  Law,  has  come 
to  the  conclusion  that  the  Legislature  has  repealed  that  part 
of  the  Pension  Law  which  makes  the  same  effective. 

By  reference  to  Vol.  103  O.  L.,  at  page  60,  we  find  that 
Sections  G.  C.  2967,  2967-1  and  2968  were  amended  and  that 
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original  Sections  G.  C.  2962,  2963  and  2964  were  repealed.  In 
Vol.  103  at  pagres  833-835,  we  find  Sections  2966,  2966,  2969 
and  2970  were  repealed.  In  Vol.  104  O.  L.  at  page  200,  we  find 
that  Sections  2967  and  2967-1  were  apparently  supplemented 
by  Sections  2967-2  and  2967-3,  although  as  noted  above,  Sec- 
tions 2967  and  2967-1  had  been  repealed  in  Vol.  103  O.  L.  at 
pages  61  and  835. 

Section  8  of  an  act  to  'create  an  institute  for  the  relief  of 
the  needy  blind,'  Vol.  103  O.  L.  at  page  833,  provides  for  a  levy 
to  be  made  by  the  State  for  the  purpose  of  creating  a  fund  for 
the  maintenance  of  such  an  institution.  But,  as  the  law  now 
stands  we  are  unable  to  find  any  authority  such  as  that  given 
in  repealed  Section  2969,  for  County  Commissioners  to  make 
a  levy  to  provide  for  a  fund  to  give  relief  to  the  needy  blind. 

The  auditor  informs  me  that  in  accordance  with  his  in- 
structions from  Columbus,  the  County  Commissioners  have 
this  year,  as  in  former  years,  made  a  levy  in  accordance  with 
provisions  of  former  Section  G.  C.  2969. 

The  questions  that  now  naturally  arise  are  as  follows: 

1.  Had  the  County  Commissioners  the  authority  to  make 
a  levy  for  the  support  of  the  needy  blind? 

2.  If  they  had  not  such  authority,  what  is  to  be  done 
with  the  funds  arising  from  this  levy  ? 

Will  you  kindly  give  this  subject  such  attention  as  in  your 
judgment  it  deserves? 

In  order  to  understand  the  matter  clearly  it  will  be  necessary 
to  refer  somewhat  to  the  history  of  the  various  acts  referred  to. 

Prior  to  the  act  found  in  103  O.  L.,  60,  blind  relief  was  admin- 
istered by  the  blind  relief  commission  composed  of  three  persons, 
residents  of  the  county.  The  act  found  in  103  O.  L.,  60,  abolished 
the  county  blind  relief  commission  and  transferred  its  functions  to 
Uie  county  commissioners.  In  order  to  accomplish  this  object  Sec- 
tions    2962,     2963     and     2964     were     repealed     and     Sections 

2961,  2967-1  and  2968  were  amended.  Subsequently,  by  an 
act  passed  at  the  same  session  of  the  general  assembly,^  it  was  de- 
termined to  create  an  institution  for  the  relief  of  the  needy  blind, 
to  be  administered  by  the  state  and  to  accomplish  that  purpose 
H.  B.  678,  103  O.  L.,  833,  was  enacted.    This  act  repealed  Sections 

2962,  2963,  2964,  2965,  2966,  2967,  2967-1,  2968,  2969  and  2970. 
In  other  words,  it  repealed  the  entire  legislation  for  county  blind 
relief. 

The  constitutionality  of  the  act  last  referred  to,  creating  a 
state  institution  for  the  relief  of  the  needy  blind,  was  contested  in 
the  case  of  State  ex  rel.  Walton  v.  Edmondson,  Auditor  of  Hamil- 
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ton  County,  89  O.  S.,  361,  and  the  act  was  declared  unconstitutional, 
the  syllabus  reading  as  follows : 

1.  The  act  of  April  2,  1908  (99  O.  L.,  56),  To  provide 
for  the  relief  of  needy  blind,'  now  included  in  Sections  2962  to 
2970,  General  Code,  as  amended  February  18,  1913  (103  O.  L., 
60) ,  is  a  valid  exercise  of  legislative  power  not  repugnant  to  the 
federal  or  state  constitutions. 

2.  The  act  of  April  28,  1913  (103  O.  L.,  833),  To  create 
an  institution  for  the  relief  of  the  needy  blind,'  requires  the  ex- 
penditure of  public  funds  raised  by  taxation,  for  a  private  pur- 
pose and  also  violates  Section  5,  Article  XII  of  the  Constitu- 
tion.   It  is,  therefore,  unconstitutional  and  void. 

3.  Where  an  unconstitutional  statute  contains  a  clause 
repealing  a  prior  valid  law,  for  which  the  later  statute  was  a 
substitute,  the  repealing  clause  will  also  be  held  inoperative,  in 
the  absence  of  an  expressed  intention  to  repeal  the  prior  law 
without  regard  to  the  substitute. 

In  view  of  the  decision  of  the  Supreme  Court  in  the  case  last 
mentioned,  the  old  sections  of  the  statute,  to  wit.  Sections  2965  to 
2970  with  the  amendments  of  Sections  2967,  2967-1  and  2968  as 
found  in  103  O.  L.,  60,  were  restored,  thereby  giving  the  county 
commissioners  the  duty  of  providing  blind  relief  in  the  county. 

In  view  of  the  fact  that  the  act  found  in  103  O.  L.,  833,  was  in 
force  and  effect  and  not  as  yet  declared  unconstitutional  at  the 
time  that  the  levy  for  county  blind  relief  should  have  been  made, 
many  counties  did  not  provide  blind  relief  by  a  levy  at  the  proper 
time  and  were  therefore  unable  to  provide  blind  relief.  In  view  of 
that  fact,  in  order  to  relieve  the  situation,  the  act  found  in  104  O. 
L.,  200,  was  passed  as  an  emergency  act,  the  reasons  being  set 
forth  in  Section  3  of  said  act. 

It  would  appear  therefore  that  the  act  found  in  103  O.  L.,  833, 

TuiTiq^rbeen  declared  unconstitutional.  Section  2969  as  found  in  the 

GeneraT^de  prior  thereto  was  restored,  said  section  reading  as 

follows : 

''In  addition  to  the  taxes  levied  by  law  for  other  purposes, 
the  county  commissioners  of  each  county  shall  levy  a  tax 
not  to  exceed  three-tenths  of  one  mill  per  dollar  on  the  as- 
sessed value  of  the  property  of  the  county,  to  be  levied  and  col- 
lected as  provided  by  law  for  the  assessment  and  collection  of 
taxes,  for  the  purpose  of  creating  a  fund  for  the  relief  of  the 
needy  blind  of  their  respective  counties.'' 

In  answer  to  your  question  I  would  therefore  advise  that  un- 
der Section  2969  the  county  commissioners  had  the  authority  to 
make  a  levy  for  the  support  of  the  needy  blind. 
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The  Cincinnati  Street  Railway  Co.  et  al.  vs.  The  City  of  Cin- 
cinnati. 

Franchises— Repair  of  Viaduct  by  City— Liability  of  Street  Rail- 
way for  Cost — Conditions  of  Franchise  Grant — ^Interpretation  of 
Agreement  with  Municipality. 


No.  1515^— (Decided  May  15,  1917). 

Error  to  the  Court  of  Appeals  of  Hamilton  County. 

Mr.  George  H.  Warrington  and  Mr.  Jqseph  Wilby,  for  plain- 
tiffs in  error. 

Mr.  Charles  A.  Groom,  city  solicitor,  and  Mr.  Constant  South- 
worthy  assistimt  solicitor,  for  defendant  in  error. 

By  the  Court.  On  August  13,  1896,  the  board  of  administra- 
tion of  the  city  of  Cincinnati  passed  resolutions  consolidating  and 
extending  various  lines  of  the  street  railway  system  of  that  city. 
This  grant  was  accepted  by  the  street  railway  company.  'One  of 
the  routes  involved  and  provided  for  in  the  resolutions  was  known 
as  the  Seventh  Street  route,  passing  over  what  is  known  as  the 
Liberty  Street  viaduct.  Prior  to  1896  horse  cars  had  been  used 
over  this  route  and  viaduct. 

Section  18  of  the  terms  and  conditions  of  the  grant  provided 
as  follows :  ''Whenever  the  City  of  Cincinnati  and  the  County  of 
Hamilton,  or  either,  through  its  authorized  officers,  shall  desire 
to  reinforce  the  Liberty  Street  viaduct,  situated  on  Liberty 
Street  between  Garrard  and  States  Avenues,  so  that  it  will  be  safe 
for  the  operation  of  heavy  vehicular  travel  or  electric  cars  over  the 
entire  structure,  the  said  The  Cincinnati  Street  Railway  Company 
shall  be  required  to  pay  $7,000  towards  defraying  the  expenses 
thereof." 

On  March  31,  1903,  by  act  of  the  city  and  street  railway  com- 
pany, the  portion  of  the  Seventh  Street  route  passing  over  the  via- 
duct was  abandoned,  and  shortly  thereafter  the  street  car  tracks 
thereon  were  removed  and  never  thereafter  used  by  the  street 
railway  company.  About  the  year  1907  the  city  reconstructed  Lib- 
erty Street  viaduct,  making  no  provisions  for  street  railway  tracks 
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thereon,  nor  for  safeguardin^r  the  structure  for  the  operation  of 
electric  cars.  Thereafter  it  brought  suit  for  the  sum  of  $7,000, 
the  sum  named  in  Section  18,  above  quoted.  The  legal  question  in- 
volved, to-wit,  the  construction  of  said  Section  18,  was  presented 
in  various  forms  by  counsel  for  the  street  railway  company.  Both 
of  the  lower  courts  decided  in  favor  of  the  city,  whereupon,  on  or- 
der of  certification,  error  is  prosecuted  to  this  court. 

The  claim  of  the  plaintiffs  in  error  is  that  Section  18  provides 
only  for  a  conditional  obligation  of  payment  upon  the  part  of  the 
street  railway  company,  which  is  not  to  be  fulfilled  until  the  via- 
duct is  reinforced  so  as  to  be  safe  for  the  operation  of  electric  cars 
over  the  entire  structure.  The  city  contends  that  under  the  terms 
of  the  grant  the  street  railway  company  is  liable  when  the  city  has 
reinforced  the  viaduct  so  as  to  be  safe  for  the  "operation  of  heavy 
vehicular  travel." 

An  inspection  of  the  record  discloses  that  the  resolutions  grant- 
ing the  franchise  comprise  about  thirty  pages  of  the  printed  rec- 
ord. The  grant  contained  many  conditions,  among  others  stipula- 
tions for  relajring  certain  city  sidewalks,  repaving  street  intersec- 
tions, and,  in  two  instances,  for  the  payment  of  stipulated  pecuni- 
ary amounts  as  a  partial  consideration  for  the  grant.  The  i>ayment 
of  the  $7,000  named  was  part  of  the  consideration  for  the  entire 
grant,  but  conditional  upon  the  determination  of  the  city  to  rein- 
force the  viaduct  either  for  heavy  vehicular  travel  or  for  electric 
cars. 

We  are  unable  to  see  any  reason  for  the  construction  of  this 
grant.  The  word  "or"  therein,  as  found  in  the  phrase  "heavy  vehic- 
ular travel  or  electric  cars,"  is  used  clearly  in  the  disjunctive  sense. 
While  this  word  is  frequently  construed  to  read  "and,"  where  the 
natural  and  documentary  sense  requires  such  a  construction,  we 
are  nevertheless  clearly  of  the  opinion  that  in  this  case  it  can- 
not be  thus  utilized,  for  the  reason  that  by  so  doing  it  would  not 
only  alter  vital  conditions  of  the  contract  but  would  nullify  the 
purpose  of  the  city  evident  by  its  incorporation  in  the  resolutions. 
When  the  grant  was  made  the  city  no  doubt  had  in  contemplation  the 
fact  that  there  might  be  no  franchise  over  or  user  of  the  Liberty 
Street  viaduct  by  the  operation  of  electric  cars.  In  fact,  such  was 
the  case,  fo9  the  record  discloses  that  in  1903  that  part  of  the  line 
was  abandoned.  Accordingly  this  provision  may  have  been  in- 
serted in  the  grant  in  order  to  meet  such  a  contingency,  and  to 
provide  that  in  such  event  the  obligation  of  pasrment  should  rest 
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upon  the  street  railway  company  in  case  the  viaduct  was  recon- 
structed so  as  to  make  it  safe  for  vehicular  travel  only.  The  terms 
contained  in  Section  18  were  for  the  benefit  of  the  city,  which  re- 
served the  right  to  determine  whether  it  should,  and  in  what  man- 
ner it  might,  reinforce  the  Liberty  Street  viaduct ;  and,  therefore,  if 
any  ambiguity  did  arise  in  the  construction  of  that  section,  the 
construction  should  be  resolved  in  favor  of  the  city. 

Judgment  affirmed. 
Wanamaker,  Newman,  Jones  and  Matthias,  JJ.,  concur. 

■ 

Nichols,  C.  J.,  and  Donahue,  J.,  dissent. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS. 

The  New-Way  Products  Company, 
Akron,  $5,000,  boots  and  shoes.  D.  R. 
Stevens,  E.  W.  Flnkle.  R.  C.  Hartong, 
C.  T.  Moore,  L.  C.  Powell. 

The   Paxson   Rim   Company,   Cleve- 
land,  $50,000     C.   D.     Paxson,   H.     C. 
Qulgley,  Fred  O.  Wood,  P.  D.  Quigley, . 
J.  A.  Krieger. 

The  Wilson  Motor  Sales  Company, 
Cincinnati,  $30,000.  James  M.  Wil- 
son.  James  I.  Stevenson,  Raymond  B. 
Wilson,  J.  P.  Peurrung,  A.  B.  C.  Chat- 
field. 

The  Elcar  Motor  Sales  Company, 
Cleveland,  $10,000.  William  L.  Cole, 
M.  Molntyre,  E.  C.  Jetferies,  John  W. 
Albaugh,  E.  B.  Ney. 

The  Freeman  Furniture  Company, 
T^rain,  $10,000.  H.  R.  Freeman,  Wm. 
P.  Rauschert,  B.  F.  Koch,  H.  Gold- 
berg, A.  A.  Hess. 

The      Auping     Development     Com- 
pany, Cleveland,  $15,000,   real  estate.. 
Martin  C.  Auping.  C.  M.  Cllne.  E.  C. 
Blesch,  Walter  A.  W.  Auping,  Hervey 
E.  Miller. 

The  Paxton  Coal  Co.,  Bellaire; 
$5000.  B.  A.  Porter,  M.  Wlgner,  Jas. 
K.  Hunter,  J.  C.  Gow,  H.  E.  Laipple. 

The  Yorkville  Coal  Co.,  Martins 
Ferry;  $10,000.  B.  A.  Porter,  L.  M. 
Wigner,  James  K.  Hunter,  J.  C.  Gow, 
H.  E.  Laipple. 

The  National  Holding  Co..  Akron; 
$20,000.  buildings.  Frank  B,  Burch.  J. 
Henry  Adams,  James  E.  Moyer. 
Haydn  B.  Swlnehart,  Orrin  B.  Wolf. 

The  American  Zinc  Products  Co., 
Warren;  $1,000,000.  D.  W.  Kerr,  F. 
W.  Stillwagon,  W.  Manning  Kerr,  R. 
A.  Leitch,  G.  P.  Gillmer. 

The  Gerodage  Co.,  Cleveland;  $1000, 
development  and  exploration.  Burt 
A.  Porter,  L.  M.  Wigner,  J.  C.  Gow, 
I.  Smith,  James  K.  Hunter. 

The  Park  Side  Realty  Co..  Akron, 
$20,000.  Frederick  J.  Wettach,  Fred- 
erick C.  Wettach,  Frank  B.  Burch. 
Haydn  B.  Swinehart,  Orrin  E.  Wolf. 

The     Rushleigh     Investment      Co., 

The  Rushleigh  Investment  Co., 
Cleveland;  $59,000,  real  estate.  L.  H. 
Heister  Jr.,  Royal  B.  Curtiss,  Frank 
P.  Gibin,  Earl  W.  Elklns,  H.  H. 
Thompson. 


The  CUmalene  Co.,  Canton;  $200,- 
000,  cleaning  powders.  Walter  H. 
Deuble,  Calvin  E.  Hall,  George  H. 
Deuble,  H.  L.  Alexander,  C.  G.  Her- 
bruck. 

The  Paragon  Machine  Tool  &  Manu- 
facturing Co.,  Cleveland;  $10,000.  F. 
W.  Treadway,  George  B.  Folk,  F.  H. 
Pelton,  Norton  McGiffin,  E.  G.  Rush- 
forth. 

The  Smitth-Monark  Co.,  Cleveand; 
$10,000,  machinery.  W.  H.  Fullington, 
Wilson  G  .Smith,  L.  P.  Sampson,  Ar- 
thur H.  Sampson,  A.  A.  Lutton. 

The  TransylvaniarRoumanian  Print- 
ing Co.;  Youngstown;  $15,000.  Rev. 
John  Podea,  Nick  Tekushan  Mike  T. 
Roman,  Victor  Tinerean,  Rev.  Aurel 
Voda. 

The  Guardian  Mortgage  Co.,  Cleve- 
land; $150,000.  Jas.  L.  Vaughan,  Chas. 
v.  Lavan,  R.  J.  Lamb,  E.  B.  Under- 
bill, Samuel  D.  Dodge. 

The  Capitol  Hardwood  Lumber  Co., 
Columbus;  $10,000.  M.  L.  Knotts,  B. 
P.  Boardman,  Samuel  Weil,  J.  L.  Mur- 
ray, Fred  M.  McSweeney. 

The  Globe  Motor  Parts  Co.,  Tiffin; 
$10,000.  John  A.  Manecke,  Howard  G. 
Cook,  George  C.  Wiseman,  Raymond 
W,  Miller,  Forrest  R.  Mellin. 

The  Mar  Dette  Realty  &  Building 
Co.,  Cleveland;  $10,000.  Charles  F. 
Starck,  Margaret  K.  Starck,  Burdettfr 

C.  Starck,  Herman  M.  Dyck.  Ruth  C. 
Dyck. 

The  East  Market  Improvement  Co., 
Akron;  $1000;  real  estate.    C.  G.  Wlse^ 

D.  W.    Maxon.    R.    I.    Moore,    M.    M. 
Rigle,  L.  I.  Moore. 

The  Liberty  Oil  &  Gas  Co.,  Cincin- 
nati; $30,000;  A.  E.  Otte  Jr.,  F^rd 
Ritter.  Harry  H.  Gilson,  Chas.  L.  Hop- 
ping, C.  O.  Andress. 

The  Tinker-Cramer  Vault  C6.,  Baat 
Cleveland;  $15,000.  A.  W.  Tinker. 
James  C.  McCann,  George  A.  GitMtr 
William  A.  Grigsby,  Jay  Comstock. 

The  American  Auto  Alarm  Co., 
Cleveland;  $250,000.  Howard  F.  Bums. 
D.  K.  Henderson,  Herbert  A.  Spring,. 
L.  A.  O'Neil,  K.  G.  Kramer. 

The  Western  Fuel  Co.,  Nelsonville; 
$60,000,   mining.     J.   H.   Sharp,   C.   C. 
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Sharp,  Clarence  Backus,  James  Sharp» 
Nathan  HUl. 

The  Southern  Fuel  Co.,  NelsonvIUe; 
$60,000,  mining.  J.  H.  Sharp,  C.  C. 
Sharp,  Jas.  Sharp,  Nathan  Hill,  Bm- 
ma  Burdette. 

The  Averlll  Dairy  Co.,  Akron;  $20,-. 
000.  Fred  VonGunten,  Christ  W.  Von- 
Qunian,  Edward  VonGunten,  F.  !C. 
Prentice,  J.  A.  H.  Myers. 

The  Music  Hall  Amusement  Co., 
Cincinnati;  $5000.  Miller  J.  Hugglns. 
Fred  W.  Nail,  Myrtle  M  Hugglns. 
George  E.  Fern,  Clara  M.  Nail. 

The  Flairlawn  View  Realty  Co.,  Ak- 
ron; $25,000.  C.  B.  Hays.  W.  T.  Lami- 
son,  V.  H.  Blount,  R.  L.  Pardee,  A. 
M.  George. 

The  Rocky  River  Home  Building 
Co.,  Rocky  River;  $10,000,  real  estate. 
W.  J.  Geiger,  S.  W.  Weuban,  George 
C.  Pratt,  B.  Hemington,  Harry  B. 
Smead. 

The  Steubenvllle,  East  Liverpool  & 
Beaver  Valley  Traction  Co.,  East  Liv- 
erpool, $4,600,000.  J.  H.  Maxwell. 
George  H.  Faulk,  J.  L.  Belaney,  E.  T. 
Ewing,  E.  C.  Dray,  M.  G.  Meakfn.  F. 
C.  Bunting,  A.  L.  Mitchell. 

The  Balkwill  Manganese  Crossing. 
Cleveland,  $1,000.  Stephan  Balkwill. 
T.  P.  Cowgin,  Anna  B.  Balkwill,  W.  A. 
Gprenlund,  E.  D.  Rogers. 

The  iSchachtel-Dlener  Co.,  Cleve- 
land, $10,000.  Max  Schachtel,  Harold 
Schachtel,  C.  S.  Homer,  Lillian  Rich- 
ards, Isadore  Schlank. 

The  East  Thirtieth  Realty  Co.. 
Cleveland,  $10,000.  C.  R.  Megerth. 
Arthur  F.  Young,  John  Fish,  B.  A. 
Stockwell,  C.  H.  Force. 

The  Stutz    Motor  Mart  Co.,  Dayton. 
$10,000.    W.  J.  Walsh,  Jr.,  Iryin     C 
Delscamp,  H.  B.  Sollmano,  I.  Thoma.^ 
Rrusk,  John  Egan. 

The  Excelsior  Fire  Clay  Co..  Lis- 
bon, $30,000.  W.  L.  Ogden.  M.  A. 
Ogden,  F.  R.  Shunk,  J.  R.  Sprankle. 
F.  C.  Davis. 

The  Darnall  Steam  Sterilizer  Co.. 
Cincinnati.  $140,000.  Say  ward  Gal- 
braith,  Albery  E.  DeArmond.  Alice  J. 
Jopf,  C.  J.  McDIarmld,  Huber  A. 
Lloyd. 

The  Dixie  Highway  Sales  Co.,  Bluff- 
ton,  $10,000.  John  Bixel.  Halla  Bixel. 
Russell  Bivel,  Alice  Bixel,  Menno 
Bixel. 

The  Athens  County  Bulck  Co.,  Atb. 
ens,  $10,000.  C.  M.  Gill,  Frank  W. 
Cone,  Fawne  M.  Cone,  Blanche  Weil<*. 
A.  B.  Wells. 


The  Richland  Public  Service  Co., 
Mansfield;  $10,000,  gas.  Rudolph  B. 
Burger,  William  H.  Davey,  Lewis 
Brucker,  John  E.  Loiseau,  Harry  B. 
Butcher. 

The  Firestone  Oil  Co.,  Cleveland; 
$300,000.  Charles  M.  Russ,  L.  A.  M. 
PeJeau,  H.  E.  Brothers,  A.  E.  Cleven- 
ger,  S.  H.  Greensted. 

The  Pneumatic  Door-Controller  Co., 
Cleveland;  $15,000.  Edward  Younger, 
L.  M.  Sewell,  A.  C.  Teare,  A.  E.  Rog- 
ers,   Chas.  A.  Colvin. 

The  Lakewood-Galion  Co.,  Gallon; 
$100,000,  machinery.  Mark  A.  Cope- 
land,   F.  B.  Evarts,  R.  F.  NalUer,  O. 

B.  Schultz,  C.  Verby. 

The  Esterbrook  Coal  Co.,  Cleveland ; 
$25,000.  George  Easterbrook,  Josiah 
O.  Easterbrook,  Alvin  G.  Easterbrook, 
Emma  Easterbrook,  Edna  Easter 
brook. 

The  Windermere  Transfer  &  Mov- 
ing Co.,  East  Cleveland;  $10,000. 
Thomas  Hell,  Jr.,  Louis  Atchison, 
Charles  F.  Krauss,  Joseph  J.  Hail,  E. 
A.  Blnyon. 

The  Marion  Bulck  Co.,  Marlon;  $25,- 
000,  automobiles.  W.  J.  Patterson,  G. 
M.  Gallagher,  Frank  W.  Cadwell,  F.  H. 
Crew,  M.  A.  Marquart. 

The  Sturtevant-Jones  Co.,  Toledo; 
$25,000,  automobiles.  John  M.  Mo- 
Cabe,  Claude  L.  Sturtevant,  Paul  H. 
Jones,  Walter  G.  Kirkbride,  Wayne 
R.  Peppers. 

The  Mammoth  Grocery  &  Depart- 
ment Store  Co.,  Dayton;  $3000.  James 
M.  E.  Kimbro,  A.  W.  Pa3me,  R.  B. 
Dandridge,  George  Donaphin,  George 
W.  Dunn. 

The  Miami  Ice  Delivery  Co.,  Day- 
ton; $25,000.  Joal  O.  Shoap,  William 
Finch,  Frank  J.  Peckham,  Paul  B. 
Hunt,  Chas.  W.  Slagle. 

The  Toledo  Driving  Club  Co.,  To- 
ledo;   $25,000.     J.  J.  Mooney    George 

C.  Bryce,  S.  S.  Burtsfield,  John  Jack- 
son. John  W.  Nichols. 

The  Coliseum  Bowling  &  Billiard 
Academy  Co.,  Toledo;  $10,000.  Bert 
T.  Conllsk,  Harry  N.  Noble,  William 
J.  Dean,  Andrew  J.  Johnson,  Arthur 
L.  Johnson. 

The  Youngstown  Pressed  Steel  Co., 
Youngstown;  $1,000,000.  C.  A.  Man- 
chester. Franklin  B.  Powers,  Paul  J. 
Jones,  J.  C.  Argetsinger,  R.  A.  Hen- 
derson. 

The  Elgin  Brass  Co.,  Cleveland; 
$50,000.    John  A.  Mangan,  G.  A.  Man- 
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gan,  Charles  A.  Man^^an,  Patrick  J. 
Mangan,  M.  A.  Freeborn. 

The  Ault  &  Wiberk  Argentine  Co., 
$25,000,  printing  supplies.  L.  A.  Ault, 
Robert  Hochstetter,  Jesse  B.  Hawley, 
James  D.  Hamilton,  Charles  A.  Allls. 

The  Ault  &  Wiborg  Brazil  Co., 
$25,000,  printing  supplies.  L.  A.  Ault, 
Robert  Hochsrtetter,  Jesse  B.  Hawley, 
James  D.  Hamilton,  Charles  A.  Aille. 

The  Ault  &  Wiborg  Uraguay  Co., 
$25,000,  printing  supplies.  L.  A.  Ault, 
Robert  Hoch&tetter,  Jesse  B.  Hawley, 
James  D.  Hamilton,  Charles  A.  Allls. 

The  Detroit-Greenville  Gravel  Co., 
Greenville;  $200,000.  F.  D.  Coppock, 
C.  E.  Patty,  H.  R.  Brown,  Jos.  F.  Cop- 
pock, Guy  C.  Baker. 

The  J.  D.  Jones  Coal  Co.,  Akron; 
$6000;  A.  H.  Commins,  P.  M.  Held, 
Philip  B.  Treash,  W.  J.  Rout  Feme 
France. 

The  Peerless  Mortgage  Co.,  Cleve- 
land; $100,000.  Wm.  J.  Smith,  Bm- 
mett  P.  Dowling,  Richard  J.  Morlarty, 
Florence  Healy,  B.  D.  Nicola. 

The  Houstonia  Merchandise  Co., 
Somerford;  $15,000.  Foster  B.  Hous- 
ton, Frank  S.  Stone,  Barl  Hull,  Roger 
A.  Houston,  Rachel  A.  Houston. 

The  Manhattan  Laundry  ft  Dry 
Cleaning  Co.,  E3yria;  $20,000.  B.  W. 
Galloway,  W.  C.  Lauck,  Carl  Curtis, 
Elizabeth  Galloway,  Mrs.  Jeanette 
Lauck. 

The  Bond  Cycle  ft  Tire  Repair  Co., 
Cleveland;  $2000.  W.  R.  Winn,  Z.  F. 
Harris,  E.  M.  Bell,  R.  S.  Force,  H.  D. 
Scharfeld 

Increase* 

The  American  Magneto  Company, 
Toledo,  $400,000  to  $500,000. 

The  Jones  Heel  Manufacturing 
Company,  Dayton,  $150,000  to  $200,. 
000. 


The  Buckeye  Dryer  Company,   Co- 
lumbus, $30,000  to  $200,000. 

The  Malin  Motor  Company,  Cleve- 
land, $10,000  to  $40,000. 

The   Mall   Motor  Company,    Cleve- 
land,  $10,000  to  $30,000. 

Buckeye  Iron  ft  Brass  Works,  Day- 
ton;   $75,000  to  $200,000. 

The  Belmont  Tumbler  Co.,  Bellaire, 
$25,000  to  $35,000. 

The  L-C-R  Storage  Battery  Co.,  Daj^- 
ton;  $30,000  to  $55,000. 

The  Butler     County     Canning  Co., 
Monroe;  $20,000  to  $36,000. 

The  Globe  Paper  Co,  Cleveland;  |S0,- 
000  to  $100,<M)0. 

The  John  Fenton  Shoe  Mf!g.  Co.,  Co- 
lumbus; $100,000  to  $200,000. 

The  Edwards  Rubber  Co.,  Akron; 
$10,000  to  $100,000. 

The  G.  B.  Conkey  Co.,  Cleveland; 
$50,000  to  $225,000. 

The  Stembeck  Drug  Co.,  Barberton; 
$4000  to  $10,000. 

The   Wm.   Gent   Vending   Machine 
Co.,  Cleveland;   $50,000  to  $250,000. 

The  C.  H.  Teager  Co.,  Akron,  S500.- 
000  to  11,000.000. 

The  C.  H.  Teager  Co.,  Arkon,  $500,. 
000  to  $1,000,000. 

The  Buckeye  Power    Co.,  Steuben- 
ville.  $9,000  to  $2,241,000. 

The  Goucher  Mines  Co.,  Rayland; 
$20,000  to  $500,000. 

The  Crown  Overall  Manufacturing 
Co.,  Cincinnati;  $200,000  to  $450,000. 

The  Woodsfield  Toy  ft  Novelty  Co.» 
Woodsfleld;    $1000  to  $6000. 

The  Scott  Propeller  Co.,  Cleveland; 
$10,000  to  $50,000. 

The  K-D  Lamp  Co.,  Cincinnati;  $26,- 
000  to  $50,000. 

The  People's  Bank  Co.,  Nelson vlUe; 
$25,000  to  $50,000. 

Decrease 
The  Adam  Brewing  Company,  Cin- 
cinnati,  $100,000  to  $10,000. 
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No.  195—111  the  Matter  of  the  Resolutkm,  File  31943,  of  the  Cotm- 
dl  <rf  the  City  of  Ckveland,  Ohio,  Requesting  the  CoHuniflsion  to 
Appraise  the  Property  of  The  Cleveland  Electric  Illuminating 
Company. 

No.  210— In  the  Matter  of  the  Appeal  of  The  devekin^  Electric 
Illuminating  Company  from  an  Ordinance  Passd  by  the  City  of 
Gevelandy  Ohio,  March  16,  1914,  Fixing  the  Maximum  Electric 
light  Rate  in  the  City  of  Cleveland  at  Three  Cents  per  Kilo- 
watt Hour.. 


Finding  of  Permanent  Valuation. 

On  the  30th  day  of  December,  1916,  this  Commission,  by  its 

order  of  that  date,  found  and  announced  the  tentative  valuation  of 

the  sev^eral  classes  and  lands  of  property  of  The  Cleveland  Electric 

lUuminating  Company  as  a  whole,  used  and  useful  for  the  service 

and  convenience  of  the  public  in  electrical  service,  as  of  July  1, 

1914,  to  be: 

Reproduction  value $22,326,300.52 

Depreciation 1,506,237.90 

Present  value 20,820,062.62 

And  of  all  the  property  of  said  Illuminating  company,  including 

property  used  in  other  than  electrical  operations,  and  property  not 

used  and  useful  in  serving  the  public,  to  be 

Reproduction  value  $24,398,194.01 

Depreciation 1,713,653.07 

Present  value 22,684,540.94 

Against  this  tentative  valuation,  so  fixed,  the  City  of  Cleveland 
filed  its  protest,  aUeging  that  the  reproductive  value  and  the  pres- 
ent value  are 

''More  than  the  true  and  accurate  reproduction  cost  and 
present  value  of  the  same,  and  that  the  amount  allowed  by  said 
Commission  for  depreciation  of  said  company's  property  is  in- 
accurate, incorrect,  and  not  sufficient." 

The  Illuminating  Company  filed  its  protest  against  said  tenta- 
tive valuation,  alleging  that 

"The  reproductive  value  and  the  present  value,  as  deter- 

153 


154  Department  Reports 

mined  by  the  Commission,  are  incorrect,  inaccurate,  and  less 
tiban  the  true  and  accurate  reproduction  cost  and  present  value 
of  the  same/' 

'That  the  amount  deducted  for  depreciation  from  the  re- 
production value  is  excessive  *  *  *  for  the  reason  that  the 
property  value  has  been,  at  all  times,  and  now  is  maintained 
at  tike  Ughest  state  of  efficiency  and  *  *  *  rendering  as  nearly 
I)erfect  service  as  practicable." 

That  the  amount  allowed  for  paving  is  inaccurate  for  the 
reason  that  the  Commission  aUowed  the  original  cost  instead 
of  the  reproductive  cost. 

That  the  Commission  did  not  separately  fix  the  value  of 
the  property  used  and  useful  for  the  service  of  the  public  in 
the  city  of  Cleveland. 

That  the  valuation  did  not  include  the  additions,  exten- 
sions, and  improvements  made  by  the  company  since  July  1, 
1914. 

An  extended  hearing  was  had  on  these  protests  and  such  evi- 
dence introduced,  and  an  examination  of  the  books,  papers,  and  doc- 
uments of  the  company  was  made  by  expert  accountants. 

Suffice  it  to  say,  that  the  evidence  introduced  as  to  unit  costs 
of  the  physical  property  and  the  value  of  the  land  does  not  con- 
vince the  Commission  that  any  change  should  be  made  in  these  re- 
spects in  the  values  fixed  by  the  Commission  in  its  tentative  valu- 
ation. 

The  briefs  of  counsel  on  either  side  were  devoted  almost 
wholely  to  a  discussion  of  the  law  governing  the  appraisal  of  utility 
properties  in  such  cases  and  of  the  methods  adopted  by  the  Com- 
mission in  making  this  appraisal ;  and  as  to  whether  or  not  certain 
items  of  overheads  contained  in  the  tentative  valuation  should  be 
excluded  and  certain  other  items  not  contained  therein  should  be 
allowed. 

On  most  of  these  disputed  items,  this  Commission  has  already 
ruled  in  other  cases  where  the  same,  or  similar  questions,  arose  in 
the  appraisal  of  other  utility  properties,  and  its  views  are  so  fully 
set  forth  in  the  published  decisions  of  such  cases  that  it  is  not 
necessary  to  enter  into  an  extended  discussion  of  the  questions  in 
this  case. 

Briefly  taking  up  the  more  important  items  discussed  in  the 
briefs  of  counsel : 

Paving  Over  Mains. 

The  Illuminating  Company  protested  against  the  method 
adopted  by  the  Commission  in  allowing  only  the  original  cost  of 
such  paving,  instead  of  the  reproduction  cost,  as  of  July  1,  1914, 
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it  does  not  appear  to  have  seriously  pressed  this  contention.  At  all 
events^  that  is  the  method  adopted  by  this  Commission  in  former 
appraisals  and  it  has  been  approved  by  the  Supreme  Court  of  this 
state,  and  while  in  some  respects  it  is  a  departure  from  the  strict 
reproduction  theory,  we  see  no  good  reason  for  changing  the  prac- 
tices of  the  Commission  in  that  respect. 

Depreciation. 

Regarding  this  much  discussed  idea,  the  Illuminating  Company 
contends  that  inasmuch  as  its  plant  has  been  kept  and  is  in  a  high 
state  of  repair,  and  is  capable  of  rendering  as  nearly  a  perfect  serv- 
ice as  if  its  component  parts  were  new,  the  most  that  should  be  al- 
lowed under  this  head  is  such  a  sum  as  would,  in  the  future,  when 
repair  becomes  necessary,  restore  the  unit  to  its  original,  or  essen- 
tiaUy  original  condition.  This  sum  the  comi)any  has  estimated  at 
$445,950.24,  which  it  designates  '^ Accrued  Restoration  Cost^'  and  it 
claims  that  no  greater  sum  should  be  deducted  from  the  reproduc- 
tion cost,  new. 

The  City's  Engineers  fix  the  depreciation  at  $1,961,792.59, 
which  figure  they  say  was  arrived  at  by  inspection  and  observation. 

In  the  City's  brief  is  this  explanation : 

"By  observation  it  is  not  intended  to  say  that  the  city  in- 
spected every  machine,  turbine,  or  building,  for  this  was  im- 
possible for  the  city's  engineers  to  accomplish  in  the  limited 
time  at  their  disposal.  The  observation  that  was  made  was 
sufiicient  to  convince  the  engineer  that  the  expectancy  tables  as 
applied  to  the  property  were  proper  ones  to  use  in  each  in- 
stance." 

« 

The  Commission's  Engineers  figured  depreciation  of  the  physi- 
cal property  at  $1,429,641.52.  In  arriving  at  their  figure  they  did 
what  the  City's  Engineers  did  not  do.  Mr.  White,  Chief  Engineer, 
testified  (Page  362  of  the  record)  concerning  their  investigation : 

'That  consisted  of  taking  of  the  field  sheets  on  which  the 
company  was  claiming  their  property  and  visiting  all  of  the 
property,  making  examinations  of  it,  determining  first  its  exist- 
ence, its  depreciation,  and  its  condition.  Notes  were  made  on 
the  field  sheets  by  the  egnineers  in  the  field,  at  the  time  of  the 
investigation,  and  these  sheets  were  filed  in  the  ofiice." 

And  on  Page  370  of  the  Record  he  says : 

'The  engineers  in  the  field  visited  each  and  every  parcel 
of  the  property  all  the  way  through,  made,  their  notes  on  the 
condition  of  the  property  on  the  field  sheets,  that  was  carried 
through  in  the  summarizing  after  the  pricing,  and  the  relative 
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percentage  waa  deducted  from  the  eost  new,  joat  aa  indicated 
here  and  indicated  in  the  detail  right  atraight  through  the 
book." 

We  think  the  figure  ($1^13,643.07)  representing  depreciation 
in  the  tentative  valuation  should  stand,  and  it  is  so  ordered. 
Addition  and  Betterment  Since  July  1,  1914. 

It  is  sufficient  to  say  concerning  this  item  that  an  appraisal  as 
of  the  date,  July  1, 1914,  could  not  contain  the  cost  of  additions  and 
betterments  made  since  that  date.  Whatever  consideration  should 
be  given  to  this  item,  if  any,  will  be  taken  care  of  on  the  final  hear- 
ing on  the  rate  of  return. 

.    Land. 

The  city  contends  that  a  portion  of  the  E.  70th  Street  tract  of 
land,  included  in  the  inventory,  is  filled-in-Iand  and  that  no  allow- 
ance should  be  made  for  the  area  north  of  the  shore  line  of  Lake 
Erie;  that  about  five  acres  of  said  land,  so  filled  in,  belongs  to  the 
state,  and  that  as  to  such  portion  the  Illuminating  company  has  no 
title. 

The  Illuminating  company,  on  the  other  hand,  claims  that  ri- 
parian owners  acquire,  if  not  a  fee  simple  title,  at  least  a  perpetual 
easement  to  such  filled-in-land,  and  that  in  so  far  as  its  service  to 
the  public  is  concerned,  the  value  would  be  the  same. 

The  Commission  ruled  at  the  hearing  that  it  had  no  jurisdic- 
tion to  try  the  right  of  title.  Its  engineers  found  the  Illuminating 
company  in  possession  of  this  land,  whereon  is  situated  its  chief 
power  house,  and  that  the  company  was  occupying  it  under  a  claim 
of  right  and  .title  and  that  all  of  it  was  used  and  useful  in  furnish- 
ing electric  service  to  the  public.  So  far  as  disclosed  by  the  rec- 
ord, neither  the  state  nor  any  adverse  claimant  is  disputing  the  title 
of  the  company  to  such  land.  Should  an  adverse  claimant  appear 
and  successfully  contest  the  title  of  the  Illuminating  company  and 
dispossess  it,  the  Company  would  be  under  the  necessity  of  acquir- 
ing title,  or  providing  other  lands  of  like  extent  to  serve  the  same 
purpose  in  conducting  its  business^  The  Commission  will  not  as- 
sume to  determine  the  question  of  title,  but  finds  the  value  of  the 
land  which  the  Dluminating  company  has  dedicated  to  the  use  of 
the  public  and  to  which  it  claims  title,  leaving  any  legal  question 
which  may  arise  concerning  the  same  to  the  tribunals  having  jur- 
isdiction of  such  matters. 

Cost  of  Attaching  Business. 
A  large  part  of  the  brief  of  both  parties  is  devoted  to  a  dis- 
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cufision  of  this  item,  and  voluminous  quotations  from  authorities 
are  given.  Perhaps  no  single  subject  in  the  appraisal  of  public  util- 
ity properties  has  given  rise  to  more  extended  discussion  than  that 
of  ''Going  Value,"  or  ''Going  Concern  Value/'  And  when  the  utter- 
ances of  courts  and  commissions  concerning  this  subject  are  care- 
fully analyzed,  it  is  rather  surprising  that  there  is  so  little  real  con- 
flict in  the  decisions.  The  apparent  conflict  is  due  to  the  fact  that 
under  the.  guise  of  Going  Value  so  many  different  elements  have 
been  marshalled  by  so-called  "experts'*  and  so  many  unreasonable, 
illogical  and  unconscionable  claims  have  been  made,  that  in  weed- 
ing the  false  from  the  true,  phraseology  has  sometimes  been  used 
by  courts  and  commissions  which,  if  not  carefully  analyzed  and  ap- 
plied to  the  particular  case,  is  misleading. 

That  there  is  a  substantial  value  to  a  Going  Concern — a  utility 
with  customers  attached,  yielding  an  adequate  income — ^we  think  no 
court  or  commission  has  ever  denied.  Some  citations  with  refer- 
ence to  electric  lines  are  given,  which  indicate  the  contrary,  but 
electric  lines  do  not  attach  customers.  They  are  dependent  upon 
the  traveling  public,  which  varies  from  day  to  day.  Utilities  de- 
pend upon  attached  customers,  who  are  for  the  most  part,  per- 
manent. To  attach  these  customers  costs  money,  and  the  e^cpen- 
diture  is  as  necessary  as  the  expenditure  for  poles  and  wires,  and 
machinery,  and  buildings.  It  is  to  secure  these  customers  that  the 
whole  enterprise  has  been  built,  and  without  that  the  plant  would 
be  a  failure. 

We  do  not  think  that  any  court  or  commission  has  held  that 
the  cost  of  attaching  consumers  is  not  a  necessary  and  legitimate 
expense  and  that  the  added  value  because  of  them  is  not  entitled 
to  be  included  in  the  appraisal ;  but  when,  under  the  guise  of  Going 
Value,  there  has  been  an  effort  to  include  other  things,  such  as 
"Good  Win,"  "Monopoly  of  the  Field  of  Operation,"  "Location  in  a 
Prosperous  and  Populous  Community,"  and  the  like — ^in  short,  an 
attempt  to  capitalize  intangible  values  which  cost  them  nothing, 
but  which  were  conferred  by  the  public  which  they  serve,  or  grew 
out  of  their  environment — Going  Value  in  that  sense  has  been  de- 
nied. But  in  such  cases,  consideration  has  uniformly  been  given  to 
the  fact  that  the  plant  was  in  successful  operation  as  a  going  con- 
cern. 

In  Des  Moines  Gas  Co.  vs.  Des  Moines,  236  U.  S.,  165,  Mr.  Jus- 
tice Day,  in  announcing  the  opinion  of  the  Court,  said : 

"That  there  is  an  element  of  value  in  an  assembled  and 
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established  plant,  doing  business  and  earning  money,  over  one 
not  thus  advanced,  is  self  evident.  This  element  of  value  is  a 
property  right  and  should  be  considered  in  determining  the 
value  of  the  property  upon  which  the  owner  has  a  right  to 
make  a  fair  return  when  the  same  is  privately  owned,  although 
dedicated  to  public  use." 
And  on  Page  171  he  observes : 

''The  fiscal  value,  as  hereinafter  determined,  is  reckoned 
upon  the  fact  that  the  plant  was  in  successful  operation,  when 
the  ordinance  was  enacted,  otherwise  its  value  would  be  much 
less.  The  going  value  is  that  enhancement  which  results  from 
a  well  developed  and  paying  business." 

In  that  case  it  was  sought  to  inject  an  added  value  for  ''Good 
Will,"  masquerading  under  the  head  of  ''Going  Value."  This  the 
Court  properly  refused. 

We  know  of  no  later  deliverance  by  this  Court  which  discards, 
or  modifies,  this  theory. 

This  Commission  early  discarded  the  term  "Going  Value," 
which  had  so  often  been  used  as  a  cloak  to  cover  a  multitude  of  sins, 
and  adopted  the  method  of  allowing,  in  its  stead,  such  reasonable 
sum  as  it  found  would  compensate  the  company  for  the  cost  of  main- 
taining its  contract  ofiice;  paying  the  salaries  of  managers,  sales- 
men, engineers,  and  clerks ;  cover  the  cost  of  advertising ;  free  wir- 
ing; and  incidental,  miscellaneous  expenses,  necessarily  incurred  in 
attaching  customers.  No  matter  by  what  name  it  may  be  called, 
it  is  the  expense  incurred  in  transferring  the  bare-bones  into  a  go- 
ing concern. 

We  do  not  understand  that  the  City  denies  that  there  is  such 
an  element  of  cost,  but  that  it  contends  that  such  cost  can  be  al- 
lowed only  when  there  are  early,  uncompensated  losses,  or  where 
the  company  has  not  been  able  to  defray  these  expenses  and  pay 
reasonable  dividends ;  and  that  in  such  case  it  should  be  determined 
by  the  "Original  Cost  Method"  and  not  by  the  "Reproduction  Cost 
Method." 

Counsel  for  the  City  seem  to  construe  the  recent  decision  of 
the  Supreme  Court  of  Ohio  as  adopting  this  rule.  We  do  not  so 
construe  the  decision.  As  we  understand  it,  the  Court  meant  to 
say  that  since  such  intangible  items  cannot  be  inspected  and  valued, 
as  a  pole,  or  a  piece  of  machinery,  but  must,  at  the  best,  be  "neces- 
sarily uncertain,  theoretical,  and  somewhat  arbitrary,"  it  was  in- 
cumbent upon  the  utility  to  produce  proof  as  to  what  the  service 
would  cost ;  but  we  do  not  think  the  court  intended  to  indicate  that 
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there  should  necessarily  be  any  departure  from  the  ''Reproduction 
Method"  in  determining  that  element.  If  the  Ck)urt  did  hold  that 
only  when  the  original  cost  could  be  obtained  the  elements  should  be 
allowed,  there  would  be  nothing  ''uncertain,  theoretical  and  some- 
what arbitrary''  about  it.  It  could  be  definitely  shown  by  the  Com- 
pany's books,  or  it  could  not  be  proved  at  all. 

The  City  seems  also  to  contend  that  the  cost  of  attaching  busi- 
ness should  not,  in  any  case,  be  included  in  the  valuation,  but  should 
be  treated  as  an  operating  expense.  We  know  of  no  case  where 
it  has  been  disposed  of  in  that  manner;  and  if  it  were  so  treated, 
the  cost  of  attaching  future  business  would  have  to  be  calculated 
and  an  additional  sum  sufficient  to  cover  it  added  to  the  annual  op- 
erating expenses  and  this  method  would  require  far  greater  con- 
tribution from  the  consumer  than  would  be  required  if  the  com- 
I)any  were  given  but  a  fair  rate  of  return  on  the  amount  of  money 
already  expended  in  attaching  business. 

The  Company  filed  an  exhibit  showing  its  estimate  of  the  aver- 
age cost  of  attaching  business  and  the  items  included  in  such  esti- 
mates; and  both  Mr.  Lindsey,  for  twenty  years  manager  of  the 
Company,  and  Mr.  McClelland,  its  Consulting  Engineer,  testified 
that,  from  long  experience  in  such  matters,  their  knowledge  of  the 
cost  of  labor,  material,  salaries,  office  facilities,  advertising,  and  the 
like,  in  securing  customers,  the  Company'^  estimate  of  $18.27  per 
customer  is  fair  and  reasonable;  and  Mr.  Llnast^j  **'^^ified*that  in 
making  and  compiling  the  exhibit,  prices  of  labor  and  mateiio!  were 
taken  as  of  July  1, 1914. 

Mr.  White,  the  Commission's  Engineer,  testified  that  he  had 
had  twenty  years'  experience  in  that  line  of  employment,  and  that 
the  figures  in  the  tentative  valuation  was  approved,  both  by  his 
computation  and  his  experience. 

Cost  of  Cedar  Poles. 

Comment  was  made  in  the  City's  brief  on  the  fact  that  in  the 
Cleveland  Telephone  Company  valuation  an  allowance  of  $16.74  was 
made  for  a  certain  kind  of  40'  Cedar  Pole,,  while  in  this  case  the 
engineers  estimated  the  cost  of  such  poles  at  $21.90. 

This  difference  arises,  however,  from  the  fact  that  the  Elec- 
trical Department  includes  several  items  in  the  Unit  Cost  of  poles 
which  the  Telephone  Department  distributes  under  other  heads. 
For  example,  the  items : 
'Turchasing, 
Tools  and  Appliances, 
Construction  Superintendence, 
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were  included  hj  the  Ciommiseion's  Engineers  in  tlie  Cle?eland  tde- 
piione  cases  under  tl^  heading:  ''SuppUee,  Tools,  Expense,  and 
Plant  Supervision/'  and  the  items  of 

"Shop,  Stores  or  Yard  Charges, 
Incidental  materials. 
Breakage,  loss  and  waste, 
Construction  accounting. 
Employers  liability  insurance. 
Public  liability  insurance. 
Contingencies." 

are  included  by  the  Commission's  Engineers  in  the  Cleveland  teie- 
]ribone  cases  in  the  items  of :  "Organization,  General,  Legal,  Engin- 
eering, Contingencies,  Casualties,  Omissions,  Insurance,  Taxes  and 
Interest." 

As  the  items  enumerated  above  are  not  elements  of  the  unit 
cost  structure  as  used  by  the  engineers  in  The  Cleveland  Telephone 
Company  case,  and  are  treated  as  elements  of  the  Unit  Cost  struc- 
'  ture  in  The  Cleveland  Electric  Illuminating  Company  case,  the  cost 
of  cedar  poles  in  the  respective  appraisals  are  not  on  a  comparable 
basis. 

If  the  items  distributed  elsewhere  were  added  to  the  Telephone 
Deimrtment's  unit  cost  of  poles,  there  would  be  little,  if  any,  dis- 
crepancy between  the  two  appraisals. 

Cost  of  Financing. 

The  tentative  valuation  carries  an  item  of  $1,034,660.50  for 
Hnancing. 

The  Commission  adopted  the  Engineer's  report  in  fixing  the 
tentaure  valuation,  leaving  disputed  questions  to  be  finally  deter- 
mined ai.'^er  the  hearing  on  protests  and  on  fixing  the  final  valua- 
tion. Tht  engineer,  however,  directed  the  attention  of  the  Com- 
mission to  this  item  without  recommendations. 

The  policy  of  this  Commission  with  reference  to  the  case  of 
financing  has  been  fully  set  forth  in  its  findings  in  Lima  vs.  Lima 
T.  &  T.  Company,  P.  O.  R.  1916-M,  670,  and  In  re  Cincinnati  G.  &  E. 
Company,  P.  O.  R.  1916-F,  416,  to  which  reference  is  made. 

There  was  an  attempt  on  the  part  of  the  Illuminating  Company 
to  dictinguisl*  tlii»  case  from  those,  but  we  see  no  reason  for  draw- 
ing a  distinction.  We  are  still  of  the  opinon  that  the  cost  of  financ- 
ing should  be  amortized.  The  item  was  improperly  included  in  the 
tentative  valuation  and  will  be  excluded  from  the  final  valuation. 


PuBUc  Utiuties  Commission 


161 


We  have  considered  all  of  the  objections,  interposed  by  ths 
spective  parties  to  the  tentative  valuatiuu,  but  in  no  other  respect, 
except  that  of  eliminating  the  cost  of  financing,  and  such  changes 
as  are  incident  thereto,  and  a  few  minor  changes  due  to  mathemat- 
ical errors,  to  which  attention  was  called  during  the  hearing  and 
corrections  made,  do  we  find  any  warrant  for  changing  said  tenta- 
tive valuation,  and  with  these  changes,  the  same  is  allowed  and  is 
found  and  fixed  as  the  i)ermanent  valuation  of  the  entire  property 
in  the  one  case,  and  the  property  devoted  to  electric  service  by  said. 
The  Cleveland  Electric  Illuminating  Company  in  the  other,  and  an 
order  wiU  be  made  in  formal  case  No.  195  and  in  formal  case  No. 
210  accordingly. 

In  formal  case  No.  210,  which  deals  only  with  the  property  de- 
voted to  electrical  service,  it  will  be  necessary  to  seggregate  the 
property  used  and  useful  in  furnishing  electric  service  in  the  City  of 
Cleveland,  Ohio,  from  the  entire  electric  property  of  said  company. 
The  Commission  will  proceed  to  make  such  seggregation  and,  when 
completed,  will  make  a  further  order  finding  the  value  of  such  prop- 
erty so  used  and  useful  in  furnishing  electric  service  in  the  City  of 
Cleveland.  If  either  party  is  dissatisfied  with  the  division  of  the 
property  so  to  be  made,  the  respective  parties  will  be  given  an  op- 
portunity to  be  heard,  if  they  so  desire,  upon  the  accuracy  of  such 
division,  when  this  matter  comes  on  to  be  heard  upon  the  rate. for 
service  to  consumers  of  said  city. 

The  Commission,  therefore,  finds  and  ascertains  the  per- 
manent value  of  the  several  classes  and  kinds  of  property  of  The 
Cleveland  Electric  Illuminating  Company,  and  the  property  of  said 
Company  as  a  whole,  used  and  useful  for  the  service  and  conven- 
ience of  the  public  in  Electrical  service,  as  of  July  1,  1914,  to  be  as 
set  forth  in  the  following  summary,  namely : 

Reproduction  Present 

Value  Depreciation  Value 

Land    - $     921,728.26        $ |     921,728.26 

Structures    2,248,971.89  104,800.68  2,144,171.21 

Equipment  ^ 12,696^66.52  l,294,9d8.63  11,401,926.99 

Current  and  Nominal  Assets       381,749.20  28,366.39  153383.81 

Total  Electric  $16,249,314.87        $  1,428,104.60        $14,821,210.27 

Less  Coal  ~.$       27,630.70        $ $       27,680.70 

^^^^^'^^'^^^^^^^^■^'■•^■^^^■^■^*  ^^^■^^^•^^■^^■^i^^W^B*^***^**  ^^m^^^^m^^Kmmm^imi^^^im^a^t^^^m^ 

Sub  Total $16,221,684.17        $  1,425,104.60        $14,793,579.57 

Plus  Undistributed 

Overhead    Cbgs $       17,467.54        $         1,516.92        $       15,920.62 

Total  Physical  Propu....$16^9,141.71        $  1,429,641.52        $14309,500.19 
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intangibles— 

Preliminary  Expense  9  bdfiOlM        $ $       59»807.60 

Omisaions  163,174.14  13,484.95  139,689.19 

Engineering  531,781.13  46,816.29  484,964.84 

Legal  Expenses  98,756.21           98,756.21 

Administration  Expenses  ..  185.aq4.73  16,255.14  168,799.59 
Taxes,  2.90  on 

$15,676,397.49    454,586.53           454,586-53 

Interest,  12  per  cent 

on    $17,158,697.73 2,059,031.73           2,059,031.73 

Cost  to  attach  business......  1,112,070.00           1,112,070.00 

Working  Capital  274,037.09           274,037.09 

Total  Intangibles $  428,339.06        $       76,596.38        $  4351,742.65 

Total  Propert^^  Used  and 
Useful  in  Electric 
Operations   $21,167,480.77        $  1,506,237.90        $19,661,242.87 

And  the  Commission  further  finds  the  permanent  value  of  all  of 
the  property  of  said.  The  Cleveland  Electric  Illuminating  Company^ 
including  that  used  for  other  than  electrical  operations,  and  includ- 
ing that  not  used  and  useful,  as  of  the  date,  July  1,  1914,  to  be  as 
follows,  namely : 

Reproduction  Present 

Value  Depreciation  Value 

Total  Property  Used  and 
Useful    in    Electric 

Operations    $21,167,480.77        $  1,506,237.90        $19,661,242.87 

Property   Used   in    Other 
Than  Electric 
•   Operations   1,685,815.46  159,765.20  1,526,050.26 

Sub  Total  ^ $22,853,296.23        $  1,666,003.10        $21,187,293.13 

Property  Not  Used 

or  Useful $     289,344.19        $       47,649.97        $     241,694.22 

Grand  Total $23,142,640.42        $  1,713,653.07        $21,428,987.85 

November  15—  CALENDAR 

11  a.  m. — ^Rittenour  vs.  Toledo  and  Cincinnati  et  al. 
Noyember  16 —  * 

10  a.  m. — ^K.  B.  Premer  et  al.  vs.  Millersburg,  Wooster  &  Orxville  Tele- 
phone Company. 

2  p.  m. — Conference  Boston  Street  Railway  Commissioners. 
November  19— 

2  p.  m: — ^Application  of  Cleveland  Terminal  Company  to  issue  $2,500,000 
bonds  and  $500,000  common  stock. 

2:30  p.  m. — ^Application  of  P.  L.  Clifton. 
November  20 — 

10  a.  m. — ^Kelley  Plaster  Company  vs.  Lake  Erie  &  Western  Railroad  Com- 
pany et  al. 

1:30  p.  m. — Joint  application  of  Indiana  vs.  Telephone  Company  et  aL 
November  21 — 

10  a.  m. — Superior  Portland  Cement  Co.  vs.  D.  T.  ft  L IL  R.  Co. 

1:30  p.  m. — Jackson  Iron  &  Steel  Co.  vs.  D.  T.  A  I.  R.  R.  Co. 
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Electioii  Officers  are  Required  to  Count  all  Votes  Cast  for  any  Per- 
son on  any  Ticket  on  the  Ballot  The  Mere  Fact  that  Some  of 
the  Candidates  Whose  Names  Appear  on  the  Ballots  have  With- 
drawn Since  the  Printing  of  the  BaUots  has  no  Effect  Whatever. 
It  is  the  Duty  of  the  Election  Officers  to  Transmit  the  Returns  of 
the  Election  in  the  Respective  Precincts  to  the  Deputy  Supervisor 
of  Elections  Without  Respect  to  any  Withdrawals  and  the  Deputy 
Supervisor  of  Elections  can  pay  no  Attention  to  the  Fact  that 
There  is  on  File  in  their  Offices  Withdrawals  of  Certain  Candi- 
dates Whose  Names  are  Printed  upon  the  Ballots.  If  a  Man  is 
Voted  for  at  an  Election  in  any  Manner,  Receives  the  Highest 
Number  of  Votes  for  the  Office  and  is  Duly  Qualified  Therefor, 
he  is  Elected  to  said  Office.  If  he  does  not  Want  the  Office,  he 
Need  not  Qualify.    Or  if  he  Qualifies  it  is  in  his  Power  to  Resign. 


No.  767— (Opinion  Dated  November  3,  1917.) 

Hon.  J.  P.  Huxley,  Prosecutins  Attorney,  Youngstown,  O. 

Dear  Sir :    Your  telegram  to  me  reads  as  follows : 

"All  candidates  for  city  solicitor,  except  B y  Repub- 
lican, have  given  written  notice  to  board  of  elections  of  with- 
drawal of  their  candidacy.  Should  votes  cast  for  those  who 
have  withdrawn  be  counted  by  the  board?" 

You  do  not  say  when  the  withdrawing  candidates  filed  their 
written  notices  of  withdrawal,  but  I  take  it  that  same  must  have 
been  done^very  recently  and  that  such  fact  occasioned  your  tele- 
gram. 

It  will  be  necessary  to  consider  several  sections  of  the  election 
law  which  bear  upon  the  question  submitted. 

Section  5010  G.  C.  provides  : 

"K  a  person  nominated  as  herein  provided  die,  withdraw, 
or  decline  the  nomination,  or  if  a  certificate  of  nomination  is 
insufiicient  or  imperfect,  the  vacancy* thus  occasioned,  may  be 
filled  or  the  defect  corrected  in  the  manner  provided  for  orig- 
inal nominations.  Such  nomination  to  fill  a  vacancy,  or  cor- 
rected certificate  must  be  certified  to  the  secretary  of  state  at 
least  thirty  days  or  to  the  board  of  deputy  state  supervisors 
at  least  twenty-five  days  previous  to  the  day  of  election.  If, 
when  the  original  nomination  was  certified,  there  was  certified 
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a  committee  authorized  to  represent  the  party,  as  herein  pro- 
vided, it  may  fill  such  vacancy." 

Section  5012  6.  C.  will  have  no  application  because  it  merely 
refers  to  a  vacancy  caused  by  the  death  of  a  candidate. 

It  will  be  seen  from  Section  5010  6.  C.  that  provision  is  made 
for  the  filling  of  a  nomination  that  has  been  declined  or  when  a  per- 
son nominated  has  withdrawn,  provided  the  certificate  to  fill  the  va- 
cancy is  certified  to  the  deputy  state  supervisors  of  elections  at 
least  twenty-five  days  previous  to  the  day  of  election. 

So  if  this  were  a  case  of  filling  a  vacancy,  the  time  for  such 
filling  having  gone  by,  no  vacancy  could  be  filled.  But  your  ques- 
tion really  has  to  do  with  the  duties  of  the  election  ofiicers  at  and 
after  th^  election,  and  whether  such  ofiicers  can  pay  any  attention 
to  the  withdrawal  of  the  candidacy  thus  made  a  few  days  before 
the  election. 

In  State  ex  rel.  vs.  Taylor,  Sec'y  of  State,  55  O.  S.,  885,  the  Su- 
preme Court  had  before  it  a  question  regarding  the  omission  from 
a  ticket  of  the  name  of  a  candidate  who  subsequently  withdrew, 
there  being  no  nomination  to  fill  the  vacancy.  The  court  held  in 
the  first  paragraph  of  the  syllabus  as  follows : 

"It  is  the  imperative  duty  of  the  secretary  of  state,  as 
state  supervisor  of  elections,  to  send  to  the  deputy  supervisors 
the  form  of  ballot  to  be  used  at  an  approaching  election  imme- 
diately upon  the  expiration  of  the  time  allowed  for  correcting 
certificates  of  nomination." 

And  further  held  that  since  the  withdrawal  of  the'  candidate  had 
not  been  filed  prior  to  the  time  when,  in  the  performance  of  hie 
duties,  the  secretary  of  state  would  have  sent  out  the  fdrm  of  bal- 
lot, such  withdrawal  was  too  late  and  that  the  name  should  appear 
«p(m  the  ballot. 

At  p.  391  the  court  says : 

"All  the  supervisors  are  charged  with  important  and 
clearly  defined  duties  with  respect  to  the  filling  of  vacancies. 
It  is  not  their  duty  to  aid  in  the  creation  of  vacancies  that  are 
not  to  be  filled." 

So  in  the  instant  case,  as  far  as  the  ballot  is  concerned,  which 
is  to  be  delivered  to  the  elector,  a  withdrawal,  after  the  ballot  has 
been  prepared  by  the  supervisors  of  elections,  is  wholly  unavailing. 
It  is  the  same  as  if  no  withdrawal  had  been  filed  at  all.  With- 
drawals to  be  effectual  must  certainly  be  prior  to  the  time  of  the 
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printing  of  the  ballots  or  prior  to  the  time  within  which,  under  the 
law,  the  supervisors  of  elections  should  have  printed  the  ballots. 

Under  the  so-called  absent  voters'  law,  Section  6078-1  et  seq. 
6.  C.  (107  O.  L.,  62),  an  elector  who  finds  that  he  will  be  unavoid- 
ably absent  from  his  home  precinct  on  election  day  may,  by  tak- 
ing the  proper  steps,  obtain  a  ballot  and  cast  same. 

Section  6078-3  G.  C.  (107  O.  L.,  64)  provides  that  at  any  time 
not  more  than  thirty  days  nor  less  than  three  days  prior  to  the  day 
of  election,  the  elector  who  has  made  application  for  and  received 
the  absent  voter's  supplies  therein  provided  for,  may  appear  be- 
fore the  proper  officer  and  mark  and  seal  his  ballot  and  have  same 
returned  to  the  deputy  supervisors  of  elections  of  his  home  county 
for  proper  casting  on  election  day.  This  pre-supposes  that  at 
some  time  not  later  than  thirty  days  before  the  election  the  deputy 
supervisors  of  elections  shall  have  had  the  ballots  printed;  other- 
wise the  applications  received  from  absent  voters  could  not  be  at- 
tended to. 

I  take  it  under  the  law  that  the  city  ticket  in  question  had  been 
duly  prepared  at  least  thirty  days  prior  to  the  election  and.  that 
opportunities  have  been  given  to  the  absent  voters  of  Youngstown 
to  receive  the  official  ballot  and  to  mark  and  return  same,  for  a 
long  time  prior  to  the  filing  of  the  withdrawals  of  the  candidates  in 
question. 

Absent  voters  may  have  voted  for  these  very  candidates  who 
are  now  seeking  to  have  their  names  withdrawn.  These  absent 
voters'  ballots,  as  well  as  the  ballots  cast  at  the  different  precincts 
in  your  city  on  election  day,  must  necessarily  contain  the  names 
that  have  been  printed  upon  the  official  ballot,  and  when  the  judges 
come  to  count  the  ballots  on  the  closing  of  the  polls,  their  duty 
is  no  different  than  it  is  under  all  other  circumstances;  that  is, 
the  mere  fact  that  knowledge  has  been  brought  home  to  them  that 
some  person  has  withdrawn,  gives  them  no  right  or  authority  to  al- 
low that  knowledge  to  affect  the  performance  of  their  official  duties 
in  casting  and  counting  the  vote. 

Section  5083  G.  C.  provides  for  the  counting  of  the  votes. 

Section  5088  G.  C.  provides  that  the  clerk  shall  enter  in  sepa- 
rate columns  by  tallies  under  or  opposite  the  names  of  the  per- 
sons voted  for,  all  the  votes  read  by  the  judges,  and  that  after  the 
examination  of  the  ballots  has  been  completed,  the  number  of  votes 
for  each  person  shall  be  enumerated  under  the  inspection  of  the 
judges  and  set  down  as  provided  in  thje  form  of  the  tally  sheets. 
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In  your  telegram  you  ask  whether  or  not  the  'Votes  cast  for 
those  who  have  withdrawn  be  counted  by  the  board."  Of  course 
the  deputy  supervisors  of  elections  have  nothing  to  do  with  the 
counting  of  the  votes  cast  at  the  polls  on  election  day.  The  re- 
turns of  such  voting  come  to  them  under  the  provisions  of  Section 
6093  G.  C,  and  it  is  from  such  returns  that  the  board  makes  the 
abstract  required  by  Section  5094  G.  C. 

In  view  of  the  foregoing  it  is  my  opinion  that  the  duties  of  the 
election  officers  require  that  they  count  all  the  votes  cast  for  any 
person  on  any  ticket  on  the  ballot ;  that  the  mere  fact  that  some  of 
the  candidates,  whose  names  appear  on  the  ballot,  have  withdrawn 
since  the  printing  of  the  ballots,  has  no  effect  whatever ;  that  it  is 
the  duty  of  the  election  officers  to  transmit  the  returns  of  the  elec- 
tion in  their  respective  precincts  to  the  deputy  supervisors  of  elec- 
tions, without  respect  to  any  withdrawals;  and  further  that  the 
deputy  supervisors  of  elections,  in  their  duty  of  abstracting  the  re- 
turns, can  pay  no  attention  to  the  fact  that  there  is  on  file  in  their 
office  withdrawals  of  certain  candidates.  If  a  man  is  voted  for  at 
an  election,  in  any  manner,  receives  the  highest  number  of  votes  for 
the  office,  and  is  duly  qualified  therefor,  he  is  elected  to  said  office. 
If  he  does  not  want  the  office,  he  need  not  qualify,  or  if  he  qualifies^ 
it  is  in  his  power  to  resign. 


A  Prosecuting  Attorney  Cannot  Pay  from  the  Money  Allowed  Un- 
der Section  3004,  General  Code,  and  Sum  of  Money  to  an  Attorney 
to  Represent  the  County  in  an  Action  in  a  Civil  Proceeding,  Said 
Section  Applies  to  Criminal  Matters. 


No.  749— (Opinion  Dated  October  31.  1917.) 

Hon.  R.  A,  Kerr,  Prosecuting  Attorney,  Troy,  Ohio. 

Dear  Sir :     You  request  my  opinion  on  the  following  facts : 

"Can  a  prosecutor  pay  from  the  money  allowed  him  under 
G.   C.  3004  a  sum   of  money  to  an  attorney  to   represent 

him,  or  rather  represent  the  county  in  any  action,  and  if  so, 
can  it  be  done  in  a  civil  action," 

Upon  my  request  for  additional  information  you  state  that: 

"He  (the  ex-prosecutor)  received  a  telephone  message 
that  the  Conservancy  act  would  be  for  hearing  before  the  court 
of  appeals  and  that  he  wished  P.  T.  to  assist  but  that  the  com- 
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missioners  were  not  in  session  and  he  did  not  have  time  to 
^t  them  in  session  to  act  on  the  matter  in  time  for  him  to 
have  Mr.  T.  appear  for  the  county  before  the  court  of  appeals, 
and  because  of  this  fact  he  paid  Mr.  T.  from  his  expense 
fund/' 

In  his  report  the  state  exammer  made  the  following  finding  of 
fact  in  relation  thereto : 

"Mr.  F.  C.  G.  was  prosecutor  of  this  county  from  January, 
1915,  to  January,  1917.  As  provided  in  Section  3004,  G.  C, 
he  drew  $1275.00  from  the  treasury  for  the  expenses  for  the 
year  1915.  ♦  ♦  ♦  The  two  principal  items  of  ex^pense  as 
shown  to  be  expenses  in  connection  with  the  conservancy  flood 
proposition  •  ♦  ♦.  There  are  three  items  in  the  conservancTy 
expense  list  that  your  examiner  believes  wholly  illegal.  They 
are: 

June  22,  1915,  to  P.  T.,  attorney  fee $  25.00 

July  8,  1915,  to  P.  T.,  part  fee  in  conservancy 100.00 

Sept.  1,  1915,  to  P.  T.,  part  fee  in  conservancy  error 

proceedings 100.00 

The  total  of  these  three  items  is $225.00 

We  claim  they  are  illegal  because  the  prosecutor  has  no 
statutory  authority  to  employ  the  services  of  other  attorneys 
to  be  paid  for  by  the  county  ♦  ♦  ♦.  The  copservancy  case  was 
a  civil  case.  Mr.  T.  was  employed  in  this  case  by  the  commis- 
sioners on  request  of  the  prosecutor,  as  is  shown  on  the  com- 
missioners' journal  No.  14,  pp.  57  and  244.  These  two  reso- 
'  tions  show  contracts  with  Mr.  T.  for  certain  sums  ♦  ♦  ♦  ♦. 
There  can  be  no  connection  between  these  two  specific  con- 
tracts made  by  the  commissioners  with  Mr.  P.  T.  and  the 
$225.00  paid  him  by  prosecutor  G.'* 

Section  3004  G.  C.  provides : 

''There  shall  be  allowed  annually  to  the  prosecuting  attor- 
ney, in  addition  to  his  salary  and  to  the  allowance  provided  by 
Section  2914,  an  amount  equal  to  one-half  of  the  official  sal- 
ary, to  provide  for  expenses  which  may  be  incurred  by  him  in 
the  performance  of  his  official  duties  and  in  the  furtherance 
of  justice,  not  otherwise  provided  for.  Upon  the  order  of  the 
prosecuting  attorney  the  county  auditor  shall  draw  his  war- 
rant on  the  county  treasurer  payable  to  the  prosecuting  attor- 
ney or  such  other  person  as  the  order  designates,  for  such 
amount  as  the  order  requires,  not  exceeding  the  amount  pro- 
vided for  herein,  and  to  be  paid  out  of  the  general  fund  of  the 
county. 

'Trovided  that  nothing  shall  be  paid  under  this  section 
until  the  prosecuting  attorney  shall  have  given  bond  to  the 
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» 

state  in  a  sum  not  less  than  his  official  salary  to  be  fixed  by  the 
court  of  common  pleas  or  probate  court  with  sureties  to  be 
approved  by  either  of  said  courts,  conditioned  that  he  wiU 
faithfully  discharge  all  the  duties  enjoined  upon  him,  by  law, 
and  pay  over,  according  to  law,  all  moneys  by  him  received 
in  his  official  capacity.  Such  bond  with  the  approval  of  such 
court  of.  the  amount  thereof  and  sureties  thereon  and  his  oath 
of  office  enclosed  therein  shall  be  deposited  with  the  county 
treasurer. 

"The  prosecuting  attorney  shall  annually,  before  the  first 
Monday  in  January,  file  with  the  county  auditor  an  itemized 
statement,  duly  verified  by  him,  as  to  the  manner  in  which 
fund  has  been  expended  during  the  current  year,  and  shall  if 
any  part  of  such  fund  remains  in  his  hands  unexpended,  forth- 
with pay  the  same  into  the  county  treasury.     ♦  *  **' 

Section  2412  G.  C.  provides : 

"If  it  deems  it  for  the  best  interests  of  the  county,  upon 
the  written  request  of  the  prosecuting  attorney  the  board  of 
county  commissioners  may  employ  legal  counsel  to  assist  the 
prosecuting  attorney  in  the  prosecution  or  defense  of  any  suit 
or  action  brought  by  or  against  the  county  commissioners  or 
other  county  officers  and  boards,  in  their  official  capacity." 

In  your  case  one  P.  T.,  an  attomey-at-law,  was  employed  un- 
der the  provisions  of  both  of  said  sections  and  paid  from  county 
funds.  No  question  is  raised  about  his  employment  under  the  pro- 
visions of  Section  2412,  for  in  those  cases  the  prosecuting  attorney 
made  written  requests  of  the  county  commissioners  for  said  em- 
ployment and  the  county  commissioners  passed  proper  resolutions 
finding  it  to  be  for  the  best  interest  of  the  county  that  P.  T.  should 
be  so  employed,  aad  thus  employed  him. 

It  is  only  the  employment  of  P.  T.  by  the  prosecuting  attorney, 
and  his  payment  from  the  fund  provided  by  Section  3004  G.  C. 
which  is  held  by  the  examiner  to  be  illegal. 

Section  2917  G.  C.  provides  as  follows : 

"The  prosecuting  attorney  shall  be  the  legal  adviser  of 
the  county  commissioners  and  all  other  county  officers  and 
county  boards  and  any  of.  them  may  require  of  him  written 
opinions  or  instructions  in  matters  connected  with  their  offi- 
cial duties.  He  shall  prosecute  and  defend  all  suits  and  actions 
which  any  such  officer  or  board  may  direct  or  to  which  it  is  a 
party,  and  no  county  officer  may  employ  other  counsel  or  at- 
torney at  the  expense  of  the  county  except  as  provided  in  Sec- 
tion twenty-four  hundred  and  twelve.  He  shall  be  the  legal 
adviser  for  all  township  officers,  and  no  such  officer  may  employ 
other  counsel  or  attorney  except  on  the  order  of  the  township 
trustees  duly  entered  upon  their  journal,  in  which  the  com- 
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pensation  to  be  paid  for  such  legal  semoes  shall  be  fixed. 
Such  compensation  shall  be  paid  from  the  township  fund/' 

In  your  case  I  am  assuming  for  the  purpose  of  this  opinion  that 
the  county  commissioners,  or  some  officer  or  board  of  the  county, 
were  parties  t9  the  conservancy  case,  for  if  no  such  officer  or  board 
were  parties  to  the  case  I  am  of  the  opinion  there  would  have  been 
no  right  to  spend  any  public  funds  in  the  prosecution  or  defense 
thereof. 

The  prosecuting  attorney  is  authorized  by  Section  2915  G.  C. 
to  appoint  neoessary  assistants,  clerks  and  stenographers  for  his 
office  and  may  fix  the  salary  of  such  assistants,  which,  however,  is 
to  be  kept  within  the  amount  allowed  such  prosecuting  attorney  by 
the  judge  or  judges  of  the  common  pleas  court. 

Section  2914  G.  C.  provides  that  the  judge  or  judges  of  the  com- 
mon pleas  court  shall,  on  or  before  the  first  Monday  in  January  of 
each  year,  fix  an  aggregate  sum  to  be  expended  by  the  prosecuting 
attorney  for  the  incoming  year  in  the  payment  of  compensation  for 
assistants,  clerks  and  stenographers.  It  is  thus  provided  how  the 
regular  assistants  in  the  prosecuting  attorney's  office  are  employed 
and  paid.  But  because  conditions  may  arise  wherein  it  will  be 
necessary  to  employ  counsel  other  than  the  regular  assistants  in  the 
office  of  the  prosecuting  attorney,  provision  is  made  by  Section  2412 
that  the.  board  of  county  commissioners  may,  if  it  deems  it  for 
the  best  interest  of  the  county,  and  upon  the  written  request  of  the 
prosecuting  attorney,  employ  legal  counsel  to  assist  the  prosecut- 
ing attorney  in  the  prosecution  or  defense  of  any  suit  or  action 
brought  by  or  against  the  county  commissioners  or  other  county 
officers  and  boards  in  their  official  capacity.  That  is,  the  county 
commissioners  have  no  right  to  employ  counsel  to  assist  the  prose- 
cuting attorney  except  upon  the  written  request  of  the  prosecuting 
attorney  and  then  only  when  they  find  that  it  will  be  for  the  best 
interests  of  the  county  and  when  the  services  are  necessary  in  the 
prosecution  or  defense  of  an  action  or  suit  brought  by  or  against 
the  county  commissioners  or  other  county  officers  or  boards  in  their 
official  capacity.  Section  2917  G.  C.  provides  that  the  prosecuting 
attorney  shall  be  the  legal  adviser  of  the  county  commissioners  and 
that  he  shall  prosecute  and  defend  all  suits  and  actions  which  any 
such  officers  or  boards  may  direct  or  to  which  it  is  a  party,  and  then 
further  provides: 

"And  no  county  officer  may  employ  other  counsel  or  attor- 
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ney  at  the  expense  of  the  county  except  as  is  provided  in  Sec- 
tion 2412/' 

It  is  noted  above  what  Section  2412  provides,  that  is,  that  the 
county  commissioners  may  employ,  under  the  conditions  therein 
mentioned,  and  that  no  county  officer  has  a  right  to  employ  counsel, 
or  an  attorney  other  than  the  prosecuting  attorney,  except  as  is 
provided  in  Section  2412.  The  prosecuting  attorney,  then,  being 
a  county  officer,  would  have  no  right  to  employ  any  attorney  to 
assist  him  under  any  circumstances,  except,  however,  his  regular 
assistants,  as  above  mentioned. 

It  is  urged,  however,  that  the  employment  can  be  made  under 
and  by  virtue  of  Section  3004.  Said  section  provides  a  fund  equal 
to  one-half  of  the  salary  of  the  prosecuting  attorney  as  an  expense 
fund  for  such  prosecuting  attorney  and  such  fund  may  be  used 
by  him  to  pay  expenses  which  may  be  incurred  by  him  in  the  per- 
formance of  his  official  duties  and  in  the  furtherance  of  justice  not 
otherwise  provided  for.  There  is  no  provision  made  in  our  law, 
other  than  the  above  section,  for  the  expenses  of  the  prosecuting 
attorney  while  he  is  performing  his  official  duties,  and  so  whatever 
expenses  he  would  necessarily  be  compelled  to  pay  in  the  perform- 
ance of  his  official  duties  would  have  to  be  paid  from  the  f imd  cre- 
ated by  Section  3004.  Outside  of  said  expenses  the  only  other  pro- 
vision is  that  he  may  expend  from  said  fund  in  the  furtherance  of 
justice. 

I  am  of  the  opinion  that  the  phrase  "in  the  furtherance  of  jus- 
tice" refers  only  to  criminal  matters  and  has  no  reference  to  a  civil 
action. 

Holding  these  viiews,  then,  I  advise  you  that  a  prosecuting  at- 
torney cannot  pay  from  the  money  allowed  under  Section  3004  G.  C. 
any  sum  of  money  to  an  attorney  to  represent  him,  or  rather  rep- 
resent the  county,  in  an  action  when  said  action  is  a  civil  pro- 
ceeding. 
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* 

Where  Bonds  are  Sold  at  Public  Sale  in  Conformity  with  Law,  the 
Notice  of  Proposals  as  Published,  Making  no  Specifications  Rela- 
tive to  Delivery,  no  Expense  in  Connection  with  such  Delivery  is 
Payable  from  Public  Funds.  OflScers  of  a  Tajdng  District  Can- 
not Legally  Insert  in  the  Notice  for  Proposals  for  Public  Sale  of 
Bonds,  a  Clause  Stating  that  the  Bonds  will  be  Delivered  to  the 
City  or  OflSce  of  the  Purchaser*  Where  no  Specification  Relative 
to  Delivery  is  Embodied  in  the  Notice  for  Proposals  for  the  Pub- 
lic Sale  of  Bonds  a  Bidder  Inserts  in  his  Bid,  that  the  Bid  is  Based 
Upon  the  Bonds  Being  Delivered  at  his  Bond  House  or  City,  such 
Bid  Does  not  Comply  with  the  Advertisement  for  Proposals  and 
is  not  a  Legal  Bid. 


No.  768 — (Opinion  Dates  November  3,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:    Under  date  of  October  12,  1917,  you  submit  the 
f  oUowing  inquiries : 

'•Where  bonds  are  sold  at  public  sale  in  conformity  with 
law,  the  notice  for  proposals  as  published  making  no  specifica- 
tions whatever  relative  to  delivery,  is  any  expense  in  connection 
with  such  delivery  payable  from  public  funds? 

'•May  the  officers  of  a  taxing  district  legally  insert  in  the 
notice  for  proposals  as  published  a  clause  stating  that  the  bonds 
will  be  delivered  to  the  purchaser? 

**Where  no  specification  relative  to  delivery  is  embodied  in 

the  notice  for  proposals  as  published,  and  a  bidder  inserts  in  his 

*  bid  that  the  bid  is  based  upon  the  bonds  being  delivered  at  his 

bond  house  or  city,  can  such  bid  in  this  form  be  legally  accepted 

by  the  officers  of  a  taxing  district  ? 

*Ti  your  answer  to  Question  8  be  in  the  affirmative  what 
officer,  or  officers,  are  entitled  to  draw  from  the  public  funds 
the  expense  of  such  delivery  ? 

"If  your  answer  be  that  expenses  incurred  in  delivery  of 
bonds  to  the  purchaser  are  legally  payable  from  public  funds, 
in  view  of  the  statutory  requirements  that  the  proceeds  of  bond 
sale  can  only  be  used  for  the  purpose  for  which  such  bonds  are 
issued,  from  what  funds  could  such  expenses  of  delivery  be 
legally  paid?" 

Your  question  covering  all  bonds  issued  by  any  political  sub- 
division will  be  answered,  however,  in  reference  to  sales  made  under 
authority  of  Sections  2294  and  8924  General  Code.  Section  2294 
General  Code  reads  as  follows : 

''All  bonds  issued  by  boards  of  county  commissioners. 
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boards  of  education,  township  trustees,  or  commissioners  of 
free  turnpikes,  shall  be  sold  to  the  highest  bidder  after  being 
advertised  once  a  week  for  three  consecutive  weeks  and  on  the 
same  day  of  the  week,  in  a  newspaper  having  general  circula- 
tion in  the  county  where  the  bonds  are  issued,  and,  if  the 
amount  of  bonds  to  be  sold  exceeds  twenty  thousand  dollars, 
like  publications  shall  be  made  in  an  additional  newspaper  hav- 
ing general  circulation  in  the  state.  The  advertisement  shall 
state  the  total  amount  and  denomination  of  bonds  to  be  sold, 
how  long  they  are  to  run,  the  rate  of  interest  to  be  paid 
thereon,  whether  annually  or  semi-annually,  the  law  or  section 
of  law  authorizing  the  issue,  the  day,  hour  and  place  in  the 
county  where  they  are  to  be  sold." 
Section  2295  General  Code  provides : 

''None  of  such  bonds  shall  be  sold  for  less  than  the  face 
thereof  with  any  interest  that  may  have  accrued  thereon,  and 
the  privilege  shall  be  reserved  of  rejection  of  any  or  all  bids. 
When  such  bonds  have  been  once  advertised  and  offered  at  pub- 
lic sale,  as  provided  by  law,  and  they,  or  any  part  thereof,  re- 
main unsold,  those  unsold  may  be  sold  at  private  sale  at  not 
less  than  their  par  value  and  accrued  interest.  All  moneys 
from  the  principal  on  the  sale  of  such  bonds  shall  be  credited 
to  the  fund  on  account  of  which  the  bonds  are  issued  and  sold, 
and  all  moneys  from  premiums  and  accrued  interest  on  the  sale 
of  such  bonds  shall  be  credited  to  the  sinking  fund  from  which 
said  bonds  are  to  be  redeemed." 
Section  3924  General  Code  provides  as  follows: 

''Sales  of  bonds,  other  than  to  the  trustees  of  the  sinking 
fund  of  the  city  or  to  the  board  of  commissioners  of  the  sink- 
ing fund  of  the  city  school  district  as  herein  authorized  by  any 
municipal  corporation,  shall  be  to  the  highest  and  best  bidder, 
after  publishing  notice  thereof  for  four  consecutive  weeks  in 
two  newspapers  printed  and  of  general  circulation  in  the  county 
where  such  municipal  corporation  is  situated,  setting  forth  the 
nature,  amount,  rate  of  interest,  and  length  of  time  the  bonds 
have  to  run,  with  the  time  and  place  of  sale.  Additional  no- 
tice may  be  published  outside  of  such  county  by  order  of  the 
council,  but  when  such  bonds  have  been  once  so  advertised  and 
offered  for  public  sale,  and  they,  or  any  part  thereof,  remain 
unsold,  those  unsold  may  be  sold  at  private  sale  at  not  less 
than  their  par  value,  under  the  directions  of  the  mayor  and 
the  officers  and  agents  of  the  corporation  by  whom  such  bonds 
have  been,  or  may  be,  prepared,  advertised  and  offered  at  pub- 
lic sale." 
Section  3926  General  Code,  reads  as  follows : 

"Municipal  corporations  may  issue  bonds  and  other  obli- 
gations in  such  denominations  as  the  council  may  determine 
and  sell  them  at  popular  subscription  at  a  price  of  not  less  than 
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par.  Such  bonds  may  be  issued  as  registered  or  coupon  bonds, 
or  payable  to  bearer  only,  and  provision  may  be  made  for  the 
redemption,  retirement  or  re-issue  of  them.  All  such  bonds 
shall  be  first  offered  the  sinking  fund  trustees  as  is  provided  in 
the  preceding  sections,  and  shall  be  advertised  and  sold  as  pro- 
vided in  such  sections,  setting  forth  the  amount  of  bonds  to 
be  sold  and  the  denomination  in  which  they  will  be  issued,  with 
an  invitation  for  tenders  for  all  or  part  of  such  issue.  Such 
advertisement  shall  state  the  time  and  place  when  tenders  will 
be  opened  and  the  award  made.  All  tenders  shall  be  in  sealed 
envelope  and  shall  not  be  opened  until  the  day  and  hour  speci- 
fied in  the  advertisement.  At  the  time  so  specified  the  ten- 
ders shall  be  opened.'' 

The  foregoing  sections  provide  the  manner  in  which  sales  of 
bonds  by  municipal  corporations  and  by  county  commissioners  and 
other  political  divisions  shall  be  made.  They  also  provide  for  the 
advertisement  of  such  sale  and  such  advertisements  are  to  state 
the  time  and  place  of  sale. 

There  are  no  provisions  in  these  sections,  which  would  author- 
ize the  delivery  of  these  bonds  at  any  place  other  than  in  the  polit- 
ical subdivision  making  sale  thereof. 

Attention  is  called  to  the  provisions  of  Section  1465-58  Gen- 
eral Code,  in  reference  to  the  offering  of  bonds  to  the  Industrial 
Commission  of  Ohio.  There  is  specific  provision  contained  in  this 
section  which  authorizes  the  delivery  of  bonds  to  the  state  treas- 
ury.    This  section  reads  as  follows: 

"The  state  liability  board  of  awards  shall  have  the  power 
to  invest  any  of  the  surplus  or  reserve  belonging  to  the  state 
insurance  fund  in  bonds  of  the  United  States,  the  State  of 
Ohio,  or  of  any  county,  city,  village  or  school  district  of  the 
state  of  Ohio,  at  current  market  prices  for  such  bonds;  pro- 
vided that  such  purchase  be  authorized  by  a  resolution  adopted 
by  the  board  and  approved  by  the  governor ;  and  it  shall  be  the 
duty  of  the  boards  or  officers  of  the  several  taxing  districts  of 
the  state  in  the  issuance  and  sale  of  bonds  of  their  respective 
taxing  districts,  to  offer  in  writing  to  the  state  liability  board 
of  awards,  prior  to  advertising  the  same  for  sale,  all  such  is- 
sues as  may  not  have  been  taken  by  the  trustees  of  the  sinking 
fund  of  the  taxing  district  so  issuing  such  bonds;  and  said 
board  shall,  within  ten  days  after  the  receipt  of  such  written 
offer  either  accept  the  same  and  purchase  such  bonds  or  any 
portion  thereof  at  par  value  and  accrued  interest,  or  reject  such 
offer  in  writing;  and  all  such  bonds  so  purchased  forthwith 
shall  be  placed  in  the  hands  of  the  treasurer  of  state,  who  is 
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hereby  designated  as  custodian  thereof,  and  it  shall  be  his  duty 
to  collect  the  interest  thereon  as  the  same  becomes  due  and 
payable,  and  also  the  principal  thereof,  and  to  pay  the  same, 
when  so  collected,  into  the  state  insurance  fund.  The  treas- 
urer of  state  shall  honor  and  pay  all  vouchers  drawn  on  the 
state  insurance  fund  for  the  payment  of  such  bonds  when 
signed  by  any  two  members  of  the  board,  upon  delivery  of  said 
bonds  to  him  when  there  is  attached  to  such  voucher  a  certified 
copy  of  such  resolution  of  the  board  authorizing  the  purchase 
of  such  bonds ;  and  the  board  may  sell  any  of  said  bonds  upon 
Uke  resolution,  and  the  proceeds  thereof  shall  be  paid  by  the 
purchaser  to  the  treasurer  of  state  upon  delivery  to  him  of  said 
bonds  by  the  treasurer.". 

There  is  no  other  authority  of  statutes  for  any  officer  to  make 
delivery  of  bonds  at  any  place  outside  of  the  political  district  of 
which  he  is  an  officer. 

In  order  for  such  officer  to  make  delivery  in  any  other  place, 
specific  authority  of  statute  would  be  required.  As  there  is  none, 
such  delivery  could  not  be  legally  made.  The  statutes  contemplate 
that  delivery  shall  be  made  at  the  offices  of  the  officer  or  boards 
making  the  sales  of  bonds.  This  places  all  bidders  upon  an  equal 
footing. 

Answering  your  questions  specifically : 

1.  Where  bonds  are  sold  at  public  sale  in  conformity  with  law, 
the  notice  of  proposals  as  published,  making  no  specifications  rela- 
tive to  delivery,  no  expense  in  connection  with  such  delivery  is  pay- 
able from  public  funds. 

2.  Officers  of  a  taxing  district  cannot  legally  insert  in  the 
notice  for  proposals  for  the  public  sale  of  bonds,  a  clause  stating 
that  the  bonds  will  be  delivered  to  the  city  or  office  of  the  pur- 
chaser. 

3.  Where  no  specification  relative  to  delivery  is  embodied  in 
the  notice  for  proposals  for  the  public  sale  of  bonds  and  a  bidder  in- 
serts in  his  bid,  that  the  bid  is  based  upon  the  bonds  being  delivered 
at  his  bond  house  or  city,  such  bid  does  not  comply  with  the  adver- 
tisement for  proposals  and  is  not  a  legal  bid. 

This  disposes  of  your  fourth  and  fifth  questions  and  they  need 
not  be  answered. 

We  understand  that  there  has  been  a  general  practice  of  de- 
livering these  bonds  to  the  buyers  at  the  expense  of  the  political 
subdivision,  and  we  recommend  that  no  finding  be  made  as  to  past 
transactions. 
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Under  Section  12993,  General  Code,  Females  Under  Twenty-one 
Years  of  Age  are  Prohibited  From  Being  Employed,  Permit- 
ted or  SoflFered  to  Work  in  Connection  with  the  TrauBsmissicm  of 
Messages. 


No.  710— (Opinion  Dated  October  16,   1S17.) 

The  Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    We  have  your  recent  favor  in  which  you  state : 

.  "Our  chief  deputy  of  the  division  of  workshops,  factories 
and  public  buildings  requests  that  you  furnish  this  depart- 
ment an  opinion  on  the  following  matter: 

'Sections  12993  and  1008  of  the  General  Code,  as 
amended  by  the  eighty-second  general  assembly,  seem  to 
be  in  conflict.  Section  12993  provides,  among  other  things, 
that  no  female  under  twenty-one  years  of  age  shall  be  em- 
ployed in  the  transmission  of  messages. 

'Section  1008,  as  amended,  seems  to  conflict  by  implica- 
tion, at  least,  in  that  it  permits  females,  over  eighteen  years 
of  age  and  under  twenty-one,  to  be  employed  in  the  distribut- 
ing or  transmission  of  messages,  provided  such  females  do 
not  work  more  than  nine  hours  in  any  one  day,  or  more  than 
fifty  hours  in  any  one  week,  or  more  than  six  days  in  any 
one  week. 

'Since  the  Telegraph  Company  is  laboring  under 

fhe  impression  that  females  between  eighteen  and  twenty- 
one  years  of  age  can  be  employed  in  the  transmission  of 
messages,  I  will  thank  you  to  secure  an  opinion  from  the  at- 
torney general  on  the  subject." 

Section  1008  G.  C,  as  amended  in  107  O.  L.,  149,  reads  in 

part: 

******  Females  over  eighteen  years  of  age  shall  not 
be  employed  or  permitted  or  suffered  to  work  in  or  in  con- 
ilection  with  any  factory,  workshop,  telephone  or  telegraph 
office,  millinery,  or  dressmaking  establishment,  restaurant 
or  in  the  distributing  or  transmission  of  messages  or  in  any 
mercantile  establishment  located  in  any  city,  more  than  nine 
hours  in  any  one  day,  except  Saturday,  when  the  hours  of 
labor  in  mercantile  establishments  may  be  ten  hours,  or  more 
than  fifty  hours  in  any  one  week,  but  meal  time  shall  not 
be  included  as  a  part  of  the  work  hours  of  the  week  or  day, 
provided,  however,  that  no  restrictions  as  to  hours  of  labor 
shall  apply  to  canneries  or  establishments  engaged  in  pre- 
paring for  use  perishable  goods,  during  the  season  they  are 
engaged  in  canning  their  products." 
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Section  12993  G.  C,  provides: 

''No  •  *  *  *  female  child  under  sixteen  years  of  age 
shall  be  employed,  permitted  or  suffered  to  work  in,  about  or 
in  connection  with  ♦  *  *  *  nor  any  ♦  *  female  under  twenty- 
one  years  in  the  transmission  of  messages.  *  *  *  *" 

These  two  statutes  affecting  the  same  subject  matter  are  in 
pari  materia,  should  be  read  together  and  every  provision  in  each 
should  be  given  its  full  meaning  unless  such  provisions  are  so 
repugnant  to  each  other  as  to  call  for  the  application  of  the  rule 
of  implied  repeal. 

Section  1008,  supra,  provides  that  females  over  eighteen  years 
of  age  shall  not  be  employed,  etc.,  in  any  one  of  a  number  of 
named  establishments,  or  in  the  distribution  or  transmission  of 
messages,  more  than  a  certain  number  of  hours  per  day  and  week. 
Section  12993  prohibits  children  of  certain  age  from  being  em- 
ployed, etc.,  in  certain  named  establishments,  and  further  pro- 
hibits any  female  under  twenty-one  years  to  be  employed  in  the 
transmission  of  messages.  This  latter  section  has  no  reference 
to  the  hours  of  labor.  The  provisions  of  Section  1008,  above  quoted, 
have  reference  only  to  the  hours  of  labor  permitted.  I  do  not 
find  any  conflict  in  these  provisions.  Both  sections  are  prohibi- 
tive. They  do  not  in  words  or  terms  permit  anything.  They 
prohibit  the  things  set  forth  in  the  sections,  respectively. 

As  stated  in  Conrad  v.  State,  75  0.  S.,  52,  by  our  Supreme 

Court : 

'The  rule  as  to  strict  construction  of  penal  statutes  does 
not  require  us  to  go  so  far  as  to  defeat  the  purpose  of  the 
statute  by  a  technical  application  of  the  rule." 

While  it  is  true  in  Section  1008  the  statute  provides  that 
"females  over  eighteen  years  of  age  shall  not  be  employed,  etc., 
♦  *  in  the  distribution  or  transmission  of  messages,  *  ♦  ,"  and 
Section  12993  provides  *  *  *  or  females  under  twenty-one  years 
in  the  transmission  of  messages,"  even  though  Section  1008  was 
a  later  enactment  of  the  legislature,  it  is  my  opinion  that  the 
latter  enactment  did  not  in  any  manner  effect  the  provisions  in 
the  prior  statute.  If  the  legislature  wanted  to  cut  down  the  age 
limit  in  the  provision  as  found  in  Section  12993,  which  is  a  gen- 
eral prohibition  against  the  employment  of  females  under  twenty- 
one  years  in  the  transmission  of  messages,  they  might  easily  have 
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done  80  in  express  terms,  and  vrhen  we  find  in  a  statute,  which  is 
in  pari  materia  but  applying  to  the  hours  of  labor  instead  of  the 
vocations,  certain  provisions  as  to  the  same  class  of  labor,  all  in 
prohibitive  language,  I  do  not  believe  such  provisions  would  work 
an  implied  repeal.  The  rule  of  implied  repeal  only  obtains  when 
absolutely  necessary,  and  my  view  of  these  sections  is  that  they 
do  not  necessarily  conflict. 

As  far  as  the  hours  of  labor  are  concerned  in  the  establish- 
ments and  vocations  named  in  Section  1008,  females  over  eighteen 
are  prohibited  from  engaging  for  longer  periods  than  in  said  sec- 
tion provided,  that  is,  if  they  are  permitted,  under  the  law,  to 
be  employed,  permitted  or  suffered  to  work  in  connection  with 
such  establishments  or  in  such  business.  Under  Section  12993 
females  under  twenty-one  years  of  age  are  prohibited  from  being 
employed,  permitted  or  suffered  to  work  in  connection  with  the 
transmission  of  messages. 


Section  10093,  General  Code,  Gives  a  Company  or  Association  In- 
^'^'^torated  for  Cemetery  Purposes,  the  Right  to  Appropriate 
not  Exceeding  100  Acres  of  Land  and  Section  10094  Gives  to 
Such  Company  the  Right  to  Purchase  an  Additional  100  Acres 
for  Cemetery  Purposes,  but  Does  not  Grant  Authority  to  Ap- 
propriate Any  Additional  Lands. 


No.  738— (Opinion  Dated  October  24,  1917). 

Hon.  George  S.  Adams,  *Judge  of    Insolvency    Court,    Cleveland, 

Ohio. 

Dear  Sir:  I  have  your  communication  of  September  25,  1917, 
in  which  you  ask  whether  this  department  has  ever  placed  a  con- 
struction upon  Sections  10093  and  10094,  G.  C,  and  that  if  it  has 
not,  you  inquire  what  construction  should  be  given  to  these  sec- 
tions, in  connection  with  the  question  you  ask,  which  is  as  fol- 
lows: 

"A  cemetery  association  in  this  county  owns  one  hundred 
acres  which  it  is  using  for  the  purposes  mentioned  in  its  arti- 
cles of  incorporation.  It  has,  however,  sold  off  in  cemetery 
lots  a  large  portion  of  this  ground.  It  now  desires  to  enlarge 
its  holdings  so  that  it  may  continue  to  sell  cemetery  lots.  Has 
it  the  right  to  appropriate  more  ground?  Has  tiie  question 
been  passed  on  by  your  department?" 
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The  two  sections  above  referred  to  read  as  follows: 

'"Sec.  10093:  A  company  or  association  incorporated  for 
cemetery  purposes  may  appropriate  or  otherwise  acquire  and 
hold,  not  exceeding  one  hundred  acres  of  land;  also,  take  any 
gift  or  devise  in  trust  for  cemetery  purposes,  or  tiie  income 
from  such  gift  or  devise  according  to  the  provisions  of  such 
gift  or  devise,  in  trust,  all  of  which  shall  be  exempt  from  exe- 
cution, from  taxation,  and  from  being  appropriated  to  any  other 
public  purpose,  if  used  exclusively  for  burial  purposes,  and  in 
no  wise  with  a  view  to  profit." 

'"Sec.  10094:  Such  company  or  association  which  is  lim- 
ited to  the  ownership,  by  appropriation  or  otherwise,  of  a  des- 
ignated number  of  acres  of  land  for  such  purpose,  may  pur- 
chase, according  to  law,  additional  lands  to  the  extent  neces- 
sary therefor,  but  not  more  than  fifty  acres  in  any  year,  nor 
purchase  or  hold  more  in  the  aggregate  than  one  hundred 
acres." 

It  will  assist  us,  in  arriving  at  a  conclusion  in  this  matter,  to 
note  briefly  the  history  of  what  might  be  called  the  cemetery  act. 
The  original  cemetery  act  was  passed  February  24,  1848.  On 
March  12,  1873,  an  act  was  passed  amending  Section  5  of  the  orig- 
inal act.  This  Section  5  was  subdivided  into  a  number  of  sec- 
tions in  the  Revised  Statutes,  but  the  first  part  of  Section  5  em- 
bodied the  principles  set  out  in  Section  10093,  6.  C,  to  the  effect 
that  no  cemetery  association  should  acquire  and  hold  more  than 
one  hundred  acres  of  land  and  read  as  follows: 

"Sec.  5:  That  such  association  shall  be  authorized  to 
purchase,  to  take  by  gift  or  choice,  or  to  appropriate  and  to 
hold,  not  exceeding  one  hundred  acres    ♦     ♦     ♦    ." 

.  I  desire  particularly  to  call  attention  to  the  fact  that  the  pro- 
vision which  afterwards  became  Section  10094,  G.  C,  was  not  a 
part  of  the  act  of  March  12,  1873.  But  on  March  22,  1877,  an 
act  was  passed  by  the  general  assembly  entitled : 

"An  act  to  provide  for  the  procurement  of  additional 
lands  for  cemetery  purposes.'' 

Section  1  thereof  read  as  follows  (74  O.  L.,  60) : 

"Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  That  any  company  incorporated  under  the  laws  of  this 
state,  for  cemetery  purposes,  and  limited  thereby  to  the  own- 
ership by  appropriation  or  otherwise  to  a  designated  number 
of  acres  of  land  for  such  purposes,  may  purchase,  according 
to  law,  additional  lands  to  the  extent  necessary  for  such  pur- 
poses; provided,  not  more  than  fifty  acres  shadl  be  purchased 
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in  any  one  year,  and  not  more  in  the  aggregate  shall  be  so 
purchased  and  held  by  any  such  association  than  one  hundred 
acres,  as  provided  in  Section  Five  of  the  act  providing  for  the 
incorporation  of  cemetery  associations,  passed  February  24, 
1848." 

This  section  became  by  the  codification  of  1880  Section  3572, 

R.  S.,  reading  as  follows: 

''Any  such  company  or  association  which  is  limited  to 
the  ownership,  by  appropriation  oi*  otherwise,  of  a  designated 
number  of  acres  of  land  for  such  purpose,  may  purchase,  ac- 
cording to  law,  additional  lands  to  the  extent  necessary  for 
such  purposes ;  but  not  more  than  fifty  acres  shall  be  purchased 
in  any  year,  and  not  more  in  the  aggregate  shall  be  so  pur- 
chased and  held  by  any  such  company  or  association  than  one 

hundred  acres/' 

« 

This  section  then  became  Section  10094,  6.  C,  and  was  made 
to  read  as  above  quoted.  It  might  be  noted  that  Section  5  applies 
merely  to  an  association,  while  Section  1,  as  above  quoted,  ap- 
plies to  an  incorporated  company;  but  as  these  sections  now 
stand  as  found  in  Sections  10093  and  10094,  General  Code,  they 
include  both  a  company  and  an  association. 

We  will  now  try  to  ascertain  the  purpose  of  the  enactment 
which  later  became  Section  10094,  G.  C.  It  is  plainly  evident 
from  the  act  as  it  formerly  stood,  before  the  enactment  which 
became  Section  10094,  G.  C,  that  a  cemetery  association  could 
acquire  and  hold  one  hundred  acres  of  land,  but  not  to  exceed 
that  amount. 

With  this  in  mind,  what  was  the  purpose  of  enacting  what 
afterwards  became  Section  10094,  G.  C.  ?  The  title  of  the  act  gave 
this  purpose:  "To  provide  for  the  procurement  of  additional 
lands  for  cemetery  purposes.*'  Section  10094,  G.  C,  itself  provides 
that  such  company  may  purchase  additional  lands  to  the  extent 
necessary  therefor — that  is  for  cemetery  purposes.  This  cer- 
tainly means  lands  in  addition  to  the  one  hundred  acres  thereto- 
fore allowed  under  the  provisions  of  the  law  as  it  existed  prior 
to  the  enactment  of  the  provision  which  became  Section  10094, 
G.  C. 

How  much  additional  land  can  such  company  purchase?  (1) 
It  cannot  purchase  more  than  fifty  acres  in  any  one  year.  (2) 
It  cannot  'purchase  or  hold  more  in  the  aggregate  than  one  hun- 
dred  acres."    This  latter  limitation  is  the  one  that  causes  some 
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difficulty.  This  might  be  construed  to  mean  one  hundred  acres 
as  a  whole,  including  its  powers  under  Section  10093  as  well  as 
those  under  Section  10094,  G.  C.  It  is  readily  susceptible  of  such 
a  constructicm,  but  if  this  construction  were  placed  upon  it,  the 
section  would  serve  no  purpose  whatever,  as  the  former  law  gave 
such  rights  and  powers  before  Section  10094,  G.  C.,  was  enacted. 
Hence  this  construction  should  not  be  placed  upon  it,  if  there 
is  any  other  which  can  reasonably  be  given  it. 

The  other  construction  is  that  the  company  is  entitled  to 
acquire  by  condemnation  or  otherwise  under  Section  10093,  G. 
C,  one  hundred  acres  and  hold  the  same,  but  if  this  amount  is 
sold  off  for  burial  purposes  to  such  an  extent  that  more  land  is 
needed  for  such  purpose,  the  company  then  may  purchase  under 
Section  10094,  G.  C,  land  up  to  one  hundred  acres.  This  it  seems 
to  me  is  the  correct  construction  in  as  much  as  it  gives  effect 
to  the  provisions  of  both  sections  and  does  violence  to  neither. 

With  this  in  mind  we  will  take  one  step  further.  Section 
10094  provides  that  the  company  "may  purchase  according  to 
law"  additional  lands.  Your  question  is  as  to  whether  the  com- 
pany can  appropriate  additional  lands. 

The  question  then  is  as  to  whether  an  appropriation  could  be 
held  to  be  a  "purchase  according  to  law."  It  is  my  opinion  that 
the  words  "may  purchase  according  to  law"  could  not  be  so  inter- 
preted as  to  include  the  right  of  appropriation.  The  courts  and 
text  writers  usually  hold  that  inasmuch  as  the  right  to  appropri- 
ate is  an  extraordinary  right,  the  general  assembly  must  clearly 
•  aad  unequivocally  grant  the  right,  or  it  will  not  be  assumed  to 
have  been  given. 

Randolph,  in  his  work  on  Eminent  Domain,  Section  111,  lays 

down  the  following  proposition  : 

"Authority  to  purchase  does  not  include  the  power  to  con- 
demn, although  purchase  at  the  common  law  includes  technic- 
ally all  modes  of  acquisition  other  than  dissent.  Its  mean- 
ing in  a  statute  is  limited  to  acquisition  by  contract  between 
the  parties  without  governmental  interference.  If  a  statute 
permits  a  corporation  to  acquire  land,  and  does  not  plainly  au- 
thorize condemnation,  it  will  be  effectuated  as  authorizing 
purchase." 

While  the  cases  cited  by  the  author  to  substantiate  the  propo- 
sitions of  law  thus  laid  down  are  not  very  well  selected,  yet  it  is 
my  opinion  that  the  propositions  of  law  thus  laid  down  by  the 
author  are  sound. 
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In  Boston  &  Lowell  Ry.  Ck>.  v.  Salem  &  Lowell  Ry.  Co.,  2 
Gray,  1,  the  following  proposition  is  set  out  in  the  syllabus: 

"An  act  of  the  legislature  appropriating  private  property 
to  public  uses,  under  the  power  of  eminent  domain,  in  order 
to  be  consistent  with  Article  X  of  the  Declaration  of  Rights, 
must  show  by  express  words  or  necessary  implication  the  in- 
tention of  the  legislature  to  exercise  this  power  and  must  be 
accompanied  by  provisions  for  making  compensation  to  the 
owner." 

From  the  above  and  from  what  would  seem  to  be  a  sound 
principle  of  law,  I  am  of  the  opinion  that  Section  10094,  G.  C, 
grants  to  a  cemetery  association  no  power  to  condemn  property, 
but  simply  to  purchase  property  by  agreement  with  the  owner 
thereof;  that  is,  Section  10093  gives  a  cemetery  association  the 
right  to  appropriate  and  hold  not  to  exceed  one  hundred  acres, 
while  Section  10094  gives  the  association  the  right  to  purchase  an 
additional  one  hundred  acres  for  cemetery  purposes. 

I  am  aware^  that  Section  10094  uses  the  language  ''may  pur- 
chase according  to  law."  It  might  be  held  that  the  phrase  "ac- 
cording to  law"  would  so  extend  the  ordinary  meaning  of  the  word 
"purchase"  that  It  would  include  the  right  to  condemn.  How- 
ever, it  is  my  opinion  that  the  said  phrase  would  not  include  the 
right  of  condemnation. 

Hence  answering  your  question  specifically,  my  view  is  that 
Section  10093,  G.  C,  gives  a  company  or  association  incorporated 
for  cemetery  purposes  the  right  to  appropriate  not  exceeding  one 
hundred  acres  of  land,  and  that  Section  10094  gives  to  such  com- 
pany the  right  to  purchase  an  additional  hundred  acres  for  ceme- 
tery purposes.  Your  company  already  having  acquired  one  hun- 
dred acres  under  Section  10093,  G.  C,  it  would  not  have  authority 
to  appropriate  any  additional  lands  under  Section  10094;  that  is. 
Section  10093  provides  that  you  may  acquire  and  hold  not  exceeding 
one  hundred  acres  of  land.  Inasmuch  as  you  have  sold  the  greater 
part  of  the  hundred  acres  which  you  already  have  and  therefore 
are  in  need  of  additional  lands  for  cemetery  purposes,  you  have 
authority  to  purchase  additional  lands  under  Section  10094,  but 
not  to  appropriate  the  same. 
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The  Bed  of  the  Scioto  River  Belongs  to  Adjoinins:  Proprietors. 
He  Who  Owns  the  Land  on  Both  Sides  Owns  it  Gear  Across.^ — 
The  PrcH^rietor  on  One  Side  Owns  in  Front  of  His  Land  at  the 
Banl£  to  the  Middle  of  the  Stream,  or  the  Thread  of  the  Stream. 
— ^Being  Such  Owners,  Subject  Only  to  an  Easement,  a  Gravel 
Bar  in  the  River  Would  Belong  to  Such  Adjace^it  Proprietors. 


No.  701-— (Opinion  Dated  October  15,  1917.) 

Honorable  C.  M.  Caldwell,  Prosecuting  Attorney,  Waverly,  Ohio. 
Dear  Sir :    Under  date  of  September  10,  1917,  you  request  an 
opinion  from  this  department  as  follows: 

"1.  To  whom  does  the  bed  of  the  Scioto  River  belong? 

2.  Do  the  lands  of  land  owners  adjoining  the  Scioto  River 
extend  to  low  water  mark,  or  to  the  thread  of  the  stream  ? 

3.  If  a  gravel  bar  starts  at  the  shore  and  extends  some 
distance  out  into  the  river  and  beyond  low  water  mark,  is  the 
adjoining  land  owner  entitled  to  pay  for  gravel  taken  from 
this  gravel  bar? 

The  gravel  bar  in  question  at  times  has  water  running 
on  both  sides  of  it,  there  being  a  small  stream  of  water  be- 
tween it  and  the  shore  most  of  the  time.  However,  when 
the  river  is  low  it  is  dry  from  the  shore  out  to  the  end  of 
the  bar.  The  Commissioners  have  taken  gravel  from  this 
gravel  bar,  and  the  adjoining  land  owners  demand  payment. 

We  would  like  to  have  your  opinion  as  to  the  foregoing 
matters  as  soon  as  convenient.'' 

It  is  apparent  that  the  first  and  second  inquiries  amount  to 
the  same  thing,  and  the  answer  to  the  third  is  dependent  upon 
the  answers  to  the  others.  The  rule  seems  to  be  universal  as  to 
unnavigable  streams,  that  the  adjoining  proprietors  own  them  to 
the  center  of  the  stream.    Washburn,  upon  this  subject,  says: 

"In  respect  to  streams  and  rivers  which  are  not  navi- 
gable, the  rule  seems  to  be  universal  that  describing  land  as 
running  to  the  stream  or  the  bank,  and  by  it  or  along  the 
stream  or  the  bank,  extends  to  the  middle  or  thread  of  the 
stream,  the  filum  aquae,  unless  there  is  something  in  the 
description  clearly  excluding  the  intermediate  space  between 
the  edge  or  bank  of  the  stream  and  its  thread.  And  if  the 
bed  of  the  stream  changes  imperceptibly  by  the  gradual  wash- 
ing of  the  banks,  the  line  of  the  land  bordering  upon  it 
changes  with  it ;  but  if  this  change  is  by  reason  of  a  freshet, 
and  suddenly  done,  the  line  remains  as  it  was  originaUy.'' 

8  Washburn  on  Real  Property,  Sec.  2334. 
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The  Scioto  river,  however,  is  a  navigable  stream  in  contem- 
plation of  law,. and  as  will  appear  hereinafter  the  rule  is  not  uni- 
versally settled,  but  differs  in  different  jurisdictions.  It  is  made 
a  navigable  stream  by  express  legislation  by  an  act  of  February 
17,  1908,  entitled,  "An  Act  declaring  certain  streams  navigable,'' 
as  follows: 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Ohio,  that  the  following  streams  be,  and  they  are 
hereby  declared  to  be,  navigable,  or  public  highways,  to  wit: 
the  Mahoning  from  the  Pennsylvania  line  as  far  up  as  Jesse 
Holliday's  mill;  Still  Water,  from  its  confluence  with  the 
Muskingum  River,  as  far  up  as.  the  mouth  of  Brushy  Fork 
of  said  stream;  Will's  Creek,  from  its  confluence  with  the 
Muskingum  as  far  up  as  Cambridge;  One  Leg,  (commonly 
called  Cannotton,)  as  far  up  as  the  division  line  between  the 
14th  and  15th  townships  in  the  seventh  range;  the  Scioto 
from  its  confluence  with  the  Ohio  River,  as  far  up  as  the 
Indian  boundary  line;  and  the  Little  Muskingum,  from  its 
confluence  with  the  Ohio,  up  as  far  as  the  south  line  of  Sec- 
tion 36  in  the  second  township  of  the  seventh  range."  (6  O. 
L.,  6.) 

The  other  sections  of  the  act  prohibit  or  regulate  the  build- 
ing of  dams  and  provide  a  penalty  for  violation  thereof. 

In  Vol.  7,  Ohio  Laws,  page  165,  this  is  repealed  so  far  as  ap- 
plies to  Still  Water.  I  have  been  unable  to  find  any  further  re- 
peal, but  in  Chase's  Statutes  published  in  1835  purporting  to  give 
all  the  statutes  of  the  state  and  of  the  Northwest  Territory  from 
1788  to  1833,  and  compiled  by  the  great  Salmon  P.  Chase,  this 
is  given  in  the  enumeration  of  special  acts,  Chase's  Statutes,  Vol. 
Ill,  page  2168,  as  follows : 

"Chap.  DCCCXVI. — ^An  act  declaring  certain  streams 
navigable.  Passed  February  17,  1808;  6.  O.  L.  6.  See  post, 
O.  L.  L.  c  818,  832,  847." 

The  above  reference  mentions  the  subsequent  act  repealing 
that  portion  of  the  former  applying  to  Still  Water,  passed  Janu- 
ary 24,  1829,  7  O.  L.,  108. 

No  further  reference  is  made  to  this  subject  in  Chase's  Stat- 
utes, and  after  that  period  it  seems  to  have  disappeared,  as  I 
find  no  reference  to  the  subject  in  any  subsequent  compilation 
or  edition  of  the  Ohio  Statutes;  so  that,  unless  there  be  some 
repeal  that  has  escaped  my  notice,  the  Scioto  river  is  stiU  a  navi- 
gable stream  as  far  as  tiie  Indian  boundary  line.    This  line  is 
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shown  on  ancient  maps  as  crossing  the  river  in  the  neighborhood 
of  the  north  line  of  Delaware  county,  and  is  the  line  established 
by  Wayne's  treaty  with  the  Indians;  therefore  Pike  county  is  on 
that  part  of  the  waters  of  the  Scioto  which  are  legally  designated 
as  navigable,  and  we  are  relieved  from  thei  investigation  and 
discussion  of  whether  it  be  in  fact  a  navigable  stream  at  the 
present  time.  A  rather  full  discussion  of  the  subject  of  bound- 
aries on  such  navigable  streams  is  given  by  Washburn,  Vol.  Ill, 
Sections  2335  et  seq.,  discussing  what  is  a  navigable  stream,  and 
the  line  of  riparian  ownership  in  reference  to  it.  We  are  relieved 
by  the  operation  of  the  above  statute  from  the  first  discussion, 
interesting  though  it  be.  There  is,  however,  some  difference  in 
the  chara(^ter  of  navigable  streams  with  the  consequent  differ- 
ence in  the  decisions  as  to  ownerships  of  their  beds;  the  distinc- 
tion is  as  to  those  streams  which  are  upon  tide  water,  in  refer- 
ence to  which  such  ownership  extends  only  to  the  line  of  the  high 
water  mark.  This  distinction  undoubtedly  comes  from  the  Eng- 
lish laws,  none  of  the  tributary  streams  in  England  being  nav- 
igable, and  few  of  the  main  streams  being  navigable  above  tide 
water.  In  this  country  with  very  large  fresh  water  rivers  a  dif- 
ferent rule  has  been  adopted,  and  in  some  jurisdictions  a  distinc- 
tion is  made  between  public  and  navigable  streams  by  which  tide 
waters  were  regarded  as  public  highways  for  all  the  world,  and 
therefore  not  the  subject  of  private  ownership,  and  streams 
within  states  subject  to  state  jurisdiction  as  to  their  navigation 
and  as  to  the  grant  of  the  soil  in  their  beds.  In  some  of  the 
states  the  beds  of  these  navigable  rivers  are  held  to  belong  to 
the  state,  the  adjoining  proprietors  owning  only  to  low  water 
mark;  in  others,  the  common  law  doctrine  is  held  that  the  own- 
ership of  banks  is  extended  to  the  thread  of  the  stream,  which 
thread  of  the  stream,  by  the  way,  is  the  middle  of  the  distance 
across  it. 

Among  the  states  which  hold  this  latter  doctrine  are  given 
Connecticut,  Ohio,  Missouri,  Illinois,  Massachusetts,  Maryland, 
Wisconsin,  South  Carolina,  Maine,  Mississippi,  Vermont,  New 
Jersey,  and  New  York — ^thirteen  states;  while  the  former  doc- 
trine, that  of  the  ownership  by  the  state,  is  held  by  the  same 
number.  It  is  not  important  to  consider  the  doctrine  in  the  other 
states  than  those  given,  the  statement  being  made  simply  to  show 
the  fact  of  a  difference  of  opinion  and  practice  in  the  different 


Attobney  General  186 

BteteB.   Th6  latter  doctaine  is  settled  for  this  state  by  our  Supreme 
Court  in  two  cases: 

"In  Ohio  owners  of  land  situated  on  the  beinks  of  navi- 
sable  streams  running  through  the  state,  are  also  owners  of 
the  bed  of  rivers  to  the  middle  of  the  stream,  as  at  common 
law." 

Admrs.  of  Gavit  vs.  Chambers  and  Coates.    3  Ohio,  496. 

The  opinion  is  a  per  curiam,  and  on  page  498  is  a  considerable 
discussion  of  the  reasons  for  holding  the  land  subject  to  the  own- 
ership of  adjoining  proprietors.  It  is  dedared  not  to  have  been 
the  intention  of  the  United  States  to  reserve  an  interest  in  the 
beds,  banks  and  waters  of  the  rivers  other  than  use  for  naviga- 
tion to  the  public,  and  all  grants  of  lands  upon  such  waters  are 
held  to  be  made  subject  to  the  common  law  rule,  which  the  court 
states  as  follows: 

"He  who  owns  the  lands  upon  both  banks,  owns  the  en- 
tire river,  subject  only  to  the  easement  of  navigation,  and  he 
who  owns  the  land  upon  one  bank  only  owns  to  the  middle 
of  the  river,  subject  to  the  same  easement.'' 

The  above  case  was  approved  and  the  same  doctrine  affirmed 

in  a  comparatively  modem  case:     June  v.  Purcell,  86  O.  S.,  396, 

the  first  section  of  the  syllabus  being  as  follows: 

'The  principle  decided  in  Gavit  vs.  Chambers,  (3  Ohio, 
496,)  that  the  owners  of  lands  situated  on  the  banks  of  navi- 
gable streams  running  through  the  state  are  also  owners  of 
the  beds  of  the  rivers  to  the  middle  of  the  stream,  as  at  com- 
mon law,  has  become  a  rule  of  property,  and,  irrespective  of 
the  question  of  its  original  correctness,  ought  not  to  be  dis- 
turbed.'' 

The  river  in  this  case  was  the  Sandusky.  A  very  full  state- 
ment of  the  facts  is  given  in  the  report  and  arguments  of  coun- 
sel stated  at  length.  The  opinion,  written  by  Judge  White,  fully 
discusses  the  questions  involved  and  approves  the  decision  in  Gavit 
V.  Chambers  as  a  rule  of  property.  On  page  407  is  found  the  fol- 
lowing: 

The  common  law  doctrine,  havinjr  been  incorporpt^d  into 
the  iuriflnnidence  of  fhin  ^tate  at  so  earlv  a  dav,  ^nH  havincr 
been  reprarded  a«  a  rule  of  nronp^tv  for  more  than  half  a  cpn- 
turv,  it  oueht  not  now,  irreRDective  of  thp  nue<^tion  of  its  orisr- 
inal  correctness,  to  be  disturbpd.  To  disturb  thp  rulp  now, 
'would  be  a  dangerous  tampering  with  riparian  rights.' " 
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The  matter  you  speak  about,  therefore,  it  seems  may  be  an- 
swered with  certainty  as  follows: 

1.  The  bed  of  the  Scioto  river   belongs    to  adjoining   pro- 
prietors.   He  who  owns  the  land  on  both  sides  owns  it  clear  across. 

2.  The  proprietor  on  one  side  owns  in  front  of  his  land  at 
the  bank  to  the  middle  of  the  stream,  or  the  thread  of  the  stream. 

3.  Being  such  owners,  subject  only  to  an  easement,  a  gravel 
bar  in  the  river  would  belong  to  such  adjacent  proprietors. 


'Underlying  Companies"  Which  is  to  Say,  Companies  Which  Have 
Leased  Public  Utilities  to  ''Operating  Companies"  but  Still  Retain 
the  General  Ownership  are  Exempt  from  the  Franchise  Tax. 
The  Case  of  State  vs.  The  Little  Miami  Railroad  Company  in 
Reference  to  the  Payment  of  Franchise  Tax  by  Public  Utilities 
Construed  and  Distinguished. 


No.  752— (Opinion  Dated  October  31,  1917.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:     I  acknowledge  receipt  of  your  letter  of  October 

23d  requesting  my  opinioh  as  follows : 

"You  are  respectfully  requested  to  advise  this  Commis- 
sion what  classes  of  domestic  corporations  are  exempted  from 
making  reports  to  the  Tax  Commission  and  paying  the  fee  of 
three-twentieths  of  one  per  cent  upon  their  subscribed  or  is- 
sued and  outstanding  stock  under  the  ruling  of  the  Supreme 
Court  in  the  Little  Miami  Railroad  Company  case.  There  are 
a  number  of  cases  pending  before  the  Commission  to  which  it 
desires  to  apply  the  ruling  of  the  court  and  it  therefore  re- 
quests your  instruction  as  to  the  effect  of  the  court's  decision/' 

In  short,  your  letter  asks  me  to  state  what  has  been  decided 
by  the  Supreme  Court  in  the  case  of  State  vs.  Little  Miami  Railroad 
Company. 

Accurately  speaking,  the  Supreme  Court  has  decided  that  there 
is  no  error  prejudicial  to  the  State  apparent  on  the  face  of  the 
record  of  the  proceedings  of  the  lower  courts;  so  that  for  this 
reason  the  court  has  overruled  the  motion  for  an  order  to  the 
Court  of  Appeals  to  certify  its  record  in  the  case. 

Strictly  speaking,  therefore,  the  Supreme  Court  did  not  pass 
upon  the  merits  of  any  question  that  might  be  made  in  the  court 
below,  save  in  so  far  as  it  was  necessary  to  do  so  in  order  to  deter- 
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mine  the  probability  of  the  intervention  of  error  prejudicial  to  the 
State,  which  was  the  complaining  party. 

Two  separate  opinions  were  rendered  in  the  lower  courts, 
one  by  Big^rer,  J.,  of  the  Common  Pleas  Court,  and  one  by  Kunkle, 
J.,  for  the  Court  of  Appeals.  Judge  Bigger  in  interpreting  Section 
5518  of  the  General  Code,  in  connection  with  the  sections  providing 
for  the  collection  of  the  tax  and  particularly  Sections  5415  and 
5416,  General  Code,  held  that  when  a  corporation  organized  for  the 
purpose  of  constructing  and  operating  a  railroad  or  other  public 
utility  has  leased  its  entire  plant  to  another  corporation,  together 
with  the  authority  to  operate  it,  the  entire  enterprise  constitutes 
but  one  "public  utility''  for  the  purposes  of  the  law;  so  that  the 
payment  of  excise  taxes  measured  by  the  gross  earnings  of  that 
utility  is  to  be  taken  as  a  substitute  for  payment  of  any  franchise 
taxes  on  account  of  the  corporate  franchises  of  the  lessor  and 
lessee,  respectively.  This  interpretation  of  the  statutes  constituted 
one  ground  of  Judge  Bigger's  decision. 

The  Common  Pleas  Court  went  further,  however,  and  held 
that  the  HoUinger  Act  of  1911  was  to  be  regarded,  so  far  as  what 
is  now  Section  5518  of  the  General  Code  was  concerned,  as  merely 
a  revision  or  codification  of  the  previous  law  which  had  been  inter- 
preted by  the  courts  in  the  case  of  The  State  vs.  The  Cleveland  & 
Pittsburgh  Railroad  Company.  The  court  therefore  regarded  the 
verbal  changes  that  were  made  in  the  section  as  compared  with 
original  Section  7  of  the  Willis  Law  of  1902  as  not  intended  to 
change  the  substance  of  the  law.  Hence,  it  would  follow  that  the 
case  of  The  State  vs.  The  Cleveland  &  Pittsburgh  Railroad  Com- 
pany is  controlling  under  the  new  law  as  well  as  under  the  old. 

These  two  grounds  of  decision  are  quite  distinct,  as  will  be 
observed.  Both  of  them  are  put  forward  by  Judge  Bigger  as 
reasons  for  his  judgment. 

The  Court  of  Appeals  did  not  render  a  lengthy  opinion  in  the 
matter,  contenting  itself  with  a  general  approval  of  what  Judge 
Bigger  had  said  in  his  opinion,  but  giving  express  sanction  to  the 
second  ground  of  decision  noted  in  the  above  analysis  of  the  opin- 
ion of  the  Common  Pleas  Court,  namely,  that  the  new  law  was  a 
virtual  revision  of  the  old  and  that  the  former  decision  was  con- 
trolling. It  does  not  appear,  however,  that  the  Court  of  Appeals 
intended  to  disapprove  the  other  reasoning  of  Judge  Bigger. 

The  answer  to  your  question  depends  upon  which  of  these  two 
grounds  of  decision  is  accepted.  If  the  first  is  the  true  rule,  then 
the  case  may  be  regarded  as  deciding  merely  that  a  public  utility 
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corporation  which  has  leased  all  of  its  property  to  anothet  com- 
pany, which  is  operating  the  plant,  is  not  liable  for  franchise  taxes. 

If  the  second  ground  of  decision  is  adopted,  it  would  seem,  ac- 
cording to  the  opinion  of  Judge  Winch  in  the  Qeveland  &  Pitts- 
burgh  case,  2  Ohio  App.  Rep.,  228,  that  all  corporations  which  are 
organized  for  the  purpose  of  constructing  and  operating  a  given 
public  utility,  such  as  a  railroad  or  an  interurban  railroad,  would 
because  of  their  names,  so  to  speak,  never  become  liable  for  fran- 
chise taxes. 

In  spite  of  the  express  dicta  of  the  courts  on  the  point,  I  can 
not  bring  myself  to  the  conclusion  that  the  second  ground  of  de- 
cision is  to  be  taken  as  adjudicated  law.  To  do  so  would  do  too 
much  violence  to  present  Section  5518  of  the  General  Code  in  its 
application  to  public  utilities.    Th'e  language  is: 

"An  incorporated  company,  whether  foreign  or  domestic, 
owning  or  operating  a  public  utility  in  this  ritate,  and  as  such 
required  by  law  to  file  reports  with  the  Tax  Commission  and  to 
pay  an  excise  tax  upon  its  gross  receipts  or  gross  earnings 
*  *  *"  shall  be  exempt  from  the  franchise  tax. 

It  is  very  clear  that  at  the  very  least  the  ownership  of  a  public 
utility  is  required  in  order  to  satisfy  the  terms  of  that  section. 
What  the  lower  courts  really  meant  in  stating  in  substance  that 
the  Cleveland  &  Pittsburgh  case  was  still  a  controlling  decision  in 
spite  of  the  amendment  of  the  statute  was,  I  think,  that  the  stat- 
ute was  to  be  regarded  as  merely  a  revision  of  the  pre-existing 
law,  in  so  far  as  that  law  applied  to  so-called  "underljring  com- 
panies," that  is  to  say,  to  lessor  companies  and  those  in  a  similar 
situation.  I  am  satisfied  that  at  the  least  the  remarks  of  the 
courts  must  be  limited  to  the  case  which  was  before  them. 

I  therefore  advise  that  all  that  can  be  taken  as  distinctly 
decided  by  the  case  to  which  you  refer  is  that  "underlying  com- 
panies,'*  which  is  to  say,  companies  which  have  leased  public  utili- 
ties to  "operating  companies"  but  still  retain  their  general  owner- 
ship, are  exempt  from  the  franchise  tax.  The  case  decides  nothing 
as  to  corporations  which  have  been  organized  for  public  utility  pur- 
poses but  which  have  never  acquired  ownership  of  a  public  utility 
by  construction  or  purchase  thereof,  or  which  have  abandoned 
the  operation  of  the  public  utility  or  parted  with  all  prox)erty 
therein.  As  to  all  such  companies  it  may  be  said,  I  think,  that  the 
words  of  the  statute  do  hot  exempt  them  and  that  until  it  is  held 
otherwise  by  the  courts  at  least  your  Commission  should  rule  that 
the  franchise  tax  is  due  from  them. 
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stlulbi  of  bepo&ted  cases 

15684— The  State  ex  reL  John     a. 
Price  va.  Henry  W.  FriUman,  Record- 
er of  Franklin  County,  Ohio.    In  man- 
danms. 
NICHOLS,  C.  J. 

The  Act  of  the  General  Maembly, 
107  Ohio  Laws,  696,  providing  for  the 
llBtlng  of  personal  property  for  taxa- 
tlon  and  ifor  the  exemption  of  stocks 
In  companies,  taxed  in  the  state,  and 
mortgages  on  real  estate  within  the 
state,  so  far  as  it  operates  to  release 
mortgages  on  Ohio  real  estate  from 
taxation,  is  Invalid,  being  in  violation 
of  Section  2,  Article  XII  of  the  State 
Constitution.  Demurrer  overruled. 
Writ  to  issue.  Wanamaker,  Newman, 
Jones,  Matthias,  Johnson  and  Donsr 
hue,  JJ.,  concur. 

15448 — The  Renner  Brewing  Com. 
paay  vs.  Henry  W.  RoUand.  Error  to 
the  Court  of  Appeals  of  Mahoning 
County. 

DONAHUE.  J. 

1.  SecUons  18169,  13169-1,  18169-2 
and  13169-8,  General  Code,  are  a  valid 
and  constitutional  exercise  of  the  po- 
lice  power  vested  in  the  General  As- 
sembly of  the  state. 

2.  Where  the  averments  of  a  peti- 
tion would,  if  proven,  entitle  the 
plaintiff  to  an  injunction,  a  writ  will 
not  ibe  refused  merely  because  the 
acts  sought  to  be  enjoined  are  pun- 
ishable under  the  criminal  statutes  of 
this  state.  Judgment  reversed  and 
cause  remanded.  Nichols,  C.  J.,  Wan. 
amaker,  Newman,  Jones,  Matthias 
and  Johnson,  JJ.,  concur. 

15468 — Fred  Creisar  vs.  The  State 
of  Ohio.     Error  to  the  Court  of  Ap- 
peals of  Cuyahoga  County. 
JONES.  J. 

The  term  "minor**  found  in  Section 
1665,  General  Code  (103  O.  L.,  873), 
should  receive  its  ordinary  legal  sig- 
nification, and  BO  construed  embraces 
only  minor  children  who  are  legiti- 
mate. The  juvenile  court  acting  un- 
der that  section  has  no  authority  to 
proceed  and  punish  the  father  of  an 
illegitimate  child,  unless  its  paternity 
has  been  acknowledged  after  inter- 
marriage in  conformity     to     Section 


8691,  General  Code.  Judgment  re- 
versed. Nichols,  C.  J.,  Newman,  Mat- 
thias, Johnson  and  Donahne,  JJ.,  con- 
our. 

15476 — Edith  Mumaw  vs.  The  West- 
em  &  Southern  Life  Insurance  Com- 
pany.   Error  to  the  Court  of  Appeals 
of  Ashland  County. 
JOHNSON,  J. 

1.  Policies  of  insurance  which  are 
prepared  by  the  insurance  company 
and  which  are  reasonably  open  to  dif- 
ferent  interpretations  will  be  con- 
strued most  favorably  to  the  Insured. 
Courts  will  have  in  mind  the  relation 
of  the  parties  to  each  other.  They 
will  give  the  language  of  the  contract 
the  meaning  on  which  the  minds  of 
the  parties  may  be  said  to  have  met 
and  which  will  effectuate  their  object 
in  entering  into  it. 

2.  Whether  a  provtsion.  in  a  con- 
tract constitutes  a  condition  prece- 
dent or  a  warranty  of  a  fact  vital  to 
the  contract  Is  a  question  of  intent; 
and  the  intention  will  be  ascertained 
by  considering  the  language  not  only 
of  the  particular  provision,  but  of  the 
whole  contract  and  Its  subject-matter. 

8.  In  an  action  on  a  policy  of  life 
insurance  which  contains  the  follow- 
ing provision:  "But  this  contract 
shall  not  be  in  force  unless  the  first 
weekly  premium  has  been  paid,  and 
the  Insured  is  alive  and  in  sound 
health  upon  the  date  hereof,  meaning 
thereby  and  referring  solely  to  the 
state  of  health  of  the  Insured  at  the 
date  of  the  delivery  of  this  policy, 
and  not  to  any  changes  which  may 
have  taken  place  in  the  health  of  the 
insured,  between  said  date  and  any 
previous  date;  and  shall  also  be  void 
if  the  insured  before  its  date,  has 
been  rejected  for  insurance  by  this  or 
any  other  company  r  has  been  attend- 
ed by  a  physician  for,  or  has  had 
before  said  date  any  tubercular 
disease  or  consumption,  or  chronic 
bronchitis,  or  cancer,  or  epilepsy,  or 
disease  of  the  brain,  heart,  liver  or 
kidneys  and  the  evidence  or  testi- 
mony of  any  physician  to,  or  medical 
adviser  oi,  Uie  insured  as  to  such  dis- 
eases or  complaints  shall  be  admlssi- 
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ble,"  the  breach  of  such  proylslons  Is 
matter  of  defense.  The  burden  of 
proving  the  breach  is  upon  the  d-e- 
fendant  Judgment  reyersed.  Nich. 
ols,  €.  J.,  Wanamaker,  Newman,  Mat- 
thias and  Donahue,  JJ.,  concur. 

1545^— The  Humboldt  Fire  Insuru 
ance  Company  vs.  The  R.  K.  Le- 
Blond  Machine  Tool  Company.  Error 
to  the  Court  of  Appeals  of  Hamilton 
County. 
JOHNSON,  J. 

By  the  proTlsions  of  Section  9686, 
General  Code,  a  person  who  solicits  in- 
surance and  procures  the  application 
therefor  shall  be  held  to  be  the  agent 


of  the  company  thereafter  issuing  a 
policy  on  such  application,  anything 
in  the  application  or  policy  to  the 
contrary  notwithstanding.  If  a  policy, 
written  by  one  who  is  an  agent  with- 
in the  meaning  of  the  section  referred 
to,  is  delivered  and  accepted,  which 
by  mutual  mistake  of  the  parties  in- 
sufticiently  describes  the  place  in 
which  the  property  is  located,  the 
court  will,  when  the  mistake  is  shown 
by  clear  and  convincing  proof,  reform 
the  policy  so  as  to  state  the  contract 
actualy  made.    Judgment  affirmed. 

Nichols,  C.     J.,  Wanamaker,  Jones 
and  Donahue,  JJ.,  concur. 


SECRETARY  OF  STATE 


NEW   INCORPORATIONS 

The  Down  Town  Realty  Co.,  Co- 
lumbus, $100,000.  A.  Brenholtz,  G.  C. 
Weitzell,  E.  C.  Morton,  R.  J.  Odell, 
R.  W.  Mackensen. 

The  Auto  Tractor  Sales  Co.,  Cleve- 
land, ^10,000.  H.  M.  Stowe,  T.  B. 
Haycoz,  R.  U  Palmer,  H.  J.  Palmer, 
J.  W.  Didham 

The  Kanters  Stamping  &  Manufac 
turing  Co.,  CleT<eland,  $250,000.  A.  E. 
Bemsteen,  L.  J.  Kanter,  Wm.  Kanter, 
M.  E.  Kanter,  A.  A.  Kanter. 

The  Noon   Oil   Co.,   Marietta,   $10,- 

000.  C.    C.    Middleswart,   O.    D.    Mo- 
Pherson,  R.  E.  Ritter,  F.  H.  Putnam, 

1.  C.  Westerman. 

The  Mlnglewood  Coal  Co.,  Woos- 
ter,  $50,000.  James  Mulllns,  C.  A. 
McDonald,  Loyls  T.  iSnayely,  Ben  P. 
Palmer,  E.  B.  Koble. 

The  Leah  Coal  Co.,  Wheeling  Val- 
ley,  St  ClairsYiUe,  $10,000.  J.  B. 
Witchey,  D.  J.  Applegarth,  LiUie  M. 
Applegarth,  Charles  Witchey,  Golda 
Witchey. 

The  Oswego  Navigation  Co.,  Mentor 
Special  District  $100,000.  Frank  S. 
Masten,  Tracy  H.  Duncan,  B.  M. 
Parker,  H.  E.  Ptterson,  Bi.  E.  Ordner. 

The  Federal  Paint  Materials  Co., 
Cleveland,  $40,000.  Ralph  W.  Jere- 
miah, S.  W.  Sangster,  B.  B.  Harwood, 
A.  Lf.  Dolan,  Wm.  M.  Monroe. 

The  Wellsville  Coal  &  Supply  Co., 
WellsviUe,  $5,000.  Williami  Rawlins, 
J.  M.  King,  Waldo  Klnzel,  Mac  B. 
Dowling,  Harry  H.  Paisley. 

Black  River  News  Co.,  Lorain,  $5,- 
000.  H.  R.  Bradley,  John  J.  Martin, 
Loretta  J.  Holmes,  S.  V.  McMahon, 
M.  A.  Zimmerman 

Commercial  Leaf  Tobacco  Co., 
Dayton,  $25,000.  Albert  Chotiner, 
Samuel  K  Finn,  Emma  Schellenbach, 
Frank  S.  Breene,  Albert  J.  Dwyer. 

New  Richmond  Publishing  Co., 
New  Richmond,  $2,000.  John  W. 
Haussermann,  Lew  F.  White,  H.  C. 
Willette,  Thomas  Castlen,  Harry  M. 
Day. 

The  Washington  Coal  Co.,  Wash- 
ington. C.  H.,  $5,000.  Rnfus  W.  Hut- 
son,  George  H.  Munkel,  Estel  Smith, 
S.  F.  Snider,  R.  R.  Maddox,  Oliver  S.' 
Nelson,  George  W.  Inskeep. 


Samoff-Irving  Hat  Stores,  Cleve- 
land, $1,000.  Irving  Samoff,  Max 
Samoff,  Morris  Neichlin,  Emil  Lb 
Krai,  Wm.  K  Staral. 

The  Dust  Recovering  and  Convey- 
ing Co.,  Cleveland,  $10,000.  F.  L. 
Jorgensen,  J.  B.  Morley,  B.  A.  Kittln- 
ger,  J.  P.  Drach,  William  L  David. 

That  breach  of  mimicipal  ordinance 
requiring  vehicles  to  keep  as  near  the 
right-hand  curb  as  possi-ble  will  not 
prevent  recovery  by  one  whose  ve- 
hicle is  injured  by  falling  into  an  un- 
guarded  -excavation  in  the  highway, 
although  if  the  ordinance  had  been 
obeyed  the  excavation  would  have 
been  passed  In  safety,  is  held  io  the 
Washington  case  of  Rampon  vs. 
Washington  Water  Power  Co.  L.R.A. 
1917C,  998. 

1136 — ^Application  of  the  Cleveland 
Electric  Illuminating  Company  for 
authority  to  issue  first  mortgage 
•bonds  of  the  par  value  oi  $2,000,000. 

1131 — Joint  application  of  the  Am- 
erican Gas  and  Electric  Company  et 
al.  Assigned  for  hearing  November 
8,  10  a.  m. 

The  Cleveland  Precision  Tool  Co., 
Cleveland,  $10,000.  Robert  T.  Snell, 
Harry  H.  Hawk,  Eklward  Bunell,  R.  H. 
Senkbeil,  Frank  H.  Fults. 

The  Coal-Ridge  Mining  Co.,  Cleve- 
land, $1,000.  George  A.  Blackford,  M. 
E.  McComb,  A.  Tegarden,  V.  Stroble, 
J.  Moynihan. 

The  South  Charleston  Publishing 
Co.,  South  Charleston,  $15,000.  Foster 
B.  Houston,  Roger  A.  Houston,  F.  J. 
Sullivan,  Rachel  A.  Houston,  F.  C. 
Tyler. 

The  Hamilton  Printing  Co.,  Hamil- 
ton, $10,000.  C.  C.  Todd,  P.  C.  Todd, 
R.  G.  Davis,  A.  L.  Birdsong,  W.  S. 
Todd. 

The  J.  L.  Arnold  &  Sons  Co.,  Can- 
ton, $25,000,  undertaking.  J.  L.  Ar- 
nold, Eugene  J.  Arnold,  F.  P.  Arnold, 
A.  T.  Arnold,  H.  F.  Arnold. 

The  Forkapa  Realty  Co.,  Cleveland, 
$10,000.  N.  A.  McWatters,  William 
Bradfleld,  K.  P.  Kennedy,  L.  Albers, 
Lee  EX  Skeel. 

The  Premier  Rubber  and  Insulation 
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Co.,  Dayton,  $100,000.  Henry  M. 
Granzow,  William  Orlesor,  W.  A. 
Heimsch,  Edward  F.  Hockey,  Carl  C. 
Mueller. 

Tlie  Henry  Wlsner  ft  Co.,  Cleve- 
land, $10,000,  specialties.  H.  C.  Wie- 
ner, M.  M.  Spencer,  Frank  M.  Ray. 
mund,  F.  W  Alexander,  R  K.  Hender. 
son. 

The  W.  P.  Jenkins  Dmg  Co.,  Day- 
ton, $250,000.  wniiam  P.  Jenkins, 
Baizabeth  Jenkins,  H.  Laura  Haney, 
Grace  S.  Jenkins,  Herbert  A.  Ralls. 

Tliie  I^mon  Shirt  Co.,  Cleveland, 
$20,000.  William  Rothenberg,  Wil- 
liam R.  Miller,  Cedric  G.  Smith,  I.  E. 
Guentzler,  P.  Schulman. 

The  Gammeter  Commercial  Co., 
Akron,  $25,000,  personal  property. 
Emll  Gammieter,  John  W.  Middendorf, 
G.  B.  Motz,  M.  v.  Gammeter,  E  B. 
Middendorf. 

The  Cleveland  Real  Estate  and 
Housing  Co.,  Cleveland,  $10,000.  Paul 
Ih  Feiss.  Samuel  Mather.  W.  S.  Hay. 
den,  Alexander  C.  Brown,  F.  H,  Goff . 

The  Millcreek  Valley  Realty  Co., 
Wyoming,  $5,000.  iGeorge  S.  Cappe, 
Martin  V.  Robert^,  Bishop  D.  Ray- 
mond,  Wallace  C.  Elliott  Nelson  W. 
Roberts. 

The  Spencer  Hollow  Coal  Company, 
NelsohYille,  $6,000;.  C.  L.  Stout,  A.  C. 
Cotton,  R.  H  Lancaster,  J.  S.  Mooii«y, 
H.  A.  Kelch,  A.  M.  Mann. 

The  Alice  Coal  Company,  Zaleskf, 
$10,000;  John  B.  Terrett,  Charles  C. 
Craven,  George  W.  Rapp,  Lewis  H. 
Schepman,  Jerry  W.  Hogan. 

The  C.  O.  D.  Coal  Company,  Alliance 
$1,000;  H.  A.  Beckett,  H.  O.  Mierke, 
L.  A.  O'Neil,  W.  H.  Annat,  Howard  F. 
Bums. 

The  Buhl  and  Taylor  Company, 
Cleveland,  $10,000;  "Electrical  Sup- 
plies." Carl  H.  Buhl,  J.  H.  Keith.  Ray- 
mond T.  Cragln,  Charles  B.  Ferrell, 
ESvelyn  Steiger. 

The  Guggenheim  Tarn  Company, 
Cleveland*,  $10,000;   M.  W.  Kaatriner, 


Ben  Feniger,  Harvey  Spilka,  M.  Bck- 
stein,  P.  J.  Spitz. 

The  Klrkland-Bond  Company,  Lo- 
rain, $25,000,  "Furniture";  V.  W. 
Bond,  P.  B.  Dundore,  Bd.  H,  Bums, 
B.  E.  Miller,  Ilo  Long. 

Increasee 

The  People's  Bank  Co.,  NelsonviUe, 
$25,000  to  $50,000. 

The  Cox  Brothers  Oil  and  Gas  Co., 
MeArthur,   $60,000  to  $100,000. 

The  L.  Come  Coffee  Co.,  Toledo, 
$1,000  to  $25,000. 

The  Lincoln  Rubber  Co.,  Akron, 
$36,000  to  $176,000. 

The  Lima  Telephone  ft  Telegraph 
Co.,  Lima,  $800,000  to  $1,000,000. 

The  Tirotter  Lumber  Co.,  Toledo, 
$10,000  to  $60,000. 

The  B.  A  W.  Rubber  Co.,  Akron, 
$1,000  to   $500  000. 

The  J.  H.  Rice  Co.,  Ashtabula,  $50,- 
000  to  $76,000. 

The  Cincinnati  Artificial  Leather 
Co.,  Cincinnati,  $26,000  to  $60,000. 

The  Buckeye  Aluminum  Co.,  Woob. 
ter,  $260,000  to  $500,000. 

Tbe  Collier-Bamett  Co.,  Toledo, 
$50,000  to  $100,000. 

The  Toledo  Carriage  Woodwork 
Co.,  Toledo,  $60,000  to  $6,000. 

The  Momington  Realty  Co.,  Cleve- 
land, $10,000.  E.  H.  Kmeger,  Walter 
D.  Meals,  Charles  S.  Reed.  H.  A« 
Stahl,  W.  L.  Douglas. 

Tbe  Var  Soap  Co.,  Cleveland,  from 
$10,000  to  $20,000. 

Tlie  Cleveland  Terminal  Company, 
Cleveland.  Increase  from  $10,000  to 
$1,000,000. 

The  Norcross  Marble  Company, 
Cleveland.  Increase  from  $100,000  to 
$400,000. 

The  Reliance  Coal  9b  Coke  Cbmpeny, 
Cincinnati.  Increase  from  $160,000  to 
$660,000. 

Becreaseg 

The  J.  H.  Briscoe  Coal  Company, 
Cincinnati.  Decrease  from  $10,006  to 
$2,600. 


PUBLIC  UTILITIES  COMMISSION 


No.  1308— In  the  Matter  of  the  Application,  Dated  October  SO, 
1917,  of  The  Cleveland  Electric  Illnminating  Company  for  Can- 
cellation of  Anthority  to  Issne  Common  Stock  of  the  Par  Value 
of  $1,039,700.00  and  for  Authority  to  Issue  First  Mortgage, 
Five  Per  Cent  Bonds  of  the  Par  Value  of  $3,500,000.00.  Prayer 
Granted. 


(Dated  November  7,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  that  part  of  the  application  herein  of 
The  Cleveland  Electric  Illuminating  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ohio,  asking  the  consent  to 
and  authority  of  the  Commission  for  the  issue  of  its  first  mort- 
gage, five  per  cent,  bonds  of  the  total  par  value  of  three  million, 
five  hundred  thousand  dollars,  the  proceeds  arising  from  the  sale 
or  pledge  thereof  to  be  used  to  reimburse  the  treasury  for  the 
sum  of  $902,497.81  (not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  expended  therefrom, 
within  five  years  preceding  the  filing  of  the  application  herem,  for 
the  construction  of  additions,  extensions  and  improvements,  and 
to  be  applied  toward  the  payment  for  other  additions,  extensions 
and  improvements  now  in  course  of  construction  or  under  con- 
templation, the  estimated  cost  of  which  is  the  sum  of  $2,689,- 
000.00 ;  and  it  appearing  that  the  issue  of  said  bonds  is  reasonably 
required  and  the  money  to  be  procured  thereby  necessary  for  the 
construction,  completion,  extension  and  improvement  of  appli- 
cant's facilities,  and  for  the  reimbursement  of  its  treasury  for 
moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  actually  expended  therefrom,  within 
five  years  next  preceding  the  date  of  the  filing  of  the  application 
herein,  for  said  purposes,  the  Commission  is  satisfied  that  its  con- 
sent and  authority  therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cleveland  Electric  Illuminating  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  first  mortgage,  five 
per  cent,  bonds  of  the  total  principal  sum  of  three  million,  five  hun- 
dred thousand  dollars  ($3,500,000.00) ,  and  that  said  bonds  be  sold 
for  the  highest  price  obtainable  but  not  less  than  eighty-five  and 
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one-half  (85  V^)  percentum  of  the  par  value  thereof.  It  is  further 
Ordered,  That  pending  the  sale  of  said  bonds,  the  same  may  be 
pledged  as  collateral  security  for  notes  of  the  company,  which  notes 
shall  be  of  the  largest  sum  negotiable  but,  in  no  event,  less  than 
eighty-three  (83).  percentum  of  the  principal  sum  of  the  bonds 
pledged  as  collateral  security  therefor.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  or  other  dis- 
position of  said  bonds  shall  be  amortized  pursuant  to  the  rules  and 
regulations  heretofore  prescribed  by  this  Commission.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  or  pledge  of 
said  bonds  shall  be  devoted  to  and  used  for  the  following  purposes, 
and  no  other,  to  wit : 

(a)  The  reimbursement  of  applicant's  treasury  for  the 
sum  of  $902,497.81  (not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  expended  there- 
from, within  the  five  years  next  preceding  the  date  of  the 
filing  of  the  application  herein,  for  the  construction  of  addi- 
tions, extensions  and  improvements  to  its  plants  and  facili- 
ties, as  more  fully  set  out  in  a  detailed  statement  appended  to 
the  application  herein  as  'Exhibit  A,'  which  'Exhibit  A'  is 
hereby  made  a  part  of  this  order  by  reference. 

(b)  The  remainder  of  said  moneys  to  be  applied  toward 
the  pa3rment  for  the  other  additions,  extensions  and  improve- 
ments to  applicant's  plants  and  facilities  now  in  course  of 
construction  or  under  contemplation,  as  more  fully  described 
in  the  detailed  statement  appended  to  the  application 
herein  as  'Exhibit  B'  (the  total  estimated  cost  of  which  is 
given  as  the  sum  of  $2,669,000.00),  which  'Exhibit  B'  hereby 
is  made  a  part  of  this  order  by  reference." 

It  is  further 

Ordered,  That  the  issue  and  disposition  of  the  excess  of  appli- 
cant's bonds,  herein  authorized,  above  its  total  outstanding  capital 
stock,  and  the  expenditure  of  the  proceeds  arising  from  the  sale  of 
such  excess  of  bonds,  be,  and  they  hereby,  specifically,  are  con- 
sented to,  authorized  and  approved.    It  is  further 

Ordered,  That  applicant  make  verified*  report  to  this  Commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each  cal- 
endar semi-annual  period  of  the  issue  of  said  bonds,  the  manner  in 
which  disposed  of,  the  sums  derived  from  their  sale  or  pledge,  the 
purposes  for  which  said  moneys  were  expended,  and,  in  the  event 
of  the  sale  of  any  of  said  bonds  .while  under  pledge,  the  amount, 
if  any,  returned  to  the  applicant  by  reason  of  such  proceeds  ex- 
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ceeding  the  amount  of  unpaid  principal  and  interest  of  the  loan, 
together  with  the  reasonable  costs  of  such  sale. 

A  suitable  order  will  be  made  in  the  proceeding  before  The 
Public  Service  Ck)mmission  of  Ohio,  now  The  Public  Utilities  Com- 
mission of  Ohio,  entitled,  "In  the  matter  of  the  application  of 
The  Cleveland  Electric  Illuminating  Company  for  the  consent  and 
authority  of  the  Commission  to  issue  and  dispose  of  $2,000,000.00 
common  capital  stock  and  $1,000,000.00  first  mortgage  bonds," 
No.  691,  rescinding  and  revoking  that  part  of  the  order  made  and 
entered  therein  as  of  July  18, 1912,  which  consented  to  and  author- 
ized the  issue  of  common  capital  stock  of  the  par  value  of  one 
million,  thirty-nine  thousand,  seven  hundred  dollars,  in  disposi- 
tion of  the  other  matters  set  forth  in  the  application  herein. 


No.  591— In  the  Matter  of  the  Application  of  The  Qeveland  Elec- 
tric niuminating  Company  for  the  Consent  and  Authority  of  the 
Commission  to  Issue  and  Dispose  of  $2,000,000.00  Common 
Capital  Stock  and  $1,000,000.00  First  Mortgage  Bonds.  Entry 
Rescinding  that  Part  of  the  Order  Made  and  Entered  as  of  July 
18y  1912y  Which  Consented  to  and  Authorized  the  Issue  of  Com- 
mon Capital  Stock  of  the  Par  Value  of  $1,039,700.00. 


(Dated  November  7,  1917.) 

It  appearing  that  the  applicant  has  not  issued  and  disposed  of 
its  common  capital  stock  of  the  par  value  of  one  million,  thirty- 
nine  thousand,  seven  hundred  dollars,  being  a  part  of  thfe  total  of 
two  million  dollars  authorized  to  be  issued  by  the  order  made  and 
entered  herein  on  the  eighteenth  day  of  July,  1913,  and  it  appear- 
ing further  that  the  applicant,  by  an  order  this  day  made  and  en- 
tered in  the  proceeding  entitled,  "In  the  matter  of  the  application, 
dated  October  30,  1917,  of  The  Cleveland  Electric  Illuminating 
Company  for  cancellation  of  authority  to  issue  common  stock  of 
the  par  value  of  $1,039,700.00  and  for  authority  to  issue  first  mort- 
gage, five  per  cent,  bonds  of  the  par  value  of  $3,500,000.00,"  and 
numbered  No.  1308  (in  which  application  was  incorporated  a  re- 
quest for  a  rescision  of  so  much  of  the  order  made  and  entered 
herein  as  of  July  18, 1912,  as  consented  to  and  authorized  the  issue 
of  conamon  stock  of  the  par  value  of  one  million,  thirty-nine  thou- 
sand, seven  hundred  dollars) ,  was  authorized  to  issue  its  bonds  to 
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procure  funds  for  the  purposes  for  which  said  capital  stock  was 
authorized  to  be  issued,  it  is 

Ordered,  The  order  made  and  entered  herein  on  the  eighteenth 
day  of  July,  1912,  be,  and  it  hereby  is  modified  and  amended  to 
consent  to  and  authorize  the  issue  of  applicant's  common  capital 
stock  of  the  total  par  value  of  nine  hundred  and  sixty  thousand, 
three  hundred  dollars,  in  addition  to  certain  bonds  therein  speci- 
fied, and  that  said  order,  in  so  far  as  it  consents  to  and  authorizes 
the  issue  of  applicant's  common  capital  stock  of  the  additional  par 
value  of  one  million,  thirty-nine  thousand,  seven  hundred  dollars 
be,  and  it  hereby  is  revoked  and  rescinded. 


No.  1135— In  the  Matter  of  the  Application,  Dated  April  16,  1917, 
of  The  Cleveland  Electric  Illuminating  Company  for  Authority 
to  Issue  First  Mortgage  Bonds  of  the  Par  Value  of  $2,000,000.00* 
Order  Modified. 


(Dated  November  7,  1917.) 

This  day,  after  full  hearing,  this  matter  came  on  for  further 
consideration  upon  the  supplemental  application  of  The  Cleveland 
Electric  Illuminating  Company  for  such  modification  and  amend- 
ment of  the  order  made  and  entered  herein  on  the  twenty-first  day 
of  May,  1917,  as  will  permit  it  to  sell  for  the  highest  price  ob- 
tainable but  not  less  than  eighty-five  and  one-half  percentum  of 
the  par  value  thereof  and,  pending  such  sale,  to  pledge  at  eighty- 
three  percentum,  the  unsold  bonds  of  the  total  principal  sum  of 
two  million  dollars  therein  authorized  to  be  sold  for  not  less  than 
ninety-five  percentum  of  the  par  value  thereof ;  and  the  applicant 
having  represented  and  shown  to  the  satisfaction  of  the  Commis- 
sion that  of  the  total  amount  of  said  bonds  so  authorized  to  be 
issued,  there  remain  unissued  and  unsold  bonds  of  the  principal 
sum  of  four  hundred  and  sixty-five  thousand  dollars  and  that  the 
applicant  has  made  due  and  dilligent  effort  to  dispose  of  the  same 
upon  the  terms  and  conditions  heretofore  prescribed  by  this  Com- 
mission, but  that,  because  of  the  prevailing  financial  conditions,  it 
has  been  unable  so  to  do.    Wherefore,  it  is 

Ordered,  That  the  order,  made  and  entered  herein  on  the 
twenty-first  day  of  May,  1917,  be,  and  it  hereby  is  modified  and 
amended  to  provide  that  of  the  total  issue  of  bonds  therein  author- 
ised, bonds  of  the  principal  sum  of  four  hundred  and  sixty-five 
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thousand  dollars  ($466,000.00)  shall  be  sold  for  the  highest  price 
obtainable  but  for  not  less  than  eighty-five  and  one-half  (86 V^) 
percentum  of  the  plur  value  thereof  and,  pending  the  sale,  said 
bonds  may  be  pledged  as  collateral  security  for  loans,  which  shall 
be  the  greatest  amount  negotiable  but  in  no  event  less  than  eighty- 
three  (8S)  percentum  of  the  par  value  of  said  bonds.  It  is  further 
Ordered,  That  the  moneys  secured  by  the  pledge  or  sale  of 
said  bonds  be  applied  toward  the  pajnnent  of  the  purposes  pre- 
scribed by  the  original  order  herein  and  that  in  all  respects  said 

original  order  be  readopted. 

a 

No.  1299 — ^In  the  Matter  of  the  Application  of  The  Marion  Water 
Company  for  Consent  and  Authority  to  Issne  and  Sell  $18,500.00 
of  Preferred  Capital  Stock.    Prayer  Granted. 


(Dated  November  8, 1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Marion  Water 
Company,  a  corporation  organized  under  the  laws  of  Ohio,  asking 
consent  and  authoriy  to  issue  its  six  per  cent,  preferred  capital 
stock  of  the  par  value  of  eighteen  thousand,  five  hundred  dollars, 
the  proceeds  to  be  used  for  the  payment,  to  that  amount,  of  ac- 
counts for  supplies  and  labor  incident  to  the  provision  and  In- 
stallation of  additions  and  extensions  to  plant  or  the  reimburse- 
ment of  the  treasury  for  moneys,  not  secured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom  for  the  construction  of  additions,  extensions  and  im- 
provements to  its  facilities ;  and  it  appearing  that  the  issue  of  said 
preferred  capital  stock  is  reasonably  required  and  that  the  money 
to  be  secured  thereby  is  necessary  for  the  pa3rment  and  discharge 
of  indebtedness  incurred  for  and  on  account  of  the  construction, 
completion,  extension  or  improvement  of  applicant's  facilities,  or 
the  reimbursement  of  its  treasury  for  moneys  (not  secured  by  the 
issue  of  stock,  bonds,  notes  or  other  evidences  of  indebtedness) 
actually  expended  therefrom,  within  the  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein,  for  such  purposes, 
the  Commission  is  satisfied  that  its  consent  and  authority  there- 
for should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Marion  Water  C!ompany  be,  and  it 
hereby  is  authorized  to  issue  its  six  per  cent,  preferred  capital 
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stock  of  the  total  par  value  of  eighteen  thousand,  five  hundred 
dollars  ($18,500.00)  and  that  said  capital  stock  be  sold  for  the 
highest  price  obtainable,  but  not  less  than  the  par  value  thereof. 
It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  to  wit: 

The  payment  of  bills  due  on  account  of  the  construction  of 
additions,  extensions  and  improvements  to  its  facilities  or  the  re- 
imbursement of  its  treasury  for  moneys  (not  secured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness)  actually 
expended  therefrom  for  the  construction  of  the  additions,  exten- 
sions and  improvements  to  its  facilities  enumerated  and  described 
in  the  detailed  statement  appended  to  the  application  herein 
(which  statement  hereby  is  made  a  part  of  this  order  by  refer- 
ence) the  total  cost  of  which  was  the  sum  of  $18,551.43,  and  of 
which  the  balance  of  $51.43  will  be  carried  forward  to  applicant's 
next  capital  issue.    It  is  further 

Ordered,  That  the  applicant,  on  or  before  January  15,  1918, 
make  verified  report  of  the  issue  of  said  preferred  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms 
and  conditions  of  this  order,  continuing  such  reports,  at  semi- 
annual periods,  until  all  of  said  capital  stock  has  been  issued  and 
the  proceeds  thereof  expended. 


1297— In  the  Matter  of  the  Application  of  The  East  Ohio  Gas  Com- 
pany for  Authority  to  Issue  Additional  Common  Stock. — ^Prayer 
Granted. 


(Dated  October  30.  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  East  Ohio  Gas 
Company,  a  corporation  organized  under  the  laws  of  Ohio,  asking 
consent  and  authority  to  issue  its  common  capital  stock  of  the 
total  par  value  of  twenty  million  dollars,  the  proceeds  arising  from 
a  sale  thereof  for  the  highest  price  obtainable  but  not  less  than 
ninety  percenfum  of  the  par  value  thereof,  to  be  used  to  pay  and 
discharge,  by  the  pa3rment  of  a  premium  of  five  percentum  in  addi- 
tion to  the  principal  amount  thereof,  applicant's  outstanding  five 
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per  cent,  bonds  of  the  total  principal  sum  of  sixteen  million,  eight 
hundred  and  twenty-one  thousand  dollars,  and  the  protest  thereto 
of  the  city  of  Cleveland,  Ohio. 

Upon  consideration  whereof,  and  it  appearing  that  the  issue 
of  applicant's  common  capital  stock  of  the  total  par  value  of 
eighteen  million,  five  hundred  and  ninety-one  thousand,  six  hun- 
dred dollars  is  reasonably  required,  and  the  money  to  be  procured 
by  the  sale  thereof,  necessary  for  the  discharge  or  lawful  refund- 
ing of  its  obligations,  or  the  reorganization  or  readjustment  of  its 
indebtedness  and  capitalization,  the  Commission  is  satisfied  that 
its  consent  and  authority  for  the  issue  of  applicant's  capital  stock 
of  the  par  value  of  eighteen  million,  five  hundred  and  ninety-one 
thousand,  six  hundred  dollars  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  East  Ohio  Gas  Company  be.  and  it 
hereby  is  authorized  to  issue  its  common  capital  stock  of  the  total 
par  value  of  eighteen  million,  five  hundred  and  ninety-one  thou- 
sand, six  hundred  dollars  ($18,591,600.00)  and  that  said  capital 
stock  be  sold  for  the  highest  price  obtainable,  but  for  not  less  than 
ninety-five  (95)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  capi- 
tal stock  be  amortized  or  extinguished  within  five  years  from  the 
date  of  the  issue  therefor.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  pa3rment  and  discharge, 
at  a  premium  of  five  per  cent,  in  excess  of  the  principal  sum 
thereof,  of  applicant's  outstanding  five  per  cent,  mortgage  bonds 
of  the  total  principal  of  $16,821,000.00,  nor  shall  such  proceeds  be 
used  for  any  other  purpose  whatsoever.     It  is  further 

Ordered,  That,  forthwith  upon  the  acquisition  of  any  of  ap- 
plicant's said  outstanding  bonds,  it  shall  render  the  same  non- 
negotiable  and  upon  the  acquisition  of  the  whole  thereof,  cancel 
and  destroy  the  same.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion, semi-annually,  within  fifteen  days  after  the  close  of  each  cal- 
endar semi-annual  period,  of  the  issue  of  said  capital  stock,  the 
sum  derived  from  the  sale  thereof,  the  expenditure  of  such  pro- 
ceeds, the  disposition  of  its  said  bonds  and  the  progress  of  the 
amortization  or  extinguishment  of  the  discount  arising  from  the 
sale  of  said  capital  stock.    It  is  further 

Ordered,  That  consent  and  authority  for  the  issue  of  appli- 
cant's common  capital  stock  of  the  additional  par  value  of  $1,400,- 
OOO.OO  be,  and  it  hereby  is  denied. 
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No.  833 — ^In  the  Matter  of  the  Joint  Application  of  The  Canton 
Electric  Company,  The  Sunnyside  Electric  Company,  The  Ohia 
Light  and  Power  Company,  for  Permission  to  the  Last  Twa 
Named  Companies  to  Sell  all  of  Their  Property,  Franchises  and 
Assets  to  The  Canton  Electric  Company,  and  for  The  Canton 
Electric  Company  to  Purchase  the  Same,  and  Farther  for  Per- 
mission of  The  Canton  Electric  Company  (Under  a  New  Name^ 
The  Central  Power  Company)  to  Issue  Bonds  and  Preferred 
Stock  in  Payment  of  the  Purchase  Price  for  the  Property  of  The 
Ohio  Light  and  Power  Company  and  The  Sunnyside  Electric 
Company  and  to  Refund  the  Indebtedness  of  The  Canton  Elec- 
tric Company,  The  Ohio  Light  and  Power  Company  and  The 
Sunnyside  Electric  Company.  Entry  Correcting  Supplemoital 
Order  of  September  5, 1917. 


(Dated  November  8,  1917.) 

It  appearing  that  a  supplemental  order,  made  and  entered 
herein  oh  the  fifth  day  of  September,  1917,  reads  in  part  as  fol- 
lows, to  wit : 

"It  is,  therefore, 

"Ordered,  T^at  Order  No.  838,  made  and  entered  herein 
under  the  date  of  November  28,  1916,  be,  and  it  hereby  is 
modified  to  provide  that  The  Central  Power  Company  be,  and 
it  hereby  is,  authorized  to  issue  its  First  and  Refunding  Mort- 
gage Bonds  as  set  forth  in  said  supplemental  petition,  in  the 
aggregate  amount  not  exceeding  $7,999,000.00,  and  to  sell 
$6,083,000.00  in  principal  amount  thereof  for  cash  for  the 
highest  price  obtainable,  but  not  less  than  eighty-five  per 
cent,  of  the  face  value  of  said  bonds,  to  realize  the  sum  of 
$4,303,199.09,  the  proceeds  of  such  sale  to  be  used  and  applied 
by  The  Central  Power  Company  as  follows : 
"To  reimburse  The  Central  Power  Company  for  expenditures 
made  by  it  and  to  discharge  indebtedness  incurred  by  it 
it  prior  to  April  1,  1916,  to  the  amount  of  ....$288,008.2& 
"To  pay  and  discharge  the  indebtedness  of  The  Ohio  Light 
and  Power  Company  outstanding  on  March  31,  1917,  to 

the  amount  of $1,969,828.74 

"To  pa,y  and  discharge  the  indebtedness  of  The  Sunnyside 
Electric  Company  outstanding  on  March  31,  1917,  to  the 
amount  of  $2,046,362.10" 

and,  it  appearing  further  from  the  pleadings  and  evidence  that 
the  date  to  which  the  indebtedness  of  said  The  Ohio  Light  and 
Power  Company  and  said  The  Sunnyside  Electric  Company  was 
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computed,  and  which  the  bonds  hereinbefore  authorized  were  is- 
sued to  secure  funds  to  discharge,  was  the  thirtieth  day  of  April, 
1917,  it  is,  therefore. 

Ordered,  That  said  portion  of  the  said  supplemental  order 
made  and  ent^ed  herein  on  the  said  fifth  day  of  September,  1917, 
be  and  it  hereby  is  made  to  read,  as  of  the  date  of  issue,  as  fol- 
lows, to  wit : 

"It  is,  therefore, 

''Ordered,  That  Order  No.  838,  made  and  entered  herein 
under  the  date  of  November  28,  1916,  be,  and  it  hereby  is, 
modified  to  provide  that  The  Central  Power  Company  be,  and 
it  hereby  is,  authorized  to  issue  its  First  and  Refunding  Mort- 
gage Bonds  as  set  forth  in  said  supplemental  petition,  in  the 
aggregate  amount  not  exceeding  $7,989,000.00,  and  to  sell 
$5,063,000.00  in  principal  amount  thereof  for  cash  for  the 
highest  price  obtainable,  but  not  less  than  eighty-five  per 
cent,  of  the  face  value  of  said  bonds,  to  realize  the  sum  of 
$4,308,199.09,  the  proceeds  of  such  sale  to  be  used  and  applied 
by  The  Central  Power  Company  as  follows: 
'To  reimburse  The  Central  Power  Company  for  expenditures 
made  by  it  and  to  discharge  indebtdeness  incurred  by  it 

prior  to  April  1,  1916,  to  the  amount  of. $288^008.26 

'To  pay  and  discharge  the  indebtedness  of  The  Ohio  Light 
and  Power  Company  outstanding  on  April  80,  1917,  to 

the  amount  of  $1,969,828.74 

"To  pay  and  discharge  the  indebtedness  of  The  Sunnyside 
Electric  Company  outstanding  on  April  30,  1917,  to  the 
amount  of $2,045,262.10.'* 


No.  iail'--'-Iii  the  Matter  of  the  Joint  AplilidatioH  of  American  Gas 
and  Eleetrio  Conpany  and  The  Lake  Shore  Eieetrie  Railway 
Compafiy  for  Consent  and  Authority  to  Purchase  all  Of  the  Capi* 
tal  Stock  of  The  Ohio  State  Power  Comiiany  and  to  Isiue  Certain 
Notes  of  The  Lake  Shore  Electric  RaUway  Company  Aggregate 
lug  One  Hundred  and  Twenty  Thousand  DoUars  ($120,000^00) 
Ineidental  to  Sneh  Parehaae.    Prayer  Granted. 


(Dated  NoT«mber  9,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  plaoe 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  implication  of  the  American 
Cas  and  Electric  Company  (a  corporation  organised  under  the 
laws  of  New  York  and  interested  in  subsidiary  companies  fur- 
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Dishing  electric  energy  to  consumers  in  the  State  of  Ohio,  among 
which  subsidiary  companies  is  The  Ohio  Light  and  Power  C!om- 
pany)  and  The  Lake  Shore  Electric  Railway  Company,  a  corpora- 
tion organized  under  the  laws  of  Ohio,  asking  the  consent  to  and 
approval  by  the  Commission  of  the  purchase  of  all  of  the  capital 
stock  of  The  Ohio  State  Power  Company,  a  corporation  organized 
under  the  laws  of  Ohio  and  engaged  in  the  generation  of  elec- 
tricity by  water  and  other  power  and  in  furnishing  such  energy 
to  said  The  Lake  Shore  Electric  Railway  Company  and  said  The 
Ohio  Light  and  Power  Company,  which  capital  stock  is  to  be  dis- 
tributed equally  between  the  applicants  herein ;  and  the  separate 
application,  therein  amended,  of  said  The  Lake  Shore  Electric 
Railway  Company  to  execute  and  deliver  to  the  said  American 
Gas  and  Electric  Company  four  promissory  notes,  dated  August 
1,  1917,  bearing  interest  at  the  rate  of  eight  per  cent,  per  annum, 
and  maturing  on  or  before  one,  two,  three  and  four  years  from 
that  date,  of  the  principal  sum  of  thirty  thousand  dollars  each, 
or  the  total  principal  sum  of  one  hundred  and  twenty  thousand  dol- 
lars, as  evidence  of  its  indebtedness  on  account  of  the  advance  by 
the  said  American  Gas  and  Electric  Company,  of  that  amount  of 
such  applicant's  one-half  of  the  consideration  to  be  paid  for  said 
capital  stock  of  The  Ohio  State  Power  Company ; 

And,  it  appearing  that  the  service  furnished  the  public  by  said 
The  Lake  Shore  Electric  Railway  Company  and  said  The  Ohio 
Light  and  Power  Company  (a  subsidiary  company  of  the  said 
American  Gas  and  Electric  Company,  as  aforesaid)  will  be  im- 
proved by  the  acquisition  of  the  control  of  said  The  Ohio  State 
Power  Company  through  the  ownership  of  all  of  its  capital  stock, 
and  that  the  public  will  thereby  be  furnished  adequate  service  for 
a  reasonable  and  just  rate,  rental,  toll  or  charge  therefor,  and  it 
appearing  further  that  the  execution  and  delivery  of  said  notes  by 
said  The  Lake  Shore  Electric  Railway  Company,  is  reasonably 
required,  and  the  money  to  be  procured  thereby  necessary  for  the 
acquisition  of  the  control  of  property  to  be  used  and  useful  for  the 
prosecution  of  its  corporate  purposes,  the  Commission  is  satisfied 
that  its  consent  and  authority  for  the  purchase  and  acquisition  of 
said  capital  stock,  and  the  execution  and  delivery  of  said  notes, 
should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  American  Gas  and  Electric  Company 
and  said  The  Lake  Shore  Electric  Company  be,  and  they  hereby 
are  authorized  to  purchase  and  acquire  all  of  the  capital  stock  of 
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The  Ohio  State  Power  Company,  consisting  of  six  thousand  shares 
of  common  stbck  of  the  par  value  of  one  hundred  dollars  per  share 
and  four  thousand  shares  of  six  per  cent,  cumulative  preferred 
stock  of  the  par  value  of  one  hundred  dollars  per  share,  which 
said  capital  stock  of  said  The  Ohio  State  Power  Company  shall  be 
distributed  equally  between  the  applicants.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  the  Commission  of  any  diminution  of  service 
or  increase  in  rates  by  said  The  Ohio  State  Power  Company,  con- 
trol of  whose  property  has  been  acquired  by  the  applicants  through 
said  purchase  of  its  capital  stock.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property,  control  of  which, 
by  the  purchase  of  said  capital  stock,  herein  authorized  to  be  ac- 
quired, as  an  acquiescence  in  the  value  placed  upon  said  property 
by  said  companies,  nor  as  an  approval  of  the  consideration  stipu- 
lated; nor  shall  ansrthing  herein  be  construed  as  an  approval  by 
the  Commission  of  the  rates  now  charged  for  service  by  said  com- 
panies, nor  as  a  finding  by  the  Commission  that  said  rates  are 
reasonable  and  not  excessive  and  not  discriminatory,  or  that  the 
service  of  said  companies  is  adequate,  efficient  or  sufficient.  It  is 
further 

Ordered,  That  said  The  Lake  Shore  Electric  Railway  Com- 
pany be,  and  it  hereby  is  authorized  to  execute  and  deliver  to 
American  Gas  and  Electric  Company,  four  promissory  notes,  dated 
August  1,  1917,  bearing  interest  at  the  rate  of  eight  percentum 
per  annum,  payable  quarterly,  of  the  principal  sum  of  thirty  thou- 
sand dollars  ($30,000.00)  each,  or  the  total  principal  sum  of  one 
hundred  and  twenty  thousand  dollars  ($120,000.00),  to  mature 
on  or  before  one,  two,  three  and  four  years,  respectively,  and  the 
principal  and  interest  to  be  secured  of  payment  by  the  deposit 
with  and  pledge  to  the  said  American  Gas  and  Electric  Company 
of  said  The  Lake  Shore  Electric  Company's  portion  of  the  stock 
of  said  The  Ohio  State  Power  Company.    It  is  further 

Ordered,  That  said  notes  shall  be  so  issued  as  the  evidence  of 
said  applicant's  indebtedness  to  American  Gas  and  Electric  Com- 
I»any  on  account  of  the  advance  of  the  sum  of  one  hundred  and 
twenty  thousand  dollars  for  the  payment  of  a  portion  of  said  ai>- 
plicanf  s  portion  of  the  consideration  to  be  paid  for  said  stock  of 
The  Ohio  State  Power  C!ompany,  and  for  no  other  purpose  what- 
sover.    It  is  further 
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Ordered,  That  said  The  Lake  Shore  Electric  Company  make 
verified  report  to  this  Commission  of  the  issue  and  disposition  of 
its  said  notes  and,  upon  their  payment  and  discharge,  of  the 
covery  of  said  stock  deposited  as  collateral  security  therefor. 


CALENDAR 
November  22 — 

1:80  P.  M. — ^Application  of  Marion  Telephone  Co.  to  issue  $7,000  common 

stock. 

Nor4Mttber  2»^ 

lOtOO  A*  M.--^Lewl8town  Telephone   Serviee   Association  and   Patrons 

Bellefontaine  Rural  vs.  United  Telephone  Co. 

November  2^— 

11:00  A.  M. — ^Application  Cleveland  Terminal   Co.  to  issue  $2,500,000 

bonds  and  $500,000  common  stock. 

November  27-^ 

10:00  A.  M.--L.  W.  Dewey  et  al.  vs.  Clinton  Telephone  Co. 

1:30  P.  M.— Application  L.  E.  ft  E.  R.  R.  Co.  to  issue  $7,790,000  com- 
mon stock. 

November  2d — 

10:00  A.  M. — ^Application  of  Bucyrus  Light  ft  Power  Co.  for  modiftoation 

of  order. 

1:30  P.  M. — Portsmouth  vs.  Portsmouth  Gas  Co. 


ATTORNEY  GENERAL 


Assuming  That  House  Bill  No.  1,  (107  Ohio  Law,  Page  7),  Making 
Void  Contracts  Indemnifying  Employers  Against  Loss  or  Lia- 
bility for  the  Payment  of  Worls:men's  Compensation,  to  be  Con- 
stitutional, Its  EflFect  Was  to  Avoid  Contracts  of  Indemnity  In- 
surance Carried  by  Employers  Paying  Compensation  Directly 
Under  Section  22  of  the  Worls:men's  Compensation  Act  at  the 
Time  Said  House  Bill  No.  1,  Went  Into  Effect.  In  Any  Event, 
with  Reference  to  the  Question  of  the  Constitutionality  of  Said 
House  Bill  No.  1,  by  Reason  of  the  Amendatory  Provisions  of 
Said  Section  22,  of  the  Worls:men's  Compensation  Act,  no  Em- 
ployer Has  the  Right  of  Paying  Compensation  Direct  to  His 
Injured  Employes  or  to  the  Dependant  of  Those  Who  May  be 
Killed  Since  Said  Amendatory  Provisions  Went  Into  Effect,  Un- 
less as  a  Condition  to  Such  Right  He  Does  not  Any  Longer  Carry 
Indemnity  Insurance,  and  This  Without  Reference  to  Whether 
such  Indemnity  Insurance  was  Procured  by  the  Employer  Be- 
fore or  Since  the  Legislation  Considered  in  the  Opinion. 


No.  774— (Opinion  Dated  November  10,  1917.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen: — ^This  department  is  in  receipt  of  a  communication 
from  you  in  which  you  advise  that  self -insuring  risks,  so-called, 
who  have  re-insured  are  asking  whether  they  will  be  able  to  ma- 
ture their  contracts  with  liability  insurance  companies,  or  whether 
their  contracts  with  these  companies  automatically  terminated  as 
of  the  date  House  Bill  No.  1  (107  Ohio  Laws,  7)  went  into  effect, 
and  you  ask  my  opinion  upon  this  question. 

In  the  consideration  of  the  question  submitted  by  you  I  do  not 
deem  it  necessary  to  discuss  or  even  to  note  to  any  considerable  ex- 
tent the  provisions  of  the  Workmen's  Compensation  Act,  and  in 
this  connection  I  will  note  only  a  few  of  the  provisions  of  said  Act 
having  more  or  less  immediate  relation  to  the  considerations  sug- 
gested by  your  question. 

With  respect  to  the  question  at  hand  |t  may  be  noted  that  Sec- 
tions 13  and  14  of  the  Act,  by  the  second  subdivision  thereof  re- 
spectively, define  the  term  "employer"  on  the  one  hand  and  the 
terms  "employe,"  "workman"  and  "operatives"  on  the  other. 

Section  22  of  the  Act  requires  that  except  as  therein  provided 
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all  employers  shall  contribute  to  the  state  insurance  fund  provided 
for  in  the  Act  by  the  payment  of  premiums  thereto  and  by  way  of 
exception  to  this  general  requirement  permits  certain  qualified 
employers  under  the  rules  and  regulations  of  your  board  to  pay 
compensation  direct  to  their  injured  employes  or  to  the  dependents 
of  such  as  may  be  killed,  and  hospital  services  and  funeral  ex- 
penses as  may  be  incurred. 

Section  23  of  the  Act  provides  that  except  as  otherwise  pro- 
vided in  the  Act,  employers  who  comply  with  the  provisions  of 
Section  22  shall  be  exempt  from  civil  liability  by  reason  of  the  in- 
jury or  death  of  an  employe,  while  by  way  of  exception  to  the 
general  provisions  of  Section  23,  Section  29  provides  that  an  em- 
ployer complying  with  the  provisions  of  Section  22  shall  neverthe- 
less be  liable  civilly  to  the  action  of  an  injured  employe  or  to  the 
legal  representatives  of  an  employe  who  may  be  killed  if  the  in- 
jury to  the  employe  arises  from  the  wilful  act  of  the  employer 
or  any  of  such  employer's  officers  or  agents,  or  arises  from  the 
failure  of  such  employer  or  any  of  such  employer's  officers  or 
agents  to  comply  with  any  lawful  requirement  for  the  protection 
of  the  lives  and  safety  of  employes. 

Section  64  of  the  Workmen's  Compensation  Act,  the  same  be- 
ing Section  1645-101  G.  C,  before  repeal  provided  as  follows : 

''All  contracts  or  agreements  entered  into  by  any  em- 
ployer, the  purpose  of  which  is  to  indemnify  him  from  loss  or 
damage  on  account  of  the  injury  of  such  employe  by  accident- 
al means  or  on  account  of  the  negligence  of  such  employer  or 
such  employer's  officer,  agent  or  servant,  shall  be  absolutely 
void,  unless  such  contract  or  agreement  shall  specifically  pro- 
vide for  the  payment  to  such  injured  employe  of  such  amounts 
for  medical,  nurse  and  hospital  services  and  medicines,  and 
such  compensation  as  is  provided  by  this  act  for  injured  em- 
ployes ;  and  in  the  event  of  death  shaU  pay  such  amounts  as 
are  herein  provided  for  funeral  expenses  and  for  compensa- 
tion to  the  dependents  of  those  partially  dependent  upon  such 
employe ;  and  no  such  contract  shall  agree,  or  be  construed  to 
agree,  to  indemnify  such  employer,  other  than  hereinbefore 
designated,  for  any  civil  liability  for  which  he  may  be  liable 
on  account  of  the  injury  to  his  employe  by  the  wilful  act  of 
such  employer,  or  any  of  such  employer's  officers  or  agents, 
or  the  failure  of  such  employer,  his  officers  or  agents,  to  ob- 
serve any  lawful  requirement  for  the  safety  of  employes." 

The  provisions  of  this  section  were  considered  and  construed 
by  the  Supreme  Court  in  the  case  of  State  ex  rel.  Turner,  Attorney 
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Creneral,  against  the  Employers'  Liability  Assurance  Company, 
Ltd.,  of  London,  said  case  being  No.  15089  on  the  docket  of  said 
Workmen's  Compensation  Act  did  not  repeal  by  implication  Sec- 
tion 9510  G.  C,  which,  in  general  terms,  among  other  things, 
court.  The  Supreme  Court  in  this  case  held  that  Section  54  of  the 
authorizes  the  incorporation  of  liability  insurance  companies,  but 
did  hold  that  said  Section  54  had  the  effect  of  defining,  limiting 
and  declaring  the  nature  and  extent  of  the  contract  of  indemnity 
that  might  be  written  by  a  liabiUty  insurance  company  m  lavor  of 
employers  who  employ  more  than  five  employes.  The  Court  held 
that  Section  54  in. various  phases  thereof  affected  contracts  of  in- 
demnity drawn  in  favor  of  all  classes  of  employers  coming  within 
the  scope  of  the  Workmen's  Compensation  Act,  including  as  well 
those  who  in  one  way  or  the  other  complied  with  Section  22  of  the 
Act,  and  those  failing  to  comply  with  the  Act  at  all.  As  to  the 
latter  the  court  held  that  the  effect  of  Section  54  was  to  forbid 
contracts  of  indemnity  to  be  written  at  all  in  favor  of  such  em- 
ployers indemnifying  them  against  civil  liability  on  account  of  in- 
juries to  employes  by  accidejutal  means  or  on  account  of  the  negli- 
gence of  such  employer,  his  officers,  agents  or  servants,  whether 
8uch  negligence  be  that  of  a  wilful  act  or  failure  to  comply  with 
lawful  requirements  for  the  safety  of  employes  or  otherwise.  As 
to  employers  electing  and  permitted  to  pay  compensation  direct  to 
their  injured  employes  or  to  the  dependents  of  those  killed,  the 
Supreme  Court  held  that  contracts  of  indemnity  in  favor  of  such 
employers  were  required  to  contain  a  specific  provision  as  a  part 
of  i^s  terms  for  the  payment  to  such  injured  employe  ''all  such 
amounts  for  medical,  nurse  and  hospital  services  and  medicines 
and  such  compensation  as  is  provided  by  the  Act  of  which  this 
Section  is  a  part  for  injured  employes,  and  in  the  event  of  death 
shall  pay  such  amounts  as  provided  by  said  Act  for  funeral  ex- 
penses and  for  compensation  to  the  dependents  of  those  partially 
dependent  upon  such  employe."  With  respect  to  both  classses  of 
employers  complying  with  the  provisions  of  Section  22,  the  court 
held  that  said  Section  54  had  the  effect  of  forbidding  any  agree- 
ment in  contracts  of  indemnity  in  favor  of  such  employers  in- 
demnifying such  employers  for  civil  liability  on  account  of  injuries 
to  such  employes  by  wilful  act  of  the  employer  or  of  the  em- 
ployer's officers  or  agents,  or  the  failure  of  such  employer,  his  of- 
ficers or  agents,  to  observe  any  lawful  requirements  for  the  safety 
of  employes ;  but  that  as  to  such  employers  this  inhibition  in  the 
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contract  of  indemnity  has  application  only  to  cases  where  the  in* 
jured  employe  does  not  elect  to  receive  as  compensation  for  his 
injury  the  judgment  or  award  of  the  Industrial  Commission  sit- 
ting as  a  board  of  awards  or  from  the  employer  direct,  but  elects 
to  and  exercises  the  right  to  enforce  his  cause  of  action  in  the 
courts  against  his  employer. 

The  decision  of  the  court  in  the  above  case  was  handed  down 
on  the  thirty-first  day  of  January,  1917,  and  the  judgment  indi- 
cated was  one  ousting  liability  insurance  companies  from  the  ex- 
ercise of  the  franchise  of  writing  indemnity  insurance  policies  to 
employers  other  than  such  as  were  consistent  with  the  provi- 
sions of  said  Section  54  as  construed  by  the  Supreme  Court.  The 
court  in  its  decision  made  an  order  suspending  the  operation  of  the 
ouster  for  one  hundred  days  in  order  to  permit  liability  insurance 
companies  to  conform  their  policies  to  the  court's  decision,  and  I 
assume,  of  course,  that  your  inquiry  has  reference  to  the  effect  of 
the  Act  mentioned  by  you  on  existing  and  outstanding  contracts 
of  liability  insurance,  which  in  their  terms  comport  with  the  de- 
cision of  the  Supreme  Court  in  the  case  just  noted. 

The  Act  to  which  you  allude  is  one  amending  Section  54  of 
the  Workmen's  Compensation  Act  (Section  1465-101  G.  C.)  passed 
February  14,  1917,  and  reads  in  full  as  follows : 

"An  Act 

To  amend  Section  1465-101  of  the  General  Code  of  Ohio,  mak- 
ing void  contracts  indemnifying  employers  against  loss  or 
liability  for  the  payment  of  workmen's  compensation,  and 
agreements  to  pay  such  compensation,  and  making  void 
contracts  which  indemnify  the  employer  against  damages 
when  injury,  disease  or  death  arises  from  failure  of  em- 
ployer to  comply  with  lawful  requirements  for  the  protec- 
tion of  the  lives,  health  and  safety  of  employes,  or  when 
the  same  is  occasioned  by  the  wilful  act  of  the  employer  or 
any  of  his  officers  or  agents;  prohibiting  the  issuance  of 
licenses  to  enter  into  such  contracts ;  and  to  repeal  original 
Section  1465-101  of  the  General  Code  of  Ohio. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio : 

Section  1.  That  Section  1465-101  of  the  General  Code  of 
Ohio  be  so  amended  to  read  as  follows : 

Sec.  1465-101.  All  contracts  and  agreements  shall  be  ab- 
solutely void  and  of  no  effect  which  undertake  to  indemnify  or 
insure  an  employer  against  loss  or  liability  for  the  pasrment 
of  compensation  to  workmen  or  their  dependents,  for  death, 
injury  or  occupational  disease  occasioned  in  the  course  of  such 
workmen's  employment,  or  which  provide  that  the  insurer 
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shall  pay  such  compensation,  or  which  indemnify  the  em- 
ployer against  damages  when  the  injury,  disease  or  death 
arises  from  the  failure  to  comply  with  any  lawful  requirement 
for  the  protection  of  the  lives,  health  and  safety  of  employes, 
or  when  the  same  is  occasioned  by  the  wilful  act  of  the  em- 
ployer or  any  of  his  officers  or  agents,  or  by  which  it  is  agreed 
that  the  insurer  shall  pay  any  such  damages.  No  license  or 
authority  to  enter  into  any  such  agreements  or  issue  any 
such  policies  of  insurance  shall  be  granted  or  issued  by  any 
public  authority. 

Section  2.    That  original  Section  1465-101  of  the  Gen- 
eral Code  be  and  the  same  is  hereby  repealed." 

In  consideration  of  the  question  made  by  you  it  will  be  neces- 
sary to  note  also  the  amendatory  provisions  of  Section  22  of  the 
Workmen's  Compensation  Law,  (Sec.  1465-69  G.  C.)  enacted  by 
House  Bill  No.  506,  passed  March  20,  1917.  As  previously  noted 
herein.  Section  22  of  the  Workmen's  Compensation  Law  requires 
that,  except  as  therein  provided,  all  employers  shall  contribute  to 
the  state  insurance  fund  provided  for  in  the  Act,  by  the  payment 
of  premiums  thereto,  and  by  way  of  exception  to  the  general  re- 
quirement permits  certain  qualified  employers  under  the  rules  and 
regulations  of  your  board  to  pay  compensation  direct  to  their  in- 
jured employes  or  to  the  dependents  of  such  as  may  be  killed,  and 
also  in  such  case  to  pay  direct  for  such  medical,  surgical,  hospital 
and  funeral  expenses  as  may  be  incurred. 

Prior  to  the  amendment  of  said  Section  22  of  the  Workmen's 
Compensation  Act  by  the  Act  of  March  20,  1917,  three  conditions 
precedent  were  required  to  exist  before  the  Industrial  Commis- 
sion by  a  finding  of  facts  could  authorize  an  employer  within  the 
Workmen's  Compensation  Law  to  pay  compensation  direct: 

9 

(1)  That  the  applicant  is  of  sufficient  financial  ability  or 
credit  to  render  certain  the  payment  of  compensation  to  injured 
employes  or  to  the  dependents  of  killed  employes,  and  the  fur- 
nishing of  medical,  surgical,  hospital  and  nursing  expenses  and 
medicines,  and  funeral  expenses  to  or  greater  than  is  provided  for 
in  Sections  31  to  42  of  the  Workmen's  Compensation  Law. 

(2)  That  such  employer  give  such  bond  or  security  as  the 
Industrial  Commission  may  require  to  secure  to  such  injured  em- 
ploye or  to  the  dependents  of  such  employes  as  may  be  killed,  the 
payment  of  compensation  and  expenses  provided  for. 

(3)  In  addition  to  these,  such  employer  was  required  to  pay 
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into  the  state  fund  the  five  percentum  required  from  all  employers 
to  be  credited  to  the  surplus  fund. 

By  the  amendment  of  Section  22  of  the  Act  above  noted,  the 
right  to  pay  compensation  direct  was  further  limited  to  em- 
ployers, 

'Vho  do  not  desire  to  insure  the  payment  thereof  or  indem- 
nify themselves  against  loss  sustained  by  the  direct  payment 
thereof/' 

and  the  question  for  consideration  is  as  to  the  effect  of  this  amen- 
datory provision  of  Section  22  of  the  Workmen's  Compensation 
Law,  as  well  as  of  House  Bill  No.  1,  upon  existing  and  outstanding 
indemnity  contracts  written  in  favor  of  employers  complying  with 
the  provisions  of  Section  22  of  the  Workmen's  Compensation  Law 
before  the  enactment  of  the  legislation  above  noted,  and  upon  the 
status  of  such  employers  in  their  relation  to  the  Workmen's  Com- 
pensation Law. 

The  question  thus  presented  depends,  of  course,  primarily 
upon  the  intent  of  the  legislature  in  the  enactment  of  the  statu- 
tory provisions  above  noted.  That  is,  whether  in  the  enactment  of 
said  provisions  the  legislature  intended  them  to  apply  to  con- 
tracts of  indemnity  and  relations  then  in  force,  or  to  be  pros- 
pective only,  operating  only  on  contracts  thereafter  entered  into 
and  relations  thereafter  created  by  employers  electing  to  pay  com- 
pensation direct  under  Section  22,  of  the  Workmen's  Compensa- 
tion Act  as  amended. 

It  is  recognized  that  the  general  rule  of  statutory  construc- 
tion applicable  to  questions  of  this  kind  is  that,  excepting  in  the 
case  of  remedial  statutes  and  those  which  relate  to  procedure  in 
court,  an  Act  of  the  legislature  will  not  be  so  construed  as  to  make 
it  operate  restrospectively  unless  the  legislature  had  explicitly  de- 
clared its  intention  that  it  should  so  operate,  or  unless  such  inten- 
tion appears  by  necessary  implication  from  the  nature  and  lan- 
guage of  the  Act.  It  is  a  still  more  cardinal  rule,  however,  that 
the  intent  of  the  legislature  in  the  enactment  of  a  statute  is  to  be 
sought  for  primarily  in  the  language  used  in  the  enactment  of  the 
statute. 

Looking  to  the  provisions  of  House  Bill  No.  1  as  enacted,  it  is 
obvious  that  the  words  "all  contracts  and  agreements"  as  used  in 
said  Section  might  mean  all  contracts  and  agreements  made  before 
the  enactment  of  the  law,  as  well  as  those  made  afterwards;  and 
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looking  to  the  provisions  of  this  Act  as  a  whole,  when  read  in 
connection  with  its  title  and  keeping  in  view  the  obvious  purpose 
that  wi^s  sought  to  be  subserved  in  the  enactment  of  this  statute, 
I  am  constrained  to  the  view  that  in  the  enactment  of  this  statute 
the  legislature  intended  its  provisions  to  have  the  effect  of  avoid- 
ing existing  contracts  of  indemnity  as  well  as  those  that  might  be 
entered  into  thereafter. 

In  the  case  of  P.  B.  &  W.  Raihroad  Co.  vs.  Schubert,  224  U.  S., 
603,  the  court  had  under  consideration  thie  provisions  of  Section 
5  of  the  Employers'  Liability  Act  of  April  22,  1908.  The  Section 
there  under  consideration  provided  as  follows: 

'That  any  contract,  rule,  regulation,  or  device  whatso- 
ever, the  purpose  or  intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  any  liability  created 
by  this  act,  shall  to  that  extent  be  void:  Provided,  That  in 
any  action  brought  against  any  such  common  carrier  under  or 
by  virtue  of  any  of  the  provisions  of  this  act,  such  common 
carrier  may  set  off  therein  any  sum  it  has  contributed  or  paid 
to  any  insurance,  relief,  benefit,  or  indemnity  that  may  have 
been  paid  to  the  injured  employe  or  the  person  entitled 
thereto  on  account  of  the  injury  or  death  for  which  said  ac^ 
tion  was  brought.^' 

The  court,  holding  that  the  provisions  of  this  Section  were  a 
means  of  the  enforcement  of  the  regulations  prescribed  by  the 
employers'  liability  Act  of  which  said  Sections  is  a  part,  had  no 
difficulty  in  reaching  the  conclusion  that  the  provisions  of  said 
Section  were  intended  to  apply  as  well  to  existing  as  to  future 
contracts  of  the  character  described  therein ;  and  I  am  constrained 
to  the  view  that  looking  to  the  manifest  purpose  of  the  legislature 
in  the  enactment  of  House  Bill  No.  1,  and  the  amendatory  pro- 
visions of  Section  22,  that  it  may  with  as  much  reason  be  con- 
cluded that  the  legislature  intended  to  apply  it  to  existing  con- 
tracts and  relations. 

In  citing  the  above  case  I  realize  that  Congresis  in  the  enact- 
ment of  laws  is  not  limited  by  the  same  constitutional  provisions 
limiting  the  legislature  of  this  state  in  the  enactment  of  laws. 
Nevertheless,  with  respect  to  federal  legislation,  as  well  as  that  of 
a  state,  the  rule  of  construction  applies  that  such  legislation  is  to 
be  given  a  prospective  operation  only  unless  the  contrary  intent 
clearly  appears,  and,  in  my  view,  the  decision  of  the  Supreme 
Court  in  the  case  just  cited  with  respect  to  the  construction  of  the 
statutory  language  before  it  in  said  case  is  both  significant  and 
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persuasive  with  respect  to  the  intention  of  the  lesrislature  in  the 
enactment  of  House  Bill  No.  1. 

The  conclusion  reached  by  me  with  respect  to  the  intent^  pur- 
pose and  effect  of  House  Bill  No.  1  suggests,  of  course,  the  ques* 
tion  of  the  constitutionality  of  said  Act,  in  view  of  the  provisions 
of  Section  10,  Article  I  of  the  Federal  Constitution  and  of  Sec- 
tion 28,  Article  II  of  the  State  Constitution.  With  respect  to  this 
question  I  must  observe  that  ordinarily  it  is  not  within  the  pro- 
vision of  this  department  to  consider  questions  touching  the  con- 
stitutionality of  statutes,  and  it  is  only  in  exceptional  cases  that 
this  department  ventures  to  do  anything  of  this  kind.  I  see  no 
reason  for  departing  from  this  policy  in  the  instant  case.  How- 
ever, in  this  connection  I  can  not  forbear  to  note  that  if  the  enact- 
ment of  House  Bill  No.  1  as  a  part  of  the  Workmen's  Compensa- 
tion Law  of  this  state  is  to  be  considered  as  a  legitimate  exercise 
of  the  police  power  there  is  authority  for  upholding  the  constitu- 
tionality of  its  provisions,  although  they  may  affect  existing  con- 
tracts or  other  vested  rights. 

Ruling  Case  Law,  6,  305,  347 ; 
Manigault  v.  Spring,  199  U.  S.,  475 ; 
Hudson  Water  Co.  v.  McCarter,  209  U.  S.,  349,  357 ; 
Commonwealth  v.  Sherman  Mfg.  Co.,  189  Mass.,  76 ; 
State  V.  K.  M.  P.  Railroad  Co.,  99  Tex.,  16 ; 
Shields  v.  Clifton  Hill  Land  Co.,  94  Tenn.,  129,  148 ; 
L  Washington  v.  Atlantic  C.  L.  Ry.  Co.,  136  Ga.,  138; 

State  ex  rel.  v.  Seattle,  73  Wash.,  396,  402 ; 
State  ex  rel.  v.  District  Court,  128  IMQnn.,  22L 

The  amendatory  provisions  of  Section  22  of  the  Workmen's 
Compensation  Law  were  obviously  enacted  for  the  purpose  of  ef- 
fectuating the  same  purpose  disclosed  in  the  enactment  of  House 
Bill  No.  1,  and  the  same  considerations  that  lead  me  to  the  con- 
clusion that  the  legislature  in  the  enactment  of  House  Bill  No.  1 
intended  the  same  to  apply  to  existing  contracts  require  me  to 
hold  that  in  the  enactment  of  the  amendatory  provisions  of  Sec- 
tion 22  the  legislature  intended  the  same  to  apply  to  employers 
who,  at  the  time  of  its  enactment,  were  paying  compensation  di- 
rect under  the  provisions  of  this  Section,  as  well  as  to  those  who 
might  thereafter  elect  to  do  so.  Now  even  if  a  consideration  of 
the  constitutional  provisions  above  noted  should  require  us  to  hold 
either  that  House  Bill  No.  1  is  unconstitutional,  or  that  it  is  hmited 
in  its  operation  to  contracts  of  indemnity  thereafter  entered  into, 
it  is  obvious  that  these  considerations  have  no  application  with 
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respect  to  the  effect  and  operation  of  the  amendatory  provisions 
of  Section  22  of  the  Workmen's  Compensation  Law  above  noted. 

When  an  employer  elects  and  qualifies  to  pay  compensation 
direct  under  the  provisions  of  said  Section  he  enters  into  no  con- 
tract with  the  State  or  the  Industrial  Commission  with  respect  to 
such  right  or  privilege,  as  we  may  choose  to  term  it,  and  without 
impairing  such  right  or  privilege  of  the  employer,  it  would  be  per- 
fectly competent  for  the  legislature  to  wholly  abrogate  such  right 
or  privilege  by  a  repeal  of  the  provisions  of  Section  22  of  the 
Workmen's  Compensation  Act  awarding  such  right  or  privilege; 
or,  as  was  done  in  the  case  at  hand,  it  was  competent  for  the  legis- 
lature to  impose  an  additional  condition  upon  the  right  or  privi- 
lege of  an  employer  to  pay  compensation  direct  under  said  Section, 
and  this  without  violating  any  right  of  such  employer  protected 
by  the  constitutional  provisions  above  noted. 

It  follows,  therefore,  that  even  if  it  should  be  held  that  any 
contract  or  indemnity  insurance  carried  by  an  employer  paying 
compensation  direct  under  Section  22  at  the  time  House  Bill  No. 
1  went  into  effect  is  vaUd  and  subsisting,  notwithstanding  the  pro- 
visions of  said  Act ;  nevertheless,  under  the  amendatory  provisions 
%t  Section  22  of  the  Workmen's  Compensation  Act,  if  such  em- 
ployer still  desires  to  carry  such  indemnity  insurance  he  must  be 
denied  the  right  of  paying  compensation  direct  to  his  injured  em- 
ployes or  to  the  dependents  of  such  as  may  be  killed,  and  is  re- 
quired to  comply  with  the  provisions  of  said  Section  by  paying 
premiums  into  the  state  insurance  fund  for  the  protection  of  his 
employes  and  their  dependents. 

If  we  are  required  to  view  the  provisions  of  House  Bill 
No.  1  as  prospective  in  operation  only,  their  effect  is,  of  course, 
to  avoid  contracts  of  indemnity  insurance  entered  into  after  said 
Act  went  into  effect ;  and  in  this  connection  I  may  say  that  I  am 
not  convinced  that  liability  contracts  in  which  provision  is  made 
for  the  payment  of  premiums  from  year  to  year,  or  other  stated 
intervals,  can  be  kept  in  force  and  effect  by  the  payment  and  ac- 
ceptance of  premiums  after  said  Act  became  effective. 

With  respect  to  life  insurance  contracts,  the  weight  of  author- 
ity supports  the  view  that  in  such  contracts  where  the  premium 
is  to  be  paid  from  year  to  year,  or  other  stated  intervals,  the  con- 
tract is  to  be  considered  as  an  entire  one  rather  than  as  a  contract 
from  year  to  year  or  other  stated  intervals  provided  for  premium 
payments.     In  other  words,  a  life  insurance  contract  is  consid- 
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ered  to  be  an  entire  one  of  assurance  for  lif e»  and  the  payment  of 
premiums  after  the  first  is  not  a  condition  precedent  but  a  con* 
dition  susequent. 

In  applying  this  principle  of  construction  to  contracts  of  life 
insurance  the  courts  recognize  that  such  contracts  are  sui  generis^ 
and  I  am  not  aware  that  the  principle  has  been  applied  in  its  in- 
tegrity to  insurance  contracts  other  than  those  of  life  insurance. 
At  any  rate,  it  is  clear  that  much  of  the  reasoning  of  the  ma- 
jority opinion  of  the  court  in  the  leading  case  of  New  York  Life 
Insurance  Co.  vs.  Statham,  93  U.  S.  24,  where  this  principle  of 
construction  was  applied  to  a  life  insurance  contract,  failed  of  ap- 
plication to  contracts  of  insurance  other  than  life. 

With  respect  to  contracts  of  insurance  of  the  kinds  here  in 
question,  I  am  inclined  to  the  view  that  where  all  the  terms  thereof 
indicate  that  subsequent  premiums  are  to  be  paid  by  the  assured 
as  a  condition  of  continuous  protection  from  year  to  year  or  other 
period  of  time  indicated  by  the  times  of  premium  i)ay!ments,  such 
contractis  would  not  be  considered  as  entire  contracts  within  the 
principle  above  noted  with  respect  to  life  insurance  contracts,  but 
would  be  considered  to  be  contracts  from  year  to  year  or  other 
specified  intervals  of  time,  and  this  whether  said  insurance  conj- 
tracts  in  the  first  instance  were  for  a  designated  period  of  time 
or  were  indefinite  as  to  duration. 

See  Bryant  v.  Bonding  Company,  77  O.  S.,  90. 

It  is  manifest  that  contracts  of  this  kind  covering  employers 
Uability  insurance  could  not  be  renewed  by  premium  payments 
after  House  Bill  No.  1  went  into  effect,  as  such  renewal  would  in 
legal  contemplation  be  considered  a  new  contract. 

Making  specific  answer  to  your  inquiry,  I  am  of  the  opinion 
that  the  effect  of  House  Bill  No.  1  is  to  avoid  contracts  of  in- 
demnity insurance  carried  by  employers  paying  compensation  di- 
rect under  Section  22  at  the  time  said  House  Bill  No.  1  went  into 
effect.  In  any  event,  I  am  of  the  opinion  that  by  reason  of  the 
amendatory  provisions  of  said  Section  22  of  the  Workmen's  Com- 
pensation Act  no  employer  has  the  right  of  paying  compensation 
direct  to  his  injured  employes,  or  to  the  dependents  of  those  who 
itiSLy  be  killed,  since  said  amendatory  provisions  went  into  effect, 
unless  as  a  condition  to  such  right  he  does  not  any  longer  carry 
indemnity  insurance,  and  this  without  reference  to  whether  such 
indemnity  insurance  was  procured  by  the  employer  before  or  since 
the  legislation  considered  in  this  opinion. 
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However  the  Proyisions  of  Section  5369,  General  Code  as  Amended 
107  Ohio  Laws,  page  31,  may  Affect  the  Proyisions  of  Section 
5398,  General  Code,  They  do  not  Deprive  the  County  Auditor  of 
Power  to  Proceed  Under  Section  5398,  General  Code,  to  Correct 
False  Returns  in  Years  Prior  to  the  Year  1917,  and  Subject  the 
Same  to  the  50  Per  Cent.  Penalty  Therein .  Providedw-^Admin- 
istrators  or  Executors  Under  the  Proyisions  of  Sections  5372-1 
and  5372-2,  General  Code,  Cannot  Correct  the  Returns  of  the  De- 
ceased Person  for  the  Years  Prior  to  his  Decease. 


No.  772— (Opinion  Dated  November  10,  1917.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  I  acknowledge  receipt  of  your  letter  of  October 
16,  1917,  in  which  you  submit  for  my  opinion  the  following  ques- 
tions : 

'^Do  the  provisions  of  Section  5369,  6.  C,  as  amended 
by  the  act  of  March  21, 1917, 107  0.  L.,  31,  in  any  way  affect 
the  provisions  of  Section  5398,  6.  C,  or  may  a  county  auditor 
proceed  under  the  latter  section  to  correct  false  returns  made 
in  years  prior  to  the  year  1917  and  subject  the  same  to  the 
fifty  per  cent,  penalty  provided  therein  ? 

May  an  administrator  or  an  executor  under  the  provi- 
sions of  Sections  5372-1  and  5372-2,  6.  C,  106  0.  L.,  247-248, 
correct  the  returns  of  the  deceased  person  for  the  years  prior 
to  his  decease  and  this  without  incurring  any  penalty?'' 

In  connection  with  your  letter  you  submit  a  memorandum  in 
which  the  following  propositions  are  asserted : 

1.  That  Section  5369,  G.  C,  as  amended  107  0.  L.,  31,  super- 
sedes and  ''impliedly  repeals"  Section  5398,  G.  C. 

2.  That  Sections  5372-1  and  5372-2,  G.  C,  as  enacted  106 
O.  L.,  247,  and  at  present  in  force,  authorize  a  person  acting  in  a 
representative  capacity,  including  an  executor  or  administrator, 
to  correct  the  tax  return,  not  only  for  the  current  year,  but  for 
previous  years  as  well;  and  that  when  such  corrected  or  amended 
return  is  filed  the  taxes  are  to  be  based  upon  the  same  as  filed  with- 
out penalty.  / 

The  proposition  upon  which  the  first  assertion  is  predicated 
is  that  Section  5369,  G.  C,  as  amended  aforesaid,, covers  all  that  is 
contemplated  by  Section  5398^  G.  C;  and  the  xteliance  is  on  the 
principle  that  when  a  later  a<^t  covers  the  entire  subject  matter  to 
which  an  earlier  act  relates,  the  later  act  must  be  taken  to  be  the 
only  law  by  which  the  subject  matter  shall  be  governed.        ' 
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The  principle  last  above  stated  will  be  admitted  for  the  pur- 
poses of  this  opinion  and  I  shall  inquire  only  as  to  whether  in 
point  of  fact  Section  5369,  as  amended,  does  cover  all  subject  mat- 
.ter  embraced  within  the  provisions  of  Section  5398 ;  and  more  par- 
ticularly whether  or  not  so  much  of  Section  5398  as  applies  to  the 
procedure  for  correcting  tax  returns  for  previous  years,  is  covered 
by  Section  5369  as  amended. 

The  two  sections  are  as  follows : 

''Sec.  5398.  If  a  person  required  to  list  property  or  make 
a  return  thereof  for  taxation,  either  to  the  assessor  or  the 
county  auditor,  in  the  year  1911  or  in  any  year  thereafter 
makes  a  false  return  or  statement,  or  evades  making  a  return 
or  statement,  the  county  auditor  for  each  year  shall  ascer- 
tain as  near  as  practicable,  the  true  amount  of  personal  prop- 
erty, moneys,  credits,  and  investments  that  such  person  ought 
to  have  returned  or  listed  for  the  year  1911  or  for  any  year 
thereafter  for  which  the  inquiries  and  corrections  provided 
for  in  this  chapter  are  made.  To  the  amount  so  ascertained 
as  omitted  for  each  year  he  shall  add  fifty  per  cent.,  multiply 
the  omitted  sum  or  sums,  as  increased  by  said  penalty  by  the 
rate  of  taxation  belonging  to  said  year  or  years,  and  accord- 
ingly enter  the  amount  on  the  tax  lists  in  his  office,  giving  a 
certificate  therefor  to  the  county  treasurer,  who  shall  collect 
it  as  other  taxes." 

"Sec.  5369.  Each  person  required  to  list  property  for 
taxation  shall  take  and  subscribe  an  oath  or  affirmation  that 
all  the  statements  in  such  list  are  true,  and  that  such  list 
contains  a  full  disclosure  of  all  property  required  by  law  to  be 
listed  for  taxation,  and  the  true  value  in  money  of  all  such 
property;  and  when  any  person  required  by  law  to  list  and 
make  return  of  property  to  the  county  auditor,  shall  wilfully 
fail  or  refuse  to  make  such  list  or  return  within  the  time  fixed 
by  law,  or  shall  refuse  to  take  and  subscribe  an  oath  or  af- 
firmation to  such  list  or  return,  or  shall  wilfully  omit  to  make 
a  full  and  complete  list  and  return  of  all  taxable  property,  or 
shall  wilfully  fail  to  give  the  true  value  of  any  property  in 
such  list  or  return,  or  shall  wilfully  fail  or  refuse  to  answer 
all  questions  contained  in  the  blanks  for  listing  such  property, 
the  county  auditor  shall  cause  all  such  property  to  be  listed 
and  assessed  and  shall  add  to  the  amount  thereof  the  i>enalty 
provided  in  Section  5398  of  the  General  Code ;  and  in  case  of 
a  false  oath  to  any  such  list,  he  shall  certify  the  facts  to  the 
prosecuting  attorney,  who  shall  proceed  as  in  other  cases  of 
perjury.  This  section  shall  be  printed  in  plain  ty^e  upon  all 
blanks  for  the  listing  of  any  property." 

It  is  claimed  that  Section  5369,  G.  €.,  now  states  the  only 
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grounds  upon  which  tax  returns  may  be  corrected  and  penalties 
added,  and  that  inasmuch  as  under  it  there  is  no  authority  to  add 
the  penalty  unless  the  misconduct  of  the  taxpayer  is  "wilful,"  it 
is  in  conflict  with  Section  5398,  which  does  not  employ  this  term. 

It  does  not  seem  to  me  that  on  the  face  of  the  statutes  it  can 
be  claimed  that  the  legislature  intended  to  repeal  Section  5398 
when  it  enacted  Section  5369.  What  is  known  as  "implied  repeal" 
is  always  a  question  of  legislative  intention.  No  matter  to  what 
extent  two  statutes  may  cover  tjie  same  subject-matter,  the  later- 
is  not  potent  to  repeal  the  earlier,  if  the  later  by  appropriate  re- 
cital recognizes  the  continuing  force  and  effect  of  the  earlier. 

In  this  case  Section  5369  refers  expressly  to  the  penalty  pro- 
vided by  Section  5398.  In  so  far  as  the  penalty  provisions  of  Sec- 
tion 5398  are  concerned,  therefore,  that  section  is  in  force  if  for  no 
other  reason  than  because  of  the  express  recognition  of  its  force  by 
Section  5369. 

But  the  argument  is  not  after  all  directed  to  the  point  that 
entire  Section  5398  has  been  repealed  by  implication,  but  that 
whatever  may  be  its  present  force  as  determining  the  amount  of 
the  penalty  to  be  added,  it  is  not  in  effect  so  far  as  the  authority  to 
make  the  correction  is  concerned.  In  other  words,  the  argument 
is  that  the  authority  is  to  make  the  correction  now  springs  from 
Section  5369,  which  covers  the  ground ;  and  that  Section  5398  may 
be  looked  to  only  for  the  purpose  of  determining  the  penalties  to  be 
charged  in  case  the  inquiries  and  corrections  authorized  under 
Section  5369  are  made. 

I  do  not  find  it  necessary  to  analyze  exhaustively  the  two  sec- 
tions, nor  to  dwell  upon  the  fact  that  the  inquiries  and  corrections 
to  be  made  under  Section  5398  are  or  were  to  be  made  by  the 
county  auditor,  while  those  authorized  by  Section  5369  are  to  be 
made  by  other  officers,  it  being  the  function  of  the  auditor  to 
"cause"  the  property  to  be  listed  and  assessed  and  then  to  add  the 
penalty. 

Nor  do  I  find  it  necessary  to  determine  whether  in  part  Sec- 
tion 5369  does  not  in  point  of  fact  supplant  and  thus  impliedly 
amend  at  least  Section  5398,  in  so  far  as  the  operation  of  the  last 
named  section  to  the  correction  of  tax  returns  in  the  current  year 
is  concerned.  Neither  do  I  mean  to  hold,  on  the  other  hand,  that 
Section  5369,  as  amended,  does  not  narrow  the  effect  of  Section 
5398,  in  so  far  as  the  current  year  is  concerned.  I  only  mean  to 
say  that  I  do  not  find  it  necessary  to  determine  this  question,  be- 
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cause  your  question  relates  to  the  effect  of  Section  6369  upon  Sec- 
tion 5398,  in  so  far  as  the  latter  section  may  afford  authority  to 
the  county  to  correct  tax  reums  for  previous  years. 

Section  5369  does  not  purport  to  authorize  any  corrections  of 
returns  for  previous  years.  It  is  a  part  of  an  act  providing  for 
the  assessment  and  collection  of  taxes  generally.  All  of  its  pro- 
visions are  apt  only  as  referring  to  the  machinery  of  taxation  for 
the  current  year. 

If  Section  5398  6.  C,  in  addition  to  any  possible  effect  it  may 
have  had .  originally  in  authorizing  the  county  auditor  to  correct 
returns  for  the  current  year,  also  authorized  returns  of  past  years 
to  be  corrected,  it  is  obvious,  I  think,  that  Section  5369  G.  C.  can 
not  be  said  to  cover  the  whole  ground  covered  by  Section  5398,  and 
in  deference  to  the  rule  against  implied  repeals  it  would  have  to 
be  held  that  so  much  at  least  of  Section  5398  as  relates  to  the  cor- 
rection of  returns  for  previous  years  is  still  in  full  force  and  effect, 

I  have  underscored  certain  words  in  Section  5398  which  sug- 
gest or  express  two  ideas. 

1.  That  the  section  is  not  complete  in  itself,  but  that  the 
legislative  idea  therein  contemplated  must  be  filled  out  by  refer- 
ence to  other  provisions  of  "this  chapter" ;  and 

2.  That  its  f ramers  clearly  contemplated  that  corrections  for 
more  than  one  year  might  be  made  under  it  or  under  the  group  of 
sections  of  which  it  is  a  part. 

Thus  the  auditor  is  authorized  by  the  first  sentence  of  the 
section  to  ascertain  as  nearly  as  practicable  the  personal  property 
which  a  given  person  ought  to  have  returned  "for  any  year  ♦  ♦  for 
which  the  inquiries  and  corrections  provided  for  in  this  chapter 
are  made";  and  in  the  second  sentence  it  is  provided  that  the 
omitted  sum  or  sums  as  increased  by  the  penalty  shall  be  multi- 
plied "by  the  rate  of  taxation  belonging  to  said  year  or  years." 

These  words  take  us,  I  think,  to  Section  5399  G.  C,  which  pro- 
vides as  follows : 

"Sec.  5399.  If  any  person  required  to  list  property,  or 
make  a  return  thereof  for  taxation  to  the  assessor  or  county 
auditor,  or  to  a  board,  officer,  or  person,  other  than  a  board 
composed  of  officers  of  more  than  one  county,  in  the  year  nine- 
teen hundred  and  eleven,  or  in  any  year  or  years  thereafter 
fails  to  make  a  return  or  statement,  or  if  such  person  makes 
a  return  or  statement  of  only  a  portion  of  his  taxable  prop- 
erty, and  fails  to  make  a  return  as  to  the  remainder  thereof, 
or  if  he  fails  to  return  his  taxable  property  or  part  thereof, 
according  to  the  true  value  thereof  in  money,  as  provided  by 


ATTORNEY  GENERAL  219 

law,  the  county  auditor  for  each  year  as  to  such  property 
omitted  and  as  to  property  not  returned  or  taxed  according 
to  its  true  value  in  money,  shall  ascertain  as  near  as  prac- 
ticable the  true  amount  of  personal  property,  moneys,  cred- 
its and  investments  that  such  person  ought  to  have  returned 
or  listed,  and  the  true  vidue  at  which  it  should  have  been 
taxed  in  his  county  for  not  exceeding  the  five  years  next  pre- 
ceding the  year  in  which  the  inquiries  and  corrections  provided 
for  in  this  section  and  in  the  next  preceding  and  the  next  two 
succeeding  sections  are  made  and  not  in  any  event  prior  to 
the  year  nineteen  hundred  and  eleven,  and  multiply  the  omit- 
ted sum  or  sums  by  the  rate  of  taxation  belonging  to  said 
year  or  years,  and  accordingly  enter  the  amount  on  the  tax 
lists  in  his  office,  giving  a  certificate  therefor  to  the  county 
treasurer,  who  shidl  collect  it  as  other  taxes.  *  *  *" 

Reading  these  two  sections  together,  it  is  clear  that  the  re- 
peated use  of  the  phrase  "y^Ri^  or  years"  does  contemplate  correc- 
tions for  years  other  than  the  one  for  which  the  assessment  is  be- 
ing made  and  corrections  affecting  the  duplicates  of  more  than  a 
single  year.  Such  is  not  the  case  in  Section  5369  G.  C,  as  I  have 
pointed  out. 

For  these  reasons,  then,  I  come  to  the  conclusion  that  Section 
5369,  inasmuch  as  it  does  not  relate  to  corrections  for  previous 
years,  does  not  affect  in  any  way  the  provisions  of  Sections  5398 
and  5399  G.  C,  under  the  combined  operation  of  which  the  county 
auditor,  if  he  finds  that  in  a  previous  year  a  false  return  or  state- 
ment was  made  or  that  the  making  of  a  return  or  statement  was 
evaded,  may  not  only  make  the  inquiries  and  corrections  provided 
for  in  both  sections,  but  add  the  penalty  of  fifty  per  cent.  If  the 
return  is  not  "false,"  by  which  is  meant  either  wilfully  false  or 
culpably  negligent  (Ratterman  v.  Ingalls,  48  0.  S.  468) ,  the  penalty 
may  not  be  imposed,  but  the  action  to  be  taken  will  be  referable 
to  Section  5399,  which  authorizes  no  penalty. 

As  I  have  said,  it  may  be  that  the  intention  of  the  legislature 
was  to  take  away  from  the  auditor  the  power  to  make  the  assess- 
ment when  a  wilfully  false  return  has  been  made  so  far  as  the  cur- 
rent year  is  concerned,  but  I  do  not  find  in  Section  5369  G.  C.  any 
evident  of  an  intent  to  deprive  the  auditor  of  this  power  so  far  as 
past  years  are  concerned. 

Indeed,  very  cogent  reasons  for  making  the  distinction  which 
the  legislature  apparently  may  have  made  can  be  suggested.  So 
long  as  the  assessing  officers  whose  duty  it  is  in  the  first  instance 
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to  make  the  assessment  are,  as  it  were,  on  the  ground,  it  is  most 
appropriate  that  they,  rather  than  the  auditor,  should  reappraise 
the  property  and  make  the  assessment.  This  is  what  is  done  by 
Section  5369  G,  C.  But  as  to  previous  years,  where  the  inquiry  is 
not  necessarily  as  to  the  value  of  property  then  existing,  but  rather 
as  to  the  value  of  personal  estate  as  it  existed  in  previous  years, 
the  inquiry  partakes  of  a  character  which  may  more  appropriately 
be  conducted  by  the  auditor. 

However  that  may  be,  I  am  of  the  opinion,  as  stated,  that  your 
first  question  must  be  answered  by  saying  that  however  the  pro- 
visions of  Section  5369,  as  amended  107  O.  L.  31,  may  affect  the 
provisions  of  Section  5398  G.  C,  they  do  not  deprive  the  county 
auditor  of  power  to  proceed  under  Section  5398  to  correct  false 
returns  made  in  years  prior  to  the  year  1917  and  subject  the  same 
to  the  fifty  per  cent  penalty  therein  provided. 

Your   second    question    requires   consideration    of   Sections 

5372-1  and  5372-2  G.  C.      These  sections  are  as  follows : 

"Sec.  5372-1.  Personal  property,  moneys,  credits,  in- 
vestments in  bonds,  stocks,  joint  stock  companies  or  other- 
wise in  the  possession  or  control  of  a  person  as  parent,  guar- 
dian, trustee,  executor,  administrator,  assignee,  receiver  offi- 
cial custodian,  factor,  agent,  attorney,  or  otherwise,  on  the 
day  preceding  the  second  Monday  of  April  in  any  year  on 
account  of  any  person  or  persons,  company,  firm,  partnership, 
association  or  corporation,  shall  be  listed  by  the  person  hav- 
ing the  possession  or  control  thereof  and  be  entered  upon  the 
tax  lists  and  duplicate  in  the  name  of  such  parent,  guardian, 
trustee,  executor,  administrator,  assignee,  receiver,  official 
custodian,  factor,  agent,  attorney  or  other  person,  adding  to 
such  name  words  briefly  indicating  the  capacity  in  which  such 
person  controls  said  property,  and  the  name  of  the  person, 
estate,  firm,  company,  partnership,  association  or  corporation 
to  whom  it  belongs ;  but  the  failure  to  indicate  the  capacity  of 
the  person  in  whose  name  such  property  is  listed  or  the  name 
of  the  persons,  estate,  firm,  company,  partnership,  association, 
or  corporation  to  whom  it  belongs  shall  not  affect  the  validity 
of  any  assessment  thereof." 

"Sec.  5372-2.  If,  on  or  after  the  day  preceding  the  sec- 
ond Monday  of  April  in  any  year,  any  personal  property,  mon- 
eys, credits,  investments  in  bonds,  stocks,  joint  stock  com- 
panies or  otherwise  become  subject  to  the  possession  or  con- 
trol of  a  person  as  parent,  guardian,  trustee,  executor,  admin- 
istrator, assignee,  receiver,  official  custodian,  factor,  agent,  at- 
torney or  otherwise,  on  account  of  any  other  person  who  was 
the  owner  thereof  on  said  date,  and  such  personal  property 
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has  not  been  listed  for  taxation,  such  property  shall  be  listed 
by  such  parent,  guardian,  trustee,  executor,  administrator, 
assignee,  receiver,  official  custodian,  factor,  agent,  attorney 
or  other  representative  as  provided  in  the  next  preceding  sec- 
tion." 

Section  5372-2  6.  C.  is  the  provision  relied  upon  by  counsel  in 
this  connection.  It  authorizes  a  person  acting  in  a  representa- 
tive capacity  to  list  "in  any  year"  on  account  of  the  other  person 
who  was  the  owner  thereof,  on  the  second  Monday  of  April,  any 
personal  property  which  was  not  listed  by  the  owner  on  that  date. 

It  is  correctly,  urged,  I  think,  for  this  section,  that  when  the 
correction  has  been  made  as  therein  provided,  no  penalty  can  be 
attached  on  account  of  the  omission,  but  I  find  no  warrant  for  hold- 
ing that  this  section  authorizes  the  executor  or  administrator  to 
list  omitted  property  for  previous  years.  It  is  argued  that  this 
provision  gives  to  an  executor  or  administrator  "in  any  year"  the 
right  to  correct  the  list  of  omitted  property  for  taxation,  he  being 
the  custodian  thereof,  and  that  the  provision  is  "one  an  executor 
or  administrator  to  correct  a  deceased  person's  tax  return  for  'any 
year" ".  I  can  not  discern  this  meaning  in  Section  6372-2  6.  C. 
The  phrase  "in  any  year,"  as  therein  used,  describes  the  time  when 
the  property  becomes  subject  to  the  possession  or  control  of  the 
representative  and  is  not  in  any  wise  used  in  connection  with  the 
data  dn  which  the  property  should  have  been  listed  in  previous 
years. 

Paraphrased,  the  section  would  read  as  follows: 

If,  on  or  after  the  tax  listing  dav  in  any  given  year,  per- 
sonal property  which  has  not  been  listed  on  that  day  by  the 
then  owner  comes  into  the  possession  of  a  representative,  the 
representative  shall  list  it. 

It  is  plain  that  the  omitted  property  must  come  into  the  pos- 
session of  the  person  acting  in  a  representative  capacity  within  the 
tax  year.  But  this  is  not  all ;  for  all  statutes  authorizing  correc- 
tions for  previous  years  expressly  provide,  as  does  Section  5399, 
above  quoted,  that  corrections  may  be  made  for  years  "preceding 
the  year,"  or  at  least  use  words  like  those  found  in  Section  6398 
G.  C,  viz.,  "year  or  years."  The  very  fact  that  there  Is  no  au- 
tiborfty  under  Section  6372-2  G.  C.  to  do  the  necessary  thing  pro- 
vided for  in  Section  6S98,  for  example,  viz.,  to  apply  the  rate  of 
taxation  for  the  preceding  year  or  years  to  the  valuation  as  de- 
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termined  by  the  amended  return,  points  the  way  to  the  conclusion 
that  it  was  not  contemplated  by  Section  5372-2  that  the  person 
acting  in  a  representative  capacity  thereunder  might  correct  re- 
turns for  previous  years. 

For  these  reasons,  then,  your  second  question  is  answered 
in  the  negative. 


The  Time  Limit  Prescribed  in  Section  6907  General  Code,  as 
Amended  in  107  Ohio  Laws,  Page  95,  and  Prior  to  Such  Amend- 
ment is  Directory  Merely  and  the  County  Commissioners  Would 
Not  Lose  Jurisdiction  Over  the  Matter  Contained  in  the  Petition 
Filed  Thereunder  for  the  Improvement  of  a  Public  Road,  Even 
Though  They  Should  not  Act  Within  the  Time  Limit  and  Should 
Desire  to  Act  At  a  Time  After  the  Time  Limit  Has  Expired., 
Such  Action,  However,  Must  be  Taken  Within  a  Reasonable 
Time. 


No.  768 — (Opinion  Dated  November  1,  1917.) 

Hon.  C.  A.  Stubbs,  Prosecuting  Attorney,  Celina,  Ohio. 

Dear  Sir:     I  have  your  communication  of  October  19,  1917, 
which  reads  as  follows: 

"This  is  to  inquire  whether  the  provision  in  G.  C,  6907, 
concerning  the  commissioners  going  upon  the  line  of  the  pro- 
posed improvement  within  sixty  days  after  such  petition  is 
presented  (and  as  amended  in  107  Ohio  Laws  to  thirty  days) 
is  mandatory  or  simply  directory. 

There  are  severed  road  petitions  filed  in  the  auditor's 
office  of  Mercer  county  upon  which  the  commissioners  have 
as  yet  taken  no  action,  which  have  been  filed  for  considerably 
more  than  sixty  days,  some  of  them  as  long  as  a  year. 

Under  6.  C,  6907,  would  the  commissioners  have  the 
right  to  go  upon  the  line  of  these  improvements  after  the 
sixty  day  period  has  expired  ?'* 

Section  6907  G.  C,  as  it  stood  prior  to  the  taking  effect  of 
the  White-Mulcahy  Act,  read  as  follows : 

"Sec.  6907.  When  a  petition  is  presented  to  the  board  of 
commissioners  of  any  county  asking  for  the  construction,  re- 
construction or  repair  of  any  public  road  or  part  thereof,  as 
hereinafter  provided  for,  signed  by  at  least  fifty-one  per  cent, 
of  the  land  or  lot  owners,  residents  of  such  county,  who  are  to 
be  specially  taxed  or  assessed  for  said  improvement  as  herein- 
after provided,  the  county  commissioners  shall  go  upon  the 
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line  of  said  proposed  improvement  within  sixty  days  after 
such  petition  is  presented  and,  after  viewing  the  proposed 
improvement,  shidl  determine  whether  the  public  convenience 
and  welfare  require  that  such  improvements  be  made." 

Said  Section  as  it  now  stands  reads  in  part  as  follows  (107 

O.  L.  95) : 

''Sec.  6907.  When  a  petition  is  presented  to  the  board  of 
commissioners  of  any  county  asking  for  the  construction,  re- 
construction, improvement  or  repair  of  any  public  road  or 
part  thereof,  as  hereinafter  provided  for,  signed  by  at  least 
fifty-one  per  cent,  of  the  land  or  lot  owners,  residents  of  such 
county,  who  are  to  be  specially  taxed  or  assessed  for  said  im- 
provement as  hereinafter  provided,  the  county  commissioners 
shall,  within  thirty  days  after  such  petition  is  presented,  go 
upon  the  line  of  said  proposed  improvement  and,  after  view- 
ing the  same,  determine  whether  the  public  convenience  and 
welfare  require  that  such  improvement  be  made.  ♦  *  *" 

You  inquire  whether  the  sixty-day  provision  of  the  former 

Act  and  the  thirty-day  provision  of  the  Act  as  it  now  stands  are 

mandatory  or  merely  directory.     The  former  Act  provided  that 

the  County  Commissioners  shall  go  upon  the  line  of  said  proposed 

improvement  within  sixty  days  after  petition  is  presented.     The 

new  Act  provides  that : 

"♦  ♦  ♦  the  county  commissioners  shall,  within  thirty 
days  after  such  petition  is  presented,  go  upon  the  line  of  said 
proposed  improvement  ♦  ♦  ♦." 

The  general  provision  of  law  applying  to  this  matter  may  be 

ibtated  as  follows: 

"A  statute  specifying  a  time  within  which  a  public  offi- 
cer is  to  perform  an  official  act  regarding  the  rights  and  du- 
ties of  others  is  directory  merely,  unless  the  nature  of  the  act 
to  be  performed,  or  the  phraseology  of  the  statute,  or  of  other 
statutes  relating  to  the  same  subject  matter,  is  such  that  the 
designation  of  time  must  be  considered  a  limitation  upon  the 
power  of  the  officer." 

This  language  is  used  in  Cyc,  Vol.  36,  page  1160,  and  the 
principle  therein  stated  is  borne  out  by  the  decisions  of  the  courts. 

So  far  as  I  am  able  to  see,  there  is  nothing  in  the  nature  of 
the  Act  which  is  to  be  performed  within  thirty  days,  under  the  law 
as  it  now  stands,  which  would  seem  to  indicate  that  time  is  of  the 
essence  of  the  Act  and  that  if  it  is  not  performed  within  the  time 
specified  it  can  not  be  performed  thereafter.     Neither  is  there 
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anything  in  the  phraseology  of  the  particular  Seotion,  nor  in  the 
phraseology  of  the  statute  of  which  this  Section  Is  a  part,  which 
would  appear  to  indicate  that  the  time  therein  set  out  must  be  con- 
sidered as  a  limitation  upon  the  power  of  the  officer. 

In  considering  this  question,  I  should  like  to  call  attention  to 
the  fact  that  there  is  no  provision  within  this  Section  which  fixes 
a  time  within  which  the  County  Commissioner  must  determine 
whether  the  improvement  should  be  made  or  not;  that  is>  a  time 
within  which  the  petition  must  either  be  allowed  or  disallowed. 
The  sixty  and  thirty  days  provisions  relate  to  the  time  within 
which  the  County  Commissioners  must  go  upon  the  line  of  said 
proposed  improvement  to  get  the  information  upon  'Which  they 
afterwards  may  arrive  at  a  correct  conclusion  or  finding  as  to 
whether  or  not  the  improvement  should  be  made. 

Furthermore,  this  limitation  has  nothing  whatever  to  do  with 
the  filing  of  the  petition ;  that  is,  there  Is  no  provision  that  the  pe- 
tition must  be  filed  within  any  particular  time ;  but  there  is  a  pro- 
vision that  after  the  petition  is  filed  the  County  Commissioners 
must  go  upon  the  line  within  thirty  days  (sixty  days  under  the 
old  law). 

The  intention  of  the  legislature  certainly  was  not  such  that 
in  the  event  the  County  Commissioners  should  fail  to  go  upon  the 
line  within  thirty  days,  the  public  would  lose  all  its  rights  under 
the  petition.  The  petition  remains  on  file.  The  prayer  still 
stands.  It  is  my  opinion  that  even  if  the  County  Commissioners 
do  not  act  within  the  time  prescribed,  they  do  not  lose  their  juris- 
diction over  the  matter  involved  in  the  petition. 

In  James  vs.  West,  67  0.  S.  28,  the  court  passed  upon  a  mat- 
ter which  is  somewhat  similar  to  the  one  in  question.  In  the  third 
branch  of  the  syllabus  we  find  the  following: 

'"The  statute  which  requires  courts,  referees  and  special 
masters  to  determine  and  adjudicate  931  causes  within  ninety 
days  after  final  submissioni  is  directory  merely,  and  does  not 
have  the  effect  to  oust  the  jurisdiction. 


In  the  opinion  (p.  48)  the  court  quotes  the  Act  which  read 
as  follows : 

''1.  Any  cause  now  pending,  or  that  may  hereafter  be  be- 
gun in  any  court  of  record  in  this  state^  whM  submitted  M 
motion  or  demurreir,  shall  be  determined  and  adjudicated 
thereon  by  such  court  within  thirty  days  after  such  submis^ 
slon.  And  any  such  cause  when  submitted  to  the  court  on 
proceedings  in  error,  or  on  final  trial  on  the  Issues  joined. 
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shall  be  determined  and  adjudicated  within  ninety  days  after 
such  submission. 

2.  This  act  shall  apply  to  all  causes  sent  to  a  referee  or 
speciid  master,  and  to  aU  motions  affecting  the  confirmation, 
modification,  or  vacation  of  any  report  of  such  reference  or 
master." 

Conmienting  upon  the  Act  the  court  said: 

^^This  statute  is  directory  merely,  and  does  not  have  the 
effect  to  deprive  the  court,  referee,  or  special  master  of  juris- 
dlctio^,  The  object  of  the  statute  is  to  secure  speedy  action 
by  the  court,  referees,  and  masters ;  but  to  take  away  jurisdic- 
tion would  have  the  opposite  effect,  and  cause  intolerable  de- 
lay." 

In  Caldwell  vs.  Cleveland,  et  al.,  12  0.  N.  P.  (N.  S.)  484,  the 

court  held  as  follows  (third  branch  of  syllabus) ; 

"The  provisions  of  Sections  8876  and  8877,  requiring  the 
preparation  of  plans  within  a  limited  period  after  the  passage 
of  an  ordinance  for  abolishing  dangerous  crossings,  is  direc- 
tory and  not  mandatory,  and  is  a  provision  which  may  be 
waived  by  the  parties  for  the  purpose  of  giving  more  time 
for  preparing  the  plans  and  for  other  purposes." 

In  the  opinion  (p.  496)  the  court  uses  the  following  language : 

"It  is  undoubtedly  true  that  the  provisions  of  the  stat- 
utes. Sections  8876  and  8877,  General  Code,  requiring  the 
preparation  of  plans  within  a  limited  period  after  the  passage 
of  the  ordinance,  are  clearly  directory,  and  are  in  no  sense 
mandatory,  so  far  as  they  concern  any  one  except  a  railroad 
company  and  the  municipality  as  the  contracting  parties. 
This  provision  as  to  the  time  of  preparing  plans  is  clearly  for 
the  purpose  of  fixing  a  reasonable  time  within  which  plans 
shall  be  prepared;  and  it  is  undoubtedly  a  provision  which 
can  be  waived  by  the  parties  for  the  purpose  of  extending  the 
time  for  preparing  the  plans,  or  otherwise." 

Many  cases  in  other  states  might  be  cited,  but  I  will  quote 
but  a  few.  « 

In  Blumm  vs.  Commonwealth,  7  Bush  320,  the  court  was  con- 
sidering a  law  in  which  the  following  provision  was  found : 

"If  the  order  be  made  in  vacation  for  a  special  term, 
notice  thereof  shall  be  posted  up  at  the  court  house  door  ten 
days  before  its  commencement." 


The  court  held  that  the  prescribed  notice  of  ten  days  is  mere- 
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ly  directory  and  that  an  eight  days'  notice  was  sufficient.     In  the 

opinion  the  court  says : 

''Did  the  legrislature  intend  that  ten  days'  notice  should 
be  indispensable  to  the  jurisdiction,  or  in  other  words  a  fun- 
damental condition  of  the  validity  of  the  proceedings  of  the 
called  term,  or  intend  only  that  the  requisition  of  the  notice 
should  be  merely  directory  or  precautionary?  It  seems  to 
us  that  the  latter  was  the  purpose." 
Other  cases  to  the  same  point  are: 

The  People  v.  Allen,  6  Wend.,  486. 

The  People  v.  Board  of  Supervisors,  33  Calif.,  487. 

People  ex  rel.  v.  Earl  et  al.,  42  Colo.,  238. 


In  view  of  all  the  above  it  is  my  opinion  that  the  time  limit 
prescribed  in  Section  6907,  supra,  is  directory  merely,  and  that 
the  county  commissioners  would  not  lose  jurisdiction  over  the 
matter  contained  in  the  petition,  even  though  they  should  not  act 
within  the  time  limit  and  should  desire  to  act  at  a  time  after  the 
time  limit  had  expired. 

Of  course  there  might  be  such  a  period  of  time  elapse  after 
the  filing  of  the  petition,  asking  for  the  improvement,  that  it 
would  be  altogether  unreasonable  for  the  county  commissioners 
to  take  up  the  matter  of  the  petition  with  a  view  of  allowing  the 
same,  but,  as  in  all  other  cases  of  a  similar  kind,  it  is  impossible 
for  this  department  or  a  court  to  say  just  what  would  be  an  un- 
reasonable period  of  time.  This  is  a  matter  that  ought  to  be 
considered  by  the  county  commissioners  in  exercising  a  sound 
discretion  relative  to  any  petition  that  might  be  fined  with  them. 
However,  as  a  general  proposition  the  above  holding  is  evidently 

correct. 

a 

The  Industrial  Commission  of  Ohio  has  Authority  to  Make  a  Rule 
Requesting  Claimants  to  get  the  Approval  of  the  Commission 
Before  a  Greater  Amount^than  $200.00  is  Expended  for  Medical 
and  Hospital  Services  in  Compensation  Cases. 


No.  770— (Opinion  Dated  November  8,  1917.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio : 

Gentlemen :     I  am  in  receipt  of  your  favor  under  date  of  Oc- 
tober 20,  1917,  in  which  you  ask  my  opinion  as  follows : 

'The  Industrial  Commission  is  desirous  of  having  your 
advice  on  the  question  as  to  whether  or  not  it  has  authority 
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to  make  a  rule  requiring  claimants  to  get  the  approval  of  the 
Commission  before  a  greater  amount  than  $200.00  is  ex- 
pended for  medical  and  hospital  treatment  in  compensation 
cases. 

Section  1465-89  of  the  act  creating  the  Industrial  Com- 
mission of  Ohio  was  amended  during  the  last  session  of  the 
legislature  to  provide  for  the  payment  of  an  amount  in  ex- 
cess of  $200.00  upon  a  satisfactory  finding  of  facts  being 
made  and  upon  unanimous  approval  by  the  Commission. 

I  might  add  further  that  it  is  the  desire  of  the  Commis- 
sion to  insist  upon  claimants  getting  the  approval  of  the  Com- 
mission before  a  greater  amount  than  $200.00  is  expended,  if 
it  has  such  right." 

Section  1465-89  of  the  General  Code,  the  same  being  a  part  of 

the  Workmen's  Compensation  Law  of  this  state,  was  amended  by 

an  act  of  the  legislature  passed  March  21,  1917  (107  0.  L.,  528), 

and  as  amended  the  section  reads: 

'In  addition  to  the  compensation  provided  for  herein, 
the  industrial  commission  of  Ohio  shall  disburse  and  pay  from 
the  state  insurance  fund,  such  amounts  for  medical,  nurse  and 
hospital  services  and  medicines  as  it  may  deem  proper,  not, 
however,  in  any  instance,  to  exceed  the  sum  of  two  hundred 
dollars  unless  in  unusual  cases,  wherein  it  is  clearly  shown 
that  the  actually  necessary  medical,  nurse  and  hospital  ser- 
vices and  medicines  exceed  the  amount  of  two  hundred  dol- 
lars, such  commission  shall  have  authority  to  pay  such  addi- 
tional amounts  upon  a  satisfactory  finding  of  facts  being 
made  and  upon  unanimous  approval  by  such  commission,  such 
finding  of  facts  to  be  set  forth  upon  the  minutes ;  and,  in  case 
death  ensues  from  the  injury,  reasonable  funeral  expenses 
shall  be  disbursed  and  paid  from  the  fund  in  an  amount  not  to 
exceed  the  sum  of  one  hundred  and  fifty  dollars,  and  such 
commission  shall  have  full  iK)wer  to  adopt  rules  and  regula- 
tions with  respect  to  furnishing  medical,  nurse  and  hospital 
service  and  medicine  to  injured  employes  entitled  thereto,  and 
for  the  pasonent  threfor." 

Addressing  myself  to  the  precise  question  made  by  you,  I  note 
that  the  statute  specifically  provides  that  the  Industrial  Commis- 
sion shall  have  full  power  to  adopt  rules  and  regulations  with  re- 
spect to  furnishing  medical,  nurse  and  hospital  service  and  medi- 
cine to  injured  employes  entitled  thereto,  and  I  am  unable  to  see 
any  reason  why  you  would  not  have  authority  under  this  section  to 
make  provision  by  rule  for  the  approval  of  the  Industrial  Com- 
mission before  expenditures  for  medical  and  hospital  treatment  in 
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excess  of  $200.00  are  made.  Such  rule  would  certainly  be  one 
having  proper  relation  to  the  subject  matter  of  this  section  of  the 
General  Code,  and  would  be  in  keeping  with  the  manifest  intent 
and  purpose  of  said  section  to  prevent  expenditures  for  medical 
and  hospital  expenses  in  excess  of  said  sum,  otherwise  than  in  ex- 
ceptional cases  where  such  expenditure  is  absolutely  necessary. 
The  adoption  of  such  rule  would  not  abrogate  the  duty  imposed 
upon  the  Industrial  Commission  to  determine  and  extend  upon  its 
minutes  the  facts  justifying  the  increased  expenditure  at  the  time 
of  the  payment  for  such  medical  and  hospital  services. 

The  question  submitted  by  you  is  answered  in  the  affirma- 
tive. 


Neither  a  Mayor  nor  a  Police  Judge  Would  be  Warranted  Under 
Section  1742,  General  Code,  or  Any  Other  Section  Thereof  in 
Retailing  a  Part  of  the  Fines  and  Penalties  Collected  by  Him 
to  Pay  for  the  Criminal  Dockets  Required  by  Him  in  the  Per- 
formance of  His  Duties. 


No.  762 — (Opinion  Dated  November  5,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:     Your  letter  of  September  28,  1917,  received,  in 
which  you  ask  for  the  following  information: 

"Section  1742,  G.  C,  clearly  provides  how  a  justice  of  the 
peace  may  be  provided  with  dockets  for  use  in  his  court. 

Can  a  mayor  of  a  municipality,  which  contains  a  mayor's 
court,  or  a  judge  of  a  police  court,  secure  their  criminal  dock- 
ets in  like  manner?" 

The  section  to  which  you  refer  in  your  communication  pro- 
vides in  part  as  follows : 

"Sec.  1742.  A  justice  of  the  peace  may  retain  out  of 
fines  or  other  moneys  belonging  to  the  county  coming  into  his 
hands  in  criminal  proceedings,  the  amount  paid  for  a  criminal 
docket,  *  *.  A  justice  of  the  peace  paying  out  money  for 
such  purposes  shall  file  with  the  county  auditor,  at  the  ex- 
piration of  his  term  of  office,  a  sworn  itemized  statement 
thereof.  In  making  the  annual  statement  to  the  auditor  as 
required  by  law,  a  justice  of  the  peace,  having  made  such  ex- 
I>enditures  or  having  such  moneys  in  his  hands  contemplated 
for  such  purposes,  shall  include  therein  the  moneys  so  paid 
or  held  by  him." 
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Your  question  is  as  to  whether  a  mayor  of  a  municipality  or 
a  police  judge  would  be  warranted  in  retaining  money  out  of  fines 
and  penalties  received  by  him,  sufficient  to  enable  him  to  purchase 
criminal  dockets,  under  this  same  section.. 

In  the  first  place  it  will  be  noted  that  this  section  is  specific 
in  limiting  its  provisions  to  a  justice  of  the  peace.  Again,  this 
said  section  is  found  in  the  chapter  which  relates  entirely  to 
justices  of  the  peace,  this  Chapter  11  being  headed,  "Justice  of 
the  Peace.''  So  there  would  be  nothing  in  this  section  or  in  its 
context  which  would  seem  to  warrant  the  conclusion  that  the 
provisions  of  the  same  should  be  made  to  apply  to  a  mayor  or  a 
police  judge. 

Further,  in  considering  the  provisions  relative  to  a  mayor  of 
a  municipality  and  a  police  judge,  I  find  none  similar  to  those  set 
out  in  said  Section  1742.  Not  only  is  there  nothing  similar  to 
these  provisions,  but  on  the  other  hand  the  provisions  in  reference 
to  fines  and  penalties,  as  to  mayors  and  police  judges,  seem  to 
indicate  that  they  are  given  no  such  authority  as  that  found  in 
Section  1742. 

Section  4270,  G.  C,  provides : 

"All  fines  and  forfeitures  collected  by  the  mayor,  or 
which  in  any  manner  come  into  his  hands,  and  all  moneys  re- 
ceived by  him  in  his  official  capacity,  other  than  his  fees  of 
office,  shall  be  by  him  paid  into  the  treasury  of  the  corpora- 
tion weekly.  *  *  All  fines,  penalties,  and  forfeitures  col- 
lected by  him  in  state  cases  shall  be  by  him  paid  over  to  the 
county  treasurer  monthly." 

This  would  seem  to  clearly  indicate  that  there  was  no  inten- 
tion on  the  part  of  the  legislature  that  a  mayor  should  retain  any 
of  the  fines  and  penalties  received  by  him.  It  is  different  with  a 
justice  of  the  peace.  Not  only  do  we  find  the  provisions  as  set 
forth  in  said  Section  1742,  but  also  in  Section  13329,  G.  C,  we  find 
the  following  : 

"Fines  collected  by  a  justice  of  the  peace  shall  be  paid 
into  the  general  fund-  of  the  county  where  the  offense  was 
committed  within  thirty  days  after  collection  unless  other- 
wise provided  by  law." 

The  provisions  of  this  section  fit  into  those  of  section  1742, 
to  the  effect  that  there  are  cases  in  which  a  justice  of  the  peace 
is  not  required  to  pay  the  fines  collected  by  him  into  the  treasury 
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of  the  county.    However,  there  is  no  such  provision  as  this  in 

reference  to  mayors. 

When  we  come  to  the  matter  of  police  judges,  we  find  the 

following  set  out  in  Section  5994,  G.  C:    That  the  clerk  of  the 

police  court  shall  make  a  report  each  month,  under  oath,  to  the 

city  auditor  and  county  auditor,  of  all  fines  paid  in  during  the 

preceding  month  in  city  cases  and  state  cases,  respectively.    The 

section  then  provides: 

''He  shall  immediately  pay  into  the  city  and  county  treas- 
uries, respectively,  the  amount  then  coUected>  or  which  may 
have  come  into  his  hands,  from  all  sources,  during  the  pre- 
ceding month.'' 

There  is  nothing  in  this  or  any  other  section  of  the  General 
Code,  relative  to  police  judges,  to  indicate  that  the  legislature  in- 
tended that  they  should  retain  any  part  of  the  fines  collected  by 
them. 

Hence,  answering  your  question  specifically,  it  is  my  opinion 

that  neither  a  mayor  nor  a  police  judge  would  be  warranted,  under 

Section  1742  or  any  other  section  of  the  General  Code,  in  retaining 

a  part  of  the  fines  and  penalties  collected  by  him,  to  pay  for  the 

criminal  dockets  required  by  him  in  the  performance  of  his  duties. 
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NEW  CORPORATIONS  000;  T.  A.  Matthews,  O.  O.  Beckett,  J. 

The  Cleveland  Gear  Grinding  Com-   C.  Orr,  O.  L.  Heckle,  James  Vance, 
pany,    Cleveland;    |360,000.    Roy    M.       The    Rauch-Foraker     Co.,     Poston, 
Hall,   Mayhew   E.    Noyes,   Francis   J.    $10,000;    general   merchandise.     Mrs. 
Wing,    Florence    E.    Noyes,   John   I.    Emma  Sisson,  Mrs.  Mary  B.   Sisson, 
Kennedy.  Frank  X.  Ranch,  James  L.  Foraker, 

The  Hardware  Specialties  Manufac-   C.  H.  Sisson. 
turing  Company,  Springfield;  110,000.       The  Wheling  Township  Coal  Min- 
J.  B.  Gaines,  H.  B.  Hayward,  E.  W.   ing  Company,  St.  Clairsville;  |160,000. 
Yeazell,  W.  S.  Albright,  Donald  Kirk-   C.  S.  Ayres,  Nellie  I.  McKelvey,  James 
Patrick.  M.    Rees,   Buena   V.    Nikolaus,    S.   L. 

The  Standby  Oil  Heating  Company,   West. 
Cleveland;  $10,000.    Herbert  Forester,       The    Dajrton,    Toledo    and    Chicago 
Henry  W.  Krapohl,  Alexander  M.  Ski-  Railway  Company,  Dayton;    $300,000. 
binsky,  Mary  M.  Krapohl,  Edward  C.   Herbert  Shaffer,  John  Ringling,  John 
Credicott.  M.  Kelley,  Ben  L.  Heidingsfeld,  John 

The  Banner  Pattern  Company,  Co-   R.  Schindel,  William  J.  Bohon. 
lumbus;  $10,000.     James  Crooks,  Ed-       The  Ryan  Jewelry  Company,  Akron; 
ward  Schmid,  Rosetta  Schmid,  Mary    $20,000.     Ben  Amper,   Samuel   Wein, 
T.  Crooks,  Eviline  Crooks.  Myrtle     Wein,     Hazel    L.     Hardison, 

The  Lewis  Coal  Company,  Rayland;    Harry  McMasters. 
$2000.    O.  B.  Lewis,  J.  E.  Lewis,  E.  H.       The  Columbus  Poultry  Association 
Lewis,  A.  S.  Buckingham,  B.  F.  Home.   Company,   Columbus ;    $1,000.     W.    S. 

The  Red  Line  Carting  Company,  Ak-   Limes,  S.  P.  Outhwaite,  E.*Bragunier, 
ron;  $25,000..  Wilbert  E.  Cox,  Ernest   Ralph  G.  Martin,  D.  N.  Postlewaite. 
H.  Cox,  William  Frank,  Ida  B.  Cox,       The  Brock  Shoe  Company,  Spring- 
Dessie  A.  Frank.  field;     $15,000.    Frank    H.    Brock,    J. 

The  Producers  Pure  Milk  Company,   Ward   Hutslar,   E.   B.   Ladd,   Guy   R. 
Ghent;    $10,000.    Burton    E.    Osborn,   Hutslar,  O.  R.  Ladd. 
Rudolph     Luther,     Jared     E.     Davis,       The    Inter-Cities    Cream    Company, 
James  H.  Egbert,  Dorothy  C.  Sabin.       Cleveland;  $1,000.    G.  B.  Siddall,  D.  E. 

The  Marion  Co-operative  Company,   Morgan,  John  C.  Barkley,  E.  D.  Hutch- 
Marion;  $15,000.    George  Wells,  John   inson,  Sydney  W.  Jones. 
P.  Moss,  Geo.  W.  Bell,  John  Jacoby,       The  Brasher  Lumber  Company,  Co- 
A.  M.  Hutchinson,  H.  L.  Gurley,  W.  H.    lumbus;     $150,000.     H.     D.     Brasher, 
Schreffler.  George  R.  Hedges,  H.  B.  Walker,  Dana 

The  Bowery  Building  Company,  Ak-   F.  Reynolds,  E.  D.  Howard, 
ron;   $10,000,  real   estate.     Alfred   S.       The     Smythe     Building     Company, 
Barnhart,    William    McMlller,   James   Cleveland;  $200,000.    C.  R.  Cross,  Ed- 
Muldoon,  J.  A.  H.  Myers,  C.  L.  Dins-   ward  C.  Daoust,  D.  V.  Fisher,  John  H. 
more.  Schultz,  Trafton  M.  Dye. 

The  Globe  Overall  Company,  Cin-  The  Jackson  Land  Company,  Ham- 
cinnati;  increase  from  $50,000  to  ilton;  $40,000.  John  G.  Sommers, 
$100,000.  August  Rapp,  E.   D.  Unzicker,  C.   B. 

The  Taylor     Welder     Co,  Warren;    Funk,  M.  L.  Hart 
$10,000;  A.  C.  Taylor,  A.  E.  Hackett,'      The  Akron  Morris  Plan  Bank,  Ak- 
L.  Jennings,  F.  W.  Piatt,  M.  E.  Gill-    ron;   $100,000.     L.  D.  Brown,  Sam  F. 
mer.  Ziliox,  Crannel  Morgan,  A.  W.  Bur- 

The  Her  Foundry  &  Manufacturing   nett,  Ira  E.  Myers. 
Co.,  Cleveland,  $30,000.    F.  M.  Her,  El-       The  Utilities  Co.,   Cleveland;    $10,- 
mer  E.  Cordrey,  R.  C.  Cox,  Trafton  M.   000,  manufacturing.     H.  B.  Kingston, 
Dye,  Edward  C.  Daoust  M.   Divita,  W.   I.   Knight,  E.   W.  Mc- 

The  Shawnee  &  Drakes   Coal  Co.,   Ghee,  I.  B.  Brady. 
Shawnee;    $10,000.     W.   H.  Williams,       The  National  Safe  Co.,  Cleveland; 
Lue  Davis,  William  R.  James,  William   $450,000.    B.  H.  Sinks,  H.  A.  Beckett, 
Edwards,  William  Abrams.  W.  H.  Annat,  H.  A.  Spring,  Howard  F. 

The  Nyce  Coal  Co.,  Byesville,  $10,-   Bums. 
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The  Billow  Auto  Livery  Co.,  Akron;  The  Hoffman  Heater  Sales  Co.,  Gin- 
$10,000.  Geo.  F.  Billow,  Edwin  L.  Bil-  cinnati;  |10,000.  Emma  Trinkle,  Fred 
low,  Chas.  F.  Billow,  H.  L.  Snyder,  W.  Trinkle»  Grace  Batamgardner,  Ed- 
G.  W.  Silber.  ward  J.  Baumgardner,  Chas.  A.  fiaf- 

The  Trumbull  Republic  Motor  Co.,  ner. 
Warren;    |10,000.     M.    W.   Kastriner,       The  F.  J.    Mares    Coal   Company, 
Ben  Feninger,  Harvey  Spilka,  M.  Eck-  Cleveland;  $10,000.    Louis  Englander, 
stein,  P.  J.  Spitz.  David  P.  Bowden,  D.  A.  Christopher, 

The  Akron  Trucking  &  Contracting  M.  T.  Kiml,  Owen  Gallagher. 
Co.,  Akron;  $10,000.    D.  W.  Alexander,       The  Chas.  J.  Deckman  Distributinfr 
A.     J.  Alexander,  A.     D.  Alexander,  Co.,   Cleveland;   $10,000,  "Auto   Sup- 
Grace  Alexander,  E.  A.  Cunin.  plies."     Chas.     J.     Deckman,     J.     H. 

The     Ohio     Farming  Co.,   Dayton;   Dietz,  L.  M.  Hopkins,  Chas.  G.  Deck- 
$150,000.     Morris  E.  Stern,  Joseph  J.  man,  H.  C.  Moatz. 
Floyd,     George    N.  Hunter,  Clem  V.       The  Bennett  Road  Lumber  Co.,  To- 
Martin.  W.  B.  O'Neall,  W.  J.  Dull,  D.  ledo;  $10,000.    Rupert  Holland,  Thos. 
W.  Iddings.  H.  Thompson,  James  C.  Martz,  £m- 

The   Oil-Gas   Producer   Co.,   Geve-  mett  C.  Sayles,  Benjamin  Seipel. 
land;  $1000.    Edward  Younger,  L.  M.      The    Akron    Scenic    Railway    Co., 
Sewell,  A.  C.  Teare,  G.  M.  Dolan,  Chas.  Akron;  $26,000.    Edw.  S.  Shook,  Jno. 
A.  Colvin.  M.  Kaster,  F.  A.  Rees,  E.  G.  Kim- 

The  Loyal  Coal  Company,  Shawnee  ^  ball,  E.  J.  Schultz. 
$11,000.    Wm.  Schuster,  C.  E.  Schus-      The  Investment    Land    Co.,  Cleve- 
ter,  Philip  R.  Gibbon,  Gomer  Echuster,  land;  $10,000.    J.  E.  Morley,  William 
Wayne  Stroup.  B.  Cockley,  Harold  G.  Mozier,  B.  A. 

The     George     Coal     Co.,     Dover;  KitUnger.  W.  T.  Kinder. 
$25,000.      Ben    George,    H.    C.    Lee,  Increases 

Wayne    Stilwell,    H.     H.    Hostetler,      The  Kent-Owens  Machine  Company, 
Richard  Clemens.  Toledo;  $500,000  to  $1,000,000. 

The  Ashtabula  Tile  and  Gravel  Co.,      The    Lloyd.    Company,    MasslUon; 
Cleveland;  $400,000.     Guy  M.  Lee,  K    $10,000  to  $100,000. 
M.  Frantz,  Wm.  Martin,  Wilfred  Sin-      The    Standard    Tent    and    Awning 
gleton,  David  Mclntyre.  Company,  Toledo;  $20,000  to  $50,000. 

The  Youngstown  Wage  Table  Co.,      The  Lewis     Furniture  Co.,     Ports- 
Youngstown;  $10,000.  Harry  W.  Kerr,   mouth,  $10,000  to  $50,000. 
Wm.   H.   Barnes,   Isaac   R.   Bauman,      The  Jennings-Lawrence  Co.,  Colum- 
Herbert  A.  Watwood,  Harry  H.  Viall.  bus;  $1,000  to  $10,000. 

The  Jambar  Baking   Co.,   Youngs-      The  Buchan  Auto  Supply  Co.,  Mans- 
town;    $10,000.    L.    Lundgren,   H.   B.  field;  $10,000  to  $25,000. 
Brocious,  Elsie  Brocious,  Hilda  Lund-      The  Van  Wert  Foundry   Co.,  Van 
gren,  Olga  Lundgren.  Wert;  $16,000  to  $50,000. 

The   Home   Supply  and  Hardware      The  Eclipse  Cap    Co.,    Cincinnati; 
Co.,  Lorain;  $10,000.    George  Tomka,  $50,000  to  $60,000. 
Alex  Aranyos,  Julius  J.  Yelley,  Geza      Ilie  Hippodrome  Arcade  Co.,  Akron; 
Faaekas,  Steve  Kovacs.  $10000  to  $700,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1187^John  Ingham  and  Peter  Ingham,  Complainants,  vs.  The 
Morgan  Run  Railway  Company,  Defendants. 


(Dated  November  16,  1917.) 

Opinion 

The  complainants  are  operating  a  coal  mine  in  Coshocton 
County,  Ohio,  near  which  are  located  tracks  over  which  it  is  al- 
leged The  Morgan  Run  Railway  Company  is  operating  as  a  com- 
mon carrier,  and  the  Commission  is  asked  to  order  the  defendant 
railway  company  to  render  service  to  the  complainants  in  accord- 
ance with  the  duties  imposed  by  law  upon  a  common  carrier. 

The  defendant  company  was  incorporated  under  the  laws  of 
Ohio  Sept.  21, 1899,  for  the  purpose  of  constructing  and  operating 
a  steam  railroad  from  Coshocton  to  Guernsey,  Ohio.  Some  three 
or  four  miles  of  road  are  now  in  operation,  extending  from  the 
junction  with  the  Wheeling  &  Lake  Erie  Railroad  at  a  point  about 
four  miles  from  Coshocton,  known  as  Morgan  Run,  up  the  Morgan 
Run  valley  to  the  mines  of  the  Morgan  Run  Coal  &  Mining  Com- 
pany.    No  other  portion  of  said  line  has  ever  been  constructed. 

It  is  alleged  by  the  defendant  that  the  railroad  tracks  from 
the  junction  with  the  Wheeling  &  Lake  Erie  to  the  township  line 
between  Lafayette  and  Tuscarawas  townships,  Coshocton  County, 
are  the  property  of  The  Morgan  Run  Railway  Company,  and  that 
the  tracks  extending  beyond  that  line  are  the  property  of  The 
Morgan  Run  Coal  &  Mining  Company ;  that  the  ownership  of  these 
tracks  is  in  the  Mining  Company  and  that  that  part  of  the  line  is 
a  "private  raibroad"  built  and  operated  under  the  authority  of  the 
Mining  Company's  charter;  and,  as  such,  is  not  subject  to  the 
jurisdiction  of  the  Commission  under  Section  503  of  the  General 
Code.  It  is  admitted  that  there  is  no  physical  line  of  demarcation 
between  the  two  properties,  but  the  line  of  rail  is  continuous,  and 
whatever  operation  of  the  road  there  is  is  over  the  entire  line,  ir- 
respective of  the  question  of  ownership. 

The  complainants  have  called  attention  to  Section  523  of  the 
General  Code  which  gives  the  Commission  control  over  private 
tracks  so  far  as  such  tracks  are  used  by  common  carriers  in  con- 
nection with  a  railroad  for  the  transportation  of  freight,  and  by 
way  of  reply  to  this,  the  defendants  allege  that  the  operation  over 
the  mining  company's  portion  of  the  tracks  is  virtually  conducted 
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by  the  mining  company,  since  that  company  has  for  some  time 
contributed  to  the  maintenance  of  the  railway  company  and,  pe- 
riodically, takes  care  of  the  railway  company's  deficits. 

If  the  railway  company  has  actually  conducted  the  operations 
over  the  entire  line,  it  is  subject  to  all  the  responsibilities  of  a 
common  carrier,  regardless  of  the  question  of  ownership  of  tracks. 

With  the  consent  of  both  parties,  an  investigator  on  the  staff 
of  the  Commission  made  an  inspection  of  the  books  of  the  railway 
company  and  his  report  shows  that  while  the  mining  company 
has,  for  some  time  past,  turned  over  funds  to  the  railway  company 
to  meet  deficits  when  such  action  was  necessary,  nevertheless  the 
books  show  that  the  actual  operating  expenses  for  the  entire  line 
are  being  paid  by  the  railway  company,  and  no  proportion  of  the 
operating  expenses  is  charged  to  the  mining  company.  As  above 
stated,  the  mining  company,  at  frequent  intervals,  pays  over  to 
the  railway  company  sufficient  sums  to  meet  its  deficit,  but  these 
amounts  were  not  shown  on  the  books  as  the  portion  of  the  oper- 
ating expenses  properly  due  from  the  mining  company,  but  are 
merely  advances  made  by  the  mining  company,  and  a  large  credit 
balance  in  favor  of  the  mining  company  is  shown  on  the  books  of 
the  railway  company  to  cover  these  items,  showing  conclusively 
that  these  amounts  are  not  treated  as  the  mining  company's  por- 
tion of  the  operating  expenses,  but  merely  as  loans.  Furthermore, 
the  railway  company  has  had  on  file  with  the  Commission,  since 
1910,  a  tariff  covering  rates  from  points  on  what  are  alleged  to  be 
the  mining  company's  tracks,  and  also  has  filed  a  code  of  demur- 
rage rules,  in  which  the  station  "Morgan  Run  Mine,  Ohio,"  is 
shown,  this  point  being  beyond  the  township  line.  We  are,  there- 
fore, of  the  opinion  that  unquestionably  the  operation  of  this  en- 
tire line  of  railroad  is  conducted  by  The  Morgan  Run  Railway 
Company. 

The  testimony  shows  that,  prior  to  the  filing  of  this  com-  ^ 
plaint,  a  loading  platform  was  maintained  near  the  land  of  com- 
plainants for  convenience  of  shippers.  The  testimony  also  shows 
that  the  main  tracks  near  this  point  were  located  on  a  strip  of  land 
33  feet  in  width,  which  was  deeded  to  the  railway  company  in  1906 
by  the  heirs  of  Washington  Burt,  the  covenants  in  the  deed  stipu- 
lating that  the  railway  company  should  render  service  as  a  com- 
mon carrier.  Shortly  after  July  1,  1917,  the  railway  company, 
with  the  evident  intention  of  escaping  the  conditions  of  this  deed, 
and  with  the  admitted  purpose  of  avoiding  the  jurisdiction  of  the 
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Commission  over  this  part  of  the  line,  changed  the  route  of  the 
main  line  from  this  33-foot  strip  of  land  owned  in  fee  by  the  min- 
ing company,  but  left  tracks  upon  the  33-foot  strip,  which  are  not 
connected  at  either  end  with  the  main  line.  The  loading  platform, 
above  mentioned,  was  also  abandoned  at  the  same  time. 

This  change  of  route  and  abandonment  of  tracks  was  mani- 
festly in  contravention  of  107  Ohio  Laws,  525,  effective  July  1, 
1917,  which  provides  that  no  railroad  shall  abandon  any  main 
track,  or  any  portion  thereof,  except  permission  be  first  secured 
from  this  Commission. 

It  should  be  borne  in  mind  by  those  in  charge  of  the  operation 
of  a  raihroad,  however  small,  that  the  law  imposes  serious  re- 
sponsibilities and  obligations  toward  the  public,  which  it  is  the 
function  of  this  Commission  to  enforce,  and  it  is  not  within  the 
power  of  any  railroad,  incorporated  and  operating  as  a  common 
carrier,  to  arbitrarily  stipulate  wh(5m  it  will  serve. 

The  Commission  is  of  the  opinion  that  The  Morgan  Run  Rail-t 
way  Company  is  operating  as  a  common  carrier  over  this  entire 
line  of  raihroad,  and  it  matters  not  whether  it  is  owned  by  The 
Morgan  Run  Railway  Company  or  The  Morgan  Run  Coal  &  Mining 
Company,  or  both,  and  that,  as  a  common  carrier,  it  should  furnish 
service  to  this  complainant  without  discrimination.  An  order  will 
be  entered  in  accordance  with  this  opinion. 


Entry 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  said  The  Morgan  Run  Rail- 
way Company  is  operating  as  a  common  carrier  the  entire  line  of 
raihroad  owned  by  said  company  and  The  Morgan  Run  Coal  & 
Mining  Company,  or  either  or  both,  extending  from  the  point  of 
connection  with  the  tracks  of  The  Wheeling  &  Lake  Erie  Railway 
Company  at  a  point  east  of  Coshocton,  Ohio,  known  as  Morgan 
Run,  Ohio,  some  three  miles  to  the  mines  of  The  Morgan  Run 
Coal  &  Mining  Company.    It  is,  therefore. 

Ordered,  That  said  The  Morgan  Run  Railway  Company 
be,  and  it  hereby  is  notified,  directed  and  required  to  furnish 
service,  as  a  common  carrier  and  without  discrimination,  to  the 
complainants.    It  is  further 

Ordered,  That  said  defendant  be,  and  it  hereby  is  notified^ 
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directed  and  required,  on  such  terms  as  are  just  and  reasonable, 
to  connect  to  and  operate  with  the  tracks  now  maintained  and 
operated  by  it,  that  track  abandoned  without  the  consent  of  this 
Commission,  or  provide  at  a  point  adjacent  to  its  main  track  near 
the  point  in  Tuscarawas  township  where  the  tracks  cross  the  pub- 
lic highway  at  common  grade,  a  suitable  and  adequate  loading 
platform  in  lieu  of  suclf  facility  heretofore  maintained  adjacent 
to  such  abandoned  track,  or  provide  some  other  suitable  means 
and  facilities  for  the  loading  of  complainants'  coal,  and  that  it 
move  such  cars  as,  from  time  to  time,  are  furnished  the  complain- 
ants by  The  Wheeling  &  Lake  Erie  Railway  Company,  from  the 
junction  of  the  two  lines  to  the  point  of  loading  and,  when  loaded, 
transport  the  same  to  said  junction  with  said  The  Wheeling  & 
Lake  Erie  Railway  Company. 

D 

No.  571— District  No.  6,  (Ohio)  The  United  Mine  Workers  of 
America,  Complainant,  vs.  The  Akron,  Canton  &  Youngstown 
Railway  Company,  et  al..  Defendants. 


(Dated  November  16,  1917.) 

Finding 

On  Application  of  The  Hocking  Valley  Railway  Company  and  The 

Toledo  &  Ohio  Central  Railway  Company  to  Vacate 

and  Rescind  Order  of  June  23rd,  1916. 

The  Toledo  &  Ohio  Central  Railway  Company  and  The  Hock- 
ing Valley  Railway  Company  filed  separate  applications  asking  for 
an  order  of  this  Commission  vacating  and  rescinding  an  order 
made  in  the  above  entitled  case  June  23rd,  1916,  fixing  intrastate 
rates  for  transporting  coal  over  said  lines,  from  Ohio  mines  to 
various  points  in  Ohio. 

Said  motions  are  based  upon  the  findings  and  order  of  The 
Interstate  Commerce  Commission  in  a  proceeding  entitled  "In- 
vestigation and  Suspension  Docket  No.  774,  Bituminous  Coal  to 
Central  Freight  Association  Territory,"  a  copy  of  which  findings 
and  order  is  filed  with  the  applications. 

In  substance,  the  motions  allege  that  said  proceeding  was 
pending  before  the  Interstate  Commerce  Commission  at  the  time 
the  order  of  this  Commission  was  made ;  that  on  July  13,  1917,  the 
Interstate  Commerce  Commission  handed  down  its  decision  and 
that  the  order  of  this  Commission,  made  June  23,  1916,  is  incon- 
sistent with  the  findings  and  order  of  the  Interstate  Commerce 
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Commission,  thereafter  made,  that  the  order  of  this  Commission 
is  nullified  by  said  findings  and  order  of  the  Interstate  Commerce 
Commission ;  that  the  rate  to  Toledo  fixed  by  this  Commission  "is 
and  always  was  illegal,"  because  it  would  operate  an  undue  dis- 
crimination in  favor  of  Toledo  and  against  Michigan. 

In  support  of  these  applications,  the  finding  and  order  of  the 
Interstate  Commerce  Commission  in  said  Case  No.  774,  are  of- 
fered, and  testimony  supporting  an  exhibit  showing  the  rates  in 
effect  in  the  year  1911,  before  the  investigation  made  by  this  Com- 
mission in  The  New  York  Coal  Company  case,  the  rates  in  effect 
in  the  year  1915,  after  said  investigation,  and  the  rates  in  effect 
at  the  present  time. 

This  is  all  the  testimony  which  was  offered  in  support  of 
the  applications. 

Those  who  oppose  the  applications,  deny  that  this  Commis- 
sion has  any  power  or  authority  to  rescind  or  vacate  its  former 
order,  as  of  the  date  of  its  entry,  and  deny  that  there  is  any  show- 
ing sufficient  to  warrant  such  action,  if  the  Commission  has  such 
authority. 

If  the  Commission  has  the  power  to  grant  the  relief  prayed 
for,  it  can  be  exercised  only  upon  one  of  two  grounds ;  either  that 
the  finding  was  not  supported  by  the  evidence,  or  that  it  was  con- 
trary to  law.  Suffice  it  to  say  that  the  findings  and  order  were 
made  upon  the  evidence  in  the  record  and  an  application  for  a  re- 
hearing was  heard  and  denied,  and  the  case  is  now  pending  in  the 
Supreme  Court  of  Ohio  on  review,  and  it  would  be  impertinence 
on  the  part  of  this  Commission  to  attempt  to  retry  the  case,  if  it 
had  the  authority  so  to  do,  while  it  is  pending  in  that  court. 

The  Commission  rendered  such  decision  on  the  record  as  it 
then  thought,  and  still  thinks,  was  supported  by  the  testimony, 
and  no  showing  has  since  been  made  which  would  warrant  the 
Commission  in  rescinding  or  vacating  such  order  of  that  date. 

It  is  said,  however,  that  the  Interstate  Commerce  Commis- 
sion, more  than  a  year  later,  fixed  the  differential  as  between  Ohio 
and  the  Inner  Crescent  at  40c  per  ton  and  as  between  Toledo,  Ohio, 
and  Michigan  points  at  25c  per  ton,  and  granted  such  advanced 
interstate  rates  to  the  carriers  as  would,  after  deducting  25c  from 
the  rate  from  Ohio  to  Michigan  points,  and  deducting  40c  from  the 
interstate  rate  from  the  Inner  Crescent  and  Ohio  points,  leave  a 
much  greater  rate  than  that  fixed  by  this  Commission  from  Nel- 
sonville  to  Toledo,  Ohio,  and  intermediate  points ;  and  for  that  rea- 
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son  it  is  claimed  this  Commission  should  now  make  the  effect  of 
the  Interstate  Commerce  Commission  retroactive — ^in  short  should 
assume  that  the  intrastate  rate  between  Ohio  points  should  al- 
ways have  been  40c  lower  than  the  rate  from  the  Inner  Crescent 
to  said  points — and  that  this  Commission  should  now  rescind  its 
order,  thereby  putting  the  40c  differential  into  effect  from  the 
date  of  the  original  order  by  this  Commission. 

For  a  period  of  more  than  twenty  years  prior  to  June,  1916, 
The  Hocking  Valley  Railway  Company  and  The  Toledo  &  Ohio 
Central  Company  had  been  charging  the  Ohio  operators  15c  per 
ton  more  than  they  would  be  entitled  to  under  a  40c  differential, 
and  this  they  did  under  voluntary  rates,  both  intrastate  and  inter- 
state, fixed  by  themselves.  If  the  effect  of  the  Interstate  Com- 
merce Commission  decision  is  to  be  made  retroactive,  it  would 
seem  that  it  ought  to  retroact  to  the  beginning  of  the  evil. 

Manifestly,  the  Interstate  Commerce  Commission  decision 
could  take  effect  only  from  the  date  of  its  rendition ;  and  the  Inter- 
state Commerce  Decision  expressly  found : 

Syl.  1.  'That  the  rates  under  attack  from  the  Ohio  Dis- 
trict to  affected  territory  are  not  unreasonable,  unduly  prefer- 
ential, or  prejudicial.'* 

Neither  did  that  Commission  find  the  Ohio  rates  preferential, 

but  only  that  the  interstate  rates  to  Ohio  and  Michigan  operated 

to  the  advantage  of  Ohio. 

Syl.  2.  ''That  the  rates  under  attack  from  the  Ohio  and 
Crescent  districts  to  the  interior  cities  in  Michigan  are  net  un- 
reasonable, but  that  they  are  unduly  prejudicial  against  the 
interior  Michigan  cities  and  unduly  preferential  of  Toledo, 
Ohio.'' 

And  all  of  these  rates,  except  that  from  Nelsonville  to  Toledo 
and  intermediate  points  were  the  voluntary  rates  established  by 
the  carriers  themselves. 

In  fixing  the  differentials,  the  Interstate  Commerce  Com- 
mission did  not  attempt  to  make  its  decision  retroactive.  It 
merely  said  (Syl.  4)  that  the  old  differentials  of  25c  between  Ohio 
and  the  Inner  Crescent  districts  to  affected  territory  "is  and  for 
the  future  will  be  unduly  prejudicial,"  and  it  expressly  refused  to 
grant  reparation  (Syl.  11),  thereby  saying  that  the  past  should 
be  a  closed  book  and  that  from  that  time  forward  these  differen- 
tials should  be  maintained. 

Since  June,  1916,  a  sudden  and  unprecedented  change  in 
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transportation  conditions  has  come  about.  No  one  who  is  at  all 
familiar  with  the  situation  believes  that  if  the  Interstate  Com- 
merce Commission  had  handed  down  its  decision  in  Case  No.  774 
in  July  of  1916,  instead  of  July,  1917,  any  such  advances  in  inter- 
state rates  would  have  been  granted.  The  whole  field  of  oper- 
ation in  the  coal  industry  had  been  before  the  Interstate  Com- 
merce Commission  and  under  investigation  by  it  for  a  long  time. 
It  was  fortunate  for  the  carriers  that  it  did  not  reach  its  conclu- 
sion in  the  year  1916,  instead  of  1917.  On  page  109  of  its  decision 
it  says : 

''When  the  proposed  rates  from  the  Crescent  to  affected 
territory  were  published  to  become  effective  in  January,  1916, 
and  when  the  hearings  were  first  begun,  the  carriers'  principal 
reasons  advanced  in  support  of  their  action  were  (1)  the  gen- 
eral low  level  of  the  Crescent  rates,  which,  however,  were  not 
at  that  time  claimed  to  be  unremunerative ;  (2)  the  propriety 
of  increasing  the  Crescent  rates  to  cure  or  remedy  an  admit- 
ted discrimination  against  the  Ohio  districts  in  line  with  the 
situation  that  had  theretofore  been  presented  to  the  Commis- 
sion at  the  informal  conference  and  in  the  prepared  statement 
reproduced  in  Appendix  A.  The  first  of  these  reasons  has 
been  discussed  at  some  length,  the  second  will  be  considered 
presently  in  connection  with  the  question  of  the  differential. 
During  the  pendency  of  this  proceeding,  the  hearings  in  which 
have  continued  over  a  period  of  more  than  a  year,  very  great 
changes  in  operating  and  traffic  conditions  have  occurred, 
which  have  affected  the  carriers'  net  revenues  adversdy  and 
have  made  the  matter  of  increased  revenue  a  very  serious  one 
with  most  of  the  respondents,  many  of  which  derive  the  major 
portion  of  their  earnings  from  the  transportation  of  coal. 
They  accordingly  undertook  to  lay  before  the  Commission  the 
fundamental  facts  in  respect  of  the  actual  effects  of  these 
conditions  so  far  as  they  had  become  apparent,  or  could  be 
anticipated,  in  the  later  sessions  of  the  hearing." 

Again,  on  Page  111,  it  says: 

"Evidence  was  introduced  to  show  that  there  has  been  a 
marked  increase  in  the  prices  carriers  must  pay  for  new  equip- 
ment, fuel  coal,  and  materials  and  supplies  generally.  The 
evidence  indicates  a  steadily  rising  level  of  cost  of  such  ma- 
terials and  supplies.' 


w 


Again,  on  Page  112 : 

"The  testimony  is  that  the  cost  of  the  articles  for  which 
the  above  estimates  were  made  approximated  60  to  70  per 
cent,  of  the  total  cost  of  materials  and  supplies  purchased  by 
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the  carriers  furnishing  the  data.  The  witnesses  assert  that 
the  year  ended  June  30,  1916,  was  an  abnormal  one  and  the 
most  prosperous  in  the  history  of  respondents,  both  as  to 
gross  and  net  revenues,  and  that  the  effect  of  the  rising  costs 
had  not  begun  to  be  felt  until  late  in  the  calendar  year  of 
1916." 

The  Interstate  Commerce  Commission  took  into  consideration 
the  changed  conditions  since  June,  1916,  and  not  only  fixed  the 
differentials,  but  granted  large  increases  in  interstate  rates,  based 
upon  the  conditions  as  of  July,  1917. 

This  Commission  also  recognized  these  changed  conditions, 
and  when  the  necessity  arose  it  just  as  readily  came  to  the  relief 
of  the  carriers  and  granted  increases,  as  it  had  before  lowered  the 
rate  to  meet  the  situation  as  it  then  existed.  It  went  much 
further  in  granting  relief  to  the  two  carriers  which  are  here  seek- 
ing this  recision  of  its  former  order,  than  it  believed  was  neces- 
sary to  give  them  an  adequate  return,  but  did  so  for  the  following 
reasons : 

The  contention  as  to  the  proper  differential  between  rates  from 
Ohio  and  those  from  the  Crescent  had  been  long  and  bitter,  it  had 
given  rise  to  litigation  causing  expenditures  of  tens  of  thousands 
of  dollars  to  shippers  and  carriers.  On  Page  73  of  its  decision,  the 
Interstate  Commerce  Commission  says : 

''The  measure  of  the  differential  between  the  rates  from 
Ohio  and  the  Crescent  districts,  particularly  as  between  Ohio 
and  certain  districts  in  West  Virginia,  has  been  the  subject  of 
controversy  between  the  shippers  from  these  competing  dis- 
tricts for  a  number  of  years.  The  carriers  serving  the  Ohio 
districts  were  besought  by  their  operators  to  increase  the  dif- 
ferentials. This  could  be  done  only  by  reducing  the  rates 
from  Ohio,  which  the  Ohio  carriers  insisted  were  already 
reasonably  low,  or  by  increasing  rates  from  West  Virginia, 
which  the  West  Virginia  lines  were  reluctant  to  do  because  of 
opposition  from  their  shippers,  or  by  a  compromise  mecisiure 
involving  both  reductions  and  increases.'' 

In  its  decision  in  Case  No,  774,  the  Interstate  Commerce  Com- 
mission, for  the  first  time,  undertook  to  fix  the  differentials ;  and 
when  it  fixed  the  differentials  as  between  Ohio  and  the  Inner  Cres- 
cent it  fixed  it  at  the  figure  for  which  Ohio  shippers  long  had  been 
contending.  It  seemed  desirable  to  this  Commission  that  the  bit- 
ter controversy  and  expensive  litigation  should  come  to  an  end; 
and  that  there  should  be,  in  so  far  as  possible,  uniformity  of  rates, 
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state  and  interstate,  from  these  great  coal  producing  sections  to 
the  points  of  consumption ;  so  that,  without  questioning  whether 
or  not  the  Interstate  Commerce  Commission's  decision  had  cre- 
ated such  a  condition  as  gave  rise  to  the  Schreeveport  decision,  or 
whether  or  not,  if  it  had,  that  Commission  had  exceeded  its  au- 
thority, this  Commission,  in  the  interests  of  uniformity  and  to 
prevent  further  litigation,  and  to  preserve  the  differential  for 
which  the  Ohio  operators  had  so  long  contended,  permitted  the 
carriers  to  file  a  schedule  which  would  fit  into  the  fabric  outlined 
by  the  Interstate  Commerce  Commission  and  accomplish  this  pur- 
pose. In  doing  this,  it  granted  to  the  Toledo  &  Ohio  Central  and 
to  the  Hocking  Valley  Railways  greater  rates  than  it  believed 
would  be  justified  if  these  carriers  alone  were  to  be  considered, 
but  as  said  by  the  Interstate  Commerce  Commission : 

Syl.  7.  "That  in  determining  the  reasonableness  of  in- 
increased  rates  under  a  general  group  adjustment,  in  which  a 
number  of  carriers  participate,  consideration  should  be  given 
to  the  several  lines  serving  the  group,  not  alone  to  the  line 
having  the  most  favorable  financial  condition  or  which  can 
handle  the  traffic  at  the  lowest  expense." 

In  fixing  rates  from  group  to  group,  if  a  rate  is  given  which 
will  be  fair  to  the  least  favored  road,  it  must  be  more  than  fair  to 
the  most  favored  road.  In  the  New  York  Coal  Company  case,  and 
in  the  United  Mine  Workers  case,  this  Commission,  while  recog- 
nizing the  group  principle,  in  the  main,  as  being  fair,  broke  away 
from  it  to  the  extent  that  it  fixed  the  rates  for  these  two  carriers 
upon  an  independent  basis,  inasmuch  as  they  served  only  the 
Hocking  district,  which  district  was  not  served  by  the  carriers 
serving  other  Ohio  groups,  and  the  cost  figured  warranted  a  lower 
rate;  and  up  to  this  time  the  Interstate  Commerce  Commission 
had  not  attempted  to  establish  group  relations  covering  the  en- 
tire field. 

The  Toledo  &  Ohio  Central  and  Hocking  Valley  Companies 
are  now  reaping  the  benefits  of  the  group  rates,  perhaps  to  a 
greater  extent  than  any  other  of  the  carriers.  As  between  them- 
selves, it  was  plainly  shown  by  the  testimony  in  the  United  Mine 
Workers'  case  that  it  cost  the  Toledo  &  Ohio  Central  approxi- 
mately 10c  per  ton  more  to  transport  coal  from  Coming  to  To- 
ledo than  it  cost  the  Hocking  VaUey  to  transport  coal  from  Nelson- 
ville  to  Toledo,  but  in  acknowledgment  of  the  group  system  as 
adopted  by  the  Interstate  Commerce  Commission,  a  uniform  rate 
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is  made  to  all  carriers  from  all  groups  in  Ohio  to  the  same  desti- 
nation. But  these  greatly  enhanced  rates,  given  to  these  two 
carriers  because  of  this  combination  of  circumstances,  affords  no 
basis  on  which  to  find  that  the  lower  rate  fixed  in  June,  1916, 
based  upon  exhaustive  cost  figures  and  voluminous  testimony 
taken  during  an  investigation  of  more  than  a  year,  should  now  be 
set  aside,  assuming  that  the  Commission  had  the  power  so  to  do. 

We  call  attention,  incidently,  to  the  fact  that  since  the  in- 
creases were  granted,  to  become  effective  in  Ohio  August  30, 1917, 
the  monthly  report  of  the  steam  railways  to  the  Interstate  Com- 
merce Commission  has  been  filed  showing  that  under  the  old  rates 
the  rate  of  "return  on  investment"  of  the  Hocking  Valley  for  the 
month  of  August,  1917 — ^the  last  month  before  the  new  rates  be- 
came effective — was  9.14  percent  as  against  8.34  percent  for  Aug- 
ust, 1916,  and  that  the  rate  of  return  of  the  Toledo  &  Ohio  Central 
for  the  same  month  was  10.46  percent  in  1917,  as  against  8.16  per- 
cent for  1916 ;  while  the  average  rate  of  all  steam  roads  declined 
from  8.56  percent  in  August,  1916,  to  7.52  percent  in  August,  1917, 
A  comparison  of  the  first  eight  months  of  1917,  as  shown  by  the 
reports  to  the  Interstate  Commerce  Commission,  with  eight 
months  of  1916,  under  the  old  rates,  shows  that  the  Hocking  Val- 
ley advanced  from  6.85  percent  in  1916,  to  7.94  percent  in  1917, 
and  the  Toledo  &  Ohio  Central  from  5.10  percent  to  5.19  percent, 
while  in  the  same  period  the  steam  roads  as  a  whole  declined  from 
6.91  per  cent  in  1916,  to  5.76  percent  in  1917. 

It  is  further  contended  that  if  the  Commission  does  not  va- 
cate the  order  as  of  the  original  date,  it  should,  at  least,  do  so  as 
of  the  date,  Aug.  30,  1917,  when  the  new  rate  went  into  effect. 

This  contention  is  somewhat  at  variance  with  the  other  con- 
tention of  the  applicants,  that  the  Interstate  Commerce  Commis- 
sion's decision  creates  a  Schreeveport  situation,  and  that  its  or- 
ders are  superior  to  the  orders  of  State  Commissions,  decisions  of 
State  Courts,  and  necessarily,  then,  even  to  Acts  of  the  State  legis- 
lature. If  the  Interstate  Commerce  Commission  has  this  supreme 
power,  then  there  is  no  necessity  for  any  action  on  the  part  of 
this  Commission,  as  its  order  would  be  suspended  and  nullified  as 
of  the  date  of  the  finding  of  the  Interstate  Commerce  Commis- 
sion in  Case  774. 

But,  aside  from  this;  there  was  no  such  alternative  relief 
asked  for  in  the  motion;  but  it  was  suggested  during  the  argu- 
ment, and  the  Commission  was  inclined  to  think,  at  that  time,  that 
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such  action  might  be  necessary,  or  at  least  advisable,  to  the  end 
that  there  might  be  no  uncertainty  as  to  the  effect  of  permitting 
the  new  rate  to  become  effective  as  of  August  30,  1917.  Since 
the  hearing,  this  Commission  has  more  carefully  examined  Sec- 
tion 528,  G.  C,  last  sentence,  and  finds  that  a  hearing  upon  a  sus- 
pended rate  is  a  hearing  upon  the  question  as  to  whether  or  not 
"the  proposed  increased  rate  is  just  and  reasonable."  Upon  such 
hearing,  the  Commission  permitted  the  increased  rates  to  become 
effective,  which  was  tantamount  to  a  finding  that  the  proposed 
rates  were  just  and  reasonable,  as  of  that  date,  and  as  this  latter 
action  would  supersede  the  former  order,  as  of  that  date,  no 
further  action  by  the  Commission  is  necessary. 
The  motions  will  be  denied. 


Entry  Denying  Application  of  the  Hocking  Valley  Railroad 
Company  and  the  Toledo  &  Ohio  Central  Railway  Com- 
pany for  a  Vacation  and  Rescision  of  the  Order 
Made  and  Entered  June  23,   1916. 

This  matter  came  on  to  be  heard  upon  the  separate  applica- 
tion of  The  Hocking  Valley  Railway  Company  and  of  The  Toledo 
&  Ohio  Central  Railway  Company  for  a  vacation  and  rescision  of 
the  order  made  and  entered  herein  on  the  twenty-third  day  of 
June,  1916,  and  the  evidence,  and  was  argued  by  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  said  applications  should  not 
be  granted.     It  is  therefore. 

Ordered,  That  the  separate  applications  of  The  Hocking 
Valley  Railway  Company  and  of  The  Toledo  &  Ohio  Central  Rail- 
way Company  for  a  vacation  and  rescision  of  the  order  made  and 
entered  herein  on  June  twenty-third,  1916,  be,  and  they  hereby 

are  denied. 

a 

No.  1316— In  the  Matter  of  the  Application  of  Mahoning  and  She- 

nango  Railway  &  Light  Company  for  Authority  to  Issue  and 

Sell  Five  Hundred  Thousand  Dollars  ($500,000.00)  of  Its  First 

and  Consolidated  Mortgage  Gold  Bonds.    Prayer  Granted. 


(Dated  November  15,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  the  Mahoning  and 
Shenango  Railway  &  Light  Company,  a  consolidated  corporation 
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of  the  State  of  Ohio  and  Pennsylvania,  asking  consent  and  author- 
ity to  issue  five  hundred  thousand  dollars,  principal  sum,  of  its 
first  and  consolidated  mortgage  gold  bonds,  the  proceeds  to  be 
used  to  reimburse  applicant's  treasury  for  moneys,  not  secured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebt- 
edness, expended  therefrom  for  the  construction  of  additions  and 
extensions  to  the  facilities  of  The  Youngstown  &  Niles  Railway 
Company,  a  subsidiary  of  the  applicant,  and  for  which  the  appli- 
cant has  received  and  now  holds  the  bonds  of  said  subsidiary,  and, 
further,  to  be  applied  toward  the  payment  for  additions  and  im- 
provements to  applicant's  facilities  now  in  course  of  construction 
or  under  contemplation,  the  total  estimated  cost  of  which  is  the 
sum  of  $3,315,762.08 ;  and  it  appearing  that  said  last  named  addi- 
tions, extension  and  improvements  are  those  sought  to  be  capital- 
ized by  the  applicant's  petition  No.  1306,  now  pending  before  this 
Commission,  to  issue  some  $3,700,000.00,  par  value,  of  preferred 
capital  stock  and  that  the  applicant  will  amend  its  said  petition 
by  reducing  the  par  value  of  said  capital  stock,  authority  to  issue 
which  is  therein  asked,  the  amount  of  the  bonds  herein  author- 
ized, and  also  that  said  program  of  improvements  is  sufficiently 
extensive  to  absorb  the  whole  of  the  proceeds  arising  from  the 
sale  of  such  bonds  without  taking  into  consideration,  at  this  time, 
the  reimbursement  of  applicant's  treasury  for  said  expenditures 
upon  the  line  of  its  said  subsidiary ;  and  it  appearing  further  that 
the  issue  of  said  bonds  is  reasonably  required  and  the  money  to 
be  procured  thereby  necessary  for  the  construction,  completion, 
extension  and  improvement  of  applicant's  facilities,  the  Commis- 
sion is  satisfied  that  its  consent  and  authority  therefor  should  be 
granted.    It  is  therefore 

Ordered,  That  the  said  Mahoning  and  Shenango  Railway  and 
Light  Company  be,  and  it  hereby  is  authorized  to  issue  its  first 
and  consolidated  mortgage  gold  bonds  of  the  principal  sum  of  five 
hundred  thousand  dollars  ($500,000.00),  and  that  said  bonds  be 
sold  for  the  highest  price  obtainable,  but  for  not  less  than  ninety 
(90)  percentum  of  the  par  value  thereof.     It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.     It  is  further 

Ordered,  That  the  issue  of  the  excess  of  applicant's  bonds 
above  its  total  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  the  sale  of  such  excess  pursuant  to  the  provisions 
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of  this  order  be,  and  they  hereby  are  specifically  consented  to, 
authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to  wit:  Applied  toward  the  payment  for  the  additions, 
extensions  and  improvements  (of  the  total  estimated  cost  of 
$8,815,762.03)  to  applicant's  facilities,  now  in  course  of  construc- 
tion or  under  contemplation,  set  forth  in  the  detailed  statement 
appended  to  the  application  herein,  which  hereby  is  made  a  part 
of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period  of  the  issue  and  disposition  of  said 
bonds,  the  amount  derived  from  the  sale  thereof  and,  in  reasonable 
detail,  the  purposes  for  which  such  proceeds  have  been  expended. 

And,  it  appearing  from  representations  by  counsel  for  the 
applicant,  that  it  contemplates  an  acquisition  of  the  property  of 
said  The  Youngstown  and  Niles  Railway  Company,  the  considera- 
tion of  the  capitalization  of  the  additions,  extensions  and  improve- 
ments to  its  facilities  hereinbefore  mentioned  is  deferred  until 
the  subject  of  the  capitalization  of  such  property  by  the  applicant 
is  presented  to  this  Commission. 

D 

INVESTIGATION  AND  SUSPENSION  DOCKET  No.  28 


Local  Passenger  Fares 


(Dated  November  12,  1917.) 

It  appearing  that  by  an  order  dated  October  11,  1917,  the  Com- 
mission entered  upon  an  investigation  concerning  the  propriety 
of  the  increases  and  the  lawfulness  of  the  regulations  and  prac- 
tices stated  in  the  schedules  enumerated  and  described  in  said 
order,  and  subsequently  ordered  that  the  operation  of  said  sched- 
ules be  suspended  until  November  14,  1917. 

It  further  appearing  that  a  full  investigation  of  the  matters  and 
things  complained  of  has  been  had ;  and  that  the  respondent  herein 
having  on  the  thirty-first  day  of  October,  1917,  filed  its  schedule 
designated  as  Ohio  No.  17,  to  become  effective  on  the  first  day  of 
November,  1917,  which  said  schedule  contains  other  and  different 
rates  and  charges  from  those  carried  in  its  schedule  Ohio  16, 
herein  suspended ;  it  is 
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Ordered,  That  this  proceeding  be,  and  it  hereby  is 

It  is  further  ordered,  That  a  copy  hereof  be  served  forthwith 

upon  the  carriers  respondent  herein,  parties  to  said  schedule,  and 

that  a  copy  hereof  be  filed  with  said  schedule  in  the  office  of  the 

Commission. 

a 

INVESTIGATION  AND  SUSPENSION  DOCKET  No.  27 


Local  Passenger  Fares 


(Dated  November  12,  1917.) 

It  appearing,  That  by  an  order  dated  October  11,  1917,  the 
Commission  entered  upon  an  investigation  concerning  the  pro- 
priety of  the  increases  and  the  lawfulness  of  the  regulations  and 
practices  stated  in  the  schedule  enumerated  and  described  in  said 
order,  and  subsequently  ordered  that  the  operation  of  said  sched- 
ule be  suspended  until  November  14,  1917. 

It  further  appearing.  That  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had,  and  that  the  respondent 
herein  having  on  the  twelfth  day  of  November,  1917,  filed  its 
schedule  designated  as  Ohio  No.  228,  to  become  effective  on  the 
fourteenth  day  of  November,  1917,  which  said  schedule  contains 
other  and  different  rates  and  charges  from  those  carried  in  its 
schedule  Ohio  No.  22,  herein  suspended,  it  is 

Ordered,  That  this  proceeding  be,  and  it  hereby  is  dismissed. 

It  is  further  ordered.  That  a  copy  hereof  be  served  forthwith 
upon  the  carriers  respondent  herein,  parties  to  said  schedule,  and 
that  a  copy  hereof  be  filed  with  said  schedule  in  the  office  of  the 
Commission. 

D 

SUSPENSION  DOCKET  No.  24 


Lfocal  Passenger  Fares 


(Dated  November  8,  1917.) 

It  appearing.  That  by  an  order  dated  September  IS,  1917,  the 
Commission  entered  upon  an  investigation  concerning  the  pro- 
priety of  the  increases  and  the  lawfulness  of  the  regulations  and 
practices  stated  in  the  schedules  enumerated  and  described  in  said 
order,  and  subsequently  ordered  that  the  operation  of  said  sched- 
ules be  suspended  until  October  14, 1917. 

It  further  appearing,  That  a  full  investigation  of  the  matters 
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and  things  complained  of  has  heen  had ;  and  that  the  respondent 
herein  having  on  the  tenth  day  of  October,  1917,  filed  its  schedules 
designated  as  Ohio  Nos.  202,  208  and  204,  which  become  effective 
on  the  eleventh  day  of  October,  1917,  which  said  schedules  contain 
other  and  different  rates  and  charges  from  those  carried  in  its 
schedule  Ohio  No.  199,  herein  suspended,  it  is 

Ordered,  That  this  proceeding  be,  and  it  hereby  is  dismissed. 

It  is  further  ordered.  That  a  copy  hereof  be  served  forthwith 
upon  the  carriers  respondent  herein,  parties  to  said  schedules,  and 
that  a  copy  hereof  be  filed  with  said  schedules  in  the  office  of  the 
Ck)inmission.  Q 

INVESTIGATION  AND  SUSPENSION  DOCKET  No.  25 


(Dated  November  18,  1917.) 

It  appearing.  That  by  an  order  dated  September  13, 1917,  the 
Commission  entered  upon  an  investigation  concerning  the  pro- 
priety of  the  increases  and  the  lawfulness  of  the  regulations  and 
practices  stated  in  the  schedules  enumerated  and  described  in  said 
order,  and  subsequently  ordered  that  the  operation  of  said  sched- 
ules be  suspended  until  November  17,  1917. 

It  further  appearing.  That  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had ;  and  that  the  Commission, 
on  the  date  hereof,  has  found  that  the  changes  as  proposed  in  the 
schedules  under  suspension  in  this  proceeding  are  just  and  rea- 
sonable. 

It  is  ordered.  That  the  orders  heretofore  entered  in  this  pro- 
ceeding, suspending  the  operation  of  the  said  schedules  be,  and 
they  are  hereby  vacated  and  set  aside  as  of  November  17,  1917. 

It  is  further  ordered,  That  a  copy  hereof  be  served  forthwith 
upon  the  carriers  respondent  herein,  parties  to  said  schedules,  and 
that  a  copy  hereof  be  filed  with  said  schedules  in  the  office  of  the 
Commission.  q 

Deeember  3 —  CALENDAR 
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ATTORNEY  GENERAL 


The  Interest  of  a  Beneficiary  in  a  Matured  Life  Insurance  Policy 
Payable  in  Installments  or  During:  the  Life  of  the  Beneficiary  is 
Taxable  as  a  Credit  Under  the  Provisions  of  Section  5328, 
General  Code. 


No.  775.— -(Opinion  Dated  November  12,  1917.) 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    I  am  in  receipt  of  your  communication  in  which 

you  ask  my  opinion  on  the  following  statement  of  facts : 

'Insurance  companies  issue  both  limited  payment  and 
straight  life  policies  containing  what  is  known  as  an  'income 
provision/  That  is  to  say,  a  provision  that  the  beneficiary 
upon  the  death  of  the  insured  or  the  maturity  of  the  policy 
may  elect  to  receive  the  insurance  in  installments,  annual  or 
otherwise,  either  a  specified  number  or  during  the  life  of  the 
beneficiary,  also  a  provision  that  the  insured  may  determine 
the  number  of  installments  with  no  option  by  the  beneficiary. 
Is  the  beneficiary  after  the  death  of  the  insured  or  the  ma- 
turity of  the  policy  required  to  pay  taxes  upon  his  interest  in 
such  a  policy  as  a  credit,  annuity  or  otherwise,  first,  if  there 
is  no  option  by  the  beneficiary,  whether  payable  in  a  specified 
number  of  installments  or  during  the  life  of  the  beneficiary; 
second,  if  the  beneficiary  has  an  option  to  receive  the  remain- 
ing unpaid  installments  at  any  time  when  an  installment  is 
due?" 

The  answer  to  the  question  submitted  by  you  depends  upon 
whether  or  not  the  legislature  has  made  provision  by  statute  for 
the  taxation  of  the  particular  interests  mentioned  in  your  com- 
munication. Whatever  taxing  power  is  possessed  by  the  legisla- 
ture is  so  possessed  as  a  part  of  the  legislative  power  granted  to  it 
by  Section  1  of  Article  II  of  the  State  Constitution. 

Section  2  of  Article  XII  of  the  State  Constitution  provides 
that  laws  shall  be  passed  taxing  by  uniform  rule  all  moneys, 
credits,  investments  in  bonds,  stocks,  joint  stock  companies,  or 
otherwise,  and  also  all  real  and  personal  property  according  to  its 
true  value  in  money,  except  such  particular  property  therein 
specifically  exempted  or  which  may  be  specifically  exempted  by 
the  legislature,  pursuant  to  the  authority  of  said  constitutional 
provision.  Section  2  of  Article  XII  of  the  State  Constitution  is 
essentially  but  a  limitation  upon  the  general  taxing  power  granted 
by  Section  1  of  Article  II  of  the  Constitution,  and  even  in  so  far 
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as  the  provisions  of  the  former  section  of  the  Constitution  may 
be  considered  a  mandate  or  declaration  of  intention  that  all  prop- 
erty other  than  that  specifically  exempted  shall  be  taxed,  it  still 
must  be  held,  with  respect  to  this  section  of  the  Constitution, 
that  its  provisions  with  respect  to  taxation  of  property  are  not 
self  executing,  and  in  order  to  ascertain  whether  any  particular 
property  or  interest  therein  is  taxable,  it  must  be  ascertained 
whether  or  not  statutory  provision  has  been  made  for  the  taxation 
of  the  same. 

Section  5328,  General  Code,  provides  as  follows : 

''All  real  or  personal  property  in  this  state,  belonging  to 
individuals  or  corporations,  and  all  moneys,  credits,  invest- 
ments in  bonds,  stocks,  or  otherwise,  of  persons  residing  in 
this  state,  shall  be  subject  to  taxation,  except  only  such  prop- 
erty as  may  be  expressly  exempted  therefrom.  Such  prop- 
erty, moneys,  credits,  and  investments  shall  be  entered  on 
the  list  of  taxable  property  as  prescribed  in  this  title." 

The  provision  of  this  section,  however,  must  be  read  in  con- 
nection with  those  of  Sections  5321  to  5327,  inclusive,  of  the  Gen- 
eral Code,  which  define  the  particular  species  or  kinds  of  property 
subject  to  taxation,  and  unless  the  given  property  or  interest 
therein  is  comprised  within  some  one  or  more  of  said  definative 
sections,  no  authority  exists  for  the  taxation  of  the  same. 

In  the  case  of  The  State  Board  of  Tax  Commissioners  vs. 
Holliday,  150  Ind.,  216,  it  was  held  by  a  divided  court  that  paid-up 
non-forfeitable  and  partly  paid-up  life  insurance  policies  are  not 
subject  to  taxation  in  the  hands  of  persons  insured  for  the  reason 
that  there  was  not,  as  held  by  the  court,  any  statute  providing  any 
regulation  for  or  any  manner  of  assessing  or  valuing  such  policies ; 
and  in  an  opinion  of  my  predecessor,  Hon.  Timothy  S.  Hogan, 
found  in  Vol.  1  of  the  Attorney  General's  reports  for  1912,  at  page 
590,  it  was  held  that  a  policy  holder's  interest  in  an  ordinary  life 
insurance  policy  or  in  a  limited  term  policy,  which  said  interest 
consists  merely  of  a  right  to  a  cash  payment  upon  the  surrender 
thereof,  is  not  taxable,  whether  such  policy  be  paid  up  or  not,  and 
for  the  reason,  as  held  in  said  opinion,  on  a  consideration  of  the 
above  mentioned  and  other  sections  of  the  General  Code,  that  no 
statutory  provision  has  been  made  for  the  taxation  of  such  in- 
surance policies.  In  the  case  supposed  by  you,  however,  the  in- 
surance policy  has  been  matured  by  the  death  of  the  insured  and 
the  beneiiciary  has  a  present  vested  interest  in  the  money  to  be 
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paid  on  the  same,  and  whether  the  amount  unpaid  thereon  is  to 
be  paid  in  installments  of  a  specified  number  or  during  the  life  of 
beneficiary  or  in  a  lump  sum  at  the  option  of  the  beneficiary,  I 
see  no  reason  why  the  amount  remaining  unpaid  cannot  be  taxed 
to  the  beneficiary  of  the  policy  as  a  credit  under  the  provisions  of 
Section  5327  of  the  General  Code,  the  same,  as  a  claim  or  demand, 
to  be  taxed  as  its  true  value  in  money  as  therein  provided,  or,  if 
the  same  be  payable  in  installments  at  stated  periods,  the  same 
should  be  taxed  at  the  sum  which  the  beneficiary  at  the  time  of 
listing  same  believes  them  to  be  worth,  as  provided  in  Section 
5888,  General  Code. 

I  am  therefore  of  the  opinion  that  the  interest  of  the  bene- 
ficiary of  a  matured  life  insurance  policy,  as  in  the  case  supposed 
by  you,  is  taxable  in  the  manner  above  mentioned. 

D 

Where  a  Minor  Is  Unlawfully  Employed  at  the  Time  of  His  Injury 
and  Death,  the  Industrial  Commission  of  Ohio  Cannot  Award 
Compensation  or  Benefits  to  the  Parent  of  Such  Minor  by  Reason 
of  His  Injury  or  Death. 


No.  777— (Opinion  Dated  November  18,  1917.) 

Industrial  Commission  of  Ohio,  Columbus,  Ohio: 

Gentlemen :  I  am  in  receipt  of  a  letter  from  you  under  date 
of  October  26,  1917,  in  which  you  ask  for  an  opinion  on  the  ques- 
tions indicated  therein  as  follows : 

''Under  date  of  June  24,  1917,  Quinton  P.  Fuerst  died  as 
a  result  of  injuries  sustained  while  in  the  employ  of  the  Har- 
rington ElecMc  Company,  Caxton  building,  Cleveland,  Ohio. 
Claim  for  an  award  from  the  state  insurance  fund  has  been 
filed  by  the  parents  of  the  deceased.  The  evidence  on  file  in 
this  case  establishes  that  the  age  of  the  deceased  at  the  time 
of  his  death  was  13  years  and  8  months. 

The  commission  desires  your  opinion  as  to  whether  the 
fact  that  deceased  was  under  the  age  which  would  lawfully 
permit  him  to  be  employed  in  the  employment  at  which  he 
was  engaged  at  the  time  of  his  death  is  sufficient  to  prevent 
the  commission  from  making  an  award,  under  the  provisions 
of  the  Workmen's  Compensation  Act,  in  view  of  Section 
1465-93  and  Section  1465-61  of  the  General  Code. 

Your  attention  is  directed  to  the  fact  that  deceased,  prior 
to  entering  the  employ  of  the  above  named  employer,  had  been 
attending  school,  and  that  the  injury  causing  death  was  sus^ 
tained  during  the  vacation  period.  It  was  the  intention  of 
the  deceased,  acconling  to  the  evidence,  to  return  to  school  at 
the  end  of  the  vacation  period.'' 
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Section  1465-72,  General  Code,  provides  that  the  State  liabil- 
ity Board  of  Awards  shall  disburse  thd  state  insurance  fund  to 
snch  employes  of  employers  as  have  paid  into  said  fund  premiums 
applicable  to  the  classes  to  which  they  belong  who  have  been  in- 
jured in  the  course  of  their  emplosnnent  wheresoever  such  injury 
has  occurred,  and  which  has  not  been  purposely  self-inflicted,  or 
to  their  dependents  in  case  death  has  ensued. 

Section  1465-61,  General  Code,  in  so  far  as  material  to  the 
question  at  hand,  provides  that  the  terms  ''employes,'^  ''workmen'' 
and  ''operative,'*  as  used  in  the  Workmen's  Compensation  Law, 

shall  be  construed  to  mean : 

• 

"every  person  in  the  service  of  any  person,  firm  or  private 
corporation,  including  any  public  service  corporation  employ- 
ing five  or  more  worsen  or  operatives  regularly  in  the  same 
business,  or  in  or  about  the  same  establishment  under  any 
contract  of  hire,  express  or  implied,  oral  or  written,  including 
aliens,  and  also  including  minors  who  are  legally  permitted 
to  work  for  hire  under  the  laws  of  the  state,  but  not  including 
any  person  whose  employment  is  but  casual  or  not  in  the  usuid 
course  of  trade,  business,  profession  or  occupation  of  his  em- 
ployer." 


Section  1465-93,  General  Code,  provides  as  follows: 

"A  minor  working  at  an  age  legidly  permitted  under  the 
laws  of  this  state,  sh^  be  deemed  sui  juris  for  the  purposes 
of  this  act,  and  no  other  person  shall  have  any  cause  of  action 
or  right  to  compensation  for  an  injury  to  such  minor  work- 
man, but  in  the  event  of  the  award  of  a  lump  sum  shall  be  paid 
only  to  the  legally  appointed  guardian  of  such  minor." 

In  the  case  of  Walter  Kutz,  a  minor,  etc.,  vs.  The  Acklin 
Stamping  Company,  27  C.  C,  N.  S.,  273,  decided  by  the  court  of 
appeals  of  Lucas  county,  it  was  held  that  a  minor  unlawf  uUy  em- 
ployed while  under  sixteen  years  of  age  is  not  within  the  contem- 
plation of  the  Workmen's  Compensation  Law,  and  that  an  em- 
ployer giving  employment  to  a  minor  not  legally  permitted  to  work 
is  amenable  to  all  the  other  statutes  of  the  state  affecting  employ- 
ment in  case  of  injury  to  such  minor,  notwithstanding  the  em- 
ployer has  complied  with  the  terms  of  the  Workmen's  Compensa- 
tion Law. 

In  the  case  just  cited  the  plaintiff,  a  boy  between  the  age  of 
fifteen  and  sixteen  years,  was  injured  by  an  unprotected  ventilat- 
ing fan  in  the  course  of  his  employment  as  an  assistant  on  a  stamp- 
ing machine.    The  court  held  the  employment  of  the  plaintiff  to 
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be  unlawful  by  reason  of  the  fact  that  the  employer  had  not  pro- 
cured the  age  and  school  certificate  provided  for  by  Sections  12994, 
7765  and  7766  of  the  General  Code.  The  injury  to  the  plaintiff 
occurred  in  the  month  of  May,  a  time  when  presumably  the  public 
schools  were  in  session,  although  this  phase  of  the  question  is  one 
which  does  not  seem  to  have  engaged  the  attention  of  the  court. 

On  account  of  the  age  of  the  boy  mentioned  in  your  communi- 
cation, as  well  as  by  reason  of  the  fact  that  his  emplosnnent  and 
injury  occurred  during  the  school  vacation,  I  assume  that  no  ques- 
tion with  respect  to  the  matter  of  the  procurement  of  an  age  and 
schooling  certificate  arose  in  this  case.  On  the  contrary,  I  assume 
that  the  unlawfulness  of  young  Fuerst's  employment  at  the  time 
of  his  injury  and  death  arose  by  reason  of  the  provisions  of  Sec- 
tion 12993,  General  Code,  which  reads  as  follows : 

''No  male  child  under  fifteen  years  or  female  child  under 
sixteen  years  of  age  shall  be  employed,  permitted  or  suffered 
to  work  in,  about  or  in  connection  with  any  (1)  mill,  (2)  fac- 
tory, (8)  workshop,  (4)  mercantile  or  mechanical  establish- 
ments, (5)  tenement-house,  manufactory  or  workshop,  (6) 
store,  (7)  office,  (8)  office  building,  (9)  restaurant,  (10) 
boarding-house,  (11)  bakery,  (12)  barber  shop,  (18)  hotel, 
(14)  apartment  house,  (15)  bootblack  stand  or  establishment, 
(16)  public  stable,  (17)  garage,  (18)  laundry,  (19)  place  of 
amusement,  (20)  club,  (21)  or  as  a  driver,  (22)  or  in  any 
brick  or  lumber  yard,  (23)  or  in  the  construction  or  repair  of 
buildings,  (24)  or  in  the  distribution,  transmission  or  sale  of 
merchandise,  (25)  nor  any  boy  under  fifteen  or  female  under 
twenty-one  years  in  the  transmission  of  messages. 

It  shall  be  unlawful  for  any  person,  firm  or  corporation 
to  employ,  permit  or  suffer  to  work  any  child  under  fifteen 
years  of  age  in  any  business  whatever  during  any  of  the  hours 
when  the  public  schools  of  the  district  in  which  the  child  re- 
sides are  in  session.'' 

Other  than  as  is  indicated  by  the  name  of  the  concern  you  do 
not  advise  as  to  the  character  of  the  business  of  the  Harrington 
Electric  Company,  but  with  respect  to  this  I  assume  from  your 
communication  that  you  found  that  the  company's  business  and 
the  work  done  by  this  boy  came  within  one  or  more  of  the  classes 
of  work  and  employment  which  by  the  terms  of  this  section  are 
interdicted  at  all  times  to  male  children  under  the  age  of  fifteen 
years. 

Your  precise  question  is  whether  or  not  the  fact  that  young 
Fuerst  was  so  unlawfully  employed  at  the  time  of  his  injury  and 
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death  legally  prevents  your  commission  from  making  an  award 
of  compensation  or  benefit  to  the  parents  of  this  boy  by  reason  of 
his  injury  or  death.    I  am  of  the  opinion  that  such  is  the  case. 

Under  the  provisions  of  Section  1465-61,  General  Code,  above 
noted,  it  is  only  minors  who  are  legally  permitted  to  work  for  hire 
who  are  included  within  the  term  "employe,"  "workman"  or  "op- 
erative," as  used  in  the  Workmen's  Compensation  Law,  and  it  is 
only  to  employes  or  to  their  dependents  in  case  of  injury  resulting 
in  death  that  compensation  or  benefit  can  be  paid  under  this  act. 

The  Workmen's  Compensation  Laws  of  the  states  of  Minne- 
sota and  Wisconsin  have  provisions  touching  the  status  of  minors 
as  employes  under  said  laws  quite  identical  to  those  of  Section 
1465-61,  General  Code. 

In  the  case  of  Westerlund  v.  Kettle  River  Company,  decided 
by  the  Supreme  Court  of  Minnesota  on  May  18,  1917,  and  reported 
in  162  N.  W.,  680,  the  court,  referring  to  such  a  provision  in  the 
Workmen's  Compensation  Law  of  that  state,  says  : 

"The  section  of  the  compensation  statute  referred  to  pro- 
vides that  the  term  'employe'  shall  include,  among  others, 
'minors  who  are  legally  permitted  to  work  under  the  laws  of 
the  state.'  We  are  satisfied  that  this  language  will  permit 
of  no  construction  other  than  as  stated  in  Pattee  v.  Noyes,  138 
Minn.,  109,  157  N.  W.,  995,  namely,  that  the  legislature  in- 
tended thereby  to  exclude  from  the  act  minors  whose  em- 
ployment is  prohibited  by  law.  This  is  made  too  clear  for 
controversy  when  viewed  in  the  light  of  the  legal  rights  of 
minors  in  this  state,  and  of  our  statutes  affecting  such  rights, 
known  as  'child  labor  laws.'  In  the  absence  of  legislation  to 
the  contrary,  all  minors  may  lawfully  engage  in  such  employ- 
ments or  work  as  their  age  and  capacity  fit  them,  and  in  this 
respect  are  'legally  permitted'  to  work,  though  their  contracts, 
except  as  to  necessities,  are  voidable  at  their  election.  In 
fact,  we  have  no  statute  expressly  permitting  the  employment 
of  minors,  and  the  use  of  the  words  legally  permitted  to  work' 
was  not  intended  as  a  reference  to  permisi^ive  legislation. 
But  we  have  statutes,  and  have  had  for  many  years,  known  as 
the  child  labor  laws,  by  which  the  employment  of  minors  of 
certain  age  is  expressly  prohibited  in  specified  classes  of  em- 
ployment deemed  detrimental  to  their  moral  welfare  and  dan- 
gerous to  their  life  or  limb.  And  in  making  use  of  the  lan- 
guage quoted  it  is  apparent  that  the  legislature  intended  to 
preserve  the  status  of  minors  in  respect  to  their  employment 
in  dangerous  occupations,  and  to  remove  them  from  the  com- 
pensation act  when  employed  in  violation  of  law.  No  other 
construction  of  the  statute  can  be  adopted  that  would  not  be 
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in  discord  with  our  whole  legislative  policy  upon  the  subject. 

In  the  case  of  State  v.  F.  Mayer  Boot  &  Shoe  Co.,  163  Wis., 
151,  the  court  held  that  a  minor  under  sixteen  years  of  ago  who 
at  the  time  of  his  employment  and  injury  has  not  obtained  a  writ- 
ten permit  authorizing  his  employment  as  required  by  the  stat- 
utes of  that  state  was  not 

'legally  permitted  to  work  under  the  laws  of  the  state'' 
within  the  meaning  of  the  provisions  of  the  Workmen's  Compen- 
sation Law  providing  that  the  term  "employe"  as  used  therein 
shall  include: 

''every  x)erson  in  the  service  of  another  under  any  contract  of 
hire,  express  or  implied,  oral  or  written,  including  aliens  and 
also  including  minors  who  are  legally  permitted  to  work  under 
the  laws  of  the  state ;  ♦  ♦  ♦" 

and  hence  that  such  minor  was  not  an  employe  whose  rights  in 
respect  to  such  injury  were  governed  by  the  said  law. 

It  has  likewise  been  held  in  states  whose  workmen's  com- 
pensation laws  do  not  specifically  define  the  status  of  minors  that 
such  minors  illegally  employed  at  the  time  of  the  injury  are  not 
within  the  purview  of  the  Workmen's  Compensation  Law. 

Hetzel,  Jr.,  v.  Wasson  Piston  Ring  Co.,  89  N.  J.  L.,  201 ; 
HiUestad  v.  Industrial  Ins.  Com.,  80  Wash.,  426 ; 

I  note  that  in  the  case  of  Foth  v.  Macomber  &  Whyte  Rope 

Company,  161  Wis.,  549,  it  was  held  that  the  words 

''minors  who  are  legally  permitted  to  work  under  the  laws  of 
this  state" 

used  in  defining  the  term  "employe"  in  the  Workmen's  Compen- 
sation Law  of  said  state  are  not  to  be  restricted  so  as  to  apply  only 
to  minors  permitted  to  be  employed  iii  the  precise  work  in  which 
the  accidental  injury  in  question  was  sustained,  but  that  such 
words  are  to  be  given  a  broad,  comprehensive  meaning  so  as  to 
include  all  minors  who  are  permitted  under  the  laws  of  the  state 
to  work  at  any  gainful  occupation  under  any  circumstanes. 

The  decision  of  the  court  in  this  case  was  limited  in  the  latter 
case  of  State  v.  F.  Mayer  Boot  &  Shoe  Co.,  supra,  and  is  not  in 
accord  with  the  other  decisions  noted  in  this  opinion.  In  any 
event  the  decision  of  the  court  in  the  case  of  Foth  v.  Macomber  ft 
Whjrte  Rope  Co.  should  be  limited  to  the  precise  situation  of  facts 
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and  of  the  statutory  law  before  the  court  at  the  time  of  this  de- 
cision. At  the  time  the  Workmen's  Compensation  Law  of  the 
state  of  Wisconsin  was  enacted  it  was  provided  by  the  statutes  of 
that  state  that  children  of  a  certain  tender  age  were  not  permitted 
to  work  at  any  gainful  occupation;  above  that  age  they  were 
divided  into  several  classes^— some  were  permitted  to  be  employed 
to  work  under  specified  conditions  and  in  specified  occupations,  and 
some  were  expressly  prohibited  from  doing  work  that  was  con- 
sidered to  be  extra  hazardous — and  the  decision  of  the  court  was 
that  any  minor  who  is  legally  permitted  to  .work  at  all  in  a  gainful 
occupation  is  to  be  regarded  as  competent  to  contract  with  respect 
to  the  subjection  of  himself  to  the  provisions  of  the  Workmen's 
Compensation  Law,  although  his  employment  in  the  particular 
work  at  which  he  was  injured  was  prohibited  by  law. 

It  is  obvious  that  the  broad  principle  of  construction  an- 
nounced  by  the  Supreme  Court  of  Wisconsin  in  this  case  cannot  be 
applied  in  the  state  of  Ohio  without  bringing  all  minors  who  are 
able  to  labor  within  the  purview  of  the  Workmen's  Compensation 
Law,  no  matter  how  unlawful  the  employment  of  the  minor  at  the 
time  of  his  injury  may  be,  for  conceivably  in  this  state  every 
minor  may  be  legally  employed  for  hire  in  some  gainful  occupation 
at  sometime  or  other. 

I  am  not  disposed  to  follow  the  rule  of  construction  adopted 
by  the  court  in  the  case  of  Foth  v.  Macomber  &  Whyte  Rope  Co., 
supra ;  and  giving  effect  to  the  case  of  Kutz,  etc.,  v.  Acklin  Stamp- 
ing Co.  and  other  cases  above  noted,  I  think  the  test  is  whether 
the  minor  was  legally  employed  in  the  particular  work  at  the  par- 
ticular time  when  the  injury  was  sustained,  and  applying  this  test 
to  the  finding  made  by  you  with  respect  to  the  employment  of 
Quinton  P.  Fuerst,  I  am  of  the  opinion,  as  before  indicated,  that 
you  have  no  legal  right  to  make  an  award  to  his  parents  by  reason 
of  his  death  resulting  from  an  injury  sustained  in  said  employ- 
ment. 
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The  Compensation  of  Duly  Appointed  and  Qualified  Occupants  of 
Positions  in  the  Police  and  Fire  Department  of  a  City,  Legally 
Created,  For  Services  Performed  in  Such  Position,  Are  Existing 
Valid  and  Binding  Obligations  of  Said  City  For  the  Payment  of 
Which  Bonds  May  Be  Issued  to  Provide  Funds  as  Authorized 
in  Sections  3916  and  3917,  General  Code,  When  the  Corporation 
Is  Unable  to  Pay  Said  Salaries  or  Compensation  When  Due,  Be- 
cause of  Its  Limits  of  Taxation,  or  When  It  Appears  to  the 
Council  For  the  Best  Interests  of  the  Corporation  to  Extend  the 
Time  of  the  Payment  of  Same.  However,  It  Is  Bad  Business 
Policy  to  Issue  Bonds  For  Such  Purpose  Except  in  Case  of  Great 
Emergency* 


No.  785— (Opinion  Dated  November  17,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 

Gentlemen:     I    have    your    communication    requesting    my 
opinion  on  the  following : 

**We  are  enclosing  herewith  a  copy  of  communication 
which  was  addressed  to  you  by  the  city  solicitor  of  Canton, 
Ohio,  and  which  was  presented  to  this  department  by  a  rep- 
resentative of  your  department,  and  in  view  of  the  recom- 
mendations of  said  representative  we  respectfully  request 
your  written  opinion  upon  the  following  matter: 

Question :  May  bonds  be  issued  under  authority  of  Sec- 
tion 8916,  G.  C,  for  the  purpose  of  extending  the  time  of  pay- 
ment of  indebtedness,  which  indebtedness  results  from  pay- 
rolls of  the  police  and  fire  departments  of  a  municipality, 
which  payrolls  said  municipality  is  unable  to  meet  for  want 
of  funds?*' 

Section  4374,  G.  C,  provides  for  the  establishment  of  a  police 

department  in  a  city,  and  reads  as  follows : 

''The  police  department  of  each  city  shall  be  composed  of 
a  chief  of  police  and  such  inspectors,  captains,  lieutenants, 
sergeants,  corporals,  detectives,  patrolmen,  and  other  police 
court  officers,  station  house  keepers,  drivers,  and  substitutes, 
as  are  provided  by  ordinance  or  resolution  of  council.' 


»» 


Section  4377,  G.  C,  contains  the  provisions  of  law  for  the 

establishment  of  a  city  fire  department,  and  reads  as  follows : 

"The  fire  department  of  each  city  shall  be  composed  of 
a  chief  of  the  fire  department  and  such  marshals,  assistant 
marshals,  firemen,  telephone  and  telegraph  operators  as  are 
provided  by  resolution  or  ordinance  of  council.    The  director 
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of  public  safety  shall  have  the  exclusive  management  and 
control  of  such  other  officers,  surgeons,  secreta^es,  clerks, 
and  employes  as  are  provided  by  ordinance  or  resolution  of 
council/' 

I  am  taking  it  for  granted  that  the  council  of  the  city  of 
Canton  has  passed  appropriate  legislation  for  the  establishment 
of  a  police  department  and  fire  department  in  said  city,  in  accord- 
ance with  the  provisions  of  the  above  mentioned  sections,  and  has 
fixed  the  salaries  of  said  positions  therein  as  the  law  requires.  I 
also  presume  that  the  persons  filling  said  positions  in  said  depart- 
ments have  been  appointed  and  have  qualified  in  accordance  with 
law,  and  have  performed  the  duties  incumbent  upon  them  as  occu- 
pants of  said  positions. 

From  such  presumptions  it  follows  that  the  various  positions 
in  the  police  and  fire  departments  have  been  legally  created,  the 
compensation  therefor  has  been  fixed  in  accordance  with  law,  and 
the  occupants  thereof  have  been  properly  appointed  and  have  duly 
qualified  and  have  performed  the  duties  devolving  upon  them  in 
accordance  with  law. 

Under  those  conditions,  then,  it  seems  clear  that  the  claims 
of  the  occupants  of  the  various  positions  in  said  police  and  fire 
departments  for  compensation  for  said  services  rendered  by  them 
are  existing,  valid  and  binding  obligations  of  the  corporation. 

Sections  3916  and  3917  of  the  General  Code  provide  for  the 
funding  of  certain  legal  indebtedness  of  a  municipal  corporation, 
and  read  as  follows : 

**Sec.  3916.  For  the  purpose  of  extending  the  time  of 
payment  of  any  indebtedness,  which  from  its  limits  of  taxa- 
tion the  corporation  is  unable  to  pay  at  maturity,  or  when  it 
appears  to  the  council  for  the  best  interest  of  the  corpora- 
tion, the  council  thereof  may  is^e  bonds  so  as  to  change  but 
not  to  increase  the  indebtedness  in  such  amounts,  for  such 
length  of  time  and  at  such  rate  of  interest  as  the  council 
deems  proper,  not  to  exceed  six  per  ecnt.  per  annum,  payable 
annually  or  semi-annually.'' 

''Sec.  3917.  No  indebtedness  of  such  municipal  corpora- 
tion shall  be  funded,  refunded,  or  extended,  unless  it  shall 
first  be  determined  to  be  an  existing,  valid  and  binding  obliga- 
tion of  the  corporation  by  a  formal  resolution  of  the  council 
thereof.  Such  resolution  shall  also  state  the  amount  of  the 
existing  indebtedness  to  be  funded,  refunded  or  extended,  the 
aggregate  amount  of  bonds  to  be  issued  tiierefor,  their  num- 
ber and  denomination,  the  date  of  maturity,  the  rate  of  inter- 
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est  they  shall  bear,  and  the  place  of  payment  of  principal  and 
interest." 

One  of  my  predecessors,  Honorable  Timothy  S.  Hogan»  had 
occasion  to  pass  on  the  question  of  the  right  of  a  municipal  cor- 
poration to  fund  certain  legal  indebtedness  in  accordance  with  the 
provisions  of  the  two  above  mentioned  sections,  in  an  opinion 
rendered  under  date  of  August  7,  1912,  to  Honorable  F.  G.  Long, 
city  solicitor  of  Bellefontaine  (found  in  Annual  Report  of  the  At- 
torney General  for  1912,  Volume  2,  page  1805).  At  page  1809 
Mr.  Hogan  said: 

"Section  8916,  General  Code,  provides  that  when  it  ap- 
pears to  the  council  for  the  best  interest  of  the  corporation 
the  council  may  borrow  money  so  as  to  change  but  not  in- 
crease the  indebtedness.  Section  3917,  General  Code,  pro- 
vides that  no  indebtedness  shall  be  funded,  until  it  be  deter- 
mined by  council  to  be  an  existing,  valid  and  binding  obliga- 
tion. I  am  aware  of  the  fact  that  it  has  been  held  in  the  case 
of  Herrman  et  al.  vs.  The  City  of  Cincinnati,  9  O.  C.  C,  357, 
that  Section  2701,  Revised  Statutes,  as  it  stood  at  the  time 
said  case  was  decided  was  not  intended  to  authorize  the  issue 
of  bonds  of  a  municipality  to  meet  deficiencies  in  its  various 
departments,  but  that  it  was  intended  by  such  section  to 
authorize  the  issue  of  bonds  after  a  prior  funded  indebtedness 
of  the  municipal  corporation  existed.  The  statute,  Section 
2701,  R.  S.,  as  it  at  that  time  existed  did  not  contain  the  pro- 
visions that  are  now  embraced  in  Section  3917,  General  Code. 
It  is  to  be  noted  that  Section  3917,  General  Code,  provides 
that  no  indebtedness  of  a  municipal  corporation  shall  be 
funded  unless  it  shall  first  be  determined  to  be  an  existing, 
valid  and  binding  obligation.  This  addition  to  Section  2701, 
Revised  Statutes,  was  first  incorporated  in  said  section  in 
1896  and  as  it  grants  to  a  municipal  corporation  the  right  to 
fund  an  existing,  valid  and  binding  obligation,  I  am  of  the 
opinion  that  it  does  now  authorize  the  issue  of  bonds  to  take 
care  of  such  obligations  whether  the  same  had  been  a  pre- 
viously funded  indebtedness  of  the  corporation  or  not.  As 
the  salaries  of  the  municipal  officers  are  viJid  and  binding 
obligations  upon  the  corporation,  I  am  of  the  opinion  that 
under  Section  3916  and  Section  3917  of  the  General  Code 
council  may  borrow  money  in  order  to  pay  the  same  when  due. 
In  reference  to  the  other  funds  which  have  been  exhausted 
moneys  in  which  were  not  to  take  care  of  the  existing,  valid 
and  binding  obligations  of  the  corporation,  I  am  of  the  opinion 
that  money  cannot  be  borrowed  in  order  to  replenish  the 
same,  for  tiie  reason  that  the  same  is  not  covered  by  Sections 
8916  and  8917,  General  Code.    The  Smith  Law,  Section  5649- 
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3d,  requires  that  all  expenditures  within  the  six  months  fol- 
lowing the  appropriation  shall  be  made  from  and  within  such 
appropriations  and  balances  thereof,  except  as  to  existing, 
valid  and  binding  obligations  of  the  corporation,  I  am  of  the 
opinion  that  appropriations  that  have  been  exhausted  prior 
to  the  end  of  the  six  months  cannot  be  replenished  by  the 
issuance  of  either  deficiency  bonds  or  by  the  issuance  of  bonds 
under  the  sections  above  referred  to,  but  that  as  to  the  fixed 
charges  of  a  corporation,  such  as  salaries,  which  are  upon  ser- 
vices being  rendered  an  existing,  valid  and  binding  obligation 
of  the  corporation,  money  may  be  borrowed  to  pay  the  same 
as  provided  in  Sections  8916  and  3917  of  the  General  Code, 
supra/' 

I  agree  with  the  reasons  advanced  by  Mr.  Hogan  in  the  fore- 
going opinion  and  in  the  conclusions  reached.  The  facts  that 
were  considered  by  Mr.  Hogan  in  that  opinion  are  practically 
identical  with  the  ones  that  are  presented  to  me  in  the  present 
case. 

I  therefore  advise  you  that  it  is  my  opinion  that  the  salaries 
or  compensation  of  duly  appointed  and  qualified  occupants  of  posi- 
tions in  the  police  and  fire  departments  of  a  city  that  have  been 
created  in  accordance  with  law,  for  services  performed  by  reason 
of  their  holding  and  filling  said  positions,  are  existing,  valid  and 
binding  obligations  of  said  city,  for  the  payment  of  which  bonds 
may  be  issued  to  provide  funds  as  authorized  in  Sections  3916  and 
3917  of  the  General  Code,  when  the  corporation  is  unable  to  pay 
said  salaries  or  compensation  when  due  because  of  its  limits  of 
taxation,  or  when  it  appears  to  the  council  for  the  best  interests 
of  the  corporation  to  extend  the  time  of  the  payment  of  same. 

I  might  say,  however,  that  from  a  practical  standpoint  it 
would  be  bad  business  policy  for  a  city  to  avail  itself  of  this  power 
to  issue  bonds  for  the  purpose  of  providing  funds  to  pay  obliga- 
tions of  this  character,  which  are  in  reality  current  obligations, 
except  in  case  of  great  emergency,  since  it  is  thereby  lessening 
its  authority  to  issue  bonds  for  permanent  propositions  for  which 
the  bond  issuing  power  is  usually  only  granted,  and  it  is  also  only 
extending  the  time  of  payment  for  a  service  from  which  it  receives 
no  future  benefit. 

I  am  sending  a  copy  of  this  opinion  to  Honorable  Walter  S. 
Rufif,  city  solicitor  of  Canton,  Ohio. 
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Where  the  County  Taxing  Officials  Increased  the  Valuation  of  Real 
Estate  for  Taxation,  the  Notice  Required  Under  Section  5607» 
General  Code,  Should  Be  Sent  to  the  Owner  of  Such  Propwty 
as  Shown  on  the  Tax  Duplicate  at  the  Time  of  Mailing  Suck 
Notices  or  to  the  Actual  Owner  if  Such  Owner  is  Known  to  the 
County  Auditor— Notice  to  the  Person  in  Whose  Name  Such 
Property  Stands  at  the  Time  of  Making  up  the  Tax  Duplicate 
is  Not  Sufficient  Where  a  Transfer  of  Such  Property  Has  Been 
Made  Before  Such  Notice  Has  Been  Mailed  Out. 


No.  77d— (Opinion  Dated  November  13,  1917.) 

Honorable  Clare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir :  As  previously  acknowledged,  I  am  in  receipt  of  a 
communication  from  you  in  which  you  ask  my  opinion  on  a  ques- 
tion involved  in  the  case  of  R.  I.  Gillmer  vs.  J.  C.  Cratsley,  county 
treasurer  et  al.,  decided  by  the  Common  Pleas  Court  of  your 
county.  With  your  communication  you  enclose  a  copy  of  the 
opinion  of  the  court  in  this  case.  The  question  made  is  disclosed 
by  your  communication,  which  reads  as  follows : 

^'Growing  out  of  a  re-valuation  which  was  made  upon 
lands  which  for  the  year  1916  stood  upon  the  auditor's  dupli- 
cate in  the  name  of  Maria  Heaton,  but  which  were  deeded  to 
B.  I.  Gillmer,  the  transfer  and  the  record  of  the  same  being 
made  on  April  26,  1916,  the  lands  were  given  a  new  valuation 
for  the  year  1916,  and  the  printed  list  containing  the  new 
valuation  was  sent  to  Maria  Heaton  and  no  notice  was  sent  to 
B.  I.  Gillmer. 

The  contention  of  Mr.  Gillmer  is,  that  under  Section  5607, 
notice  should  have  been  given  to  him,  and  for  this  reason  the 
court  of  common  pleas  has  enjoined  the  re-valuing  of  the  prop- 
erty by  the  auditor  and  the  collection  of  taxes  under  the  new 
valuation  for  the  year  1916.  I  am  mailing  herewith  a  copy 
of  the  opinion  of  the  court  rendered  in  the  case. 

If  we  are  to  be  bound  by  this  opinion,  it  is  incumbent 
upon  the  auditor  to  know  the  real  owner  at  the  time  he  sends 
out  the  printed  list  of  the  re-valued  resd  estate  in  any  district. 
This  places  upon  the  auditor  the  burden  of  looking  up  each 
title  on  the  records  in  the  recorder's  office  before  mailing  out 
the  list. 

I  would  like  an  opinion  from  you  as  to  whether,  under  the 
present  law,  it  is  incumbent  upon  the  auditor  to  mail  the 
notice  of  re-valuation  to  the  person  in  whose  name  the  title 
stands  on  the  day  that  the  notice  goes  out.  Section  5607 
reads  today  as  it  did  last  year.  However,  Section  5548-1, 
which  provides  for  preliminary  notice  that  re-valuation  is  to 
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be  made,  permits  the  notice  to  be  sent  to  'the  owner  of  such 
real  estate,  or  the  person  in  whose  name  the  same  stands 
charged  on  the  duplicate/ 

Is  there  anything  in  our  law  which,  in  your  opinion,  per- 
mits the  auditor  to  serve  the  notice  upon  the  owner  as  shown 
on  the  tax  duplicate  for  the  current  year  or  can  Section  5607 
be  given  the  interpretation  as  to  the  word  'owner,'  which 
would  include  the  owner  appearing  of  record  on  the  tax  dupli- 
cate for  the  current  year?" 

From  your  communication  and  the  opinion  of  the  court  in 
the  case  above  noted  it  appears  that  the  re-assessment  of  the  real 
property  in  question  was  made  in  and  for  the  year  1916,  and  from 
the  opinion  it  appears  that  the  effect  of  the  re-assessment  was  to 
increase  the  taxable  valuation  of  the  property  from  $28,550.00  to 
$41,300.00. 

Assuming  that  the  provisions  of  Section  59  of  the  Parrett- 

Whittemore  law  (106  O.  L.,  246-272),  which  was  given  General 

Code  Section  5607,  apply  to  the  change  made  in  the  assessment 

of  this  property,  the  court  enjoined  the  county  treasurer  from 

collecting  taxes  on  the  increased  valuation  for  the  reason  that  the 

notice  of  the  change  in  the  assessment  of  the  property  was  not 

given  to  Gillmer  in  the  manner  provided  by  said  section.    Said 

Section  59  of  the  Parrett-Whittemore  act  (Section  5607  G.  C.) 

reads  as  follows : 

"On  or  before  the  fifteenth  day  of  July,  annually,  the 
county  auditor  shall  cause  to  be  printed  a  list  showing  all 
changes  made  in  the  assessment  of  any  tract,  lot  or  parcel  of 
real  estate  or  improvement  thereon  or  minerals  or  mineral 
rights  therein  and  shall  cause  a  copy  of  such  list  to  be  mailed 
to  each  owner  whose  assessment  has  been  changed,  if  known, 
and  if  not,  then  to  his  agent,  if  known." 

Looking  to  the  provisions  of  Section  60  of  said  act  (Section 
5608,  General  Code)  it  appears  that  it  is  therein  provided  that  the 
provisions  of  Section  59  of  the  act  shall  not  apply  to  the  changes 
made  in  the  assessments  of  real  estate  in  the  year  1916,  nor  in  any 
fourth  year  thereafter.  Section  60  of  the  Parrett-Whittemore 
act,  which  is  now  Section  5608,  General  Code,  provides  that  on  or 
before  the  first  day  of  September,  1916,  and  every  fourth  year 
thereafter  the  county  auditor  shall  cause  to  be  printed  separate 
lists  showing  the  assessment  of  all  real  estate  in  each  ward  in 
municipal  corporations  divided  into  wards  and  in  each  township 
municipal  corporation  not  divided  into  wards  in  each  county.    It 
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is  further  provided  that  such  lists  shall  be  in  such  form  and  shall 
contain  in  detail  such  information  as  the  tax  commission  of  Ohio 
may  prescribe,  and  that  the  county  auditor  shall  cause  a  copy 
thereof  to  be  mailed  to  each  owner  of  the  real  estate  in  the  ward, 
township  or  municipal  corporation  if  known,  and  if  not  known, 
then  to  his  agent,  if  known.  Said  Section  60  of  this  act  further 
provides  that  in  such  years  the  county  auditor  shall  not  print  and 
mail  the  lists  provided  for  in  the  next  preceding  section. 

I  am  informed  by  the  tax  commission  that  in  some  of  the 
counties  of  the  state  there  was  a  compliance  with  the  provisions 
of  Section  60  of  the  Parrett-Whittemore  law  in  the  year  1916, 
while  in  other  counties  such  was  not  the  case.  I  am  not  advised 
as  to  what,  if  any,  consideration  the  court  gave  to  the  provisions 
of  Section  60  of  the  Parrett-Whittemore  law  in  applying  the  pro- 
visions of  Section  59  of  said  law  to  the  controversy  before  it,  nor  in 
reaching  a  decision  on  the  merits  of  the  case  am  I  advised  to  what 
extent,  if  at  all,  the  courts  considered  the  provisions  of  Section  58 
of  the  Parrett-Whittemore  law,  which  provides  that  when  the 
board  of  revision  has  completed  its  work  of  equalization  and  trans- 
mitted the  statements  and  returns  to  him  the  county  auditor  shall 
give  notice  by  advertisement  in  two  newspapers  of  opposite  poli- 
tics published  in  and  of  general  circulation  throughout  the  county 
that  the  statements  and  returns  for  the  current  year  have  been 
revised  and  valuations  completed  and  are  open  for  public  inspection 
in  his  office  and  that  complaints  against  valuations  or  assessments, 
excepting  valuations  fixed  and  assessments  made  by  the  tax  com- 
mission of  Ohio,  will  be  heard  by  the  county  board  of  revision. 

In  any  event,  I  do  not  deem  it  to  be  within  my  province  to 
express  any  opinion  with  respect  to  the  correctness  of  the  court's 
decision  on  the  case  before  it. 

The  provisions  of  Section  59  of  the  Parrett-Whittemore  law 

(Section  5607  G.  C.)  were  repealed  by  the  legislature  by  the  act  of 

March  21,  1917,  and  said  Section  5607  was  re-enacted  to  read  as 

foDows  (107  O.  L.,  35)  : 

"On  or  before  the  fifteenth  day  of  August,  annually,  the 
county  auditor  shall  cause  to  be  printed  a  list  showing  all 
changes  made  in  the  assessment  of  any  tract,  lot  or  parcel  of 
real  estate,  or  improvement  thereon  or  minerals  or  mineral 
rights  therein,  and  shall  cause  a  copy  of  such  list  to  be  mailed 
to  each  owner  whose  assessment  has  been  changed,  if  known, 
and  if  not,  then  to  his  agent,  if  known.'' 

With  the  exception  that  the  printed  lists  of  changes  in  the 
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assessment  of  real  estate  is  now  required  to  be  printed  and  mailed 
on  or  before  the  fifteenth  day  of  August  instead  of  the  fifteenth 
day  of  July,  the  provisions  of  Section  5607,  General  Code,  as  they 
now  read  are  identical  with  the  provisions  of  the  same  section  as 
enacted  in  the  Parrett- Whittemore  law. 

In  the  case  of  Gillmer  v.  Cratsley,  above  noted,  it  appears 
from  your  communication  as  well  as  from  the  opinion  of  the  court 
of  which  you  sent  a  copy,  list  of  the  changes  made  in  the  assess- 
ment of  real  property  was  sent  to  one  Maria  Heaton,  who  was  the 
owner  of  the  property  in  question  at  the  time  the  tax  duplicate  for 
1916  was  made  up,  but  that  a  copy  of  such  printed  list  was  not  sent 
to  Gillmer,  to  whom  Maria  Heaton  conveyed  the  property  after  the 
duplicate  was  made  up,  but  before  copies  of  the  list  provided  for 
in  said  Section  59  of  the  Parrett-Whittemore  act  (Section  5607  G. 
C.)  were  made  out,  though  it  appears  that  the  property  on  the 
presentation  of  the  deed  of  conveyance  was  transferred  by  the 
county  auditor  April  26,  1916,  and  that  said  deed  was  recorded  on 
said  date. 

The  court  in  construing  the  provisions  of  Section  5607,  Gen- 
eral Code,  holds  that  it  was  not  a  sufficient  compliance  with  the 
provisions  of  the  statute,  under  the  facts  disclosed,  for  the  county 
auditor  to  mail  a  copy  of  the  list  provided  for  in  the  section  to 
Maria  Heaton,  but  that  such  copy  should  have  been  mailed  to  Gill- 
mer. In  thus  construing  the  provisions  of  Section  5607,  under  the 
facts  stated,  I  think  the  court  was  correct. 

Section  2573,  General  Code,  provides  that  on  application  and 
presentation  of  title,  the  county  auditor  shall  transfer  any  land  or 
town  lot  from  the  name  in  which  it  stands  into  the  name  of  the 
owner  when  rendered  necessary  by  a  conveyance;  while  Section 
2768,  General  Code,  provides  that  the  county  recorder  shall  not 
record  any  deed  of  absolute  conveyance  of  land  until  it  has  been 
presented  to  the  county  auditor  and  by  him  endorsed  "transferred" 
or  "transfer  not  necessary." 

It  appearing  that  these  statutory  provisions  were  complied 
with  in  this  case,  Gillmer's  name  appeared  upon  the  tax  list  as  the 
owner  of  this  property  at  the  time  the  county  auditor  sent  out 
copies  of  the  list  of  changes  in  the  assessment  of  real  property  pro- 
vided for  in  Section  5607,  and  a  copy  of  such  list  should  have  been 
sent  to  him. 

I  realize,  of  course,  that  by  receiving  a  deed  of  conveyance  of 
property  standing  on  the  tax  list  or  duplicate  in  the  name  of  one 
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I)erson,  another  person  may  become  the  owner  of  such  property 

without  presenting:  such  deed  for  transfer  or  record,  and  in  such 

case  the  county  auditor  would  in  all  probability  have  no  means  of 

knowing  who  the  owner  of  the  property  was  for  the  purpose  of  the 

notice  provided  for  in  Section  5607  of  the  General  Code.    In  such 

case,  unless  the  county  auditor  actually  knows  of  such  conveyance 

and  the  name  of  the  real  owner  or  his  agent,  the  only  thing  he 

could  do  would  be  to  mail  a  copy  of  such  list  to  the  person  who  by 

the  tax  duplicate  appears  to  be  the  owner  of  the  property,  and  in 

such  case  the  real  owner  would  have  no  reason  to  complain  by 

reason  of  the  fact  that  a  copy  of  such  list  had  not  been  sent  to  him. 

Where,  however,  it  appears  that  the  person  taking  such  deed  of 

conveyance  from  one  listed  on  the  tax  duplicate   as   the   owner 

thereof  does,  as  a  matter  of  fact,  have  the  property  conveyed 

thereby  transferred  to  his  name  on  the  tax  duplicate  before  the 

county  auditor  sends  out  the  copy  of  the  list  of  changes  in  the 

assessed  value  of  the  real  estate  provided  for  in  Section  5607  of 

the  General  Code,  it  is  the  duty  of  the  county  auditor  to  mail  such 

owner  a  copy  of  the  list  provided  for  in  said  section. 

a 

The  State  Board  of  Embalming  Examiners  Has  No  Authority 
Under  the  General  Code,  to  Pay  the  Expenses  or  Part  of  the/ 
Same,  of  a  Member  or  Members  of  Said  Board  to  Represent  Ohio 
at  the  Annual  Conference  of  Undertakers  and  Embalmers 
Examiners — An  Applicant  for  an  Embalmer's  License  by  Affi- 
davit Need  Not  Be  of  Legal  Age  Before  He  Can  Secure  Credit 
for  Practice  Prior  to  1903,  as  Required  Under  Section  1343, 
General  Code — Legal  Age  is  Not  a  Condition  for  an  Applicant 
to  Matriculate  in  a  School  or  College,  or  as  an  Apprentice  Under 
Licensed  Embalmer,  as  Required  by  the  provisions  of  Sections 
1342,  General  Code. 


No.  766— (Opinion  Dated  November  7,  1917.) 

Hon.  B.  G.  Jones,  Secretary-Treasurer,  State  Board  of  Embalming 
Examiners,  Columbus,  Ohio. 
Dear  Sir:     In  your  request  for  my  opinion  you  say: 

"I  respectfully  ask  for  your  opinion  upon  the  following 
.  questions: 

''1.  Has  the  State  Board  of  Embalming  Examiners  the 
authority  under  the  General  Code  to  pay  the  expenses  or  part 
of  the  same  of  a  member  or  members  of  this  board  who  are  se- 
lected to  represent  Ohio  at  the  annual  conference  of  under- 
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takers'  and  embalmers'  examining:  boards,  which  this  year 
will  be  held  at  Jacksonville,  Florida. 

"2.  Must  an  applicant  for  a  license  by  affidavit  be  of 
legal  age  before  he  can  secure  credit  for  practice  prior  to 
1903  as  required  under  Section  1343,  G.  C.  ?  If  not,  at  what 
age  should  we  construe  this  experience  from  ? 

3.  At  what  age  must  the  applicant  for  an  embalmer's 
license  be  when  he  begins  his  apprenticeship  under  a  licensed 
embalmer,  as  required  under  Section  1342  or  starts  his  college 
course  as  required  in  same  section?" 

In  answer  to  your  first  question :  General  Code,  Section  1339, 
as  amended  in  107  O.  L.,  655,  provides  that  each  appointed  mem- 
ber of  the  state  board  of  embalming  examiners,  except  the  secre- 
tary-treasurer, "shall  receive  ten  dollars  per  day  and, their  reason- 
able and  necessary  traveling  expenses  while  discharging  the  ac- 
tual duties  of  their  ofiice.  The  secretary-treasurer  shall  receive 
an  annual  salary  which  shall  be  fixed  by  said  board  and  such 
necessary*  expenses  as  are  incurred  in  the  performance  of  his 
duties  as  secretary-treasurer.  *  *  *  The  salaries  and  ex- 
penses incurred  by  the  board  and  the  members  thereof,  in  the 
discharge  of  their  duties,  shall  be  paid  by  the  state  auditor  on 
vouchers  countersigned  by  the  secretary-treasurer,  and  the  State 
of  Ohio  shall  not  be  liable  for  same  or  be  at  any  expense  in  this 
connection  beyond  the  amount  received  as  fees." 

The  above  provision  is  the  only  provision  of  law  which  provides 
for  any  expense  payable  from  the  state  treasury  for  any  officer 
or  member  of  the  state  board  of  embalming  examiners.  It  cannot 
be  said  that  the  member  or  members  of  the  board  who  would  be 
selected  to  attend  the  annual  conference  of  undertakers'  and  em- 
balmers' examining  boards  would  be  doing  so  either  "while  dis- 
charging the  actual  duties  of  their  office,"  or,  if  the  secretary  is 
selected,  "in  the  performance  of  the  duties  as  secretary-treasurer." 
Where  no  provision  of  law  is  made  for  expenses,  none  can  be  con- 
tracted and  paid. 

« 

A  leading  case  in  Ohio  which  stands  as  authority  upon  the 
above  proposition  is  Richardson  vs.  State,  ex  rel.,  66  Ohio  State, 
108.  In  that  case  a  county  commissioner  actually  paid  railroad 
fare,  livery  hire,  horse  feed  and  horse  shoeing,  his  board  and  other 
expenses  of  like  personal  character,  but  the  court  held  that  such 
expenses  were  not  valid  claims  against  the  county  and  could  not 
be  paid  from  the  county  funds.  On  page  113,  Williams,  C.  J.,  de- 
livering the  opinion  of  the  court,  uses  the  following  language : 
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"It  is  a  fair  inference  that  if  it  had  been  intended  to 
reimburse  the  commissioner  for  expenditures  of  this  char- 
acter, the  legislature  would  have  expressed  that  intention  in 
plain  terms.  It  is  well  settled  that  the  compensation  of  pub- 
lic officers  cannot  be  enlarged,  by  implication,  beyond  the 
terms  of  the  statute." 

It  was  held  by  this  department  in  Opinion  108,  rendered  to 
the  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  on 
March  31,  1917,  that  where  no  provision  is  made  for  the  payment 
of  expenses,  no  payment  therefor  can  be  made  under  our  laws. 

In  Opinion  No.  651,  Annual  Report  of  the  Attorney  General, 

1913,  Vol.  1,  page  416,  the  question  was  being  considered  as  to 

whether  or  not  a  teacher  who  has  been  appointed  by  a  board  of 

education  as  delegate  to  the  educational  congress  might  legally 

be  paid  out  of  a  school  treasury.    It  was  held : 

"Such  expense  may  not  be  paid  from  the  school  treasury 
nor  can  the  expenses  of  members  of  the  board  of-  education 
to  such  convention  be  paid  out  of  the  city  fund.  The  ex- 
penses of  persons  not  members  of  a  board  of  education  or 
teachers,  incurred  in  attending  the  above  named  congress, 
may  not  be  paid  from  the  school  fund.  Before  such  expenses 
can  be  paid,  an  appropriation  for  this  purpose  must  be  made 
by  the  legislature." 

Following  the  reasoning  of  said  decisions  and  opinions,  I  must 
conclude,  in  answer  to  your  first  question,  that  the  state  board  of 
embalming  examiners  has  no  authority  under  the  General  Code 
to  pay  the  expenses  or  part  of  the  same  of  a  member  or  members 
of  said  board  who  may  be  selected  to  represent  Ohio  at  the  annual 
conference  of  undertakers'  and  embalmers'  examiners  which  will 
this  year  be  held  in  Jacksonville,  Fla. 

However,  I  wish  to  call  your  attention  to  Section  2313-3,  G. 

C.  (106  O.  L.,  p.  183),  which  reads  as  follows: 

"No  ♦  ♦  ♦  board  •  *  ♦  shall  attend  at  state  expense 
any  association,  conference  or  convention  outside  the  state 
unless  authorized  by  the  emergency  board.  Before  such  al- 
lowance may  be  made,  the  head  of  the  department  shall  make 
application  in  writing  to  the  emergency  board  showing  neces- 
sity for  such  attendance  and  the  probable  cost  to  the  state. 
If  a  majority  of  the  members  of  the  emergency  board  approve 
the  application,  such  expense  shall  be  paid  from  the  emer- 
gency fund.'* 

Coming  now  to  your  second  question,  that  is,  must  an  ap- 
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plicant  for  a  license  by  affidavit  be  of  legal  age  before  he  can  secure 
credit  for  practice  prior  to  1903,  as  required  under  Section  1343, 
G.  C.,  Section  1343,  G.  C,  provides  in  part: 

**This  section  and  the  preceding  sections  shall  not  ♦  ♦  • 
apply  to  persons  engaged  in  the  practice  of  embalming  or  the 
preparation  of  the  dead  for  burial,  cremation  or  transporta- 
tion prior  to  January  1, 1903,  provided  that  he  or  she  has  had 
at  least  three  years'  practical  experience,  if  such  person  prior 
to  January  1,  1918,  makes  application  to  the  state  board  of 
embalming  examiners  for  a  license  *  *  *  and  an  affidavit 
certifying  that  he  or  she  was  in  such  practice  before  January 
1,  1903,  and  thereupon  the  state  board  of  embalming  exam- 
iners shall  issue  a  license  to  such  applicant  ♦  ♦  •/' 

You  were  advised  in  Opinion  No.  525,  rendered  to  you  on 
August  12,  1917,  that  although  three  years  experience  is  neces- 
sary under  Section  1343  G.  C,  and  it  is  a  condition  precedent 
to  the  granting  of  a  license  to  a  person  who  has  had  such  three 
years'  experience,  that  such  person  was  engaged  in  the  practice 
prior  to  January  1,  1903,  such  experience  may  have  been  secured 
prior  to  January  1,  1903,  or  a  part  before  and  a  part  after  said 
date.  But  it  is  impossible  for  me  to  conceive  of  a  person  being 
engaged  in  the  practice  prior  to  January  1,  1903,  and  yet  be  under 
the  age  of  majority  now.  There  is  nothing  in  our  law  anywhere 
which  provides  at  what  age  a  person  must  have  arrived  before  a 
license  may  be  issued  to  such  person,  except  Section  1342,  which 
provides : 

''All  applications  for  a  license  to  practical  embalming 
and  the  preparation  of  the  dead  for  burial,  cremation  or  trans- 
portation in  this  state,  must  be  made  to  the  state  board  of 
embalming  examiners  in  writing  and  contain  the  name,  age, 
residence  and  the  person  or  persons  with  whom  employed, 
the  name  of  the  school  attended,  together  with  a  certificate 
from  two  reputable  citizens  that  the  applicant  is  of  legal  age 
and  of  good  moral  character,  ♦  ♦  *." 

But,  as  noted  above,  the  provisions  of  said  section  shall  not 
apply  to  a  person  who  is  entitled  to  a  license  by  affidavit.  That 
is  to  say,  if  an  application  is  filed  under  the  provisions  of  Section 
14343,  by  which  the  applicant  desires  to  secure  a  license  under  the 
provisions  of  said  section,  the  first  thing  your  board  must  de- 
termine is,  was  such  applicant  in  the  practice  prior  to  January  1, 
1903,  and  second,  has  such  applicant  three  years  practical  experi- 
ence.    Nothing  is  said  in  said  section  that  a  person  must  be  of 
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legal  age  or  must  have  arrived  at  the  age  of  majority  before  he 
begins  to  secure  such  experience,  and  I  must  therefore  advise  you 
that  age  is  not  to  be  considered  in  the  granting  of  such  license  by 
affidavit,  as  is  provided  for  under  Section  1343. 

Coming  now  to  your  third  question,  viz.,  at  what  age  must 
the  applicant  for  an  embalmer's  license  be  when  he  begins  his 
apprenticeship  under  a  licensed  embalmer,  as  required  under 
Section  1342,  or  starts  his  college  course  as  required  in  same  sec- 
tion. The  provision  of  said  Section  1342,  applicable  thereto,  was 
quoted  above  and  provides  in  substance  that  the  application  must 
be  accompanied  by  a  certificate  from  two  reputable  citizens  that 
the  applicant  is  of  legal  age. 

"Legal  age,"  as  defined  by  2  Cyc,  p.  51,  is: 

"The  time  at  which  one  attains  full  personal  rights  and 
capacities ;  the  time  at  which  a  person  is  enabled  to  do  certain 
acts  which  before,  through  want  of  years  and  judgment,  he 
was  prohibited  from  doing." 

Legal  age  in  Ohio,  with  reference  to  contracts,  is  the  age  of 

majority,  as  defined  by  Section  8023,  which  reads: 

"All  male  persons  of  the  age  of  twenty-one  years  and 
upward,  and  all  female  persons  of  the  age  of  eighteen  years 
and  upward,  who  are  under  no  legal  disability,  shall  be  capable 
of  contracting  respecting  goods,  chattels,  lands,  tenements, 
and  any  other  matter  or  thing  which  may  be  the  legitimate 
subject  of  a  contract,  and  to  all  intents  and  purposes  be  of 
f  uD  age." 

I  shall  therefore  take  it  that  the  legislature  meant  that  the 
term  "legal  age,"  as  used  in  said  phrase  in  Section  1342,  above 
quoted,  means  the  age  of  majority  as  defined  by  the  above  quoted 
Section  8023.  But  there  is  nothing  in  said  section  which  provides 
that  a  person  must  be  of  any  given  age  at  the  time  of  matricula- 
tion in  a  school  or  college  or  at  the  time  he  begins  his  apprentice- 
ship under  a  person  who  is  a  legally  licensed  embalmer,  and  I  must 
therefore  conclude  that  age  is  not  a  requirement  which  may  be 
demanded  as  a  condition  for  such  matriculation  or  apprenticeship. 
All  that  is  required  is  that  such  person  must  be  of  legal  age  before 
the  application  for  examination  provided  for  in  said  section  is 
made. 

I  therefore  advise  you,  in  answer  to  your  third  question,  that 
legal  age  is  not  a  condition  for  an  applicant  to  matriculate  in  a 
school  or  college  or  as  an  apprentice  under  a  license  embalmer, 
as  required  by  the  provisions  of  Section  1342,  G.  C. 
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MOTION  DOCKET  Superior  Savings  &  Trust  Co.,  Trustee 

^^^^    ^      ^  ,       .     «  ,.^       .    et  al.;  motion  by  plaintiff  to  dispense 

9393— The  Pennsylvania  Rubber  A  with   printing   record    in    Cause    No. 

Supply  Co.  vs.  The  K.  K.  Company;  15723  on  General  Docket;  allowed. 

motion  for  an  order  directing  the  ggsg— The  Pittsburgh,  Ft.  Wayne  ft 
Court  of  Appeals  of  Cuyahoga  county  Chicago  Ry  Co.  et  al.  vs.  William 
to  certify  its  record;  overruled.  Klein  et  al.;  motion  for  an  order  di- 

recting the  Court  of  Appeals  of  Van 
9685— Ross   D.    Culp   et  al.   vs.  J.  Wert  County  to     certify    its  record; 
Adelbert  Teneyck  et  al.;  motion  for  overruled. 

an  order  directing  the  Court  of  Ap-  9639— The  Goodyear  Tire  ft  Rubber 
peals  of  Jefferson  county  to  certify  Co.  vs.  The  Williams  Contractors' 
its  record;  overruled.  Supply  Co.;  motion  for  an  order  di- 

recting the  Court  of  Appeals  of  Frank- 
9616 — ^The  Cincinnati  Traction  Co.  lin  County  to  certify  its  record;  over- 

vs.  August  W.    Steinnecker;    motion  ruled- 

for  an  order  directing  the  Court  of  9641— Pearl  R.  Mears,  County  Sur- 
Appeals  of  Hamilton  county  to  cer-  veyor,  et  al.  vs.  The  State  of  Ohio  ex 

tify  its  record;  overruled.  ^®^-  Rlchwood  Clay  Co.;  motion  for  an 

order  directing  the  Court  of  Appeals 
9623 — General  Accident,  Fire  ft  Life  of  Marion  County  to  certify  its  rec- 
Assurance  Corporation,  Limited,     vs.  ^^^'  overruled. 

Hugh  O'Neil;  motion  for  an  order  di-  9642— Pearl  R.  Mears,  County  Sur- 
recting  the  Court  of  Appeals  of  Cuya-  veyor,  et  al.  vs.  The  State  of  Ohio  ex 

hoga  county    to  certify    its   record;  [t^H^^^.f^^^.r^H'J'^^?^''^   mV   T^*""" 
**  'by  defendant  to  dismiss  petition  in  er- 

overruled.  ror  in  Cause  No.  15773  on  the  General 

^ ^    „      ,,,.«„  r,  »,  Docket;  sustained. 

9628— Maud  V.  TuUy  vs.  C.  Harmon 

aark,  Admr.;  motion  for  an  order  di-      9644— Lydia  E.  Rogers  et  al.  vs.  Mat- 

recting  the  Court  of  Appeals  of  L\^LU^r*di?eXVe^c''oVrtrr- 
Trumbull  county  to  certify  its  record;  peals  of  Madison  County  to  certify  its 
overruled.  record;  sustained. 

9630— State  of  Ohio  vs.  Joseph  N.  9645— United  States  Gypsum  Co.  vs. 
„,-  ..  m  jj'i.  Nick  Reshetar,  a  minor,  etc.;  motion 
Schaeffer;  motion  for  an  order  direct-  j^^  ^^  ^^^^^  directing  the  Court  of  Ap- 
ing the  Court  of  Appeals  of  Hancock  peals  of  Cuyahoga  County  to  certify 
county  to  certify  its  record;  overruled,  its  record;  overruled. 

9632-Anthony     Grusenmeyer     vs.  J*y8%?eVeYtern  Unfon^e^eK^^^ 

The  Mutual  Home  and  Savings  Asso-  co.;    motion  for   an    order   directing 

elation;  motion  for  an  order  directing  the  Court  of  Appeals     of     Cuyahoga 

the  Court  of  Appeals  of  Montgomery  County    to     certify  its     record;  sus- 

county  to  certify  its  record;  overruled.  ^*i°®"- 

rm.    ax  i.      i»  i^i_«  f«TM        ^^^^ — Mary  Fetter     vs.  Conrad     B. 

9635— The  State  of  Ohio  ex  rel.  Wil-   Rettig;  motion  for  an  order  directing 

liam  O.  Mathews  vs.  Frank  T.  An-   the  Court  of  Appeals  of  Henry  County 

drews   et  al.;   motion  by  defendants   to  certify  its  record;  sustained. 

for  leave  to  file  brief  out  of  rule  in  9652— Mary  Fetter  vs.  Albert  F. 
cause  No.  15596  on  the  general  docket.   Leifer;  motion  for  an  order  directing 

the  Court  of  Appeals  of  Henry  County 
9636 — ^Wilfred  Wlnterbottom  vs.  The  to  certify  its  record;  sHstained. 
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NEW  INCORPORATIONS  The      Metalcraft     Co.,     Cleveland, 

The  Odelot  Oil  and  Gas  Company,  $200,000.  Mark  A.  Copeland,  F.  B. 
Toledo;  $50»000.  George  W.  Rltter,  Evarts,  R.  F.  Nailler,  0.  £.  Schultz, 
Lee    H.    Schmlnck,    Ethel    Halliday,  C.  Verby. 

Helen  Woehler,  Ferd  Munzesheimer.  xhe    Fisher    Mfg.    Co.,    Cleveland, 

.J^\^S^^\  ^?^P^^J>  Canton;  |10.-  $30,000;  "tires."  A.  H.  Fisher,  Gnil- 
000 ;  "Chemicals/'  E.  Lower,  Wen-  f^rd  Leslie,  Edward  N.  Conrad,  L.  E. 
dell  Herbruck    G    B.   Kellogg,   F.   J.  j^nes,  George  B.  Marty. 

Wilson,  M.  Hartzell.  rm.       tt"    vxs   u    hm        n         n  '^^ 

The  Six-A  Coal  Company.  Nelson-  •.I^^n  P^-  •  ?;  n'  T^w'4!' 
vine;  110,000.  J.  E.  Mcintosh,  C.  L.  i^^i2^^,i/,Tfi^'??^Ci^^-  4^' T?^iS^ 
Knowlton,  L.  W.  Russell,  J.  C.  Atkin-  ?.  M   Highfield,  D.  Milder,  B.  D.  Md- 

son,  Besse  Dent  Russell.  ^^mV^'  „  *l?«*^«l<*-_     ,     _       _  ,    , 

The      Jeannette      Coal      Company,  ^o J aL  ^^i^^^^"  -^  ^^  Toledo, 

Bridgeport;  12500.    C.  J.  Albasln,  Rod-  ffM"?*   ^®^  Harrington,  Thomas  L. 

ney   Barnes.    David    H.    James,    Fred  Gifford,   Harry    S.    Fox,   Thomas   B. 

Spriggs,  A.  Dittrich.  Swearmgen,  Clara  E.  Kramp. 

The    'consolidated    Coal    and    Coke  ^h®  Bellaire  Coal  Co.,  Bellaire,  $10,- 

Company,    Mingo    Junction;    1250,000.   2?^"    3?.^  ^^  ^' *^^®f:  X^^.**  ^^^5' 

A.  S.  Buckingham,  C.  B.  Armstrong,   Fred  E.  George,  Albert  H.  Wise,  R.  D. 

Duncan  R.  McAfee,  George  E.  Demp-  ^^S}}^^^^'         -^  .     .         ^        ^ 

sey,  Ralph  B.  Cohen.  The   Drury  Printing    Co.,    Dayton, 

The  Bowman  Coal  and  Mining  Com-  $15,000.     Wm.   C.   Drury,  Walter   P. 

pany.  Oak  Hill;  $30,000.    C.  E.  Camp-  Hoffman,  Arthur  H.  Rossell,  William 

bell,  C.  A.  Bowman,  Roy  Gilliland,  R.  I-  Tharp,  Iva  E.  Rossell. 

E.  Miller.  C.  H.  Closterman.  The    Lorain    County    Mortgage    & 

The  Motor  Service  Company,  Cleve-  Title    Co.,    Elyria,   $100,000.     A.   H. 

land;  $150,000.     Charles  Dehn,  A.  W.  Babcock,    C.    M.    Braman,    John    C. 

Born,     Carl     Baumgardner,     D.     R.  Parsch,  Asaph   R.  Jones,   George  H. 

Knisely,  W.  C.  Wing.  Chamberlain. 

The  Ontario  Liquor  Company,  Cleve-  The  Gabel's  Automatic  Entertainer 

land;  $10,000.     Joseph  J.  Klein,  S.  M.  Co.,   Cleveland,  $25,000.     Thomas  W. 

Davis,   L.    Wurstner,    E.   Weinberger.  Keams,  Louise  Hoffman,  Wm.  C.  Jen- 

Wm.  Gibson.  ney,  Abe  Jacobs,  J.  H.  Orgill. 

The  Giatrou-Sllver  Company,  Cleve-  The  C.  H.  Ferguson  Co.,  Cleveland, 

land;     $4000;     "Groceries."     W.     R.  $10,000;  "contracting."    C.  H.  Fergu- 

Winn,  R.  S.  Force,  E.  M.  Bell,  Z.  F.  son,   Wm.  J.   Shaver,   F.   R.   Allison, 

Harris,  L.  A.  Kujawski.  Edwin  Drake,  George  S.  Winner. 

The     Myro     Company,     Columbus;  The    Blair    Investment  Co..  Cleve- 

$12,000;  "Oil  and  Gas  Leases."    Ruth  land,    $50,000;     "real    estate."     Bert 

Mitchell,    Marvel    Mitchell,     Leopold  Blair,  George  Johnston,  Guy  M.  Mor- 

Myers,  M.  J.  Walsh,  Herman  H.  Fels-  den,    Raymond    V.    Shanks,    Carl    H. 

man.  Koch. 

The  Liberty  Steel  Town  Site  Com-  The    Liberty     Manufacturing      Co.,. 

pany,    Youngstown;     $50,000.    W.    J.  Dayton;    $10,000,   novelties.     William 

Williams,  Frank  Cotter,  N.  A  Wolcott,  F.  Breidenbach,  James  C.  Culbertson. 

Wm.  M.  Yount.  Chas.  C.  Duff.  Charles  W.   Sander,  Arthur  E.  Leen. 

The  Motors  Realty  Company,  Cleve-  A.  F.  Diers. 

land;   $25,000.     J.  F.  Judd,  Jr.,  C.  F.  The  Elastowear  Manufacturing  Co., 

McConnell,  C.  B.  Morton,  Marie  Dilley,  Cincinnati;  $10,000,  elastic  specialties. 

B.  A  Lehman.  Harry   J.    Gallagher,   Fay   McDonald, 
The  Dayton  Industrial  Institute  Co.,  Carl  William  Fledderman,  William  J. 

Dayton,    $50,000.     F.    O.    Clements,  Robb,  John  M.  D.  Robb. 

Louis  Ruthenburg,  E.  H.  Kramer,  F.  The  Rapid  Cooler  Auto  Radiator  Co., 

J.  Blose,  W.  K.  Jamison.  Cincinnati;  $60,000.    C.  M.  Bechtel,  E. 

The    Youngstown    Auto    Top    Co.,  J.  Geske,  J.  Vernon  Shea,  Joseph  N. 

Youngstown,  $10,000.    Charles  L.  Mc-  Brown,  J.  B.  Towler. 

Coy,  Edwin  J.  McCoy,  Wm.  L.  Sause,  The  Jacksonville  Coal  Co.,  Jackson- 

T.  Paul  Dalzell,  A.  £.  McCoy.  ville,  $5,000.     A.  A.  Campbell,  C.  H. 

270 


Skcrbtary  of  State  271 

Bryson,   E.  E.   Baker,   T.   M.   Porter,  Stella  Halama,  Edward  C  Pagan. 

Thos.  F.  Carey.  The  Stark  Brothers  Furniture  Gom- 

The  Dundee  White  Sand  Co.,  Colum-  Pany,  Toledo;  $5000.     Isadore  Sterk, 

bus;   $10,000.     F.  A.  Downerd,  H.  L.  Morns  Stark,  Harvey  Lyon,  J.  p». 

Cadot,  John  VanAtta,  J.  M.  Schooler,  mond,  Emmett  C.  Sayles,  Ernest  H. 

F  C  Abbott  Vatter. 

ThP  Drvwftsh  Laiindrv  Co    Pinoln-  "^^  Congo  Tire  Company.   Cindn- 

fn«  IT    T?;^  *p^-i  Q?lt^«n  ^^  Mathers,   Patti   Kimler   I^tta,   Edna 

len  F.  Day,  Rose  Slegman,  Frank  J.  ^,^  iu[^t\L^^ia  Tr„««,,  t    n^-^^J 

Kamp,  R.  Kistner.  Charles  Koebbe.  ^'T^fjf^S^^^f '  BT^pLS^^^        Plnh 

The  Morse-Crable    Coal    &  Supply  ,  ^hc    Springfield    Commercial    Club 

Co.,    Cleveland;    $25,000.      Charles    J.  iViPr^'^l^^r*  t.^''^^^?^^^^   ^^w'^^f^^^f' 

Crable,  Frank  W.  Morse.  Virgil  J.  Ter-  fl^OO.    R.  C.  Bancroft,  B.  J.  Westcott, 

rell,  M.  L.  Santore,  A.  F.  Counts.  ^^^  J.  Hoppes,  C.  L.  Minor,  John  L. 

The  Spot  Garage  Co.,  Youngstown;  ^^^Su     a  ,        i^i       jr.       r. 

$25,000.     Morris     H.  Squires,     David  ^  ^he  Salem  Oil  and  Gas  Company, 

Goldberg,  F.  S.  Shulman,  S.  J.  Yarney,  Uppw  Sandusky;  |12,600.    Har^  B. 

H.  V.  Shulman.  Frederick,  M.  H.  Houser,  R.  M.  Bald- 

The    Cleveland    Auto    Service    Co.,  ^^^™^*®  ^'  ^"'  ^®  Williams. 

Cleveland;  $10,000.    Joseph  M.  Bern-  ^,The   Kerosene     Devices     Com^nv, 

stein,    Philip    Waldman,    Jacob    Bau-  S^Ii^^fL'^^i. ^^20,000.    George  B.  Folk, 

man.    William    Bernstein,    David    L.  E.  C.  RusMorth,  R.  G.  Morrison,  Nor- 

Sliaw.  ^^n  McGimn,  J.  Vanderhoof. 

The   Family   Food   Co.,   Cleveland;  The  New  London  Commercial  Body 

$10,000.    C.  O.  Bartlett,  Emma  R.  Bart-  Company;  $30,000,  New  London.     R. 

lett,  G.  B.  Goetzfrled,  Eva  L.  Wirt,  Ed-  G.  Coon,  S.  W.  Dyer,  T.  K.  Albaugh, 

ward  F.  Bohm.  M.  Mclntyre,  C.  O.  Harmon. 

The  Knickerbocker  Garage  Co.,  The  Jahant  Foundry  and  Heating 
Cleveland;  $20,000.  Frank  Ketter,  F.  Company,  Akron;  $100,000.  H.  P. 
D.  Koch,  M.  R.  Burnage,  Harry  Ben-  McGill,  Philip  B.  Treash,  A.  H.  Corn- 
son,  Fred  F.  Klingman.  mins,     C.     Blake     McDowell,     Feme 

The  Laughlin  Real  Estate  &  Build-  France, 

ing  Co.,  Akron;  $10,000.    A  H.  Laugh-  The    Chemical    Products    Company, 

lin,  R.  C.  Bailey,  Willie  F.  Laughlin,  Cincinnati;  $20,000.    Owen  N.  Kinney, 

M.  Clarence  Laughlin,  Carl  M.  Myers.  David  S.  Oliver,  Leander  D.  Oliver, 

The  Superior  Building,  Savings  and  George  S.  Baily,  Anna  M.  Dahlmann. 

Loan    Association    Company,    Mont-  The    Eclipse    Manufacturing  Com- 

pelier,;  $100,000.    Wallace  W.  Cham-  pany,  Wellston;   $50,000.    J.  H.  Sel- 

berlain,  Ford  O.  Williams,  Emery  O.  len,  R.  B.  Gray,  Irene  Sellers,  Alice 

Johnson,  Maurice  R.  ShauU,  Charles  Utz.  J.  P.  Sellers. 

W.  Myers.  The  Ohio  Globule  Cbmpany,  Colum- 

The  Leisy  Motors  Company,  Cleve-  bus;  $15,000,  drugs.    Joseph  A.  Irwin, 

land;  $100,000.    Otto  Leisy,  Jr.,  Ed-  L.  E.  Belding,  C.  A.  Jenks,  E.  C.  Coit, 

ward  C.  Doust,  D.  R.  Wilkin,  C.  F.  C.  B.  Taylor. 

Gibbs,  Mel  Springer.  The  Liberty  Lumber  Company,  Co- 

The    Qu:k-Fix    Rubber    Company,  lumbua;  $25,000.    E.  R.  Clarridge,  R. 

Niles;   $10,000.    Charles  Filliua,  Ar-  E.  Smith,  W.  L.  Pierce,  F.  P.  Rogers, 

den  O.  Lea,  W.  W.  Lewis,  Sara  Petty,  Golda  K.  Baker. 

Helen  Shoenbarger.  The  Canton  Tire  Service  Company, 

The  W.  A.  Lama  Coal  Company,  Co-  Canton;   $10,000.    H.  Arthur  Plantz, 

Iambus;    $25,000.    W.   A.   Lama,   W.  J.   Hackett,   R.  E.   McGregor,   G.   R. 

W.  Tibbals,  Dlivid  Armstrong,  D.  H.  Jaroch,  Frank  L.  Westrick. 

Armstrong,  R.  M.  Snetzer.  The  Warren  Coal  and  Supply  Com- 

The  Van  Bolt-Kreber  Company,  Co-  pany,     Warren;     $25,000.    Evan     J. 

lumbus;  $50,000,  electrotyping;  Chal-  Thomas,  Clyde  Sherman,  Willard  A. 

mers   M.   Gottier,   George  Van  Bolt,  Holt,  M.  S.  Howard,  Ira  E.  Williams. 

Frank  W.  Kreber,  Bertha  Kreber,  Ed-  The    Automatic    Food    Dispensing 

na  Alexander.  Company,  Columbus;  $12,000.    K.  G. 

The  Lakewood  Publishing  Company,  Jennings,  D.  J.  Melrose,  M.  E.  McNeal, 

Lakewood;  $10,000.  Walter  E.  Pagan,  Luther  L.  Boger,  J.  G.  Westwater. 

James  J.  Polcar,  Percival  C.  Baum,  The  Crest  Nursery  Company,  Piqua; 


272  Sbcrbtary  of  State 

S16,000.    Ralph  H.  Peterson,  Bernard  The  Coal  Ridge  Mining  Co.,  Cleve- 

Stech,  H.  R.  Peterson,  H.  E.  Marks,  land;  $1,000  to  $300,000. 

Arthur  A.  Marks.  The  Western  Mfg.  Co.,  Toledo;  $50,- 

The  Richmond-Mayfield  Land  Com-  000  to  $160,000. 

pany,  Cleveland;  $6000.    Aaron  Gar-  The   Monarch   Mfg.    Co.,    Bascom; 

ber,  Howard  Lovett,  Avery  D.  Wood,  $10,000  to  $100,000. 

Harry  Rabinovitz,  Frieda  Cohen.  The  Sea  Swing  Co.,  Cleveland;  $32,- 

The  Rosel  Guarantee  Realty  Com-  500  to  $50,000. 

pany,   Cleveland;   $50,000.    Wm.   Ag-  The  White  Sulphur  Stone  Co.,  White 

new,    J.    Paul    Thompson,    Prank    C.  Sulphur;  $100,000  to  $500,000. 

Scott,    Michael    S.    Cerrezin,    L.    S.  The   Excelsior  Realty   Co.,   Akron; 

Leppla.  increase  from  $100,000  to  $500,000. 

The  Columbus-McKinnon  Chain  Co.,  The   Thomas   Manufacturing   Com- 

Columbus,    $2,500,000.     C.    M.    Wam-  pany,  $25,000  to  $300,000. 

baugh,  Lachlan  E.   McKinnon,  S.  A.  The  Edward  F.  Alf  Company,  Cin- 

Webb,  Cyrus  Huling,  Daniel  CarroU.  cmnati;  $25,000  to  $50,000. 

The     Johnson-Miller     Engineering  The  Amold-Creager  Company,  New 

Co.,   Columbus;    $30,000,   dies.    Thos.  London;  $155,000  to  $180,000. 

H.  Johnson,  Thos.  H.  Johnson,  Jr.,  E.  The    Electric    Rubber    Reclaiming 

J.  Miller,  F.  D.  Wright,  Jos.  C.  Nailor.  Company,     Barberton;     $200,000     to 

The  T.  D.  Clutts  Coal  Co.,  Wellston;  $400,000, 

$5000.    William  H.  Parker,  Hallie  K.  The     Atwood     Company,     Toledo; 

Parker,  T.  D.  Clutts,  M.  A.  Clutts,  C.  $10,000  to  $20,000. 

C.  McCormick.  The  A-1   Metallic    Products    Com- 

The  Franklin  Auto  Shop  Co.,  Frank-  pany,  Cleveland;  $10,000  to  $50,000. 

lin;    $10,000.    A.    J.    Conover,    Vera  Thjp     Steel     Products    Engineering 

Cook,  C.  T.  Hendrickson,  L.  W.  Win-  Company,     Springfield;     $100,000     to 

ters,  Nevin  E.  Veneman.  $200,000. 

The  J.  H.  &  F.  A.  Sells  Company, 

Columbus;  $150,000  to  $200,000. 

T  The  Peoples  Building  &  Realty  Ser- 

increases  ^^^^  Company,  Cleveland;  $10,000  to 

The  Portage  Rubber  Company,  Bar-  $60,000. 

berton;  $3,000,000  to  $10,000,000.  The  Weigel-Wamamann  Wagon  and 

The  Buckeye  Cereal  Company,  Mas-  Auto     Bodv      Company,      Cleveland; 

Billon;    $100,000  to  $300,000.  $20,000  to  $30,000. 

The     Faultless     Anchor    Company,  The    Athens   Ice   &   Storage   Com- 

Fostoria;  $25,000  to  $50,000.  pany.  Marietta;  $35,000  to  80,000. 

The  M.  C.  Lilley  &  Co.,  Columbus; 

$1,234,000  to  $1,600,000.  Reduction 

The    L.    H.    Wain   Land    Company,  The  Consolidated  Film  Service  Corn- 
Cleveland;  $10,000  to  $200,000.  pany,  Cleveland;  $10,000  to  $5000. 

The  Perry  Coal  and  Sand  Company,  The  Libbey  Glass  Co.,  Toledo;    re- 
Columbus;  $15,000  to  $100,000.  duction  from  $2,500,000  to  $2,000,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1295— In  the  Matter  of  The  Village  of  Oberlin,  Lorain  County, 
Ohi<^  Plaintiff,  vs.  The  Oberlin  Gas  &  Electric  Company,  The 
Pittsfield  Gas  Company,  The  Berea  Pipe  Line  Company,  The 
Geveland,  Southwestern  &  Columbus  Railway  Company,  De- 
fendants. 

FfaidinK 
By  the  Commission : 

The  Village  of  Oberlin,  Lorain  County,  Ohio,  has  a  popula- 
tion of  about  5,000. 

The  Oberlin  Gas  &  Electric  Company,  in  so  far  as  its  gas  serv- 
ice is  concerned,  is  a  distributing  company  only,  furnishing  gas  to 
domestic  consumers  only,  in  said  village,  and  dependent  for  its 
supply  solely  on  purchases  of  gas  from  The  Pittsfield  Gas  Com- 
pany. 

The  Pittsfield  Gas  Company  produces  some  gas  from  a  local 
field  near  Oberlin.  It  originally  had  a  franchise  for  the  distribu- 
tion of  gas  in  said  village,  but  having  no  distribution  system  it 
entered  into  an  agreement  with  The  Oberlin  Gas  &  Electric  Com- 
pany— ^which  was  then  distributing  artificial  gas  only — ^whereby  it 
assigned  its  franchise  to  the  Oberlin  Company,  which  company 
agreed  to  transform  its  artificial  plant  into  a  natural  gas  plant, 
purchase  its  supply  from  The  Pittsfield  Company,  and  distribute 
it  to  the  consumers  in  the  village  of  Oberlin. 

The  Pittsfield  Company  has  never  had  but  one  customer,  the 
Oberlin  Company,  except  for  a  short  time  a  few  years  ago,  during 
which  it  sold  its  surplus  gas  to  the  defendant,  The  Cleveland, 
Southwestern  &  Columbus  Railway  Company. 

In  the  course  of  time,  the  supply  of  the  Pittsfield  Company 
was  so  diminished  that  it  was  obliged  to  cut  off  the  railway  com- 
jMtny,  and,  thereafter,  the  supply  was  further  so  diminished  that 
the  Pittsfield  Company  could  not  meet  the  requirements  of  the 
Oberlin  Company  without  purchasing  gas.  It  first  secured  an 
emergency  supply  from  The  Logan  Gas  Company.  Since  Oct.  21, 
1915,  it  has  secured,  during  the  winter  months  from  the  defen- 
dant. The  Berea  Pipe  Line  Company,  gas  to  supplement  its  own 
production,  in  an  attempt  to  meet  the  requirements  of  the  Ober- 
lin Company. 

The  Berea  Pipe  line  Company  is  a  public  utility  which  pro- 
duces, transports,  and  distributes  natural  gas  to  domestic  and  in- 
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dustrial  consumers.  It  has  on  file  with  this  Conunission  a  schedule 
which  purports  to  contain,  as  the  law  requires,  all  of  the  rates, 
charges,  rules,  regulations  and  practices  under  which  it  furnishes 
service  to  the  public. 

In  said  schedule  consumers  are  classified  as  follows : 

Class  No.  1 — ^Includes  domestic  and  gas  engine  con* 
sumers. 

Class  No.  2 — Commercial  users — ^includes  business  blocks, 
bakeries,  theatres,  hotels,  apartments,  etc. 

Class  No.  8— Includes  public  buildings,  schools,  colleges, 
hospitals,  etc. 

Class  No.  4 — Industrials — Includes  consumers  using  gas 
for  manufacturing  purposes  in  ovens,  furnaces,  forges,  kilns, 
retorts,  tanks,  boilers,  and  all  other  similar  uses  connected 
with  the  preparation  of  any  individual  products. 

The  schedule  provides  that  when  necessary  to  protect  or  con- 
serve the  supply  of  natural  gas  for  domestic  and  gas  engine  con- 
sumers, discontinuances  and  curtailments  of  the  supply  of  gas 
shall  be  made  in  the  following  order,  viz.  Class  No.  4  first ;  Class 
No.  3  second ;  Class  No.  2  third. 

The  Village  of  Oberlin  complains  that  by  reason  of  the  large 
consumption  of  gas  for  industrial  purposes  by  the  defendant.  The 
Cleveland,  Southwestern  &  Columbus  Railway  Company,  and  other 
industrial  consumers  on  the  lines  of  The  Berea  Pipe  Line  Company, 
the  volume  of  gas  delivered  to  The  Oberlin  Gas  &  Electric  Com- 
pany, and  by  them  to  the  domestic  consumers  in  Oberlin,  is  insuf- 
ficient to  meet  the  needs  of  said  domestic  consumers,  and  that 
whenever  the  temperature  falls  below  50  degrees,  the  pressure  of 
gas  in  the  mains  of  the  Oberlin  Company  is  so  low  as  to  make  the 
supply  to  the  domestic  consumer  wholly  inadequate,  and  that,  not- 
withstanding the  facts,  the  defendant.  The  Berea  Pipe  Line  Com- 
pany, fails  and  refuses  to  disconnect  the  industrial  consumers  in 
the  order  prescribed  in  its  schedule  and  conserve  the  supply  for 
the  consumers  in  Class  No.  1 ;  and  it  seeks  an  order  of  this  Com- 
mission requiring  The  Berea  Pipe  Line  Company  to  disconnect  the 
consumers  in  classes  2,  3  and  4,  down  to  the  point  which  will  leave 
a  sufficient  supply  of  gas  for  the  domestic  consumers  of  said  vil- 
lage. 

The  Pittsfield  Company  answers  and  says  that  it  is,  and  for  a 
number  of  years  has  been,  under  contract  to  furnish  The  Oberlin 
Gas  &  Electric  Company  all  of  the  gas  produced  by  it  in  its  field, 
near  Oberlin,  and  such  gas  as  it  is  able  to  secure  from  The  Berea 
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Pipe  Line  Company ;  that  it  is  receiving  gas  from  the  Berea  Com- 
pany through  the  same  pipe  lines  as  The  Cleveland,  Southwestern 
&  Columbus  Railway  Company  receives  its  gas ;  that  on  some  oc- 
casions the  amount  consumed  by  said  railway  company  is  such 
that  there  is  little,  if  any,  left  to  pass  through  its  pipe  to  the 
Oberlin  Company. 

The  Cleveland,  Southwestern  &  Columbus  Railway  Company 
answers  and  says,  among  other  things,  that  it  is  a  public  utility, 
operating  a  railroad  and  furnishing  electricity  to  various  munici- 
palities through  which  its  line  of  railway  passes;  that  it  has  a 
contract  with  The  Berea  Pipe  Line  Company  to  the  effect  that 
after  supplying  certain  named  villages  it  shall  be  first  supplied 
with  gas  by  said  The  Berea  Company,  and  it  denies  the  jurisdiction 
of  this  Commission  to  determine  its  contractural  rights  or  to  re- 
quire The  Berea  Pipe  Line  Company  to  diminish  or  cut  off  its  sup- 
ply of  gas  unless  it  is  necessary  to  conserve  the  product  for  the 
villages  named  which  were  being  served  by  The  Berea  Company 
prior  to  the  execution  of  said  contract. 

The  Berea  Pipe  Line  Company  filed  no  answer,  but  appeared 
at  the  hearing  by  its  attorney,  who  stated  that  certain  orders  had 
been  issued  by  this  Commission  directing  the  Berea  Company  to 
do  certain  things  in  reference  to  the  distribution  of  gas  to  its  vari- 
ous customers,  that  it  had  been  enjoined  by  defendant.  The  Cleve- 
land, Southwestern  &  Columbus  Railway  Company,  by  the  Court 
of  Common  Pleas  of  Cuyahoga  County,  Ohio,  from  carrying  out 
the  orders  of  the  Commission,  and  says  that  it  is  willing  to  make 
such  distribution  of  its  product  as  it  is  directed  by  the  legally 
constituted  authority  to  make,  if  it  can  ascertain  whose  orders  it 
is  bound  to  obey. 

This  Commission  will  not  undertake  to  determine  the  jurisdic-' 
tion  of  the  courts,  but  is  solicitious  of  keeping  strictly  within  the 
limits  of  its  own. 

The  testimony  of  the  various  witnesses  plainly  show  that  The 
Berea  Pipe  Line  Company  is  wholly  unable,  during  the  cold 
weather,  to  furnish  an  adequate  supply  of  gas  for  all  of  its  con- 
sumers ;  that  on  days  when  the  thermometer  falls  as  low  as  50  de- 
grees there  is  not  sufficient  pressure  to  supply  the  domestic  con- 
sumers of  Oberlin  without  disconnecting  or  diminishing  the  sup- 
ply to  industrial  consumers. 

The  testimony  also  discloses  that,  notwithstanding  the  fact 
the  Berea  Pipe  Line  Company  has  on  file  with  this  Commission  a 
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schedule  purporting  to  contain  the  rates,  rules  and  regulations  un- 
der which  it  serves  the  public,  it  did,  on  the  twenty-fifth  day  of 
February,  1915,  enter  into  a  contract  with  said  defendant  Railway 
Company  by  which  it  agreed  that  next  after  a  Supply  of  gas  should 
be  furnished  to  the  villages  of  Berea,  Holmsted  Falls,  West  View, 
Strongsville,  Grafton,  and  The  Buckeye  Pipe  Line  Pumping  Sta- 
tion, said  Railway  Company  should  be  supplied  a  sufficient  amount 
for  the  full  operation  of  its  power  station  and  shops  for  a  period  of 
two  years  and  ''such  longer  period  as  the  pipe  line  company  has  a 
sufficient  supply  of  gas  to  supply  the  customers  mentioned  ♦  ♦  ♦  ♦ 
including  the  railway  company" ;  that  such  supply  was  to  be  fur- 
nished at  ten  cents  per  thousand  cubic  feet  with  a  guarantee  that 
it  would  not  "cost  the  Railway  Company  any  more  per  K  W.  to 
produce  its  electric  energy  using  said  natural  gas  as  fuel  than  it 
cost  the  Railway  Company  from  Dec.  1, 1914  to  June,  1915,  using 
coal  as  fuel,"  and  that  in  case  it  should  cost  more,  the  price  to  be 
paid  by  said  Railway  Company  for  said  gas  was  to  be  proportion- 
ally reduced. 

On  August  21, 1915,  the  said  Pipe  Line  Company  entered  into 
a  contract  with  The  Cuyahoga  Brick  &  Shale  Company,  by  which 
it  agreed  to  furnish  to  said  Brick  &  Shale  Company  gas  for  its 
plant— but  subject  to  the  rights  of  said  villages  and  said  Rail- 
way Company  to  be  first  served — at  the  rate  of  10c  per  thousand 
cubic  feet  for  the  first  year,  lO^c  for  the  second  year,  and  lie 
thereafter. 

Various  other  contracts  of  a  like  character  were  entered  into 
by  the  Berea  Company  with  other  industrial  plants  and  green 
houses,  none  of  which  contracts  are  on  file  with,  or  approved  by 
this  Commission.  The  rates  named  in  these  various  contracts 
are  not  uniform  and  none  of  them  were  in  conformity  with  the 
rates  carried  in  the  schedule  of  the  Berea  Company  on  file  with 
this  Commission. 

The  questions  before  us,  then,  are  these : 

What  is  the  effect  of  these  contracts  ? 

Has  this  Commission  jurisdiction  of  the  subject  matter, 
with  power  to  deal  with  these  contracts,  and  to  make  and  en- 
force orders  as  to  the  distribution  of  gas  by  the  Berea  Com- 
pany, and  if  so,  in  case  of  a  shortage  of  gas,  in  what  order 
shaU  the  disconnection,  or  diminution  of  supply  to  consum- 
ers be  enforced? 

Taking  up  first,  the  question  of  jurisdiction.  As  we  under- 
stand it,  the  Railway  Company  contends  that  inasmuch  as  it  has 
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a  eontract  with  The  Berea  Pipe  Line  Company,  giving  it  priority 
of  service  over  all  later  consumers  which  might  thereafter  be  at- 
tached, and  since  this  Commission  is  not  a  judicial  bpt  is  an  ad- 
ministrative body,  it  ha3  no  authority  either  to  construe  or  set 
aside  such  contracts  of  priority ;  that  its  said  contract  is  a  private 
contract  between  it  and  a  utility,  which  is  in  no  way  subject  to  the 
jurisdiction  of  this  Commission. 

That  leads  to  a  consideration  of  the  purposes  of  the  laws  en- 
acted, first  to  regulate  raibroad  companies  and  afterwards  ex- 
tended in  a  still  larger  degree  to  the  regulation  of  public  utilities ; 
and  what  was  the  evil  which  such  enactments  sought  to  remedy. 
Was  it  not  just  such  a  situation  as  we  have  here? 

Section  614-16  of  the  General  Code  provides  that  a  public 
utility  shall  print  and  file  with  the  Conunission  schedules  showing 
all  rates,  joint  rates,  rentals,  tolls,  classifications  and  charges  for 
service  of  each  and  every  kind  by  it  rendered  or  furnished,  that 
such  schedules  shall  be  kept  open  to  public  inspection  to  the  end 
that  the  public  may  know  just  what  price  they  must  pay  for  serv- 
ice, and  Section  614-16  G.  C,  provides  that  ''No  public  utility  shall 
charge,  demand,  exact,  receive  or  collect  a  different  rate,  rental, 
toll,  or  charge  for  any  service  rendered,  or  to  be  rendered,  than 
that  applicable  to  such  service  as  specified  in  its  schedule  filed  with 
the  commission  and  in  effect  at  that  time/' 

But  it  develops  that  here  is  a  utility  with  a  schedule  on  file 
purporting  to  disclose  rates,  tolls,  charges,  etc.,  but  which,  in  fact, 
entered  into  contracts  which  are  not  on  file  and  by  which  it  is 
disposing  of  the  major  part  of  its  entire  output  to  various  indus- 
trial consumers  at  a  far  lower  price  than  that  carried  in  its  sched- 
ule, and  at  prices  which  are  not  uniform  for  like  service,  and  that 
it  has  contracted  to  give  at  least  one  of  such  consumers  a  priority 
over  all  others  which  may,  thereafter,  be  attached. 

If  a  railroad  company  should  enter  into  a  contract  with  a 
certain  coal  mine  to  the  effect  that  after  handling  the  perishable 
freight  and  the  L.  C.  L.  freight  along  its  line,  it  would  devote  its 
equipment  to  the  service  of  that  mine  to  its  full  requirements,  and 
if  need  be  to  the  exclusion  of  all  other  mines,  and  at  a  much  lower 
rate  than  that  carried  in  its  schedule,  the  situation  would  be  so 
abhorant  to  the  thought  and  legislation  of  the  present  day  that  no 
one  would  have  the  temerity  to  advocate  the  legality  of  the  con- 
tract. It  was  from  jsut  such  intolerable  conditions  that  the  law- 
making bodice  sought  relief  in  legislation  to  regulate  common  car- 
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riers,  and,  ultimately,  extended  that  regulation  over  public  utili- 
ties. 

What  is  the  distinction  between  such  practices  on  the  part  of 
a  public  utility  and  like  practices  on  the  part  of  a  railroad  ?  The 
authority  of  this  Commission  over  public  utilities  is,  in  many 
respects,  greater  than  over  common  carriers. 

Was  not  the  effect  of  the  enactment  of  public  utility  laws  to 
take  away  from  both  the  utility  and  the  consumer  the  right  of 
private  contract  as  to  rates  and  service,  making  both  rates  and 
service  subject  to  such  changes  as  might,  from  time  to  time,  be 
lawfully  made  or  approved  by  regulatory  bodies,  to  which  were 
delegated  the  power  of  fixing  or  approving  rates,  and  are  not  the 
schedules  of  the  utility  on  file  with  the  Commission  and  the  fact 
that  a  consumer  is  attached,  the  only  contract  which  can  now, 
legally,  be  made  between  a  public  utility  and  the  public  it  serves  ? 
Are  not  the  obligations  of  the  utility  and  the  rights  of  the  con- 
sumer to  be  sought  in  the  schedules  on  file  with  the  Conunission, 
rather  than  in  some  private  contract  giving  both  preference  in 
rates  and  preference  of  service  to  one  or  more  consumers  ? 

As  to  the  right  of  a  public  utility  to  enter  into  such  contracts 
as  this,  see  Wyman  on  Public  Service  Corporations,  Sections  687 
to  691  inclusive,  and  cases  there  cited.  From  these  Sections  the 
f ollowings  quotations  are  taken : 

''In  this  respect  it  (an  irrigation  company)  stands  on  the 
same  footing  as  a  railroad  company,  neither  has  the  right  or 
the  power  to  place  itself  in  a  position  where  it  cannot  serve 
every  person  on  equal  terms  with  every  other  person.  Neither 
has  the  right  or  power  to  bind  itself  by  a  contract  which,  if 
enforced,  would  render  it  unable  to  serve  the  public  on  these 
terms,  or  to  carry  out  its  main  purpose.  Upon  the  same  prin- 
ciples, a  contract  between  a  public  service  company  and  one 
of  its  customers  to  give  him  service  in  priority  to  others  is 
against  public  policy.''     (Page  628.) 

"In  another  case  of  the  same  sort,  it  has  been  held  that 
a  natural  gas  company  cannot  make  contracts  with  an  earlier 
consumer  to  supply  him  with  all  the  gas  he  may  need  and  urge 
this  contract  as  an  excuse  for  failing  to  give  a  sufficient  sup- 
ply to  later  x^onsumers.  Where  service  is  being  rendered 
upon  a  private  basis,  a  special  arrangement  may  be  made; 
but  where  the  service  is  upon  a  public  basis,  a  contract  not  to 
give  to  others  the  same  service,  at  the  same  time,  is  void.'' 
(689-90.) 

'It  is  a  safe  principle  to  go  by,  that  no  arrangement  will 
be  enforced  by  the  courts  whereby  public  service  is  hampered ; 
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even  if  such  arrangements  are  gnerally  supported  where  pri- 
vate business  is  involved."     (Page  690.) 

It  is  further  contended  in  the  Railway  Company's  brief  that 
tjiis  is  an  arrangement  entered  into  by  virtue  of  Section  614-17, 
G.  C.  That  section,  however,  provides  for  the  distribution  of 
''profits''  and  not  products;  for  a  sliding  scale  and  a  minimum 
charge  not  a  preferential  scale  or  charge;  and  it  also  provides 
that  all  such  arrangements  and  devices  must  be  filed  with  and  ap- 
proved by  the  Commission,  to  the  end  that  the  public  may  be 
fully  advised  and  so  that  all  who  are  similarly  situated  may  take 
advantage  of  the  same  arrangement,  scale,  charge,  or  device.  It 
further  provides  that  ''no  such  arrangement,  sliding  scale,  mini- 
mum charge,  classification,  or  device  shall  be  lawful  unless  the 
same  shall  be  filed  with  and  approved  by  the  Commission. 

But  it  is  contended  by  the  Railway  Company  that  no  matter 
what  may  be  the  effect  of  the  contract,  this  Commission  has  no 
jurisdiction  to  interpret  it.  As  a  general  proposition  that  may  be 
true,  but  if  the  Commission  has  no  authority  to  ignore  wholly  il- 
legal contracts  which  a  utility  may  make  with  a  favored  cus- 
tomer, if  it  must  stand  aside  with  its  hands  tied  until  such  con- 
tracts are  litigated  in  the  courts,  then  the  whole  purpose  of  reg- 
ulation fails;  for  it  would  be  within  the  power  of  any  and  all 
utilities  to  make  contracts  violating  their  every  obligation  to  the 
public  and  which  would  require  years  to  litigate  through  the 
courts,  and  thereby  escape  regulation  during  all  the  time  such  liti- 
gation was  pending. 

It  will  be  noted  that  when  the  Legislature  enacted  the  public 
utilities  law,  by  Section  614-19  it  preserved  the  inviolability  of 
"any  existing  contract  executed  prior  to  the  passage  of  this  act," 
as  it  was  bound  to  avoid  running  counter  to  the  Constitution  of 
the  state,  but  it  provided  "that  when  any  such  contract  or  con- 
tracts are  or  become  terminable  by  notice,  the  Commission  shall 
have  the  power,  in  its  discretion,  to  direct  by  order,  that  such  con- 
tract or  contracts  shall  be  terminated  as  and  when  directed  by 
such  order." 

If  the  Commission  has  no  power  to  construe  contracts,  how 
is  it  to  determine  whether  the  then  existing  contracts  are  to  be- 
come terminable  by  notice  ? 

Is  it  not  plain  that  the  Legislature  considered  that  from  the 
time  when  the  public  utilities  act  went  into  effect,  no  further 
contracts  between  utilities  and  consumers  regulating  rates  or  serv- 
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ices  would  be  necessary,  or  legal,  because  of  the  fact  that  the 
power  to  contract  for  rights  and  services  between  a  utility  and  a 
con3umer  was  abrogated  by  the  delegation  of  the  power  to  fix  both 
rates  and  service  to  the  municipaUties,  in  some  instances,  with 
right  of  appeal  to  The  Public  Utilities  Con^mission,  and  a  right  oi 
review  by  the  Supreme  Court  of  the  State,  and  by  the  delegation 
of  such  power,  in  other  instances,  directly  to  The  Public  UtilitieB 
Commission,  with  like  right  of  review  by  the  Supreme  Court.  And 
by  the  enactment  of  Sec.  614-19  has  not  this  Commission  ample 
power  to  deal  with  contracts  which  may  be  made  between  public 
utilities  and  its  consumers,  including  rates  and  service  ?  We  think 
it  has. 

Coming  then  to  the  question  of  the  proper  distribution  of  gas, 
when  the  supply  of  gas  is  not  sufficient  for  all  the  customers  of 
The  Berea  Pipe  Line  Company.  A  distinction  is  sought  to  be  made 
between  the  consumers  oi  The  Berea  Pipe  Line  Company,  some  of 
which  are  termed  ''its  own  consumers''  and  some  which  are  not  its 
own  consumers.  Every  consumer  it  has  lawfully  attached  to  its 
lines,  either  directly  or  through  the  instrumentality  of  interven- 
ing or  connecting  lines,  is  ''its  own  consumer.''  If  it  has  the  com- 
modity to  sell  it  has  the  right  to  attach  consumers,  either  directly 
to  lines  owned  by  it  or  to  lines  leased  by  it,  or  through  which  that 
commodity  passes  by  any  lawful  arrangement  to  reach  the  point 
of  delivery,  and  when  any  consumer  is  attached  it  becomes  as  such 
its  own  consumer  as  any  other  which  happens  to  be  along  the  lines 
actually  owned  by  the  utility;  and  we  see  no  greater  reason  for 
drawing  such  a  distinction,  than  there  would  be  for  drawing  dis- 
tiction  between  shippers  along  a  railroad,  a  portion  of  which  is 
owned  by  the  operating  company,  a  portion  of  which  it  has  only 
trackage  rights. 

It  is  said  that  if  the  Pittsfield  Company  is  not  a  public  utility, 
then  the  delivery  to  it  by  the  Berea  Company  is  a  delivery  to  an 
industrial,  or  a  wholesaler,  which  can  have  no  priority  over  other 
industrials;  and  if  it  is  a  public  utility;  then  by  Sec.  614-60  the 
effect  of  the  arrangement  is  that  two  utilities  dealing  in  a  like  com- 
modity are  operating  their  lines  in  connection  with  each  other 
and  that  it  would  be  necessary  for  the  Commission  to  approve  of 
the  contract,  or  it  would  be  void. 

It  is  not  necessary,  for  the  purposes  of  this  case,  to  construe 
the  contract  between  the  Berea  Company  and  the  Pittsfield  Com- 
pany, nor  the  contract  between  the  Pittsfield  Company  and  Die 
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Oberlin  Gas  Companyi  for  whatever  rights  they  have  are  not  hj 
virtue  of  any  private  contract,  but  only  by  virtue  of  the  fact  that 
they  have  been  attached  as  producers  and  consumers — ^the  one  to 
the  service  of  the  other— 4ind  by  virtue  of  the  schedule  on  file  with 
the  Ckmunission  prescribing  the  terms  and  rates  of  such  service. 
Neither  is  it  necessary  to  determine  whether  or  not  the  Pittsfield 
Company  is  a  public  utility,  for  there  is  no  such  operation  as  is 
contemplated  by  Section  614-60.  The  Berea  Company  is  not  oper- 
ating in  connection  with  the  Pittefield  Company,  it  is  selling  it  gas 
to  be  transported  to  the  Oberlin  Company  for  distribution  to 
domestic  consumers  and  the  Pittefield  Company  is  one  of  the 
agencies,  or  instrumentalities,  by  or  through  which  the  product 
finally  reaches  the  domestic  consumer  in  Oberlin.  If  the  Pitts- 
field  Company  were  actually  selling  the  gas  to  industrials,  the  Be- 
rea Company  might  weU  refuse  to  deliver  to  the  Pittsfield  Com- 
pany when  it  had  no  gas  for  industrial  consumers.  While  it  is 
true  that  the  Berea  Company  has  no  contract  directly  with  the 
Oberlin  Company,  yet,  as  disclosed  by  the  evidence,  the  very  pur- 
pose of  supplying  gas  to  the  Pittefield  Company  during  the  winter 
months  was  to  enable  that  company  to  meet  the  requiremente  of 
the  Oberlin  Company  in  distributing  gas  to  domestic  consumers 
in  the  village.  The  service  having  thus,  through  the  various  in- 
strumentalties,  been  extended  to  the  domestic  consumer  in  Ober- 
Kn,  the  question  is  not  what  is  the  right  of  the  Pittefield  Com- 
pany as  against  the  Berea  Company,  but  what  are  the  righte  of 
the  domestic  consumers  in  Oberlin  to  whom  the  service  has  been 
extended.  The  service  having  been  extended  to  them,  they  have 
the  same  right  of  service  in  preference  to  consumers  in  Class  2, 
3  and  4,  as  if  they  were  attached  directly  to  the  lines  of  the  Berea 
Company.  The  railway  company  pleads  that  it  is  a  public  utility 
and  sete  that  up  as  one  of  the  reasons  why  it  should  be  entitled 
to  preference  over  other  industrial  consumers,  but  it  would  have 
the  Commission  close  ite  eyes  to  the  use  to  which  the  Pittefield 
Company  is  devoting  the  gas  which  it  buys  from  the  Berea  Com- 
pany. It  is  true  that  the  Railway  Company  is  a  utiHty,  but  it  is 
not  furnishing  gas  to  ite  customers,  it  is  purchasing  gas  solely 
for  power  purposes  and  to  enable  it  to  produce  electrical  energy  to 
run  a  railroad  and  to  furnish  municipalities  with  electricity.  If 
that  were  a  ground  upon  which  it  could  claim  priority  of  service, 
then  all  public  utilities  of  whatever  nature  could  make  the  same 
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claim  and  natural  gas,  in  many  localities,  would  be  entirely  taken 
iaway  from  the  domestic  consumers. 

We  think  it  has  become  the  fixed  policy  of  this,  and  other 
states  having  natural  gas,  that  it  first  be  furnished  to  domestic 
consumers,  many  of  whom  have  so  constructed  their  homes  that 
they  could  not,  without  great  expense  and  inconvenience,  substi- 
tute any  other  fuel  Just  as  a  railway  company,  in  times  of  con- 
gestion of  traffic,  is  first  required  to  transport  perishable  prop- 
erty, foodstuffs,  coal,  and  such  conunodities  as  are  indispensable 
to  the  health,  comfort  and  convenience  of  the  public,  so  public 
utilities,  in  case  they  cannot  supply  all,  must  first  devote  their 
service  to  the  homes,  and  all  the  schedules  of  the  gas  companies 
specifically  state  that  only  their  surplus  product  will  be  furnished 
to  industrial  consumers  and  that  they  must  be  ready,  at  any  and 
all  times,  to  disconnect  when  the  domestic  demand  is  such  as  to  re- 
quire it. 

On  several  different  occasions,  the  matter  of  the  shortage  of 
gas  at  Oberlin  has  been  before  the  Commission  and  three  differ- 
ent orders  have  been  issued  directing  partial  or  entire  disconnec- 
tion of  industrial  consumers,  to  meet  the  emergencies  then  exist- 
ing; but  now,  for  the  first  time,  the  whole  situation  has  been 
brought  to  the  attention  of  the  Commission  in  a  formal  proceeding: 
where  all  interested  parties  had  full  and  ample  opportunity  to  be 
heard  on  all  phases  of  the  question,  and  upon  this  fuller  investiga- 
tion we  are  convinced  that  the  Conmiission  had  ample  authority 
for  making  the  orders  heretofore  entered  and  that  no  contractural 
relations  can  be  lawfully  entered  into  between  a  public  utility  and 
any  one  or  more  of  its  consumers,  which  will  shield  from  the  per- 
formance of  its  duty  to  the  general  public,  or  which,  in  times  of 
shortage,  will  give  preference  to  one  or  more  of  its  consumers. 

Sec.  614-3  G.  C.  places  upon  this  conunission  the  duty  of 
supervising  and  regulating  railroads  and  public  utilities  and  of 
requiring  all  public  utilities  to  furnish  their  products  and  render 
all  services  required  by  law ;  and  we  have  no  doubt  of  the  exclu- 
siveness  of  the  authority  of  the  Commission  in  these  respects. 

If  the  schedule  on  file  by  the  Berea  Company  is  complied  with 
and  in  case  of  shortage  disconnections  are  made  in  conformity  with 
the  rules  and  regulations  contained  in  such  schedules,  we  think  the 
policy  of  the  state  will  be  carried  out. 

The  Commission  finds  that  The  Berea  Pipe  Line  Company 
has  been  and  is  discriminating  in  that  it  is  not  serving  all  con- 
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Burners  in  a  like  class  at  the  same  rate ;  that  it  is  not  extending  to 
all  in  the  same  class  like  service ;  and  that  it  has  been  giving  pref- 
erence in  priority  of  service  and  discriminating  in  rate. 

An  order  will  issue  directing  The  Berea  Pipe  Line  Company 
to  remove  the  discriminations  and  to  enforce  the  rules  and  reg- 
ulations contained  in  its  schedule  on  file  with  this  Commission  re- 
lating to  the  order  in  which  the  various  classes  of  its  consumers 
shall  be  served  and  disconnected  in  case  of  inadequacy  of  supply 
to  meet  the  demands  oi  all. 
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V^Tises  of  RmI  Estate  Situated  m  This  State  and  Owned  by  a 
Non-Resident  are  Snbjeet  to  the  Collateral  Inheritance  Tax  of 
niis  State^^The  Statutes  of  This  State  Do  Not  Impose  the 
GoDateral  Inheritance  Tax  Upon  the  Successors  to  Shares  of 
Stock  In  a  Corporation  Organized  Under  the  Laws  of  This  State 
and  Belongins:  to  the  Esate  of  a  Non-Resident  Decedent. — ^Tax 
Commission  of  Ohio,  Has  Nothing  Whatever  to  Do  With  the  Ad- 
ministration of  the  Collateral  Inheritance  Tax  Laws  of  Ohio, 
Nor  With  the  Decision  of  Any  Question  Which  May  Arise  Iii 
Connection  Therewith. 

No.  797 — (Opinion  Dated  November  20,  1917.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:  I  acknowledge  your  letter  of  recent  date  in 
which  you  enclosed  a  letter  written  on  behalf  of  the  executor  of 
the  estate  of  a  person  who  at  his  death  was  a  resident  of  the  State 
of  New  Hampshire.  The  letter  contains  a  copy  of  the  will  of  the 
decedent  and  a  copy  of  a  supplemental  inventory  of  the  estate, 
showing  that  the  testator  was  the  owner  of  undivided  interests  in 
certain  tracts  of  real  estate  located  in  the  City  of  Columbus,  Ohio, 
and  of  certain  shares  of  stock  in  a  corporation  organized  under  the 
laws  of  this  state. 

You  ask  the  following  questions  in  connection  with  this 
letter: 

'Tlease  advise  the  Conmiission  whether  any  of  the  prop- 
erty included  in  the  supplemental  inventory  is  subject  to  in- 
heritance tax  in  this  state. 

If  any  of  this  property  is  subject  to  inheritance  tsx  in 
this  state,  what  authority  is  to  determine  the  amount  of  the 
same  and  to  whom  is  it  te  be  paid  ? 

What  is  the  jurisdiction  of  the  Tax  Commission  of  Ohio 
over  the  administration  of  the  coUateral  inheritance  tax  law?" 

The  first  question  is  divisible  on  the  facts  stated  into  two 
parts:  that  relating  to  the  real  estate,  and  that  relating  to  the 
shares  of  stock.  As  te  the  former  no  serious  question  exists. 
Under  all  inheritance  tax  laws,  excepting  those  the  scope  of  which 
is  expressly  limited  te  the  taxation  of  the  succession  te  the  prop- 
erty of  residents  of  the  state,  it  has  been  uniformly  held  that  de- 
vises and  intestate  inheritances  of  real  property  located  within 
the  stete  are  taxable,  though  the  testeter  or  intestate  at  the  time 
of  his  death  was  a  resident  of  another  stete. 

384 


Attorney  General  885 

The  express  language  of  Section  5831  of  the  General  Code 

admits  of  no  other  answer  to  this  question.   It  provides  as  follows : 

"AU  property  within  the  jurisdiction  of  this  state,  and 
any  interests  therein,  whether  belonging  to  inhabitants  of 
this  state  or  not,  and  whether  tangible  or  intangible,  which 
pass  by  will  or  by  the  interstate  laws  of  this  state,  or  by  deed, 
grant,  sale  or  gift,  made  or  intended  to  take  effect  in  posses- 
sion or  enjoyment  after  the  death  of  the  grantor,  to  a  person 
in  trust,  or  otherwise,  other  than  to  or  for  the  use  of  the 
father,  mother,  husband,  wife,  lineal  descendant  or  adopted 
child,  shall  be  liable  to  a  tax  of  five  per  cent,  of  its  value  above 
the  sum  of  five  hundred  dollars.  Fifty  per  cent,  of  such  tax 
shall  be  for  the  use  of  the  state;  and  fifty  per  cent,  of  such 
tax  shall  go  to  the.  city,  village  or  township  in  which  said 
tax  originates.  All  administrators,  executors  and  trustees, 
and  any  such  grantee  under  a  conveyance  made  during  the 
grantor's  life,  shall  be  liable  for  all  such  taxes,  with  lawful  in- 
terest as  hereinafter  provided,  until  they  have  been  paid,  as 
hereinafter  directed.  Such  taxes  shall  become  due  and  pay- 
able immediately  upon  the  death  of  the  decedent  and  shall  at 
once  become  a  lien  upon  the  property,  and  be  and  remain  a 
lien  until  paid." 

The  nature  of  this  part  of  your  first  question  does  not  require 
further  comment  upon  the  machinery  of  collection  and  assessment 
of  the  tax  at  this  time,  and  I  advise  without  further  discussion 
that  the  devises  of  the  real  estate  mentioned  in  the  supplemental 
inventory  submitted  to  me  are  subject  to  the  collateral  inheritance 
tax  of  this  state.  In  so  advising  I  assume,  of  course,  that  the  de- 
visees are  not  within  the  degrees  of  relationship  mentioned  in  Sec- 
tion 5331  and  that  the  value  of  each  separate  interest  vesting 
under  the  will  exceeds  the  sum  of  five  hundred  dollars.  In  passing 
I  point  out  that  though  the  property  in  question  represents  merely 
undivided  interests  in  real  estate,  the  phrase  "any  interests  there- 
in," as  used  in  Section  5331,  is  broad  enough  to  make  the  section 
applicable  thereto. 

The  question  as  to  the  taxability  of  the  bequests  of  the  shares 
of  stock  mentioned  in  the  inventory  is  of  very  different  character. 
It  has  heretofore  been  held  in  this  department  that  shares  of  stock 
in  an  Ohio  corporation  belonging  to  the  estate  of  a  non-resident 
decendent  are  not  subject  to  the  collateral  inheritance  tax.  So  far 
as  I  am  advised,  the  uniform  practice  of  the  state  in  the  adminis- 
tration of  the  collateral  inheritance  tax  law  has  been  in  accord 
with  this  viev/.    I  have  felt  disposed,  however,  to  re-examine  the 
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question  with  some  care  in  answering  your  letter  and  not  to  dis- 
miss  it  from  consideration  on  the  authority  of  the  precedents  avail- 
able in  this  department. 

It  must  be  admitted  that  if  the  question  could  be  considered 
as  one  of  general  law,  or  as  one  involving  merely  the  power  of  the 
state  to  impose  a  tax  upon  such  successions  as  are  involved  in  the 
second  part  of  your  first  question,  it  would  have. to  be  said  that 
the  overwhelming  weight  of  authority — ^indeed  the  unanimous 
doctrine  of  the  courts  of  the  several  states — ^would  support  the 
exaction  and  sustain  the  taxation  of  the  succession  to  stock 
owned  by  a  non-resident  decedent  in  a  corporation  of  the  state  im- 
posing the  tax,  whether  or  not  the  certificates  for  such  stock  are 
or  ever  have  been  in  the  state,  and  although  they  have  been  ac- 
tually transferred  in  the  foreign  jurisdiction  before  the  tax  is 
coUected. 

People  V.  Griffith,  245  111.,  532 ; 

In  re  Bronson,  150  N.  Y.,  1 ; 

In  re  Culver,  145  Iowa,  1 ; 

Neilson  v.  Russell,  76  N.  J.  L.,  655 ; 

Dixon  V.  Russell  (N.  J.),  73  AtL,  51 ; 

Douglas  County  v.  Kountz,  84  Neb.,  506 ; 

State  V.  Probate  Court,  128  Minn.,  371,  L.  A.  R.  1916a, 

901; 
Blackstone  v.  Miller,  188  U.  S.,  189 ; 
Greves  v.  Shaw,  173  Mass.,  205 ; 
See  46  L.  R.  A.,  n.  s.,  1168,  Note. 

Many  of  these  cases  can  be  distinguished  on  the  ground  that 
they  arose  under  statutes  substantially  different  from  the  Ohio 
law.  One  of  them.  Groves  v.  Shaw,  supra,  cannot  be  so  distin- 
guished, and  is  exactly  in  point  so  far  as  the  language  of  the  two 
statutes  is  concerned,  though  there  may  be  other  distinctions  be- 
tween the  cases  which  will  be  hereinafter  dwelt  on.  In  spite  of 
this  imposing  array  of  authorities,  however,  I  regard  the  question 
as  at  least  an  open  one  in  Ohio,  and  shall  proceed  to  discuss  it  as 
such,  developing  as  the  discussion  progresses  my  reasons  for  the 
doubt  which  I  entertain  and  ultimately  the  conclusions  at  which 
I  feel  obliged  to  arrive. 

The  Ohio  Constitution,  Article  XII,  Section  2,  requires  that 
all  property  shall  be  taxed,  as  such,  by  a  uniform  rule,  and  so  pre- 
cludes the  double  taxation  of  any  thing  as  property.  Neverthe- 
less, inheritance  taxes  have  been  sustained  in  Ohio,  as  in  other 
states,  not  as  property  taxes  but  as  privilege  or  excise  taxes — 
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the  word  '^privilege'' '  referring  to  the  basis  of  the  tax  and  the 

word  "excise"  to  the  method  thereof. 

State  V.  Ferris,  53  0.  S-,  314 ; 
Hagerty  v.  State,  55  0.  S.,  613 ; 
State  V.  Guilbert,  70  O.  S.,  229 ; 
Executors  of  Eury  v.  State,  72  0.  S.,  448. 

In  each  of  the  first  two  of  these  cases — ^the  one  dealing  with 
the  first  direct  inheritance  tax  law  and  holding  it  unconstitutional 
for  reasons  which  are  not  important  in  the  present  connection,  and 
the  other  dealing  with  the  original  form  of  the  present  collateral 
inheritance  tax  law — ^the  court  had  before  it  a  statute  in  form  like 
Section  5331  of  the  General  Code,  which,  it  will  be  observed,  in 
terms  enacts  that  ''aU  property  within  the  jurisdiction  of  this 
state  •  •  *  shall  be  liable  to  a  tax,"  etc.  So  far  as  the 
words  of  the  statute  were  concerned,  then,  the  tax  was  laid  upon 
property  yet  the  court  sustained  the  tax  as  against  the  main  ob- 
jection in  both  cases  on  the  ground  that  it  was  not  in  substance 
such  a  tax,  but,  as  stated,  was  a  tax  on  a  privilege. 

Burket,  J.,  in  State  vs.  Ferris,   supra,   used   the  foUowing 

language  at  page  326 : 

'It  must  be  conceded  that  the  language  used  in  the  stat- 
ute is  upon  its  face  clearly  a  taxation  of  the  property  itself, 
and  not  of  the  right  to  acquire  property.  And  for  myself,  I 
think  this  is  the  true  construction  of  the  act.  Others  of  the 
court,  however,  think  that  when  the  operation  and  effect  of 
the  statute  are  considered,  that  it  may  be  regarded  as  taxing 
the  right  or  privilege,  rather  than  the  property.  Certain  it 
is  that  the  only  thing  that  can  be  constitutionally  taxed  is 
the  right  or  privilege  of  succession,  ♦  ♦  ♦/' 

The  other  two  cases  cited  dealt  with  the  second  direct  in- 
heritance tax  law  of  the  state,  since  repealed,  which  m  terms  im- 
posed a  tax,  not  upon  property  itself  but  upon  the  right  to  succeed 
to  or  inherit  property  within  the  jurisdiction  of  this  state  "and 
any  interests  therein." 

We  have  it,  therefore,  that  despite  the  language  of  Section 
5331,  the  collateral  inheritance  tax  must  be  regarded  as  a  tax  on 
a  privilege  and  not  as  a  tax  on  property. 

It  seems  to  me  that  the  next  question  which  obviously  arises 
is  to  the  nature  or  identity  of  the  privilege  which  is  taxed.  It 
must  be  admitted  that  this  is  not  the  usual  attitude  of  the  courts 
of  other  states  in  dealing  with  questions  like  the  one  under  con- 
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sideration.  They  have  chosen,  in  some  instances,  to  ignore  this 
fundamental  question  and  to  deal  at  the  outset  with  the  distinct, 
though  also  important,  question  as  to  what  is  meant  by  **property 
within  the  jurisdiction  of  the  state/'  Thus  Knowlton,  Jr.,  in 
Greves  v.  Shaw,  supra,  confines  his  discussion  of  the  entire  ques- 
tion as  to  the  taxability  of  the  succession  to  shares  of  stock  in 
Massachusetts  corporations  belongingf  to  non-residents  of  the 
state  to  the  following : 

"There  can  be  no  doubt  that  stock  in  corporations  organ- 
ized under  the  laws  of  this  commonwealth  ♦  ♦  ♦  is 
property  within  the  jurisdiction  of  the  commonwealth,  within 
the  meaning  of  this  statute.  ♦  ♦  ♦  Such  a  corporation, 
being  in  a  sense  a  citizen  of  this  state,  and  having  an  abiding 
place  here  akin  to  the  domicile  of  a  natural  person,  is  subject 
to  the  jurisdiction  of  the  commonwealth,  and  is  in  fact  within 
the  commonwealth.  The  stockholders  are  the  proprietors 
of  the  corporation,  which  is  itself  the  proprietor  of  the  prop- 
erty owned  and  used  for  the  ultimate  benefit  of  the  stock- 
holders. While  the  corporation  has  a  full  and  complete  legal 
title  to  the  corporate  property,  its  ownership  is  in  a  sense 
fiduciary ;  for  on  winding  up  its  affairs  the  surplus,  after  the 
pasonent  of  debts,  must  be  divided  among  the  stockholders." 

Whether  or  not  these  propositions  of  law  are  correct,  it  is 
submitted  that  they  are  not  enough  in  themselves  to  support  the 
court's  decision  but  that  it  must  likewise  appear  that  the  priv- 
ilege taxed,  though  relating  to  property  within  the  jurisdiction  of 
the  state,  is  the  privilege  exercised  by  the  legatee  or  inheritor  of 
such  shares. 

Though  our  own  Supreme  Court  has  held,  as  I  have  stated, 
that  the  tax  rests  upon  a  privilege  and  that  therefore  some  words 
must  be  read  into  the  statute,  we  have  no  accurate  judicial  defini- 
tion of  what  the  privilege  is  or  recital  of  what  the  interpolated 
words  must  be.  Some  things,  to  be  sure,  are  decided.  Thus  it  is 
not  the  privilege  of  transmitting  by  will  or  descent  that  is  taxed 
but  that  of  receiving  or  succeeding  to. 

Burket,  J.,  in  State  v.  Ferris,  supra,  said : 

"Properly  understood,  it  is  not  the  right  to  transmit,  but 
the  right  and  privilege  to  receive,  that  is  taxed.     ♦     ♦     ♦ 

It  is  clear  that  the  right  is  distinct  and  separate  from 
the  property  itself,  and  the  state  may  tax  this  right  to  receive 
property,     ♦     ♦     ♦." 

Again,  it  is  the  privilege  of  succeeding  to  the  property  right 
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and  not  that  of  acquiring  through  the  machinery  of  the  laws  of 
the  state  the  possession  or  enjoyment  of  the  thing  devised  or 
bequeathed  that  constitutes  the  taxable  privilege. 

Summers,  J.,  in  Executors  of  Eury  vs.  State,  supra,  said : 

"The  right  so  given  either  to  devolve  or  succeed  to  prop- 
erty is  subject  to  the  power  of  the  state  to  tax,  and  generally 
is  taxed.  To  use  a  homely  simile,  it  may  be  likened  to  the 
taking  of  toll  from  the  grist  that  is  sent  to  the  mill,  and  aside 
from  considerations  of  convenience  it  is  immaterial  whether 
the  whole  toll  be  taken  as  soon  as  the  grist  is  received  or  pro- 
portionately as  the  flour  is  delivered.  Generally,  ♦  ♦  ♦ 
the  amount  of  the  tax  is  measured  by  the  value  of  the  prop- 
erty. Our  state,  however,  ♦  ♦  ♦  has  imposed  it  upon 
the  right  of  succession,    ♦     ♦     ♦." 

But  while  the  tax  has  been  likened  to  the  toll  that  is  taken 
from  the  grinding  of  grist,  it  must  not  be  overlooked  that  it  is 
the  right  to  devolve  or  to  succeed  to  property  that  is  taxed, 
and  that  an  additional  exaction  might  be  made  as  is  done  in 
some  states  for  the  service  in  passing  the  property,  some- 
times, as  in  England,  called  probate  duties.  So  that  the 
right  of  the  state  to  and  the  liability  of  the  successor  for  the 
tax  generally  arises  upon  the  death  of  the  owner  of  the  prop- 
erty and  is  not  dependent  upon  the  right  of  succession  ripen- 
ing into  possession  or  en  josonent,    ♦     ♦     ♦." 

(Compare  State  vs.  Probate  Court,  supra,  in  which  it  was  held 
that  the  state's  power  to  exact  an  inheritance  tax  may  rest  upon 
the  privilege  of  taking  over  and  securing  the  possession  or  enjoy- 
ment of  property.) 

Again,  it  is  reasonably  clear — and  indeed  it  has  been  decided 
in  Ohio  by  some  of  the  lower  courts — ^that  the  succession  to  which 
the  privilege  taxed  relates  is  not  the  universal  succession  of  the 
executors  or  administrators,  but  the  singular  succession  of  the 
ultimate  takers,  the  value  of  which,  for  example,  is  to  be  arrived 
at  by  determining  what  they  receive,  in  the  case  of  personality, 
after  the  debts  are  paid  and  the  costs  of  administration  are  de- 
ducted. The  distinction  between  the  two  kinds  of  succession  is 
pointed  out  by  Mr.  Justice  Holmes,  in  Blackstone  vs.  Miller,  188 
U.  S.,  189,  and  the  following  definition  of  one  of  the  two  terms  is 
therein  framed  by  the  learned  justice : 

"Universal  succession  is  the  artificial  continuance  of  the 
person  of  a  deceased  by  an  executor,  heir,  or  the  like,  so  far  as 
succession  to  rights  and  obligations  is  concerned.  It  is  a  fic- 
tion, the  historical  origin  of  which  is  familiar  to  scholars. 
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and  it  is  this  fiction  which  gives  whatever  meaning  it  has  to 
the  saying  mobilia  sequentur  personam." 

The  opinion  in  the  case  last  cited  refers  to  the  singular  suc^ 
cession  throughout  the  discussion  and  refers  also  to  what  is  be- 
lieved to  have  beei^  repudiated  by  the  Ohio  Supreme  Court  as  a 
basis  of  the  privilege  taxed  by  the  collateral  inheritance  tax  law, 
namely,  the  practical  succession  by  the  securing  of  possession  and 
enjoyment.  There  may  be,  and  doubtless  are,  more  than  one  dis- 
tinct privilege  which  might  be  termed  the  ''singular  succession" 
for  the  purposes  of  this  opinion,  and  perhaps,  inaccurately,  the 
term  may  be  held  as  definitive  of  the  separate  interest  of  the  de- 
visee, legatee  or  inheritor  as  distinguished  from  the  estate  as  a 
whole  or  any  aggregate  part  of  it. 

So  far,  then,  it  appears  that  the  Ohio  collateral  inheritance 
tax  rests  upon  the  privilege  of  receiving — ^not  transmitting;  upon 
the  privilege  of  acquiring  a  property  right,  rather  than  upon  the 
privilege  of  securing  the  possession  or  enjoyment  of  the  thing  to 
which  the  right  pertains ;  and  upon  the  separate  privilege  of  each 
person  in  whom  such  rights  are  ultimately  vested,  rather  than 
upon  the  privilege  of  universal  succession  as  it  has  been  defined. 

What  possibilities  remain  ?  It  is  suggested  that  there  are  at 
least  the  following : 

(1)  That  privilege  which  the  law  of  the  taxing  state  af- 
firmatively confers  upon  the  person  whose  interest  is  liable  to  the 
tax;  and 

(2)  That  privilege  which  is  conferred  upon  the  person  whose 
interest  is  liable  to  the  tax  by  the  mere  fact  that  the  law  of  the 
state  imposing  it  recognizes  his  rights,  protects  them  as  property 
rights  and  gives  effect  to  the  succession. 

To  be  more  concrete,  the  first  kind  of  a  privilege  is  the  one 
that  is  created  directly  by  the  state  of  wills  or  the  statute  of  de- 
scent and  distribution  of  the  taxing  state;  in  connection  with 
which  the  inheritance  tax  law  may  be  conceived  of  as  a  sort  of 
exception  to  such  statutes.  That  is  to  say,  the  joint  effect  of  both 
statutes  might  be  expressed  by  some  such  formula  as  the  follow- 
ing: 

In  the  case  of  the  death  of  a  person,  a  resident  of  this  state, 
leaving  neither  wife,  children  nor  parents,  his  brothers  and  sisters 
shall  succeed  to  his  personal  property,  over  and  above  the  amount 
thereof  necessary  to  pay  his  debts,  excepting  that  the  state  will 
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take  out  the  tax,  if  the  share  of  any  brother  or  sister  or  their 
representatives  exceeds  five  hundred  dollars  in  value. 

The  second  of  these  two  possible  views  may  be  illustrated 
by  supposing  the  case  of  personal  property  located  in  Ohio,  as 
livestock  on  a  farm,  belonging  to  a  non-resident  intestate.  The 
law  of  the  state  where  the  intestate  resided  may  provide  that  the 
uncles  and  aunts  of  a  person  dying  under  the  circumstances  sup- 
posed for  the  purpose  of  the  first  illustration  shall  be  preferred  to 
the  brothers  and  sisters  of  the  decedent.  That  law  as  a  matter 
of  fact  will  govern,  for  Ohio  does  not  attempt  to  regulate  the  dis- 
tribution of  personal  property  within  its  borders,  as  such.  But  in 
case  a  wrongdoer  should  get  possession  of  these  cattle,  a  foreign 
administrator  would  have  to  have  his  title  recognized  by  the  courts 
of  Ohio  before  he  could  obtain  relief  in  the  courts,  and  in  award- 
ing him  relief  Ohio  recognizes  and  thereby,  in  effect,  confers  the 
privilege. 

Nay  more,  Ohio  might — ^though  on  principles  of  comity  she 

has  not — assume  to  control  the  devolution  by  death  of  property 

located  within  her  borders.    Therefore,  by  her  acquiscence  in  the 

laws  of  another  state  she  confers  the  privilege  of  succession,  such 

acquiescence  having  the  legal  effect  of  an  adoption  of  the  foreign 

law.    As  put  by  Mr.  Justice  Holmes  in  Blackstone  v.  Miller,  supra : 

''No  one  doubts  that  succession  to  a  tangible  chattel  may 
be  taxed  wherever  the  property  is  found,  and  none  the  less 
that  the  law  of  the  situs  accepts  its  rules  of  succession  from 
the  law  of  the  domicile,  or  that  by  the  law  of  the  domicile  the 
chattel  is  part  of  a  universitas  and  is  taken  into  account 
again  in  the  succession  tax  there.'' 

In  a  word,  then,  the  two  privileges  may  be  described  and  dis- 
tinguished from  each  other  by  referring  to  one  of  them  as  that 
which  the  taxing  state  aflSrmatively  creates  and  to  the  other  as 
that  which  the  taxing  state  negatively  accepts. 

As  pointed  out  by  Mr.  Justice  Holmes  in  the  case  cited  and 
by  the  writer  of  the  exhaustive  note  in  46  L.  R.  A.,  n.  s.,  supra, 
both  privileges  are  within  the  reach  of  the  taxing  power  of  the 
state,  and  though  the  assertion  of  that  power  against  both  at  the 
same  time  involves  an  element  of  inconsistency,  in  that  in  the 
case  the  maxim  Mobilia  soquntur  personam  is  relied  upon  and  in 
the  other  case  it  is  ignored,  such  inconsistency  does  not  defeat  the 
tax  on  constitutional  grounds. 

I  think  we  may  without  discussion  accept  the  conclusion  that 
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the  Ohio  tax,  though  directed  against  what  for  purposes  of  this 

opinion  has  been  called  the  singular  succession,  does  reach  in  its 

entirety  the  first  of  these  privileges,  unless  qualified  by  the  further 

language  of  the  section,  viz:     ''Within  the  jurisdiction  of  this 

state/'    That  is  to  say,  if  property  is  within  the  jurisdiction  of 

this  state,  in  the  sense  in  which  that  term  is  to  be  defined,  and  it 

passes  by  virtue  of  the  state  of  wills  or  by  the  statute  of  descent 

and  distribution  of  this  state,  the  tax  is  payable  on  that  behalf. 

As  stated  by  Burket,  J.,  in  the  opinion  from  which  quotation 

has  already  been  made : 

"This  right  to  receive  property  is  under  the  control  of 
the  legislature,  and  is  has  the  power  to  regulate  and  lay  such 
burdens  thereon  as  it  may  see  fit,  within  the  provisions  of  the 
constitution/' 

Again,  in  State  vs.  Guilbert,  supra.  Spear,  C.  J.,  quotes  with 

approval  from  Magoun  vs.  Illinois  Trust  and  Savings  Bank,  170 

U.  S.,  283,  as  follows : 

"The  right  to  take  property  by  devise  or  descent  is  a 
creature  of  the  law,  and  not  a  natural  right — a  privilege,  and 
therefore  the  authority  which  confers  it  may  impose  condi- 
tions upon  it.'' 

Without  at  this  time  determining  whether  or  not  tangible 
personal  property,  for  example,  located  in  another  state  but  be- 
longing to  the  estate  of  a  deceased  resident  of  this  state  is  subject 
to  our  collateral  inheritance  tax,  I  assume,  then,  that  generally 
speaking  the  proposition  just  laid  down  is  correct. 

But  so  far  as  the  general  nature  of  the  tax  is  concerned,  sub- 
stantially the  same  justification  is  found  for  its  application  to  the 
second  kind  or  class  of  privileges  as  has  just  been  found  for  its 
application  to  the  first  kind  thereof.  Indeed,  so  long  as  the  state 
possesses  the  unquestioned  right,  as  it  does,  to  determine  by  its 
laws  the  manner  in  which  title  to  tangible  property,  both  real  and 
personal,  within  its  limits  may  be  acquired  and  divested,  and  so 
long  as  by  its  control  over  the  person  of  the  debtor  in  the  manner 
pointed  out  by  Mr.  Justice  Holmes  elsewhere  in  his  opinion  in 
Blackstone  vs.  Miller,  supra,  the  state  can  virtually  do  likewise  as 
to  most  classes  of  intangible  personal  property,  such  as  choses  in 
action,  it  does  seem  as  if  all  succession  to  such  property  or  prop- 
erty rights  may  be  said  in  the  truest  sense  to  owe  its  existence 
to  the  laws  of  the  state,  even  though  those  laws  consist  merely  of 
silent  acquiescence  in  the  statutes  of  will  and  descent  and  distri- 
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bution  of  other  states.  I  cannot  conclude,  therefore,  that  the  Ohio 
law,  which  it  will  be  observed  is  silent  on  the  point  as  to  precisely 
what  privilege  is  intended  to  be  reached  by  it,  discriminates  be- 
tween the  two  classes  of  privileges  which  I  have  defined  by  any- 
thing that  is  merely  to  be  implied  from  the  decisions  in  the  Ohio 
cases  which  have  been  cited. 

But  I  must  not  stop  here,  for  the  statute  does  express  some 
qualifications  as  to  the  subject  of  the  tax  and  these  must  now  be 
dealt  with. 

A  careful  examination  of  Section  6331  of  the  General  Code 
will  disclose  two  such  qualifications : 

r 

First:  The  privilege  which  is  taxed  must  relate  to 
property  within  the  jurisdiction  of  the  state ;  and 

Second:  That  privilege  must  relate  to  property  which 
passes  "by  will  or  by  the  intestate  laws  of  this  state,  or  by 
deed,  grant,  sale  or  gift,  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of  the  grantor  J 


yy 


For  the  purposes  of  this  opinion  I  shall  consider  these  two 
qualifications  in  their  inverse  order. 

The  latter  of  them  may  be  merely  another  way  of  saying  that 
the  privilege  taxed  is  that  of  succeeding  to  property  by  virtue  of 
a  will  or  the  intestate  laws  of  this  state,  etc.  What  is  the  force 
and  effect  of  the  phrase  ''of  this  state"  herein  found?  It  cannot 
be  ignored,  for  it  is  expressed  in  the  statute.  Yet  it  qualifies  but 
one  of  the  three  modes  of  passing  title  to  property,  viz.,  by  intes- 
tate laws.  The  grammatical  construction  of  the  sentence  in 
which  it  is  found  is  such  that,  strictly  speaking,  it  cannot  be  held 
to  modify  anything  else  in  the  section.  Let  it  be  assumed,  then, 
for  present  purposes,  that  we  are  dealing  only  with  intestate  suc- 
cession (although  your  question  relates  to  succession  by  will) .  It 
is  to  be  remarked  at  the  outset  that  many  of  the  decisions  which 
were  cited  in  the  opening  paragraphs  of  this  opinion  were  ren- 
dered under  statutes  in  which  this  qualifying  clause  did  not  appear 
or  under  statutes  expressing  exactly  the  opposite  meaning.  The 
statute  involved  in  In  re  Bronson,  supra,  was  described  in  the 
opinion  of  Gray,  J.,  as  follows : 

'*By  section  one,  a  tax  is  imposed  upon  the  transfer  of  any 
real  or  personal  property  ♦  ♦  ♦  when  the  transfer  is  by 
will  or  by  the  intestate  laws  of  this  state  from  a  resident  de- 
cedent; or  when  the  transfer  is  by  will  or  intestate  law,  of 
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property  within  the  state  and  the  decedent  was  a  non-resident 
at  the  time  of  his  death.'' 

Obviously,  the  New  York  law  thus  described  does  not  mean 
the  same  thing  as  the  Ohio  law  now  under  consideration.  There 
the  qualif  jring  words  ''of  this  state''  applied  only  in  case  the  trans- 
fer was  from  a  resident  decedent.  They  were  omitted  in  dealing 
with  transfers  of  property  within  the  state  when  the  decendent 
was  a  non-resident.  This  is  made  clear  by  the  dissenting  opinion 
of  Vann,  J.,  who  agreed  with  the  majority  of  the  court  on  the  point 
which  is  of  interest  to  us.    His  analysis  of  Section  1  is  as  follows : 

'Two  classes  of  cases  are  thus  provided  for:  1.  The 
property  of  residents,  passing  under  the  laws  of  this  state, 
without  regard  to  where  the  property  may  be;  2.  The  prop- 
erty of  non-residents,  passing  under  the  laws  of  another  state, 
when  the  property  is  within  this  state." 

The  statute  of  Iowa  construed  in  the  case  of  in  re  Culver  read 

as  follows : 

"All  property  within  the  jurisdiction  of  this  state,  and 
any  interests  therein,  whether  belonging  to  the  inhabitants  of 
this  state  or  not  and  whether  tangible  or  intangible,  which 
shall  pass  by  will  or  by  statutes  of  inheritance  of  this  or  any 
other  state,  or  by  deed,  grant,  sale  or  gift,  made  or  intended 
to  take  effect  in  possession  or  in  enjoyment,  ete.,  shall  be  sub- 
ject to  a  tax." 

I  call  attention  to  the  remarkable  similarity  of  the  Iowa 
statute  to  Section  6331  of  the  General  Code  in  all  respects  save  in 
the  use  of  the  underscored  language  in  the  Iowa  statute.  The 
same  thing  will  be  found  to  be  true  of  all  the  statutes  involved  in 
the  other  cases  cited  excepting  the  Massachusetts  act  of  1891,  in- 
terpreted in  Greves  vs.  Shaw,  supra.  That  statute  was  word  for 
word  the  same  as  the  Ohio  law.  The  Ohio  law  was  passed  in  1893 
and  may  be  regarded  as  modeled  after  the  Massachusette  statute. 
Neverthless,  Greves  vs.  Shaw  was  not  decided  until  1898,  after 
the  law  was  adopted  in  Ohio.  Therefore,  it  is  not  a  controlling 
decision  upon  the  principle  that  when  the  legislature  of  one  state 
adopte  a  statute  of  another  state  it  is  deemed  to  have  adopted  with 
it  such  judicial  interpretation  of  the  latter  as  has  been  placed  upon 
it  by  the  courts  of  that  state.  (See  argument  of  Carter,  Jr.,  in 
People  vs.  Griffith,  supra.) 

As  I  have  pointed  out.  Judge  Knowlton  in  the  Massachusetts 
case  ignores  whatever  effect  might  be  given  to  the  words  "of  this 
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state/'  and  because  he  ignores  these  words  the  authority  of  his 

decision  is,  I  believe,  weakened. 

Still  dealing  for  the  purpose  of  the  argument  with  the  case 

of  intestate  succession  alone,  and  observing  that  the  Ohio  statute 

is  essentially  different  so  far  as  such  successions  are  concerned 

from  those  of  most  of  the  other  states,  I  now  inquire  what  is 

meant  by  property  passing  '"by  the  intestate  laws  of  this  state/' 

Putting  it  in  another  way,  the  question  may  be  phrased  as  follows : 

When  may  property  be  said  to  pass  by  the  intestate  laws 
of  Ohio? 

Obviously,  in  the  case  of  real  property  located  in  Ohio  "the 
intestate  laws  of  this  state"  in  the  narrowest  sense  in  which  that 
phrase  might  be  interpreted  govern  the  devolution  or  "passing*' 
of  such  property  in  case  of  death.  Suppose,  however,  the  ques- 
tion were  as  to  tangible  personal  property,  such  as  the  livestock 
referred  to  in  the  illustration  chosen ;  would  such  property  be  held 
to  pass  by  the  intestate  laws  of  this  state  ?  I  have  already  pointed 
out  that  in  a  sense  the  property  may  be  said  to  pass  by  or  under 
the  sanction  of  the  laws  of  this  state — such  laws,  for  example,  as 
recognize  the  rights  of  foreign  administrators,  or  provide  for 
ancillary  administration  upon  such  property  through  the  courts 
of  this  state.  But  are  such  laws  "intestate  laws"?  This,  as  I 
Bee  it,  is  the  question  which  must  be  answered. 

Without  pausing  to  deal  with  the  question  of  tangible  per- 
sonal property  located  in  this  state  and  passing  by  intestate  laws 
from  a  decedent  who  was  at  the  time  of  his  death  not  a  resident  of 
Ohio,  I  pass  directly  to  the  question  which  you  raise  respecting 
shares  of  stock  in  an  Ohio  corporation,  in  so  far  as  such  shares  of 
stock  might  pass  by  intestate  laws. 

On  this  point  Greves  v.  Shaw,  as  I  have  pointed  out,  is  silent, 

but  Neilson  vs.  Russell,  supra,  decided  under  an  earlier  New  Jersey 

statute,  contain  pertinent  reasoning.    I  quote  somewhat  fully 

from  the  opinion  of  Swayze,  J.,  in  that  case : 

"In  a  case  like  this  the  temptation  is  strong  to  pass  an 
opinion  upon  the  fundamental  and  important  questions  which 
are  exhaustively  discussed  at  the  bar,  ♦  ♦  ♦  We  prefer, 
however,  to  codSne  our  discussion  to  the  exact  point  presented 
by  the  case,  which,  we  think,  is  the  much  narrower  one  of 
the  proper  interpretation  of  the  statute.  For  that  purpose  we 
assume  that  shares  of  stock  in  a  New  Jersey  corporation  have 
a  situs  in  this  state,  and  that  succession  thereto  or  transfer 
thereof,  may  be  taxed  by  our  legislature;  and  that  the  tax 
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imposed  by  the  act  of  1894  is  either  a  legacy  or  a  succession 
tax  and  not  a  property  tax.  *  *  ♦  The  question  we  have 
to  decide  is,  then,  simply  whether  the  statute  reaches  the 
present  case. 

An  examination  of  the  act  shows  that  it  imposes  a  tax 
(1)  upon  all  property  which  passes  by  will  or  the  intestate 
laws  of  this  state  from  any  person  ♦  ♦  ♦  while  being  a 
resident  of  the  state;  (2)  upon  all  property  which  shall  be 
within  this  state  which  shall  be  transferred  by  inheritance, 
distribution,  bequest,  devise,  deed,  grant,  sale  or  gift,  made 
or  intended  to  take  effect  in  possession  or  enjoyment  after 
death.  *  ♦  ♦  The  first  class  obviously  affects  the  suc^ 
cession  of  residents  of  this  state  only.  If  the  present  tax  is 
to  be  sustained,  it  must  be  because  the  succession  sought  to 
be  taxed  comes  within  the  second  class. 

Our  act  was  modeled  after  the  New  York  act  of  1885,  and, 
if  we  had  made  no  change  in  that  act,  we  should  be  held  upon 
well  settled  principles  to  have  adopted  with  the  act  the  con- 
struction previously  placed  thereon  by  the  New  York  courts 

♦  *  *  In  fact,  however,  we  modified  the  language  of  the 
New  York  act  by  inserting  at  the  beginning  of  the  dause  the 
words  *all  property"  in  place  of  the  mere  relative  'which'  and 
by  adding  the  words  'inheritance,  distribution,  bequest,  de- 
vise.'   We  are  not  therefore  concluded  by  that  decision. 

It  is  clear  that  the  legislature  did  not  intend  to  tax  all 
successions  of  non-residents.  If  it  had  meant  that,  it  would 
have  taxed  all  property  within  this  state  which  should  be 
transferred  from  a  decedent  by  will  or  intestacy.  (We  disre- 
gard as  quite  inapplicable  to  the  present  case,  transfers  by 
deed,  grant,  sale  or  gift  intended  to  take  effect  after  death.) 
Instead  of  using  the  general  language,  which  was  naturally 
suggested  by  the  use  of  the  words  *by  will  or  by  the  intestate 
laws  of  this  state,'  employed  in  the  previous  clause,  the  act 
limits  the  tax  upon  transfers  of  the  property  of  non-residents 
to  transfers  by  inheritance,  distribution,  bequest  or  devise. 

*  *  *  What  is  to  be  taxed,  therefore,  as  far  as  the  pres- 
ent case  is  concerned,  is  a  transfer  by  bequest  from  Mills 
(the  testator)  to  his  legatees,  or  *  ♦♦  it  is  the  singular 
succession  of  the  legatee,  not  the  universal  succession  of  the 
executors.  That  this  is  the  true  construction  of  the  act  is 
indicated  further  by  the  provisions  of  Section  6  *  *  * 
authorizing  the  executors  to  deduct  the  tax  from  the  legacy 
or  property  for  distribution.  The  tax  is  not  a  general  charge 
against  the  estatee,  but  a  charge  upon  the  legacies.    ♦     ♦    ♦" 

(In  this  respect,  of  course,  the  New  Jersey  law  was  in- 
terpreted by  the  court  in  the  same  way  in  which  the  Ohio  law 
has  always  been  interpreted.) 

'This  succession  is  a  succession  under  the  English  law, 
by  which  the  validity  and  amount  of  the  bequest  must  be  de- 
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termined.  *  ♦  *  The  succession  to  the  legacy  is  com- 
plete only  in  a  foreign  jurisdiction,  and  it  would  certainly  be 
anomalous  to  tax  that  succession  here.  The  case  differs  from 
those  arising  under  the  New  York  act  of  1892,  and  statutes 
modeled  thereon,  which  assume  to  tax  the  transfer  of  prop- 
erty within  the  jurisdiction;  under  these  statutes  it  is  the 
situs  of  the  property  which  justifies  the  taxation  of  the  trans- 
fer. Our  statute  of  1894  does  not  undertake  to  tax  all  trans- 
fers of  property  within  our  jurisdiction,  but  only  transfers  by 
inheritimce,  distribution,  bequest  or  devise.  *  ♦  *  The 
Massachusetts  cases  are  not  in  point  for  a  like  reason.  There 
the  statute  imposes  a  tax  on  'all  property  within  the  jurisdic- 
tion of  the  commonwealth  and  any  interest  therein,  whether 
bdonging  to  the  inhabitants  of  the  commonwealth  or  not,  and 
whether  tangible  or  intangible.  Grewes  v.  Shaw,  173  Mass., 
205." 

(Of  course,  as  pointed  out,  the  scope  of  the  Massachusetts 
statute  is  not  accurately  indicated  by  the  language  quoted  by 
the  New  Jersey  court,  but  is  further  limited  by  a  clause  ig- 
nored alike  by  the  Massachusetts  court  in  reaching  its  de- 
cision and  by  the  New  Jersey  court  in  distinguishing  the  case, 
which  clause  is  present  in  the  Ohio  statute.) 

"In  short,  our  statute  imposes  a  legacy  duty  and  not  a 
transfer  or  successive  tax.     *     *     *" 

(If  this  were  the  sole  ground  of  the  court's  decision  it 
would  possibly  be  distinguishable  upon  grounds  suggested  by 
the  decision  in  Executors  of  Eury  v.  State,  supra;  but  more 
follows  in  the  opinion  of  the  New  Jersey  court.) 

'^We  reach  the  same  result  if  we  *  *  *  look  at  this 
tax  as  a  succession  tax.     *     ♦     ♦ 

The  ground  upon  which  this  extraordinary  exaction, 
*  *  *  is  sustained,  is,  as  stated,  in  the  opinion  of  the  Su- 
preme Court,  that  *the  rights  of  testamentary  disposition  and 
of  succession  are  creatures  of  law  upon  the  exercise  and  op- 
eration of  which  the  lawmakers  may  impose  terms.'  We 
think  it  follows  logically  that  the  only  law  which  can  impose 
the  terms  is  the  law  that  creates  the  right.  In  this  case  it  is 
the  English  law.  The  title  to  the  stock  passed  by  virtue  of 
the  will  to  the  executors  from  the  moment  of  the  testator's 
death,  and  probate  was  operative  only  as  the  authenticated 
evidence,  not  as  the  foundation  of  the  executor's  title.  ♦  ♦  ♦ 
However  convenient  it  may  have  been  to  take  out  letters  tes- 
tamentary in  New  Jersy,  such  a  course  was  not  essential  un- 
der our  laws  to  vest  the  title  in  the  executor ;  it  was  only  of 
consequence  as  a  matter  of  procedure.  *  ♦  *" 

While  the  New  Jersey  statute  thus  interpreted  was,  as  I  have 
parenthetically  pointed  out,  quite  different  from  the  Ohio  law,  the 
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reasoning  of  the  court  is  certainly  applicable  to  the  phrase  '"by 
the  intestate  laws  of  this  state"  as  found  in  our  statute.  This  is 
the  only  case  I  have  been  able  to  find  in  which  anything  like  the 
question  which  I  have  last  raised  and  am  now  discussing  has  been 
carefully  considered.  As  I  have  shown,  there  was  no  occasion  to 
consider  such  a  question  in  most  of  the  cases. 

Was  the  New  Jersey  court  right  in  giving  to  the  equivalent 
of  our  phrase  '"by  the  intestate  laws  of  this  state''  the  restricted 
meaning  which  it  applied?  To  hold  otherwise  would  involve,  I 
submit,  the  following  consequences : 

It  is  true  that  the  Ohio  law  which  creates  Ohio  corporations 
and  gives  to  them  and  their  stockholders  all  the  rights  which  they 
severally  may  enjoy  defines  the  terms  upon  which  a  share  of  stock 
may  pass  from  one  shareholder  to  another.  If  it  does  not  do  this 
expressly  it  does  it  by  necessary  implication.  If  it  is  a  part  of  the 
law  of  Ohio  that  a  share  of  stock  shall  be  regarded  as  personal 
property  and  subject  to  devolution  on  death  the  same  as  any  other 
personal  property;  and  if  the  law  of  Ohio  permits  such  property 
to  pass  on  death  according  to  the  laws  of  the  state  in  which  the 
intestate  decedent  resided  at  the  time  of  his  death,  then  it  could 
be  well  said  that  the  share  of  stock  passed  at  intestate  death  under 
the  laws  of  Ohio.  But  to  reach  a  result  opposite  to  that  suggested 
by  the  reasoning  of  the  New  Jersey  court  would  be  to  hold  that 
the  corporation  laws  of  Ohio,  both  express  and  implied,  are  '*in- 
testate  laws."  It  seems  to  me  that  this  would  be  going  too  far. 
We  are  dealing  with  a  privilege  tax,  which,  however  just  may  be 
its  basis,  is  in  the  nature  of  an  extraordinary  exaction.  Such  tax 
laws  are  generally  supposed  to  be  subject  to  strict  interpretation, 
though  it  must  be  admitted  that  the  attitude  of  some  of  the 
courts  toward  them  has  been  quite  the  opposite.  But  it  would 
not  only  be  a  liberal  interpretation  of  the  Ohio  statute  to  say 
that  a  share  of  stock  in  an  Ohio  corporation  belonging  to  the 
estate  of  a  deceased  intestate  resident  of  another  state  would  i>ass 
by  the  intestate  laws  of  Ohio — it  would  be  indeed  a  forced  and 
artificial  interpretation  thereof. 

In  my  opinion,  so  far  as  intestate  succession  is  concerned, 
the  general  assembly  of  Ohio  by  the  use  of  the  phrase  '"of  this 
state"  has  clearly  evinced  the  intention  to  limit  the  privilege  taxed 
to  the  first  of  the  two  kinds  of  privileges  above  pointed  out.  I 
come,  therefore,  to  the  conclusion  that  if  the  question  which  you 
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ask  related  to  an  intestate  estate  the  tax  would  not  apply  to  the 
shares  of  stock  In  question. 

But  how  different  it  is  with  respect  to  property  passing  by 
will  ?  As  a  matter  of  statutory  interpretation,  and  regardless  of 
the  grammatical  structure  of  Section  4331  of  the  General  Code,  I 
am  of  the  opinion  that  the  same  limitation  runs  throughout  the 
whole  section,  and  that  the  Ohio  statute  is  to  be  interpreted  ac- 
cording to  the  principles  set  forth  in  the  decision  of  the  New 
Jersey  court. 

I  am  of  the  opinion,  therefore,  in  answer  to  the  second  part  of 
your  first  question  that  as  a  matter  of  interpretation  under  Sec- 
tion 5331  of  the  General  Code  and  because  of  the  presence  therein 
of  the  qualifying  phrase  ''of  this  state''  the  succession  to  the 
shares  of  stock  in  the  Ohio  corporation  in  question  owned  by  the 
non-resident  testator  is  not  taxable  under  said  section. 

This  conclusion  does  no  violence  to  the  phrase  "whether  be- 
longing to  inhabitants  of  this  state  or  not,"  in  Section  5331,  be^ 
cause  that  phrase  still  has  application  at  least  to  real  property  lo- 
cated in  Ohio.  The  conclusion  at  which  I  have  arrived  makes  it 
unnecessary  for  me  to  consider  the  meaning  of  the  phrase  ''within 
the  jurisdiction  of  this  state"  as  also  used  in  said  section,  although 
if  the  answer  to  your  question  depended  upon  its  interpretation  I 
should  be  obliged  to  hold,  consistently  with  all  the  cases  which  I 
have  cited,  that  such  shares  of  stock  may  be  regarded  as  prop- 
erty within  the  jurisdiction  of  this  state. 

My  conclusion  on  this  question  is  fortified  by  certain  other 
considerations  which  are  apparent  on  the  face  of  Section  5331  of 
the  General  Code  and  other  sections  of  the  inheritance  tax  law. 

In  the  first  place,  the  machinery  of  the  law  makes  no  express 
provision  for  the  collection  of  any  such  tax.  The  sections  involved 
are  Sections  6336,  6339,  5340,  5343,  5344  and  6347  of  the  General 
Code.    I  will  briefly  abstract  the  provisions  of  these  sections : 

Section  6336  makes  it  the  duty  of  the  administrator,  execu- 
tor or  trustee  to  deduct  the  tax  from  the  property  or  collect  the 
tax  thereon  from  the  legatee  or  person  entitled  to  the  property. 

Section  5339  authorizes  such  administrators,  etc.,  to  sell  so 
much  of  the  estate  of  the  deceased  as  will  enable  them  to  pay  the 
tax  in  like  manner  as  they  are  empowerd  to  do  for  the  payment  of 
debts. 

Section  5340  begins  the  machinery  of  valuation  and  provides, 
in  substance,  that  the  inventory  of  the  estate  and  filed  in  the  Pro- 
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bate  Court  shall  be  the  basis  of  the  appraisal. 

Section  6343  provides  for  judicial  proceeedings  to  determine 
the  value,  which  may  be  instituted  by  the  prosecuting  attorney  of 
the  proper  county  or  by  any  person  interested  in  the  succession  to 
the  property. 

Section  5344  vests  in  the  Probate  Court,  having  either  prin- 
cipal or  auxiliary  jurisdiction  of  the  settlement  of  the  estate, 
jurisdiction  to  hear  and  determine  all  questions  relating  to  the  tax. 

Section  5347  provides  the  Probate  Court  shall  not  accept  or 
allow  any  final  settlement  of  the  account  of  an  executor,  adminis- 
trator or  trustee  unless  it  shows,  and  the  judge  of  the  court  finds, 
that  all  taxes  imposed  by  the  provisions  of  the  law  have  been  i>aid. 

Nowhere  is  there  any  prohibition  against  the  transfer  of 
stock  on  the  books  of  the  corporation  without  the  payment  of  the 
tax,  and  at  the  very  least  there  is  no  machinery  for  the  collection 
of  the  tax  inquired  about  in  the  second  part  of  your  first  question 
unless  there  should  be  ancillary  administration  in  a  Probate  Court 
of  Ohio  for  the  purpose  of  procuring  such  transfer,  or  otherwise. 
It  is  true  that  in  order  that  there  may  be  a  perfect  devolution  of 
personal  estate  there  must  be  some  administration  or  execution  of 
a  will.  The  question,  however,  is  whether  the  stock  of  a  domestic 
corporation  requires  such  ancillary  administration  or  executorship. 

Section  8682  of  the  General  Code,  which  is  applicable  to  shares 

of  stock  issued  prior  to  1911,  provides  that 

''Shares  of  stock  in  a  corporation  shall  be  personal  prop- 
erty, and  when  fully  paid  up,  be  subject  to  levy  and  sale  upon 
execution  against  the  owner.'' 

Under  this  Section  it  has  been  held  that  while  the  share  of 
stock  is  property  distinct  from  the  capital  or  property  of  the  cor- 
poration, and  belongs  to  the  stockholder  and  not  to  the  corpor- 
ation, and  for  purpose  of  property  taxation  takes  its  situs  from 
the  domicile  of  the  owner  (Bradley  vs.  Bauder,  36  O.  S.  28) ,  it  is  to 
be  regarded  as  in  the  possession  of  the  corporation  for  the  purpose 
of  garnishee  process  and  proceedings  in  aid  of  execution  (Norton 
vs.  Norton,  43  O.  S.  509 ;  Ball  vs.  Manufacturing  Company,  67  0. 
S.,  306) .  In  that  state  of  the  law  it  would  seem  that  despite  the 
doctrine  referred  to  the  legal  title  of  a  foreign  executor  or  adminis* 
trator  to  the  stock  for  the  purpose  of  further  administration  would 
be  perfect,  though  as  a  matter  of  choice  domestic  letters  of  admin- 
istration or  executorship  might  be  taken  out,  (See  Cook  on  Cor- 
porations, Vol.  1,  Sec.  329,  page  929,  Note  6). 
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On  the  Whole,  there  may  be  some  doubt  as  to  whether  the  Pro- 
bate Coxxtt  in  which  such  anciUary  administration  as  might  be 
procured  by  a  foreign  executor  or  administrator  for  the  purpose 
of  securing  the  proper  transfer  of  the  stock,  and  to  protect  the 
same  as  against,  for  example,  proceedings  in  aid  of  execution, 
were  pending  would  not  have  adequate  machinery  under  the  Sec- 
tions which  have  been  abstracted  for  the  collection  of  the  tax. 

But  since  1911  the  uniform  stock  transfer  law  has  been  in 

effect  in  this  state  (Sections  867S-1  to  8673-22,  inclusive,  of  the 

General  Code,  102  0.  L.  600).    The  provisions  of  this  Act  virtu- 

aUy  reverse  some  of  the  decisions  referred  to.       (See  Section 

8673-13,  General  Code).    True,  it  is  provided  by  Section  8673-2 

that 

'Nothing  in  this  act  shall  be  construed  as  enlarging  the 
powers  *  *  *  of  a  trustee,  executor  or  administrator, 
or  other  fiduciary,  to  make  a  valid  indorsement,  assignment 
or  power  of  attorney." 

but  this.  Section  does  not  affect  the  right  of  a  trustee,  executor  or 
administrator  to  acquire  legal  title  to  the  share  of  stock. 
Section  8673-1  provides,  in  part,  that 

''Title  to  a  certificate  and  to  the  shares  represented 
thereby  can  be  transferred  only,     •     ♦     ♦ 

(b)  By  delivery  of  the  certificate  and  a  separate  docu- 
ment containing  a  written  assignment  of  the  certificate  or  a 
power  of  attorney  to  sell,  assign*  or  transfer  the  same  or  the 
shares  represented  thereby  signed  by  the  person  appearing 
by  the  certificate  to  be  the  owner  of  the  shares  represented 
thereby." 

And  Section  8673-1  provides  that 

"In  any  case  not  provided  for  by  this  act,  the  rules  of 
law  and  equity,  including  the  law  merchant,  and  in  particulai 
the  rules  relating  to  the  law  of  principal  and  agent,  executors, 
administrators  and  trustees    *     *     *    shall  govern." 

I  do  not  undertake  to  give  an  interpretation  of  this  law  save 
to  point  out  that  it  clearly  has  some  effect  upon  the  inherent  na« 
ture  and  location  of  a  share  of  stock.  The  certificate  of  stock, 
formerly  merely  evidence  of  the  share,  which  for  some  purposes 
at  least  was  regarded  as  in  the  possession  of  the  corporation,  has 
under  this  Act  acquired  a  larger  significance,  and  it  seems,  though 
I  can  not  so  decide,  that  domestic  administration  could  no  longer 
be  considered  as  necessary  for  any  purpose  to  protect  the  title  of 
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the  foreign  executor  or  administrator,  inasmuch  as  the  interest  of 
the  stockholder  could  not  be  reached  by  attachment  against  the 
corporation. 

It  is  true,  however,  that  the  mere  failure  of  the  inheritance 
tax  law  to  provide  express  machinery  for  the  collection  of  the  tax 
as  a  condition  precedent  to  transferring  stock  is  not  of  deter- 
mining force  in  itself.  Our  inheritance  tax  laws  have  such  ma- 
chinery, but  our  own  law  lacks  so  much  essential  machinery  which 
has  to  be  supplied  in  order  to  make  it  workable,  that  if  it  was  the 
intention  of  the  legislature  to  impose  the  tax  under  the  circum- 
stances considered  in  answering  the  second  part  of  your  first  ques- 
tion I  would  have  no  difficulty  in  arriving  at  the  conclusion  that 
such  machinery  could  be  supplied.  For  example,  the  law  pro- 
vides that  an  estate  liable  to  the  tax  shall  not  be  delivered  by  the 
executor  or  administrator  to  the  legatee  or  inheritor  unless  the 
tax  has  been  paid.*  Should,  therefore,  the  foreign  executor  or  ad- 
ministrator, assuming  his  power  to  do  so,  attempt  to  secure  the 
transfer  on  the  books  of  the  company  to  a  legatee  or  inheritor 
without  paying  the  tax,  it  might  be  held  that  the  company  would 
be  liable  to  the  state  in  damages  for  permitting  an  unauthorized 
transfer. 

See  note,  45  L.  R.  A.,  n.  s.,  1076 ; 

Cook  on  Corporations,  Vol.  1,  Sec.  329,  page  930,  notes  4 

and  5,  citing  Attorney  General  vs.  New  York,  etc.,  Co. 

1899  A.  C.  62. 

Therefore,  I  do  not  feel  that  I  can  attach  great  significance 
to  the  mere  failure  of  the  law  to  provide  specific  and  detailed  ma- 
chinery for  the  collection  of  the  tax  under  circumstances  as  are 
now  being  considered.  Such  failure  is  at  the  most  but  slight 
cumulative  evidence  to  be  considered  in  connection  with  the  mat- 
ters already  referred  to  and  those  to  which  I  shall  hereinafter 
refer. 

In  the  second  place,  amended  Section  5331,  conformably  to 
Article  II,  Sections  7  and  9  of  the  Constitution  as  amended  Sep- 
tember 3,  1912,  requires  that  fifty  per  centum  of  the  collateral 
inheritance  tax  shall  '^go  to  the  city,  village,  or  township  in  which 
such  tax  originates.''  The  only  manner  in  which  this  provision  of 
the  Constitution  can  be  given  any  effect  is  to  regard  the  tax  as 
having  originated  in  the  taxing  districts  in  which  the  property  on 
which  the  privilege  taxed  is  predicated  has  its  situs  or  location. 
(Opinion  of  Attorney  General  1915,  Vol.  1,  page  132;  report  of 
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the  Attorney  General  1914,  Vol.  1,  page  333).  Unless  it  be  held 
that  such  stock  is  located,  or  to  be  regarded  as  located,  at  the 
principal  place  of  business  of  the  domestic  corporation  within  this 
state  for  the  purpose  of  this  Section,  I  can  not  see  how  this  para- 
mount and  constitutional  requirement  can  be  satisfied.  While 
the  reasoning  in  some  of  the  cases  cited  might  support  such  a  con- 
clusion, I  entertain  grave  doubt  as  to  whether,  in  the  absence  of 
positive  legislative  enactment  on  the  subject,  I  would  be  justified 
in  holding  that  such  is  the  case.  Here  again  we  have  a  considera- 
tion which,  though  not  absolutely  conclusive  in  itself,  rather  tends 
to  support  the  interpretation  of  the  operative  provisions  of  the  law 
which  I  have  felt  obliged  to  make. 

For  all  these  reasons,  then,  I  am  of  the  opinion  that  in  their 
present  form  the  statutes  of  this  state  do  not  impose  the  col- 
lateral inheritance  tax  thereof  upon  the  succession  to  shares  of 
stock  in  a  corporation  organized  under  the  laws  of  this  state  and 
belonging  to  the  estate  of  a  non-resident  decedent. 

The  answer  to  your  second  question  has  been  suggested  by 
the  citation  of  the  machinery  provisions  of  the  statutes.  As  to 
real  estate  located  in  Ohio,  which  I  have  held  to  be  subject  to  the 
collateral  inheritance  tax,  it  is  plain  that  the  Probate  Court  of 
Cuyahoga  County,  wherein  such  real  estate  is  located,  would  have 
the  authority  to  determine  the  amount  of  the  tax  were  any  ques- 
tion raised,  and  that  the  treasurer  of  said  county  is  to  collect  the 
same.  If  no  question  is  raised,  and  an  inventory  is  filed  in  the 
Probate  Court  of  Cuyahoga  County  in  connection  with  the  Pro- 
bate of  the  will  therein,  such  inventory,  in  so  far  as  it  can  be  con- 
veniently separated  and  show  the  value  of  the  undivided  interests 
in  the  real  estate  in  question,  may  be  taken  as  the  value  of  the 
estate  and  certified  as  such  by  the  county  auditor  to  the  county 
treasurer  under  the  provisions  of  Section  5340  of  the  General 
Code.  If  this  can  not  be  done,  however,  or  if  any  question  is 
raised  as  to  the  actual  market  value  of  the  taxable  interests,  such 
question,  as  above  pointed  out,  must  be  determined  by  the  Pro- 
bate Court  of  Cuyahoga  County  under  Sections  5343  and  5344  of 

the  General  Code. 

Your  third  question  may  be  answered,  first,  by  the  statement 
that  the  inheritance  tax  law  itself  gives  no  power  or  jurisdiction  to 
the  Tax  Commission  respecting  the  administration  of  its  pro- 
visions ;  nor  can  I  find  in  the  general  powers  of  the  Tax  Conunis- 
sion  enumerated  in  Sections  1465-1  to  1465-36  of  the  General  Code 


404  Depabthent  Refobts 

any  express  provision  authoriztn^r  the  Commission  to  administer 
the  collateral  inheritance  tax  laws  or  to  issue  orders  and  instruc- 
tions concerning  the  administration  of  the  same.  There  is  re- 
peated reference  in  this  group  of  Sections  to  ''the  laws  which  the 
Commission  is  required  to  administer/'  but  to  find  out  what  those 
laws  are  one  must  turn  to  the  specific  tax  laws  of  the  state.  Of 
those  at  present  in  force  the  following  only  seem  to  require  con- 
sideration : 

Section  5623,  General  Code,  Section  70  of  the  so-called  Par- 
rett-Whittemore  Law  of  1915,  (106  O.  L.  265) : 

''The  tax  commission  of  Ohio  shall  decide  all  questions 
that  may  arise  with  reference  to  the  construction  of  any  stat- 
ute affecting  the  assessment,  levy  or  collection  of  taxes,  in 
accordance  with  the  advice  and  opinion  of  the  attorney  gen- 
eral. Such  opinion  and  the  rules,  regulations,  orders,  and  in- 
structions of  the  commission  prescribed  and  issued  in  con- 
formity therewith  shall  be  binding  upon  all  officers,  who  shall 
observe  such  rules  and  regulations  and  obey  such  orders  and 
instructions  unless  and  until  the  same  are  reversed,  annulled 
or  modified  by  a  court  of  competent  jurisdiction.*' 

Section  5624,  General  Code,  enacted  as  Section  71  of  the  Par- 
rett-Whittemore  Law : 

"The  tax  commission  of  Ohio  shall,  from  time  to  time, 
prescribe  such  general  and  uniform  rules  and  regulations  and 
issue  such  orders  and  instructions,  not  inconsistent  with  any 
provision  of  law,  as  it  may  deem  necessary,  respecting  the 
manner  of  the  exercise  of  the  powers  and  discharge  of  the 
duties  of  any  and  all  officers,  relating  to  the  assessment  of 
property  and  the  levy  and  collection  of  taxes.  It  shall  cause 
the  rules  and  regulations  prescribed  by  it  to  be  observed,  the 
orders  and  instructions  issued  by  it  to  be  obeyed  and  the 
forms  prescribed  by  it  to  be  observed  and  used.*' 

J 
Section  6624-6: 

"The  tax  commission  of  Ohio  shall  compile  the  laws  of 
the  state  relating  to  the  assessment  of  property  for  taxation 
and  the  levy  and  collection  of  taxes,  with  such  annotations, 
instructions  and  references  to  the  decisions  of  the  courts  con- 
cerning the  same,  as  it  may  deem  proper.  The  commission 
shall  cause  a  sufficient  number  of  copies  of  the  same  to  be 
printed  and  distributed  to  the  severd  county  bo^urds  of  re- 
vision, prosecuting  attorneys,  county  auditors,  and  counly 
treasurers  in  the  state  and  to  such  other  officers  and  persons 
as  the  commission  may  deem  proper.  The  commission  shall, 
from  time  to  time,  designate,  by  order  to  the  supervisor  ot 
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public  printing,  the  number  of  copies  of  the  same  required 
by  it,  uad  the  copies  shall  be  printed  in  the  manner  provided 
by  law  for  other  public  documents  and  distribution  by  the 
commission/' 

Section  5624-8 : 

'Tor  the  purpose  of  protecting  the  public  interests,  the 
tax  commission  of  Ohio  is  authorized  to  appear  and  upon  its 
application,  entitled  to  be  heard  in  any  court  or  tribunal,  in 
any  proceeding  involving  the  appraisement,  valuation  or 
equalization  of  property  for  the  purpose  of  taxation,  or  the 
assessment  or  collection  of  taxes,  and  it  shall  be  the  duty  of 
the  clerk  of  any  court  of  record,  to  immediately  transmit  to 
the  commission,  by  registered  letter,  a  copy  of  the  petition 
filed  in  any  such  action,  and  charge  the  fee  therefor  in  the 
costs/' 

Section  5624-9 : 

'The  tax  commission  of  Ohio  may  cause  to  be  instituted 
proceedings  to  remedy  improper  or  negligent  administration 
of  the  taxation  laws  of  the  state/' 

Section  5624-10: 

'The  tax  commission  of  Ohio  may  remit  taxes  and  pen- 
alties thereon,  found  by  it  to  have  been  illegally  assessed,  and 
such  penalties  as  have  accrued  or  may  accrue,  in  consequence 
of  the  negligence  or  error  of  an  officer  required  to  perform,  a 
duty  relating  to  the  assessment  of  property  for  taxation,  or 
the  levy  or  collection  of  taxes.  It  may  correct  an  error  in  an 
assessment  of  property  for  taxation  or  in  the  tax  list  or  du- 
plicate of  taxes  in  a  county,  but  its  power  under  this  section 
shall  not  extend  to  taxes  levied  under  the  provisions  of  sub- 
division 2  of  chapter  15  of  title  2,  part  second  of  the  General 
Code/' 

(AU  these  sections  were  last  amended  as  sections  of  the 
Parrett-Whittemore  Law,  above  referred  to,  and  are  now  in 
force.) 

Throughout  these  Sections  is  found  frequent  repetition  of  the 
phrase  "the  assessment  and  the  levy  and  collection  of  taxes."  In 
Section  5623  the  phrase  "the  assessment,  levy  or  collection  of 
taxes"  occurs  alone,  but  in  all  other  contexts  it  occurs  in  conjunc- 
tion with  language  respecting  property  taxes  (except  in  Section 
5624-9). 

These  provisions  were  originally  found  in  the  Wames  Law  of 
1913,  though  some  of  them  go  back  to  the  Hollinger  Law  of  1911 
and  the  I^angdon  Law  of  1910  for  their  genesis.    They  have  never 
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appeared  in  Acts  the  scope  of  which  was  otherwise  broader  than 
property  taxes  and  certain  particular  excise  and  franchise  taxes. 
It  is  my  opinion  that  none  of  these  Sections  is  of  broad  enough 
scope  to  give  to  the  Commission  any  authority  to  administer  in  any 
way  the  machinery  of  the  collateral  inheritance  tax  laws  of  the 
state.  So  far  as  deciding  actual  questions  under  the  law  is  con- 
cerned, there  is  certainly  nothing  as  specific  in  any  of  these  Sec- 
tions as  is  found  in  Section  5344  of  the  General  Code,  conferring 
jurisdiction  to  decide  such  questions  upon  the  Probate  Court. 
There  being  no  express  repeal  of  this  Section,  I  am  of  the  opinion 
that  even  if  the  Sections  which  have  just  been  quoted  were  sus- 
ceptible to  an  interpretation  broad  enough  to  give  to  the  Com- 
mission such  power  as  that  conferred  upon  the  Probate  court  by 
Section  5344,  such  Section  would  have  to  be  otherwise  construed. 
It  is  my  opinion,  therefore,  that  your  third  question  must  be 
answered  by  saying  that  the  Tax  Commission  has  nothing  what- 
ever to  do  with  the  administration  of  the  collateral  inheritance  tax 
laws  of  the  state,  nor  with  the  decision  of  any  questions  that  may 
arise  in  connection  therewith. 

D 

The  County  Commissioners  Have  Authority  to  Enter  Into  a  Con- 
tract For  the  Drilling  of  a  Gas  Well  on  the  Infirmary  Farm, 
With  a  View  to  Securing  Fuel  Supply  for  the  Said  Institntion. 


No.  788— (Opinion  Dated  November  20,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  I  have  your  communication  of  November  7, 
1917,  which  reads  as  follows : 

"We  respectfully  request  your  written  opinion  upon  the 
following  question: 

Has  a  board  of  county  commissioners  the  legal  right  to 
contract  for  the  drilling  of  a  gas  well  on  the  infirmary  farm, 
with  a  view  to  securing  fuel  supply  for  said  institution?" 

In  connection  with  this  communication  I  also  have  a  letter 
from  the  prosecuting  attorney  of  Columbiana  county  in  which  he 
states  that  this  matter  refers  particularly  to  Columbiana  county, 
and  that  the  county  commissioners  of  said  county  are  not  about  to 
enter  upon  any  "wild-cat"  scheme  of  speculation  in  drilling  for 
gas,  but  that  it  is  necessary  for  them  to  secure  more  gas  for  the 
uses  of  the  infirmary  buildings  or  they  will  be  compelled  to  equip 
the  furnaces  at  a  great  expense  for  coal  instead  of  gas,  and  hence 
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their  desire  to  drill  for  gas  if  same  way  be  done  legally. 

In  answer  to  your  question  it  will  be  necessary  for  us  to  note 
a  number  of  sections  of  the  General  Code.  Section  2522  G.  C. 
reads  as  follows : 

^^The  board  of  county  commissioners  shall  make  all  con- 
tracts and  purchases  necessary  for  the  county  infirmary  and 
prescribe  such  rules  and  regulations  as  it  deems  proper  for  its 
management  and  good  government,  and  to  promote  sobriety, 
morality  and  industry  among  the  inmates.  The  commission- 
ers shall  keep  a  separate  book  in  which  the  clerk,  or  if  there 
is  no  commissioners'  clerk,  the  county  auditor,  shall  keep  a 
separate  record  of  their  transactions  respecting  the  county  in- 
firmary, which  book  shall  at  all  times  be  open  to  public  in- 
spection." 

It  will  be  noted  from  this  section  that  the  county  commission- 
ers may  make  all  contracts  necessary  for  the  county  infirmary. 
Sections  2529  and  2530,  General  Code,  read  as  follows : 

"Sec.  2529.  On  the  first  Monday  of  March  in  each  year, 
the  board  of  county  commissioners  shall  certify  to  the  county 
auditor  the  amount  of  money  they  will  need  for  the  support 
of  the  infirmary  for  the  ensuing  year,  including  all  needful  re- 
pairs thereof.  The  county  auditor  shall  place  the  amount  so 
certified  on  the  tax  duplicate  of  the  county,  and  the  county 
commissioners  shall  have  full  control  of  the  poor  fund  and 
shall  be  held  responsible  therefor.'' 

"Sec.  2530.  When  in  any  county  the  funds  applicable  for 
the  support  of  the  poor  are  insufficient,  the  county  commis- 
sioners may  levy  for  such  purpose  in  addition  to  those  other- 
wise authorized  any  rate  not  exceeding  six-tenths  of  a  mill  on 
the  dollar  of  valuation." 

By  virtue  of  these  sections  provision  is  made  for  the  securing 
of  necessary  funds  with  which  the  county  commissioners  are  en- 
abled to  carry  out  the  contracts  which  they  make  for  the  county 
infirmary.  While  these  sections  do  not  specifically  provide  for  the 
matter  of  entering  into  contracts  to  drill  for  gas,  yet  they  do  pro- 
vide that  the  county  commissioners  may  make  all  contracts  neces- 
sary for  the  county  infirmary.  One  of  the  necessities,  of  course, 
of  the  county  infirmary  is  heat  and  light,  and  if  the  county  com- 
missioners  should  deem  it  proper  and  necessary  for  the  best  Man- 
agement of  the  county  infirmary  to  enter  into  a  contract  with  a 
person  or  corporation  to  drill  for  gas,  the  gas  to  be  used  for  heat- 
ing and  lighting  the  infirmary,  I  can  see  no  legal  objection  to  such 
a  contract.    It  could  hardly  be  held  that  the  county  commissioners 
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would  not  have  authority  to  drill  for  water  to  supply  the  infirmary 
with  that  commodity,  and  yet  water  is  no  more  necessary  for  the 
uses  and  purposes  of  the  infirmary  than  is  heat.  To  be  sure,  the 
element  of  risk  enters  into  the  matter  in  that  the  county  com- 
missioners might  spend  quite  an  amount  of  money  and  not  secure 
gas,  but  this  same  question  could  be  raised  even  with  other  mat- 
ters which  pertain  to  the  management  of  the  county  infirmary. 

Section  2434-1,  General  Code,  provides  that  the  commissioners 
of  any  county  may  invite  bids  and  award  contracts  for  supplying 
county  buildings  with  light,  heat  and  power.  If  they  can  enter 
into  contracts  with  persons  to  furnish  light,  heat  and  power,  I  am 
of  the  opinion  that  they  could  also  have  the  power  to  enter  into  a 
contract  with  a  person  or  corporation  to  drill  for  the  commodity 
which  will  furnish  the  light,  heat  and  power  for  the  county 
buildings. 

Furthermore,  I  know  of  no  principle  of  law  which  would  prevent 
the  county  commissioners  making  use  of  any  kind  of  mineral  sub- 
stances which  might  be  under  the  soil  of  the  property  belonging 
to  the  county. 

Hence,  answering  your  question  specifically,  it  is  my  opinion 
that  the  county  commissioners  would  have  authority  to  enter  into 
a  contract  for  the  dri^ng  of  a  gas  well  on  the  infirmary  farm,  with 
a  view  to  securing  fuel  supply  for  the  said  institution. 

Of  course,  it  is  hardly  necessary  for  me  to  suggest  that  the 
county  commissioners  should  use  sound  discretion  as  to  the  wis- 
dom of  drilling  or  not  drilling  for  mineral  substances  inasmuch 
as  the  expense  connected  with  such  a  procedure  is  generally  large. 

D 

The  Question  of  Issuing  Bonds  Under  Section  1259,  General  Code, 
as  Amended  in  107  Ohio  Laws,  Page  185,  Cannot  be  Submitted 
at  a  Special  Election,  but  Must  be  Submitted  at  a  Regular  Elec- 
tion in  the  Municipality. 


No.  776— (Opinion  Dated  November  12,  1917). 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    Under  date  of  October  31,  1917,  you  request  a 

written  opinion  on  the  following  matter: 

'We  are  calling  your  attention  to  Section  1259,  G.  C,  as 
amended  107  O.  L.,  185,  providing  that  ttie  issuance  of  bonds 
shall  be  submitted  to  a  vote  of  the  electors.  We  are  ^so 
calling  your  attention  to  Section  4840,  G.  C«,  relative  to  special 
elections. 
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Question:  In  a  case  wherein  the  officers  of  a  munici- 
pality are  under  orders  from  the  state  board  of  health  to  rem- 
edy a  dangerous  condition  to  the  public  health  by  reason  of 
imperfect  water  supply,  and  such  improvement  involves  the 
expenditure  of  money  which  is  not  on  hand,  and  it  is  decided 
by  the  municipal  council  to  issue  bonds  under  authority  of 
Secdon  1259,  6.  C,  may  a  vote  of  the  people  on  such  bond 
issue  only  be  held  at  a  general  election,  or  may  the  question 
be  submitted  at  a  special  election  called  for  such  purposes  V* 

Section  1259,  6.  C*,  as  amended  in  107  O*  L.,  185,  reads  as 

follows : 

''Each  municipal  council,  department  or  officer  having 
jurisdiction  to  provide  for  the  raising  of  revenues  by  tax 
levies,  sale  of  bonds  or  otherwise,  shall  take  all  steps  neces- 
sary to  secure  the  funds  for  any  such  purpose  or  purposes. 
The  council  of  a  municipality,  by  an  affirmative  vote  of  not 
less  than  two-thirds  of  the  members  elected  or  appointed 
thereto,  by  ordinance  shall  issue  and  sell  bonds  in  such 
amounts  and  denominations,  for  such  period  of  time,  and  at 
such  rate  of  interest,  not  exceeding  six  per  cent,  per  annum, 
as  said  council  shall  determine  and  in  the  manner  provided  by 
law,  in  order  to  provide  the  funds  necessary  and  proper  to 
carry  out  and  perform  all  of  the  conditions  of  said  finding  and 
order  and  to  make  and  install  any  or  all  of  the  improvements 
and  changes  herein  provided,  and  the  question  of  the  issu- 
ance and  sale  of  said  bonds  shall  be  submitted  to  a  vote  of 
the  electors.  ♦  ♦  ♦/' 

Said  Section  1259,  above  quoted,  which  is  and  was  the  section 

providing  for  the  manner  of  raising  funds  to  carry  out  the  orders 

of  the  state  board  of  health,  prior  to  the  amendment  in  107  0.  L., 

185,  contained  the  following: 

"♦  ♦  ♦  The  question  of  the  issuance  of  such  bonds 
shall  not  be  required  to  be  submitted  to  a  vote.' 


>f 


In  the  amended  section  the  legislature  specifically  requires 

that: 

***  *  *  the  question  of  the  issuance  and  sale  of  said 
bonds  shall  be  submitted  to  a  vote  of  the  electors    *    *    *.^ 

And  in  this  section  there  is  no  provision  as  to  what  election, 

or  whether  general  or  special 

Section  4840,  6.  C,  provides: 

''Unless  a  statute  providing  for  the  submission  of  a  ques- 
tion to  the  voters  of  a  county,  township,  city  or  village  pro- 
vides for  the  calling  of  a  special  election  for  that  purpose, 
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no  special  election  shall  be  so  called*  The  question  so  to  be 
voted  upon  shall  be  submitted  at  a  regular  election  in  such 
county,  township,  city  or  village,  and  notice  that  such  ques- 
tion is  to  be  voted  upon  shall  be  embodied  in  the  proclama- 
tion for  such  election/' 

The  language  of  this  section  is  too  plain  to  need  interpreta- 
tion. Unless  a  particular  statute,  which  provides  for  the  sub- 
mission of  the  question  to  the  voters,  also  provides  for  the  calling 
of  a  special  election  for  that  purpose,  no  special  election  shall  be 
so  called  and  the  question  must  be  submitted  at  a  regular  election. 

In  Opinion  No.  563,  under  date  of  August  27,  1917,  given  to 
the  State  Board  of  Health,  Columbus,  Ohio,  I  was  called  upon  to 
construe  Section  1259  6.  C,  as  amended  by  H.  B.  No.  262,  supra, 
and  at  pages  11  and  12  of  the  opinion  used  the  following  language : 

"My  conclusion  with  respect  to  your  first  uqestion  is, 
then,  that  the  election  to  be  held  under  Section  1259,  6.  C,  as 
amended  (107  O.  L.,  185),  must  be  held  on  the  day  of  hold- 
ing the  regular  November  election.  This  means  that  there  is 
opportunity  to  vote  upon  such  questions  only  once  in  every 
two  years,  except  in  charter  cities  where  the  frequency  with 
which  there  may  be  an  opportunity  to  vote  upon  the  question 
may  be  determined  by  the  frequency  with  which  municipal 
elections  may  be  held  under  the  charter. 

It  might  be  argued  that  Section  4740,  G.  C,  authorizes 
the  submission  of  a  question  at  any  regular  election.  I 
should  like  to  bring  myself  to  this  conclusion  for  the  purpose 
of  your  inquiry,  but  I  cannot  do  so.  The  election  must  be  an 
election  *in  such  city  or  village,'  and  notice  of  it  must,  under 
Section  4740,  6.  C,  'be  embodied  in  the  proclamation  for  such 
election.' 

The  only  occasion  upon  which  the  proclamation  for  a 
regular  election  in  a  city  or  village  is  authorized  or  required, 
is  when  there  is  to  be  an  election  'for  municipal  officers'  (Sec* 
tion  4837,  G.  C).  The  proclamations  for  general  elections 
are  to  be  made  by  the  sheriff  under  Section  4827,  and  sjich 
proclamations  are  to  be  made  'throughout  the  county.' 

Reading  all  the  statutes  together,  it  seems  clear  to  me 
that  Section  4840,  G.  C,  does  not  apply  to  any  regular  elec- 
tion, but  only  to  an  election  for  which  a  proclamation,  ad- 
dressed to  the  electors  of  the  particular  subdivision  who  are 
to  vote  on  the  question,  is  to  be  issued." 

It  is  therefore  my  opinion  that  the  question  of  issuing  bonds 
under  Section  1259,  6.  C.  (107  0.  L.,  185),  cannot  be  submitted  at 
a  special  election,  but  must  be  submitted  at  a  regular  election  in 
such  municipality. 


^ 


SUPREME  COURT 

SYLLABI  man  and  Matthias,  JJ.,  concur. 

^i?^*''^"!?^®  ^*?J®  **  ?®^- •'Sl^P^i^^^^      15493— Mary    Reinholz,    Guardian. 
Ghee,  Attoniey  General,  v.  TOie  Bhick  ^s.  ^'^'SdLtiS    C^m^^ 
Diamond    ComjMiny.    In    Quo    War-  ohio  *"^*"  ^^ 

^J  Error  to  the  Court  of  Appeals  of 

Johnson,  J.  Cuyahoga  county. 

Where  a  railroad  company  organ-  Nichols,  C.  J. 
ized  under  the  laws  of  the  state,  with  Under  Section  43  of  the  Workmen's 
authority  to  exercise  the  sovereign  Compensation  Act,  Section  1465-90, 
power  of  the  state,  has  constructed  General  Code,  the  injured  employe  or 
and  operated  as  a  common  carrier  a  the  dependents  of  a  killed  employe  of 
line  of  railroad,  portions  of  which  are  an  employer  who  has  elected  to  i>ay 
along  and  across  public  highways,  or  compensation  directly  to  his  employe, 
other  railroads,  such  railroad  becomes  if  wholly  denied  participation  in  the 
impressed  with  a  public  interest.  A  state  insurance  fund  by  the  Industrial 
purchaser  thereof,  either  at  judicial  Commission  may  appeal  to  the  Court 
sale  or  otherwise,  has  no  right  to  op-  of  Common  Pleas  of  the  county  where- 
erate  it  for  its  own  private  purpose  in  the  injury  was  inflicted.  Judgment 
or  the  purposes  of  those  with  whom  it  reversed. 

may  privately  contract,  to  the  ezdu-      Wanamaker,  Newman,  Jones,  Mat- 
sion  of  the  public.  Writ  allowed.  thias,  Johnson  and  Donahue,  JJ.,  con- 

Nichols,   C.  J.,  Wanamaker,  New-  cur. 
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NEW  INCORPORATIONS  The  Taylor  Oil  Co.,  Canton;  $200,- 

The  Wyandott  Savings  &  Farm  Loan  000.     E.  Lower,  G.  B.  Kellogg,  Wen- 
Co.,  Upper  Sandusky;  $500,000.    Jonaa  dell   Herbruck,   Karl     O.   Studer,  M. 
J.  Hulse,  W.  L.  Blair,  E.  G.  Althouse,  Hartzell. 
E.  P.  Stephan,  W.  A.  Fox.  The   Swetland     Heating   Appliance 

The  Ideal   Gasoline  Co.,   Marietta;  Co.,  Cleveland;  $25,000.    W.  D.  Valen- 

$200,000.     F.  M.   Selby,  W.   J.   Selby,  tine.  H.  M.  Swetland,  R.  H.  Swetland, 

Olive  G.  Selby,  G.  J.  Summers,  B.  R.  F.  D.  Swetland,  L.  B.  Peek. 

Siiey.  The  Vlchek    Tool     Co.,  Cleveland; 

The  General  Laboratories  Co.,  Cleve-  $900,000.    F.  J.  Vichek,  B.  A.  Meekea, 

land;   $1000,  soap.     Leslie  Anderton,  W.  J.  Hunkin,  George  S.  Gynn,  Chas. 

B.  S.  Hasklns  Jr.,  W.  J.  Clark,  John  Higley. 

B.  Palmer,  A.  Tomchat.  The  Fulton  Coal  Co.,  Canal  Fulton; 

The  Cleveland  Glove  &  Mitten  Co.,  $15,000.     Peter     J.     Blank,     William 
Cleveland;  $20,000.    William  G.  Tuck-  Blank,  F.  J.  Stucker,  W.  Arnold  Blank, 
er,  Bert  R.  Raymer,  Paul  P.  Parker,  Samuel  S.  Bliler. 
Floyd  D.  Graves,  James  R.  Weithing-  The    Woodland    Coal    Co.,    Nelson- 
ton,  ville;    $5000.     Joe     B.  Davis,  B.     P. 

The  Auto  Electric  Service  Co.,  Ak-  Davis,   James     P.  Wood     Jr.,  Harry 

ron;  $10,000.     E.  O.  McKelvey,  C.  F.  Power,  Hazel  C.  Call. 

Schnee,    Joseph   Thomas,   George    F.  The  Zorn-Hornung  Merchandise  Co., 

Downer,  F.  I.  Russ.  Gibsonburg;  $75,000.    G.  W.  Homung, 

The  Veil-Rentschler  Farm  Tractor  F.   C.   Hornung,   H.   R.   Zom,   C.    H. 

Co.,  Hamilton;    $500,000;    William  J.  Zorn,  F.  W.  Zorn. 

Devanney,  Thomas  L.  F.  Morgan,  A.  The  Capital  City  Produce  Co.,  Co- 

Mannion,     M.   E.   Ostendorf,     Joseph  lumbus;   $5000.     Carl  B.  Knox,  Clar- 

Lemkuhl.  ron  T.  Miller,  Elmer  A.  J.  Gross,  Ellis 

The  Cambridge  Foundry  &  Machine  F.  Westberg,  James  E.  Brick. 

Co.,     Cambridge;   $50,000.     Mark     A.  The   Buckeye   Poster   Renting   Co., 

Copeland,  F.  B.  Evarts,  R.  F.  Nailler,  Cleveland;  $5000.    S.  A.  Gorsen,  N.  H. 

O.  E.  Schultz,  C.  E.  Verby.  Gersen,   W.   K.    Stanley,   H.    N.   Pet- 

The  Minerton  Coal  Co.,  Columbus;  tibone,  M.  A.  Friedman. 

$25,000.     Randolph  McAdams,  Albert  The  Commonwealth  Coal  Co.,  Cleve- 

E.  Eigensee,  Albert  E.  Sartain,  Robert  land;  $10,000.    R.  L.  Tweedy,  Charles 
J.  Leonard,  B.  William  Osborne.  P.  Hine,  Walter  LeRoy  Flory,  J.  Frank 

The  H.  G.  Weeks  Sales  Co.,  Cincin-  Peaze,  M.  D.  Mack, 

natl;  $7500.    John  C.  Hermann,  F.  W.  The    Clermont    Holstein    Breeders 

Emmlnger,  William  J.  McCauley,  Ga-  Co.,     Bethel;     $20,000.      Norman     L. 

briel  Wolff,  Eugene  Adler,  "mechani-  Geil,  E.  C.  Manning,  G.  G.  Bainbach,  O. 

cal  devices."  F.  Page,  Ernest  Bainbach. 

The  General  Insurance  Agency  Co.,  The  Campbell  Motor  Trucking  Co., 

Cincinnati;  $5000.    August  Herrmann,  Cleveland;  $25,000.    George  A.  Schau- 

John  M.  Mullen,  Elmer  Conway,  Flor-  fels,  Chas.  B.  Robinson,  John  A.  Bl- 

ence  Neekamp,  Howard  N.  Ragland.  den,  F.  R.  Marvin,  B.  L.  Shaw. 

The  Dayton     International  Rubber  The  Northern  Ohio  Motor  Transpor- 

Sales     Co.,     Dayton;   $10,000.     A.  L.  tatlon  Co.,  Cleveland;  $10,000.  Harvey 

Smith,   C.   G.   Vincent,   T.   W.    Price,  C.   Yoder,  Monta  M.   Rich,  Clara   L, 

P.  B.  Best,  H.  Vincent  Gierach,  Oscar     J.  Horn,  Ralph     R. 

The  East  Market  Hotel  Co.,  Akron;  Snow. 

$100,000.  Thomas  H.  Holden,  Ford  L.  The     Lakewood      Investment    Co., 

Carpenter,  C.  H.  Lynaky,  W.  F.  Peters,  Lakewood;   $20,000,  real  estate.     W. 

F.  P.  Warner.  F.  Maurer,  John  F.  Wilson,  B.  R.  Do- 
The  Berkshire  Building  Co.,  Cleve-  lin,  E.  L.  Gessay,  S.  A.  Williamson. 

land;    $25,000,  real    estate.      W.    H.  Increases 

Klrby,  A.  R.  Callow,  J.  A.  Heam,  John  The   Metropolitan    Investment   Co., 

A.  Nally,  E.  G.  Nally.  Akron;  $160,000  to  $250,000. 

The  Parkview  Homesites  Co.,  War-  The  Ohio  Royal  Building  ft  Loan 

ren;  $30,000.    David  R.  Estabrook,  C.  Co.,  Cleveland;  $200,000  to  $800,000. 

H.  Mills,  Arden  O.  Lea,  Sara  Petty,  The   Wellston   Steam   Baking   Co., 

Helen  Shoenberger.  Wellston;  $6000  to  $26,000. 
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No.  906— The  Cinciniiati  Livestock  Exchange,  Complafaiaiit»  vs.  The 
Baltimore  &  Ohio  Southwestern  Railroad  Company,  et  aL,  De- 
fendants. 


(Dated  November  13, 1917) 

Finding 
By  The  Commission : 

In  its  complaint^  The  Cincinnati  Livestock  Exchange  attacks 
the  reasonableness  of  the  rates  and  minimum  weights  on  live- 
stock, car  loads,  from  points  in  Ohio,  on  lines  of  the  defendants,  to 
Cincinnati,  Ohio.  The  tariffs  covering  the  rates  under  attack  be- 
came effective,  in  most  instances,  on  March  20th,  1916,  and  the 
complainant  seeks  to  have  the  rates  which  were  in  effect  prior  to 
that  time  restored. 

The  rates  and  minimums  in  question  were  published  by  the  car- 
riers in  conformity  to  a  scale  prescribed  by  the  Interstate  Com- 
merce Commission  as  a  maximum  for  interstate  shipments  of  live- 
stock in  C.  F.  A.  territory.  This  scale  was  prescribed  by  The  In- 
terstate body  as  being  a  reasonable  maximum  basis  for  rates,  after 
an  exhaustive  hearing  in  which  all  the  varied  elements  entering 
into  livestock  transportation  were  thoroughly  covered.  (36  160  Re- 
ports, 675.) 

At  the  time  the  tariffs  were  filed,  as  protest  was  made  and 
the  rates  became  effective  on  Ohio  intrastate  traffic,  as  was  also 
the  case  with  reference  to  intrastate  traffic  in  Pennsylvania,  West 
Virginia,  and  Michigan.  In  Indiana  the  new  schedule  was  sus- 
I>ended  by  The  Public  Service  Commission  of  that  state,  and  after 
an  exhaustive  hearing  that  body  permitted  the  advanced  rates, 
based  on  the  interstate  scale,  to  become  effective. 

At  the  hearing  before  this  commission,  exhibits  and  testimony 
were  placed  in  evidence  similar  to  those  offered  before  the  inter- 
state body,  tending  to  show  that  under  Xhe  previous  rates  the  per- 
car  return  on  live  stock  was  low,  as  compared  with  other  commod- 
ities in  the  transportation  of  which  the  matters  of  risk,  special 
equipment,  special  facilities  for  loading  and  unloading,  and  neces- 
sity for  prompt  handling  were  negligible  factors. 

418 
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The  commission  is  of  the  opinion  that,  in  view  of  these  various 
elements  peculiar  to  the  transportation  of  live  stock,  the  present 
scale  of  rates  applicable  to  the  state  as  a  whole  is  not  unreasonable* 
Nor  do  we  find,  from  the  testimony  and  exhibits  offered  by  com- 
plainant, sufficient  evidence  to  warrant  a  finding  that  transporta- 
tion conditions  to  and  in  Cincinnati  are  so  ^iff^si'ent  from  those  be- 
tween other  points  in  Ohio  as  to  justify  a  lower  basis  of  rates  to 
that  city  than  that  applicable  in  other  sections  of  the  state. 

The  commission,  therefore,  holds  that  the  increased  rates  and 
minimum  weights  have  been  justified  by  the  defendants  and  an 
order  will  be  entered  dismissing  the  complaint. 


Entry  of  DismissaL 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  complainant  is  not  en- 
titled to  the  relief  prayed  for.    It  is,  therefore. 

Ordered,  That  said  proceeding  be,  and  it  hereby  is  dismissed. 


No.  1295 — ^The  Village  of  Oberlin,  Lorain  County,  Ohio,  Complain- 
sntf  vs.  The  Oberlin  Gas  and  Electric  Company,  The  Pittsfield 
Gas  Company,  The  Berea  Pipe  Line  Company,  and  The  Geve- 
land,  Southwestern  and  Columbus  Railway  Company,  Defend- 
ants.— Complaint  Granted. 


(Dated  November  27,  1917) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  defendant,  The  Berea  Pipe 
Line  Company,  by  the  due  publication  and  filing  of  a  proper  sched- 
ule with  this  commission,  has  classified  the  consumers  of  its  service 
in  the  following  classes,  to-wit: 

Class  No.  1.    Domestic  consumers  and  gas  engine  users. 
Class  No.  2.    Commercial  users — ^includes  business  blocks, 
bakeries,  theatres,  hotels,  apartments,  etc. 

Class  No.  3.    Includes  public  buildings,  schools,  colleges^ 
hospitals,  etc. 


PuBUC  Utilities  Commission  416 

Class  No.  4.  Industrials — ^includes  consumers  usin^:  gas 
for  manufacturing  purposes  in  ovens,  furnaces,  forges,  kilns, 
retorts,  tanks,  boilers  and  all  other  similar  uses  connected  with 
the  preparation  of  any  industrial  product. 

and,  in  said  schedule,  provided  that,  when  necessary  to  protect 
or  conserve  the  supply  of  natural  gas  for  domestic  and  gas  engine 
consumers,  discontinuance  and  curtailment  of  the  supply  of  gas 
shall  be  made  in  the  following  order,  viz. :  Class  No.  4,  Class  No.  8 
and  Class  No.  2. 

The  commission  further  finds  that  the  defendant.  The  Clove- 
land,  Southwestern  and  Columbus  Railway  Company,  as  a  consumer 
of  the  product  of  said  The  Berea  Pipe  Line  Company,  is  and  should 
be  classified  as  a  consumer  under  Class  No.  4  in  said  schedule. 

The  commission  further  finds  that  the  defendant,  said  The 
Berea  Pipe  Line  Company,  is  and  has  been  discriminating  in  the 
imposition  and  collection  of  rates  and  charges  for  its  service,  in 
that  it  is  not  serving  all  consumers  in  a  class  at  the  same  rate  or 
charge ;  that  it  is  not  extending  to  all  consumers  in  the  same  class 
like  services ;  that  it  is  giving  preference  in  priority  of  service  to 
some  consumers  in  one  class  over  other  consumers  in  the  same 
class ;  that  it  is  not  charging  all  consumers  the  rates  published  in 
its  schedule  on  file  with  this  commission,  but  is  unlawfully  furnish- 
ing service  to  some  consumers  at  different  and  lower  rates  than 
those  carried  in  its  said  schedule  on  file  with  this  commission  and, 
thereby,  is  discriminating  in  favor  of  some  of  its  consumers  as 
against  other  of  the  same  class. 

The  commission  further  finds  that,  because  of  the  large  quan- 
tity of  gas  furnished  its  industrial  consumers  by  said  defendant, 
a  shortage  of  gas  for  the  domestic  consumers  exists  in  the  village 
of  Oberlin,  Ohio,  and  that,  in  violation  of  its  schedule  on  file  with 
this  commission,  said  The  Berea  Pipe  Line  Company  is  continuing 
to  serve  industrial  consumers  and  others  named  in  its  classification 
in  Classes  Nos  2,  3  and  4,  and  that  it  is  refusing  to  carry  out  and 
enforce  the  rules  and  regulations  contained  in  its  said  schedule, 
which  provide  for  the  discontinuance  or  curtailment  of  service  to 
its  industrial  consumers  when  necessary  to  conserve  the  supply 
for  domestic  consumers. 

The  commission  further  finds  that  the  citizens  of  the  village  of 
Oberlin,  Ohio,  using  natural  gas  for  fuel  purposes  in  their  resi- 
dences, are  domestic  consumers  to  which  service  has  been  lawfully 
extended  and  that  they  are  entitled  to  a  continuation  of  the  service 
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of  said  The  Berea  Pipe  Line  Company  in  accordance  with  the  terms 
and  provisions  of  its  schedule  on  file  with  this  commission. 

The  commission  further  finds  that  the  public  welfare  requires 
that  said  The  Berea  Pipe  Line  Company  now  withdraw  or  suffi- 
ciently curtail  its  services  to  its  industrial  and  other  consumers 
classified  within  its  Classes  Nos.  2,  3  and  4,  to  conserve  the  avail- 
able supply  of  gas  for  its  consumers  of  its  Class  No.  1.  It  is  there- 
fore, 

Ordered,  That  said  The  Berea  Pipe  Line  Company  be,  and  it 
hereby  is  notified,  directed  and  required,  forthwith  to  cease  and 
desist  from  the  discriminations  and  unlawful  practices  hereinbefore 
found;  forthwith  to  enforce  the  provisions  of  its  schedule  relating 
to  the  discontinuance  of  service  in  times  of  shortage,  and,  forth- 
with to  disconnect  or  diminish  the  service  to  its  consumers  in  its 
Classes  Nos.  4,  3  and  2,  if  necessary,  to  furnish  an  adequate  supply 
of  gas  to  its  domestic  consumers,  including  those  within  the  village 
of  Oberlin,  Ohio.    It  is  further 

Ordered,  That  ths  order  shall  be  in  full  force  and  effect  on 
and  after  the  twenty-eighth  day  of  November,  1917. 


No.  1220 — ^In  the  Matter  of  the  Abandonment  of  Tracks  of  The 
Dayton,  Springfield  and  Xenia  Sonthem  Railway  Companyw— 
Prayer  Granted. 


(Dated  November  27,  1917) 

This  matter  came  on  to  be  heard,  after  due  notice  by  publica- 
tion and  otherwise,  as  provided  by  statute,  upon  the  application 
of  The  Dayton,  Springfield  and  Xenia  Southern  Railway  Company 
for  authority  by  this  commission  to  discontinue  and  abandon  the 
tracks  extending  from  a  point  in  VanBuren  township,  Montgomery 
county,  Ohio,  on  the  Dayton  and  Wilmington  pike,  and  known  as 
Roslyn  (at  which  point  there  is  a  crossing  with  the  tracks  of  The 
Cincinnati,  Lebanon  and  Northern  Railroad  Company)  to  a  point 
in  the  village  of  Spring  Valley,  near  the  intersection  of  Glady  and 
Race  streets ;  the  objections  thereto  of  the  Board  of  County  Com- 
missioners of  Greene  county,  Ohio,  the  village  of  Bellbrook,  Ohio, 
and  J.  S.  Turner  and  sixteen  others,  self-styled  ''abutting  property 
owners ;"  and  the  intervening  application  of  Wells  Fargo  and  Com- 
pany, Express,  asking  that,  in  the  event  of  the  granting  of  the 
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petition  in  chief,  it  be  authorized  to  abandon  the  operation  of  an 
agency  in  the  village  of  Bellbrook,  Ohio ;  and  the  evidence,  and  was 
argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds:  That  said  tracks  have  been  in 
continuous  operation  for  more  than  five  years  next  preceding  the 
date  of  the  filing  of  the  application  herein;  that  the  operation  of 
said  tracks  has  been  prosecuted  by  the  applicant  at  an  actual  loss ; 
that  the  continued  operation  of  said  tracks  jeopardizes  the  success- 
ful operation  of  the  entire  system  of  the  applicant,  and  that  there 
is  not  sufficient  business  to  warrant  the  continued  operation  of  said 
tracks  sought  to  abandon,  and,  having  due  regard  for  the  welfare 
of  the  public,  the  commission  is  satisfied  that  the  abandonment  of 
said  tracks  is  reasonable,  and  that  the  prayer  of  said  applicant 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Dayton,  Springfield  and  Xenia  South- 
em  Railway  Company  be,  and  it  hereby  is  authorized  to  discontinue 
traffic  and  to  abandon  its  tracks  between  a  point  in  Van  Buren 
township,  Montgomery  county,  Ohio,  on  the  Dayton  and  Wilming- 
ton pike  and  known  as  Roslyn  (at  which  point  there  is  a  crossing 
with  the  tracks  of  The  Cincinnati,  Lebanon  and  Northern  Railroad 
Company)  and  a  point  in  the  village  of  Spring  Valley,  Ohio,  near 
the  intersection  of  Glady  and  Race  streets  in  said  village. 

And  the  commission  coming  now  to  consider  the  intervening 
petition  of  the  said  Wells  Fargo  and  Company,  Express,  finds  that, 
without  the  means  of  carriage  heretofore  provided  by  the  tracks 
of  said  The  Dayton,  Springfield  and  Xenia  Southern  Railway  Com- 
pany, said  applicant  may  no  longer  conduct  its  business  within  said 
village  of  Bellbrook,  and  it  is  further 

Ordered,  That  the  said  Wells  Fargo  and  Company,  Express, 
be,  and  it  hereby  is  authorized  to  close  its  office  at  Bellbrook,  Ohio. 
It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
on  and  after  the  first  day  of  December,  1917,  and  authority  hereby 
is  granted  the  applicants  to  file  the  necessary  schedules  effective 
upon  one  day's  notice. 
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No.  1307— In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Traction  and  Light  Company  for  Consent  and  Authority  to  Issue 
and  Sell  $1,532,000.00,  Par  Value,  of  Its  First  Lien  and  Refund- 
ing Mortgage,  Five  Per  Cent.  Gold  Bonds,  and  $500,000.00,  Par 
Value,  of  Its  Preferred  Capital  Stock.^ — ^Prayer  Granted. 


(Dated  November  28,  1917) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  inteivest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Northern  Ohio 
Traction  and  Light  Company,  a  corporation  organized  under  the 
laws  of  Ohio,  asking  consent  and  authority  to  issue  its  first  lien 
and  refunding  mortgage,  five  per  cent,  bonds  of  the  principal  sum 
of  one  million,  five  hundred  and  thirty-five  thousand  dollars,  and 
its  six  per  cent,  cumulative  preferred  capital  stock  of  the  par  value 
of  five  hundred  thousand  dollars,  the  proceeds  to  be  used  to  reim- 
burse its  treasury  for  moneys,  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  actually  expended 
therefrom,  within  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein,  for  the  construction  of  additions,  exten- 
sions and  improvements  to  its  facilities ;  and  it  appearing  that  the 
applicant  has,  within  said  period,  actually  expended  from  its  treas- 
ury the  sum  of  $2,032,458.52  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  for  additions,  ex- 
tensions and  improvements,  and  it  appearing  further  that  the  issue 
of  said  bonds  and  capital  stock  is  reasonably  required  and  the 
moneys  to  be  procured  thereby  necessary  for  the  reimbursement 
of  applicant's  treasury  for  moneys,  not  secured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  actually  ex- 
pended therefrom,  within  five  years  next  preceding  the  date  of  the 
filing  of  the  application  herein,  for  the  construction,  completion, 
extension  and  improvement  of  applicant's  facilities,  the  commis- 
sion is  satisfied  that  its  consent  and  authority  therefor  should  be 
granted.    It  is,  therefore, 

Ordered,  That  said  The  Northern  Ohio  Traction  and  Light 
Company,  be,  and  it  hereby  is  authorized  to  issue  its  first  lien  and 
refunding  mortgage  five  per  cent,  bonds  of  the  principal  sum  of 
one  million,  five  hundred  and  thirty-two  thousand  dollars  ($1,532,- 
000.00),  and  its  six  per  cent,  cumulative  preferred  capital  stock 
of  the  total  par  value  of  five  hundred  thousand  dollars  ($500,000.- 
00) ,  and  that  said  bonds  and  capital  stock  be  sold  for  the  highest 
price  obtainable  but  not  less  than  eighty-five  (85)  percentum  of 
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the  par  value  of  said  bonds  nor  less  than  the  par  value  of  said  pre- 
ferred capital  stock.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regrulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  the  excess  of  ap- 
plicant's bonded  indebtedness  above  its  total  outstanding  capital 
stock,  and  the  expenditure  of  the  proceeds  arising  from  the  sale 
of  such  excess  pursuant  to  the  terms  and  conditions  of  this  order 
be,  and  they  hereby  specifically  are  consented  to,  authorized  and 
approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
and  capital  stock  be  devoted  to  and  used  for  the  following  purpose 
and  no  other,  to-wit:  To  be  applied  toward  the  reimbursement,  to 
the  extent  of  the  sum  derived  from  the  sale  thereof,  of  applicant's 
treasury  for  the  sum  of  $2,032,548.52  expended  for  the  construction 
of  additions,  extensions  and  improvements  to  its  facilities  within 
the  five  years  next  preceding  the  date  of  the  filing  of  the  applica- 
tion herein,  as  fully  set  forth  in  the  detailed  statement,  marked 
^'Exhibit  B"  appended  to  the  application  herein  which,  hereby,  is 
made  a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  bonds  and  capital  stock 
and  the  expenditure  of  the  proceeds  arising  from  the  sale  thereof. 


No*  1325 — In  the  Matter  of  the  Application  of  The  Columbus  Rail- 
way, Power  and  Light  Company  For  Leave  to  Issue  $278,500.00 
of  Preferred  Stock,  Series  A,  and  $1,000,000.00  of  First  Refund- 
ing and  Extension  Sinking  Fund  Mortgage  Five  Per  Cent.  Gold 
Bonds. — ^Prayer  Granted. 


(Dated  November  27,  1917) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Columbus  Rail- 
way, Power  and  Light  Company,  a  corporation  organized  under 
the  laws  of  Ohio,  asking  consent  and  authority  to  issue  its  Series 
A,  six  per  cent,  preferred  capital  stock  of  the  par  value  of  two 
hundred  and  seventy-six  thousand,  five  hundred  dollars,  and  its 
first  refunding  and  extension  sinking  fund  mortgage,  five  per  cent, 
sold  bonds  of  the  principal  sum  of  one  million  dollars,  the  proceeds 
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to  be  derived  from  the  sale  of  said  capital  stock  at  par^  and  from 
the  sale  of  said  bonds  at  ninety  or  pending  their  sale  at  such  price, 
pledge  at  eighty,  to  be  applied  toward  the  payment  for  certain 
additions,  extensions  and  improvements  to  applicant's  plant  and 
facilities,  the  estimated  cost  of  which  is  the  sum  of  $1,176,500.00; 
and  it  appearing  that  the  issue  of  said  capital  stock  and  bonds  is 
reasonably  required  and  that  the  moneys  to  be  procured  thereby 
are  necessary  for  the  construction,  completion,  extension  and  im* 
provement  of  applicant's  facilities  and  the  maintenance  and  im- 
provement of  its  service,  the  commission  is  satisfied  that  its  consent 
and  authority  therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Columbus  Railway,  Power  and  Light 
Company  be,  and  it  hereby  is  authorized  to  issue  its  Series  A,  six 
I>er  cent,  preferred  capital  stock  of  the  total  par  value  of  two  hun- 
dred and  seventy-six  thousand,  five  hundred  dollars  ($276,500.00) 
and  its  first  refunding  and  extension,  sinking  fund  mortgage,  five 
per  cent,  gold  bonds  of  the  total  principal  sum  of  one  million  dol- 
lars ($1,000,000.00) ,  and  that  said  capital  stock  and  bonds  be  sold 
or  the  highest  price  obtainable  but  for  not  less  than  the  par  value 
of  said  capital  stock  nor  less  than  ninety  (90)  percentum  of  the 
par  value  of  said  bonds.    It  is  further 

Ordered,  That  pending  the  sale  of  said  bonds  upon  the  terms 
herein  provided  the  same  may  be  pledged  as  collateral  security  for 
loans,  which  loans  shall  be  the  greatest  sums  negotiable  but  not 
less  than  eighty  (80)  percentum  of  the  principal  sum  of  said  bonds. 
It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  terms  of  the  classification  of  accounts 
heretofore  prescribed  by  this  commission.    It  is  further 

Ordered,  That  the  moneys  to  be  derived  from  the  disposition 
of  said  capital  stock  and  bonds  be  devoted  to  and  used  for  the 
pa3nnent  for  the  several  additions,  extensions  and  improvements 
to  applicant's  facilities  of  the  estimated  cost  of  $1,176,500.00  set 
forth  in  Exhibit  B  appended  to  the  application  herein,  which  here- 
by is  made  a  part  of  this  order  by  reference,  nor  shall  said  moneys 
be  used  for  any  other  purpose  whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each  cal- 
endar, semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  bonds,  the  amount  of  money  derived  therefrom, 
and,  in  reasonable  detail,  the  purposes  for  which  said  moneys  are 
expended. 
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No.  1318— In  the  Matter  of  the  Appfication  of  The  Home  Telephone 
Company  of  Ironton,  Ohio,  for  Leave  to  Issue  $28,500.00  of  First 
Mortgage,  Six  Per  Cent.  Gold  Bonds.^ — ^Prayer  Granted. 


(Dated  November  23, 1917) 

The  Home  Telephone  Company,  a  corporation  organized  under 
the  laws  of  Ohio,  with  its  offices  and  principal  place  of  business 
in  the  city  of  Ironton,  having  heretofore  filed  an  application  ask- 
ing the  consent  to  and  authority  of  this  commission  for  the  issue 
of  its  first  mortgage,  six  per  cent  gold  bonds  of  the  principal  sum 
of  twenty-eight  thousand,  five  hundred  dollars,  the  proceeds  to 
be  used  to  pay  and  discharge  notes,  payable  at  periods  of  not  more 
than  twelve  months,  of  the  principal  sum  of  $24,458.29,  the  pro- 
ceeds derived  from  the  sale  of  which  were  used  for  the  construc- 
tion of  additions,  extensions  and  improvements  to  applicant's  fa- 
cilities, including  the  unification  of  the  two  systems  in  and  about 
Ironton,  Ohio,  and  to  reimburse  its  treasury  for  the  sum  of  $4,- 
060.68  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  for  the  construction  of  other 
additions,  extensions  and  improvements  to  its  said  facilities  within 
the  period  January  first  to  and  including  June  thirtieth,  1917 ;  and 
the  commission  having,  upon  the  filing  of  said  application,  deemed 
the  assignment  of  the  same  for  hearing  to  be  unnecessary,  said 
matter  came  on  this  day  for  final  consideration,  and  the  commis- 
sion, being  fully  advised  in  the  premises,  finds :  That  the  proceeds 
Of  said  short  term  notes  were  expended  as  averred;  that  the  sum 
of  $2,342.95  was  expended  from  the  treasury  as  aforesaid,  and 
that  the  issue  of  applicant's  said  bonds  of  the  principal  sum  of 
$26,800.00  is  reasonsd)ly  required  and  the  money  to  be  procured 
by  the  sale  thereof  necessary  for  the  reimbursement  of  applicant's 
treasury  for  moneys,  not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  the  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein  for  the  construction,  completion,  exten- 
sion and  improvement  of  its  facilities  and  the  payment  and  dis- 
charge of  certain  short-term  indebtedness  incurred  upon  said  ac- 
count, the  commission  is  satisfied  that  its  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Home  Telephone  Company  (of  Iron- 
ton,  Ohio)  be  and  it  hereby  is  authorized  to  issue  its  first  mort- 
gage, six  per  cent  gold  bonds  of  the  principal  sum  of  twenty-six 
thousand,  eight  hundred  dollars  ($26,800.00),  and  that  said  bonds 
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be  sold  for  the  hiighest  price  obtainable  but  not  less  than  the  par 
value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purposes,  and  no  others, 
towit:  The  payment  and  discharge  of  applicant's  short  term 
notes  of  the  principal  sum  of  $24,456.29,  the  proceeds  arising  from 
the  sale  of  which  were  used  for  the  construction  of  additions,  ex- 
tensions and  improvements  to  its  plant  and  facilities,  and  the  re* 
imbursement  of  its  treasury  for  the  sum  of  $2,342.95,  not  secured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, expended  therefrom  for  the  construction  of  other  additions, 
extensions  and  improvements  to  its  facilities  within  the  period 
January  first  to  June  thirtieth,  1917.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  bonds  and  their  proceeds 
pursuant  to  the  terms  and  conditions  of  this  order. 

And,  it  appearing  further  that  the  applicant  is  not  prepared, 
at  this  time,  to  substantiate  its  averred  expenditure  of  the  addi- 
tional sum  of  $1,717.73  from  the  treasury,  said  application,  in  so  far 
as  it  asks  consent  and  authority  to  issue  other  bonds  of  the  prin- 
cipal sum  of  one  thousand,  seven  hundred  dollars  hereby  is  denied. 


No.  1319 — In  the  Matter  of  the  Application  of  The  Lake  Erie  and 
Eastern  Railway  Company  For  Leave  to  Issue  $7,790,000.00  of 
Its  Capital  Stock. — ^Prayer  Granted. 


(Dated  November  27,  1917) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Lake  Erie  and 
Eastern  Railroad  Company,  a  corporation  organized  under  the 
laws  of  Ohio,  asking  consent  and  authority  to  issue  its  common 
capital  stock  of  the  total  par  value  of  seven  million,  seven  hundred 
and  ninety  thousand  dollars,  said  stock  to  be  delivered  at  par,  or 
the  proceeds  thereof,  upon  a  sale  at  par,  used  to  pay  and  discharge 
applicant's  indebtedness  to  the  Pittsburgh  and  Lake  Erie  Railroad 
Company  and  The  Mahoning  Coal  Railroad  Company  of  the  total 
sum  of  $6,687,415.18,  incurred  for  and  on  account  of  the  construc- 
tion and  equipment  of  its  line  of  railroad,  and  to  pay  for  other 
additions  and  improvements  thereto  now  under  construction  or  in 
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contemplation,  the  estimated  cost  of  which  is  some  $1,102,584.84; 
and  it  appearing  that  the  issue  of  said  capital  stock  and  the  money 
to  be  procured  from  the  sale  of  any  part  thereof  which  may  be 
sold,  are  reasonably  required  and  necessary  for  the  discharge  or 
lawful  refunding  of  applicant's  obligations  and  the  reorganization 
or  readjustment  of  its  capitalization  and  indebtedness,  and  the  con- 
struction, completion,  extension  and  improvement  of  its  facilities, 
the  commission  is  satisfied  that,  its  consent  and  authority  therefor 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Lake  Erie  and  Eastern  Railroad  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  common  capital 
stock  of  the  total  par  value  of  seven  million,  seven  hundred  and 
ninety  thousand  dollars  ($7,790,000.00),  and  that  any  of  said  cap- 
ital stock  sold  shall  be  sold  for  the  highest  price  obtainable  but  not 
less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  said  capital  stock  shall  be  delivered,  or  the  pro- 
ceeds arising  from  the  sale  thereof,  shall  be  paid  to  the  Pittsburgh 
and  Lake  Erie  Railroad  Company  and  The  IMbahoning  Coal  Railroad 
Company  in  full  discharge  of  applicant's  indebtedness  to  said  com- 
panies in  the  sum  of  $6,687,415.16  on  account  of  advances  by  them 
for  the  construction  and  equipment  of  applicant's  line  of  railroad, 
as  fully  set  out  in  the  application  herein  and  exhibits  submitted 
upon  the  hearing  hereof,  which  hereby  are  made  parts  of  this  order 
by  reference,  and,  further,  to  provide  for  the  construction  of  ad- 
ditions and  extensions  to  applicant's  facilities,  now  under  construc- 
tion or  in  contemplation,  of  the  estimated  cost  of  $1,102,598.84, 
detailed  in  a  further  exhibit  submitted  upon  the  hearing  herein, 
which  hereby  is  made  a  part  of  this  order  by  reference ;  nor  shall 
said  capital  stock  or  the  proceeds  arising  from  the  sale  thereof  be 
used  for  any  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  demand  notes  issued  by  applicant  as  evi- 
dence of  $5,456,255.16  of  the  aforesaid  indebtedness,  shall  be  duly 
cancelled  and  destroyed.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stock  and,  where 
sold,  of  the  sum  derived  from  the  sale  thereof,  and,  in  reasonable 
detail,  the  purposes  fot  which  said  capital  stock  are  delivered  or 
the  proceeds  arising  from  the  sale  thereof  expended. 


^-^ 
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INVESTIGATION  AND  SUSPENSION  DOCKET  NO.  30. 

Advanced  Milk  and  Cream  Tariffs. 


(Dated  November  28,  1917.) 

It  appearing,  That  there  has  been  filed  with  The  Public  Utili- 
ties Commission  of  Ohio,  by  The  Baltimore  and  Ohio  Railroad 
Company,. The  Cincinnati,  Indianapolis  and  Western  Railroad  Com^ 
pany,  The  Cincinnati,  Hamilton  and  Dayton  Railway  Company,  The 
Chesapeake  and  Ohio  Railway  Company  of  Indiana,  The  Kanawha 
and  Michigan  Railway  Company,  Erie  Railroad  Company,  The 
Lake  Erie  and  Western  Railroad  Company,  The  New  York,  Chi- 
cago and  St.  Louis  Railroad  Company,  Pennsylvania  Lines,  The 
Toledo,  St.  Louis  and  Western  Railway  Company,  Walter  L.  Ross, 
Receiver,  The  Toledo  and  Ohio  Central  Railway  Company,  The 
Wheeling  and  Lake  Erie  Railway  Company  and  The  Pittsburgh 
and  West  Virginia  Railway  Company,  tariffs  containing  schedules 
stating  new  individual  and  joint  rates,  charges,  rules,  regulations 
and  practices,  to  become  effective  December  1st  and  December 
15th,  1917,  designated  as  follows: 

The  Baltimore  and  Ohio  Railroad  Company's  tariff  Ohio  B-16 

and  C-2. 
The  Cincinnati,  Indianapolis  and  Western  Railroad  Company's 

tariff  Ohio  7. 
The  Cincinnati,  Hamilton  and  Dayton  Railway  Company's  tariff 

Ohio  1753. 
The  Chesapeake  and  Ohio  of  Indiana  Railway  Company's  tariff 

Ohio  90. 
The  Kanawha  and  Michigan  Railway  Company's  tariff  Ohio 

136. 
Erie  Railroad  Company's  tariff  Ohio  1753-1754-1755. 
The  Lake  Erie  and  Western  Railroad  Company's  tariff  Ohio 

1033. 
The  New  York,  Chicago  and  St.  Louis  Railroad  Company's 

tariff  Ohio  682. 
Pennsylvania  Lines'  tariff  Ohio  2213. 
The  Toledo,  St.  Louis  and  Western  Railroad  Company's  tariff 

Ohio  677 
The  Toledo  and  Ohio  Central  Railway  Company's  tariff  Ohio 

1120. 
The  Wheeling  and  Lake  Erie  Railway  Company's  tariff  Ohio 

525. 
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The  Pittsburgh  and  West  Virginia  Railway  Company's  tariff 
Ohio  5  it  is 

Ordered,  That  the  Commission  upon  complaint  without  formal 
pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  rates,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  said  tariffs. 

It  Further  Appearing,  That  said  schedules  makes  certain 
changes  in  fares  for  Ohio  intrastate  transportation  and  the  rights 
and  the  interests  of  the  public  appearing  to  be  injuriously  affected 
thereby,  and  it  being  the  opinion  of  the  Commission  that  the  effec- 
tive date  of  the  schedules  above  specified  should  be  postponed 
I>ending  said  hearing  and  decision  thereon,  it  is  further 

Ordered,  That  the  operation  of  the  schedules  above  specified 
contained  in  said  tariffs,  be  suspended,  and  that  the  use  and  op- 
eration of  the  rates,  charges,  regulations  and  practices  therein 
stated,  be  postponed  upon  traffic  moving  wholly  within  the  State 
of  Ohio,  until  the  30th  day  of  December,  1917,  unless  otherwise 
ordered  by  the  Commission ;  and  it  is  further 

.  Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedules 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to  said 
schedules,  and  that  said  carriers  parties  to  said  schedules  be,  and 
they  hereby  are  made  respondents,  and  that  they  be  duly  notified 
of  the  time  and  place  of  the  hearing  above  ordered. 


INVESTIGATION  AND  SUSPENTION  DOCKET  NO.  29 

Revised  TariflFs 


(Dated  November  27,  1917.) 

It  appearing  that  there  has  been  filed  with  The  Public  Utili- 
ties Commission  of  Ohio,  by  The  Cleveland  &  Eastern  Traction 
Company,  tariffs  containing  schedules  stating  new  individual  and 
joint  rates,  charges,  rules,  regulations  and  practices,  to  become 
effective  December  1st,  1917,  designated  as  Ohio  Nos.  3,  4  and  5, 
it  is 

Ordered,  That  the  Commission  upon  complaint  without  for- 
mal pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  fares,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  said  tariffs. 
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It  further  appearing,  That  said  schedules  makes  certain 
changes  in  fares  for  Ohio  intrastate  transportation  and  the  rights 
and  the  interests  of  the  public  appearing  to  be  injuriously  af- 
fected thereby,  and  it  being  the  opinion  of  the  Commission  that 
the  effective  date  of  the  schedules  above  specified  should  be  post- 
I)oned  pending  said  hearing  and  decision  thereon,  it  is  further 

Ordered,  That  the  operation  of  the  schedules  above  specified 
contained  in  said  tariffs,  be  suspended,  and  that  the  use  and  oper- 
ation of  the  fares,  charges,  regulations  and  practices  therein 
stated,  be  postponed  upon  traffic  moving  wholly  within  the  State  of 
Ohio,  until  the  30th  day  of  December,  1917,  unless  otherwise  ord- 
ered by  the  Commission;  and  it  is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedules 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to 
said  schedules,  and  that  said  carriers  parties  to  said  schedules  be, 
and  they  hereby  are  made  respondents,  and  that  they  be  duly  noti- 
fied of  the  time  and  place  of  the  hearing  above  ordered. 


CALENDAR 

December  13 — 

10  a.  m. — ^Application  Bucyrus    Light   and    Power   Co.   to   increase 
rates. 


December 

10  a.  m.— Slow  Township  Patrons  vs.  Northern  Ohio  Traction  and 
Light  Co. 

December  17 — 

1:30  p.  m. — Joint  application  N.  E.  Oil  &  Gas  Co.    Application  N.  E. 
Oil  &  Gas  Co.  to  issue  $300,000  stocks  and  $450,000  bonds. 

December  18 — 

10  a.  m. — City  of  Dayton  vs.  Peoples  Ry.  Co. 

10  a.  m.— Joint  application  H.  L.  Doherty  et  al.    Application  Rich- 
land Public  Service  Co.  to  issue  stocks  and  bonds. 

December  19 — 

9  a.  m. — ^Investigation  and  Suspension  No.  30.    Increased  milk  rates. 


ATTORNEY  GENERAL 


Section  6455  General  Code,  As  Amended  in  Senate  Bill  No.  14, 
Passed  March  21st,  1917,  (107  Ohio  Laws,  Page  616),  Is  the  Law 
to  the  Exclusion  of  the  Same  Section  Amended  in  House  Bill 
140,  Passed  March  20,  1917,  (107  Ohio  Laws,  Page  606). 


No.  794— (Opinion  Dated  November  20,  1917.) 

Hon.  Donald  F.  Melhom,  Prosecuting  Attorney,  Kenton,  Ohio. 

Dear  Sir:  On  October  22,  1917,  you  make  the  following  re- 
quest for  an  opinion  from  this  office : 

"It  appears  from  Vol.  107,  Ohio  Laws,  that  the  last  leg- 
islature twice  amended  Code  Section  6455.  The  first  amend- 
ment, passed  March  20th,  appears  at  page  606;  the  second, 
passed  March  21st,  appears  at  page  616. 

Please  advise  me  whether  or  not  both  sections  are  to  be 
taken  together  as  constituting  Code  Section  6455,  and  if  not, 
which  amendment  is  now  effective." 

The  two  Acts  you  mention  were  passed  in  two  consecutive 
days  by  the  legislature  and  signed  by  the  Governor  on  the  same 
day.  In  order  to  give  full  consideration  to  the  subject  both  Sec- 
tions may  be  here  copied  in  full  to  advantage.  The  first  is  found  in 
107  0.  L.,  606,  and  is  House  Bill  140,  and  is  as  follows : 

"The  county  commissioners,  by  such  order,  shall  direct 
the  county  surveyor  or  engineer  to  make  and  return  a  schedule 
of  the  lots  and  lands,  and  public  or  corporate  roads  or  rail- 
roads that  will  be  benefited,  with  an  opportionment  of  the  cost 
of  location,  and  the  labor  of  constructing  the  improvement,  in 
money,  according  to  the  benefits  which  will  result  to  each. 
In  apportioning  the  costs  of  such  improvement,  the  benefits 
to  any  lots  or  lands  by  diking  them,  in  whole  or  in  part,  shall 
be  considered  with  other  benefits,  and  labor  performed  by  a 
landowner  on  the  line  of  the  improvement  prior  to  its  loca- 
tion may  be  considered  and  a  reasonable  allowance  made  there- 
for in  the  assessment  against  such  land  owner,  if  in  the  judg- 
ment of  the  engineer  such  labor  has  caused  a  material  reduc- 
tion in  the  cost  of  constructing  the  proposed  improvement, 
and  a  specification  of  the  manner  in  which  the  improvement 
shall  be  made  and  completed,  the  number  of  flood  gates,  water- 
ways, farm  crossings,  and  bridges  necessary,  including  kinds 
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and  dimensions  thereof,  and  all  county  and  township  lines 
and  railway  crossings.'* 

The  other  is  Senate  Bill  No.  14  (107  0.  L.,  616),  and  is  as 
follows : 

"Sec.  6442.  The  word  'ditch'  as  used*  in  this  chapter 
shall  be  held  to  include  a  drain  or  watercourse.  The  petition 
for  any  such  improvement  shall  be  held  to  include  any  side, 
lateral,  spur  or  branch  ditch,  drain  or  watercourse  necessary 
to  secure  the  object  of  the  improvement,  whether  the  same  is 
mentioned  therein  or  not;  but  no  improvement  shall  be  lo- 
cated unless  a  sufficient  outlet  is  provided.  The  words  'ac- 
cording to  the  benefits'  as  used  in  this  chapter  in  directing 
the  boards  of  county  commissioners  to  assess  lands  for 
ditches,  and  in  directing  engineers  to  report  assessments  for 
the  same,  shall  not  be  held  to  authorize  any  assessment  for 
benefits  conferred  upon  lands  by  nature  nor  the  right  of  ease- 
ment of  the  owners  of  superincumbent  lands  to  pass  the  water 
therefrom  through  natural  watercourses,  except  as  provided 
in  Section  6455,  and  the  commissioners  may  change  either 
terminus  of  said  ditch  before  its  final  location  if  the  object  of 
the  improvement  will  be  better  accomplished  thereby. 

"Sec.  6455.  The  commissioners  shall,  also  by  their  order 
direct  the  county  surveyor  or  engineer  to  make  and  return  a 
schedule  of  all  the  lots  and  lands,  and  public  or  corporate  roads 
or  railroads  that  will  be  benefited,  with  an  apportionment  of 
the  cost  of  location,  and  the  labor  of  constructing  the  improve- 
ment in  money,  according  to  the  benefits  which  will  result  to 
each,  and  in  making  such  apportionment  the  amount  of  such 
improvement  found  necessary  by  reason  of  the  artificial  con- 
struction or  improvement  of  ditches,  drains  and  watercourses 
on  superincumbent  lands  and  leading  therefrom  into  such  im- 
provement, shall  be  considered  as  a  benefit  to  such  superin- 
cumbent lands,  and  the  benefits  to  any  lots  or  lands  by  diking 
the  same  in  whole  or  in  part,  shall  be  considered  with  other 
benefits,  and  a  specification  of  the  manner  in  which  the  im- 
provement shall  be  made  and  completed,  the  number  of  flood- 
gates, waterways,  farm  crossings  and  bridges  necessary,  in- 
cluding kinds  and  dimensions  thereof,  and  all  county  and 
township  lines  and  railway  crossings." 

Both  of  these  Acts,  of  course,  were  pending  before  the  legis- 
lature at  once — ^the  former,  House  Bill  No.  140,  was  passed  March 
20,  1917;  the  latter,  Senate  Bill  No.  14,  was  passed  the  following 
day,  March  21,  1917.  Both  were  approved  by  the  Governor  on 
March  21, 1917.  There  is  no  record  in  the  Governor's  office  from 
which  can  be  determined  the  order  in  which  these  two  Acts  were 
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given  approval,  nor  does  anyone  now  know  the  fact  as  to  which 
was  first  approved.  Both  were  delivered  to  the  Secretary  of  State 
at  the  time,  and  with  a  number  of  other  laws  all  were  filed  at  once« 
In  the  Secretary  of  State's  office,  and  for  the  purposes  of  that  of- 
fice alone,  House  Bill  No.  140  is  endorsed  with  ''No.  162,''  while 
Senate  Bill  14  is  endorsed  with  "No.  169."  This,  however,  is  pure- 
ly accidental,  and  arose  from  the  order  in  which  the  clerk  making 
the  endorsement  happened  to  pick  them  up,  and  therefore  indi- 
cates nothing  as  to  the  priority  of  the  filing  there. 

Under  this  state  of  facts  one  of  two  conditions  exists :  either 
both  of  said  laws  are  in  force  in  so  far  as  one  is  not  repealed  by 
the  other  by  implication,  or  only  one  is  in  force  upon  the  theory 
that  the  latter  of  the  two — ^which  ever  that  might  be — ^was  in- 
tended to  supersede  and  be  a  substitute  for  the  former.  The  rule 
is  against  repeal  by  implication,  and  in  favor  of  giving  effect  to 
every  provision  of  two  laws  on  a  given  subject,  the  latter  of  which 
does  not  expressly  repeal  the  former,  as  it  is  possible  to  reconcile 
the  one  with  the  other,  and  consistently  with  the  apparent  legis- 
lative intention. 

If  House  Bill  No.  140  ever  became  a  law  this  rule  would  pre- 
vail. As  to  when  a  bill  becomes  a  law.  Section  16  of  Article  H  of 
the  Constitution  determines,  the  provisions  being  as  follows: 

''Every  bill  passed  by  the  general  assembly  shall,  before 
it  becomes  a  law,  be  presented  to  the  governor  for  his  ap- 
proval. If  he  approves,  he  shall  sign  it  and  thereupon  it 
shall  become  a  law  and  be  filed  with  the  siecretary  of  state." 

There  is  a  further  provision  as  to  its  becoming  a  law  without 
his  approval,  not  here  important.  If  this  Section  governs  to  the 
extent  of  being  absolutely  final  and  conclusive  without  any  regard 
to  rules  of  construction  for  obtaining  the  legislative  intent,  then 
it  would  be  impossible  that  anyone  could  ever  know  which  of  these 
Acts,  so  far  as  they  are  inconsistent,  operates  to  repeal  the  other. 

Let  us  now  pause  in  this  branch  of  the  discussion  to  compare 
the  two  Sections  as  they  appear,  with  a  view  to  what  if  any,  con- 
tradiction, there  is. 

In  House  Bill  No.  140  there  is  a  provision  in  favor  of  a  land 
owner  who  has  already  performed  labor  on  the  line  of  the  improve- 
ment upon  which  he  owns  land.  This,  upon  casual  consideration, 
might  be  thought  merely  declaratory.  It,  however,  turns  out  not 
to  be  80.     Practically  this  would  work  no  innovation  in  the  ap- 


430  Department  Reports 

plication  of  the  law  and  rarely,  if  ever,  be  in  conflict  with  the  Sec- 
tion as  subsequently  enacted,  because  the  land  owner  doing  such 
work  would  ordinarily  receive  the  benefit  of  it  to  the  extent  that 
he  had  completed  it,  and  therefore  his  benefit  from  the  new  im- 
provement would  be  correspondingly  reduced  and  consequently  his 
apportionment  of  the  cost  of  the  construction  according  to  the 
benefit  would  be  reduced  in  like  measure.  It  is  possible,  however, 
that  such  adjacent  land  owner  might  have  done  a  great  deal  of 
work  that  would  very  much  lessen  the  cost  of  the  new  improve- 
ment, and  yet  not  have  been  of  any  benefit  at  all  to  his  own  land. 
This  would  arise  if  the  land  owner  had  begun  an  improvement  and 
completed  it  along  a  part  of  his  land  adjoining  the  stream,  sup- 
posing it  to  be  a  dike,  but  had  left  a  part  of  it  open  at  the  time  of 
the  new  improvement  so  that  his  lands  were  still  flooded  to  the 
same  extent  as  they  had  been  without  any  improvement.  In  such 
case  his  benefit  from  the  new  improvement  would  be  the  whole 
benefit  received  by  his  land,  including  his  own  work. 

Now,  under  House  Bill  No.  140  he  would  be  allowed  on  his  ap- 
portionment the  amount  which  his  work  has  reduced  the  cost  of 
public  work,  or  the  proportion  of  the  improvement  based  upon 
such  amount,  so  that  if  that  be  in  conflict  with  the  provisions  of 
Senate  bill  No.  14  we  have  the  case  where  we  must  decide  which 
is  in  effect.  In  like  manner  the  latter  Act  contains  a  provision  not 
found  in  the  former  and  which  is  an  innovation  in  the  drainage 
laws  of  the  state,  as  follows : 

"And  in  making  such  apportionment  the  amount  of  such 
improvement  found  necessary  by  reason  of  the  artificial  con- 
struction or  improvement  of  the  ditches,  drains  and  water 
courses  on  the  superincumbent  land  and  leading  therefrom  to 
such  improvement,  shall  be  considered  as  improvement  to  such 
superincumbent  land.     *     *     *" 

Our  Supreme  Court  has  recently  decided  that  an  owner  of 
land  upon  which  were  located  ponds  and  marshes  might  drain 
those  into  k  natural  course  on  his  own  land  without  becoming  liable 
to  any  portion  of  the  cost  of  the  improvement  of  a  stream  or  drain 
into  which  such  water  course  empties. 

Mason  vs.  Commissioners,  80  0.  S.,  151. 

The  opinion  in  this  case  is  very  interesting  and  is  an  exhaus- 
tive thesis  upon  the  subject  of  riparian  rights  as  between  upper 
and  lower  proprietors.  It  might  follow  from  the  law  as  laid  dovim 
in  that  case  to  the  effect  that  each  owner  has  a  property  right  in 
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the  privilege  of  drainage  across  servient  land  that  the  giving  full 
application  and  effect  to  this  provision  in  Senate  Bill  No.  14  would 
render  it  unconstitutional.  However,  that  question  need  not  be 
considered,  and  no  opinion  on  it  is  intended  to  be  suggested.  At- 
tention is  called  to  it  here  because  no  similar  provision  is  found  in 
House  Bill  No.  140,  and  it  furnishes  an  instance  in  which  the  two 
are  contradictory,  so  that  we  have  one  provision  in  each  which  is 
not  found  in  the  other  and  which  either  is  or  is  not  the  law  as  it 
may  turn  out,  as  to  whether  both  or  only  one  of  these  Sections  is 
in  force.  There  is  therefore  such  conflict  as  renders  the  determi- 
nation of  the  question  necessary. 

If  we  suppose  House  Bill  140  to  have  gone  into  effect  and  then 
come  to  the  consideration  of  the  effect  upon  it  of  the  enactment  of 
the  other  bill,  we  find  this  qualification  of  the  rule  above  stated 
against  repeals  by  implication,  that  is,  that  where  the  new  law  in 
its  evident  intent  is  a  substitute  for  the  old  in  its  entirety  the  re- 
peal takes  place. 

Lorain  Plank  Road  Co.  v.  Cotton,  12  O.  S.,  263 ; 
State  ex  rel.  Cuneo  v.  Commissioners,  16  C.  C,  218; 
Groff  V.  Gates,  87  O.  S.,  142. 

In  Lorain  Plank  Road  Co.  vs.  Cotton^  the  Acts  in  question  were 
in  reference  to  the  Plank  Road  Company.  Section  2  of  the  syl- 
labus, referring  to  a  Section  of  the  latter  Act  under  consideration, 
is  as  follows : 

"Said  section,  which  revises  the  whole  subject  matter  of 
the  amendatory  act  of  March  10,  1836  ♦  ♦  ♦  'for  the 
regulation  of  turnpike  companies,'  and  is  evidently  intended 
as  a  substitution  for  it,  is  to  be  regarded  as  superseding  the 
latter  act,  and  not  as  furnishing  an  additional  or  cumulative 
remedy." 

Peck  J.,  in  the  opinion,  at  page  272,  quotes  approvingly  from 

Curwen's  Introduction  to  Vol.  1,  Rev.  Stat.,  as  follows : 

"A  subsequent  statute  revising  the  whole  subject  matter 
of  the  former  act,  and  evidently  intended  as  a  substitute  for  it, 
although  it  contains  no  express  words  to  that  effect,  operates 
to  repeal  the  former." 

Ex  rel  Cuneo  vs.  Commissioners  is  a  Circuit  Court  case  de- 
cided, however,  by  Price,  J.,  who  afterwards  sat  in  the  Supreme 
Court,  and  the  decision  was  affirmed  by  the  Supreme  Court  with- 
out report.    On  page  222  he  quotes  approvingly  the  same  quota- 


432  Department  Reports 

tion  above  given  in  the  Lorain  etc.  vs.  Cotton  case  from  Gurwen's 
Statutes  and  gives  it  a  like  application  to  the  case  before  the  court. 

The  first  syllabus  in  Goff  vs.  Gates,  supra,  is  as  follows : 

''Aii  act  of  the  legislature  that  fails  to  repeal  in  terms  an 
existing  statute  on  the  same  subject  matter  must  be  held  to 
repeal  the  former  statute  by  implication  if  the  later  act  is  in 
direct  conflict  with  the  former,  or  if  the  subsequent  act  re- 
vises the  whole  subject  matter  of  the  former  act  and  is  evi- 
dently intended  as  a  substitute  for  it.' 


9f 


The  first  clause  of  this  statement  only  makes  the  repeal  where 
there  is  a  direct  conflict ;  the  latter  clause,  however,  extends  it  to 
those  cases  where  the  new  Act  is  evidently  intended  as  a  substi- 
tute for  the  old  even  though  there  be  no  such  conflict.  Donahue, 
J.,  on  page  151,  again  cites  Lorain  etc  vs.  Cotton  with  approval; 
and  also  on  page  152  cites  State  ex  rel.  Cuneo  vs.  Commissioners 
and  mentions  the  fact  that  Price,  J.,  who  rendered  the  opinion  in 
that  case  was  later  a  judge  of  the  Supreme  Court,  and  follows  his 
brief  collation  of  authorities  with  this  sentence : 

"We  have  no  doubt  whatever  that  this  is  a  correct  state- 
ment of  the  law." 

In  applying  this  doctrine  let  us  now  revert  to  the  effect  of  the 
approval  of  an  Act  by  the  Governor.  The  statement  in  the  con- 
stitution above  quoted  is  that  that  approval  makes  it  a  law.  This 
statement,  however,  only  refers  to  the  time  at  which  a  law  shall 
go  into  effect,  not  what  its  construction  shall  be  or  its  operation 
with  reference  to  other  legislative  enactments.  For  instance,  the 
Governor  signed  House  Bill  No.  140.  If  the  legislature  had  in  the 
meantime  repealed  that  section  while  it  was  in  the  hands  of  the 
governor  and  before  he  had  signed  it,  his  signature  to  it  could  not 
give  it  the  force  of  law.  The  senate  bill,  however,  does  not  ex- 
pressly repeal  Section  140 — ^the  repealing  clause  in  Senate  Bill  14 
is  that  original  Section  6455  of  the  General  Code  is  repealed.  This, 
of  course,  was  true  because  at  the  time  of  its  enactment  the  orig- 
inal section  was  still  in  force.  House  Bill  No.  140  had  not  become  a 
law,  nor  was  it  certain  that  it  would  become  a  law  at  any  time. 
The  presumption,  which  presumption,  by  the  way,  is  only  a  fiction, 
is  that  each  member  of  both  houses  of  the  legislature  was  fully 
aware  of  both  of  these  provisions  in  every  respect  and  acting  in- 
telligently and  with  express  intention  in  reference  to  the  same. 
They  actually  act  by  houses,  and  a  law  is  passed  when  it  has  been 
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passed  by  that  house  into  which  it  comes  from  the  other,  so  that 
Senate  Bill  14  became  the  act  of  the  legislature  when  it  was  passed 
by  the  House.  Of  course,  under  the  above  rule  or  presumption 
each  member  of  the  house  in  voting  for  it  knew  that  House  Bill 
1 40  was  pending  in  the  senate,  or  had  been  passed  by  it,  but  taking 
the  two  houses  together  the  combined  intent  of  the  whole  legisla- 
ture is  expressed  in  the  act  last  passed.  Therefore,  when  the  gov- 
ernor placed  the  stamp  of  his  approval  upon  Senate  Bill  14  and  it 
became  a  law,  what  thereby  was  its  effect  as  to  other  legislation 
upon  the  same  subject  not  expressly  repealed? 

While  it  became  a  law  upon  the  governor's  approval,  it  became 
the  law  that  the  legislature  intended  it  should  be,  such  approval 
having  no  effect  whatever  upon  the  intent,  construction  or  opera- 
tion of  the  law.  The  legislature  having  passed  Senate  Bill  No.  14 
last  intended  that  it  should  supercede  House  Bill  140,  at  least  so 
far  as  there  was  any  conflict  between  the  two. 

Under  the  principles  above  announced  and  the  authorities 
cited,  I  believe  it  went  further  and  became  Section  6455  of  the 
General  Code.  It  seems  to  be  apparent  not  only  that  the  legisla- 
ture intended  its  provisions  to  be  law,  but  that  it  intended  its 
provisions  to  be  the  whole  law ;  that  is,  to  be  the  only  Section  6455 
that  was  to  be  in  force.  True,  they  repealed  only  the  original 
section,  but  as  above  explained  they  could  not  repeal  that  section 
as  amended  because  the  amendment  had  not  yet  gone  into  effect, 
and  was  not  certain  to  go  into  effect;  therefore,  the  repealing 
caluse  repealed  the  law  that  was  in  effect  at  the  time  it  passed, 
and  as  to  the  other  law  it  never  went  into  effect. 

There  are  many  instances  where  section  numbers  of  the  Gen- 
eral Code  are  duplicated  under  circumstances  similar  to  this — ^that 
is,  they  are  printed  as  such  in  the  compilation  of  the  laws. 
Whether  they  both  be  in  force  or  not  in  any  given  instance  is 
another  matter,  but  we  cannot  presume  that  the  same  legislature 
at  about  the  same  time  meant  to  have  two  separate  sections  in 
force  as  one  and  under  the  same  number.  When  they  expressly 
enacted  that  the  section  so  numbered  shall  read  as  they  enacted, 
and  the  mere  fact  that  the  repealing  clause  only  mentions  the 
original  section,  whether  the  same  be  explained  as  above  or 
whether  it  be  purely  accidental,  should  not  have  the  effect  of  keep- 
ing the  provisions  of  the  section  in  force  as  it  stood  in  a  prior  or 
intermediate  enactment.  It  cannot  be  said  that  House  Bill  No. 
140  ever  went  into  effect ;  it  cannot  be  said  that  it  did  not ;  but  the 
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intention  of  the  legislature  is  plain  that  for  it  Senate  Bill  No.  14 
should  be  substituted.  If  the  Governor  had  vetoed  the  latter  bill, 
it  is  true  that  House  Bill  No.  140  would  have  become  the  law^  but 
that  is  because  the  latter  bill  would  then  have  clearly  and  dis- 
tinctly had  the  governor's  approval  added  to  the  intention  of  both 
houses  of  the  legislature.  This  it  never  had,  except  at  the  same 
instant  that  the  other  bill  had  which  the  legislature  intended 
should  supercede  it.  The  fact  that  the  senate  bill  also  re-enacted 
Section  6442  also  makes  clear  the  intention  of  the  legislature  that 
that  act  and  not  the  house  bill  should  become  the  law.  Section 
6442  is  amended  by  reason  of  the  amendment  of  Section  6455,  and 
naturally  by  reason  of  the  amendment  contained  in  that  section, 
because  Section  6455  is  expressly  mentioned  in  it,  and  certainly 
the  6455  was  referred  to,  which  was  there  included  with  it. 

You  are  therefore  advised  that  Section  6455  as  amended  in 
Senate  Bill  14,  passed  March  21,  1917,  is  the  law  to  the  exclusion 
of  the  same  section  in  House  Bill  140,  passed  the  day  before. 


The  Amount  of  the  Federal  Estate  Tax  Imposed  by  the  Act  of 
September  3rd,  1916,  Is  to  Be  Deducted  in  Determining  the 
Value  of  An  Estate  Taxable  Under  the  Ohio  Collateral  Inheri- 
tance Tax  Law. — The  Collateral  Inheritance  Tax  Should  Be  Com- 
puted Upon  the  Value  of  the  Estate  at  the  Time  of  the  Death  of 
the  Decedent,  Except  in  the  Case  of  Future  Interests  Not  Vested 
as  of  the  Death  of  the  Testator,  in  Which  Event  the  Whole  Ma- 
chinery of  Assessment  Must  Be  Postponed  Until  the  Vesting  of 
Such  Interests  and  the  Value  of  the  Estate  Must  Be  Determined 
As  of  the  Latter  Date. 


No.  799— (Opinion  Dated  November  20,  1917.) 

Hon.  Bernard  M.  Focke,  Prosecuting  Attorney,  Dayton,  Ohio. 

Dear  Sir :  You  have  requested  my  opinion  upon  the  following 
questions  submitted  by  counsel  for  the  administrator  or  executor 
of  an  estate  on  the  legacies  or  devises  of  which  collateral  inheri- 
tance taxes  are  to  be  collected : 

"First.  Is  the  amount  payable  to  the  federal  govern- 
ment as  an  estate  tax  exempt  from  the  payment  of  the  State 
Collateral  Inheritance  Tax? 

Second.  Should  the  Collateral  Inheritance  Tax  be  fig- 
ured upon  the  value  of  the  decedent's  estate  at  the  time  of  his 


Attorney  General  435 

death,  or  upon  the  value  of  the  property  at  the  time  it  is  dis- 
tributed?" 

The  first  question  that  you  submit,  as  it  would  have  been 
raised  under  statutes  like  the  war  revenue  act  of  June  13,  1898, 
30  Statutes-at-Large,  464,  repealed  April  12, 1902,  c.  500,  32  Stat., 
97,  is  discussed  in  Blackmore  and  Bancroft  on  Inheritance  Taxes 
as  follows : 

"Sec.  371.  Federal  Inheritance  Tax.  The  federal  tax 
cannot  be  deducted  before  appraisal  for  the  state  tax  in  New 
York.  The  court  reasons  that  it  is  not  true  that  the  federal 
taxes  are  payable  primarily  out  of  the  estate;  and  the  court 
finds  that  the  federal  tax  is  exactly  the  same  in  nature  as  the 
state  tax  and  is  a  tax  not  on  property  but  on  succession.  The 
federal  tax  is  on  the  legacy  and  not  on  account  of  the  estate. 
The  fact  that  this  may  result  in  great  hardship  does  not  alter 
the  rule  but  results  from  the  rate  of  taxation  prescribed  by 
the  federal  statutes. 

In  Massachusetts  the  federal  tax  was  to  be  deducted  un* 
der  the  act  of  1891,  although  that  act  contains  no  express  ex- 
ception. The  court  proceeds  on  the  theory  that  the  words  of 
the  act  most  naturally  signify  the  property  which  the  legatee 
actually  would  get  were  it  not  for  the  state  tax  imposed,  aii.l 
that  as  a  matter  of  justice  he  would  not  be  taxed  for  more. 
The  Massachusetts  rule  would  seem  to  be  the  fairer  and  the 
New  York  rule  the  more  accurate." 

I  assume  that  this  discussion  is  responsive  to  the  question 

submitted,  although  the  words  of  the  question  are : 

"Is  the  amount  payable  to  the  federal  government  as  an 
estate  tax  exempt,"  etc. 

In  other  words,  I  assume  that  the  question  which  is  in  the 
mind  of  counsel  is  as  to  whether  or  not  the  amount  of  the  federal 
or  state  tax  can  be  deducted  from  the  value  of  the  estate  in  de- 
termining the  value  of  the  latter  for  the  purpose  of  the  Ohio  Col- 
lateral Inheritance  Tax  Law. 

The  nature  of  the  federal  tax,  about  the  effect  of  which  under 
state  inheritance  tax  laws  the  division  of  authority,  shown  by  the 
above  quotation,  arose  was,  however,  not  the  same  as  that  of  the 
estate  tax  imposed  by  the  act  of  September  8,  1916,  39  Statutes- 
at-Large,  463,  777. 

The  former  tax  imposed  by  the  federal  government  (and  this 
is  true  of  all  of  the  federal  inheritance  taxes  that  had  ever  been 
imposed  by  the  federal  government  prior  to  1916)  were  legacy  or 


436  Department  Reports 

succession  taxes,  the  real  subject  of  which  was  the  privilege  of 
inheriting  possessed  by  the  individual  inheritor.  As  stated  by  Mr. 
Justice  Holmes  in  Blackstone  v.  Miller,  188  U.  S.,  189,  this  tax,  like 
the  majority — ^if  not  all — of  state  inheritance  taxes,  was  imposed 
on  the  singular  succession  of  the  legatee,  heir  or  distributee  rather 
than  upon  the  so-called  universal  succession  of  executors  or  ad- 
ministrators. 

The  act  of  1916,  however,  imposes  the  tax  upon  the  universal 
succession — or,  looking  at  it  in  another  way,  on  the  privilege  of 
transmitting  title  to  property  by  death  rather  than  upon  the  priv- 
ilege of  succeeding  to  such  property  at  death  unless  the  latter 
privilege  be  predicated  upon  the  technical  interests  of  the  execu- 
tors, administrators  or  trustees.  The  words  of  the  act  are  as 
follows  (Section  201) : 

"A  tax  ♦  ♦  ♦  equal  to  the  following  percentages  of 
the  value  of  the  net  estate  ♦  ♦  is  hereby  imposed  upon 
the  transfer  of  the  net  estate  of  every  decedent  dying  after 
the  passage  of  this  act  ♦  ♦  ♦  whether  the  succession 
provides  the  gross  estate  of  the  decedent  to  determine  the  net 
estate." 

This  fundamental  difference  between  the  act  of  1916  and  the 
previous  acts,  the  effect  of  which  upon  the  application  of  the  state 
inheritance  taxes,  was  referred  to  in  the  text  quoted,  makes  it 
clear  that  those  cases  are  not  applicable  to  the  present  situation. 

In  contemplation  of  law  two  steps  take  place  in  the  devolution 
of  title  to  personal  property  by  death  whether  by  distribution  or 
under  the  statutes  of  wills,  viz : 

1.  The  immediate  vesting  of  the  assets  of  the  estate  in  the 
quasi  officer  who,  in  theory,  steps  into  the  shoes  of  the  decedent 
and  represents  his  rights  and  succeeds  to  his  liabilities.  This  step 
is  called  the  ''universal  succession." 

2.  The  ultimate  vesting  of  the  distinct  distributive  shares 
of  those  who  take  under  the  will  or  under  the  law  as  legatees  or 
distributees.    This  step  is  known  as  the  ^'singular  succession." 

It  is,  of  course,  unnecessary  to  determine  which  of  the  two 
conflicting  rules  would  be  correct  if  the  present  federal  tax  were 
as  formerly  imposed  upon  the  singular  succession.  Being  im- 
posed, however,  upon  the  universal  succession  and  the  effect  of 
its  exaction  being  to  diminish  the  assets  of  the  personal  estate  as 
a  whole,  and  indeed  to  make  it  possible  for  any  real  estate  belong- 
ing to  tiie  estate  to  be  sold  to  satisi^  the  tax,  (Section  208),  it  is 
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clear  that  what  I  have  desigrnated  as  ''singular  succession"  never, 
in  point  of  law  or  fact,  can  take  place  as  to  so  much  of  the  estate 
as  is  diverted.  The  legal  consequences  of  this  principle  are  not 
altered  by  the  fact  hereinafter  referred  to  that  for  the  purpose  of 
the  Ohio  Collateral  Inheritance  Tax  Law  the  estate  of  the  ultimate 
taker  vests  in  contemplation  of  law  as  of  the  death  of  the  testator 
and  its  value  is  to  be  determined  as  of  that  date,  for  in  spite  of 
this  provision  common  to  all,  the  inheritance  tax  laws  based  on  the 
singular  succession,  it  is  universally  held  that  costs  of  administra- 
tion and  debts  of  the  decedent,  which  are  charged  against  the  es- 
tate as  a  whole — that  is  to  say,  are  exacted  of  the  universal  suc- 
cession, are  to  be  deducted  in  appraising  the  value  of  the  various 
singular  successions. 

The  principle  upon  which  this  is  done  can  be  broadly  stated 
as  follows :  Whatever  legal  charges  exist  against  the  estate  as  a 
universal  succession  and  are  paid  out  of  it  as  such,  can  never  enter 
into  the  singular  succession,  and  therefore  are  to  be  deducted  in 
appraising  the  value  of  the  separate  estates  which  constitute  the 
latter. 

Proceeding  upon  this  principle,  I  have  reached  the  conclusion 
that  the  amount  of  the  federal  estate  tax  is  to  be  deducted  in  de- 
termining the  value  of  an  estate  taxable  under  the  Ohio  Collateral 
Inheritance  Tax  Law. 

The  general  question  submitted  to  me  does  not  require  me  to 
go  into  detail  as  to  just  how  the  necessary  calculations  should  be 
made,  nor  to  attempt  to  work  out  the  proper  assessment  in  case  it 
has  been  necessary  to  s6ll  real  estate  of  the  estate  specifically  de- 
vised in  order  to  pay  the  debts  of  the  estate  as  a  whole  or  to  pay 
the  federal  tax. 

In  answering  this  question  I  have,  of  course,  assumed  that  the 
federal  estate  tax  about  which  inquiry  is  made  is  that  imposed 
by  the  act  of  September  3,  1916.  If  the  estate  has  been  long  in 
settlement  and  the  federal  tax  actually  accrued  under  the  act  re- 
pealed in  1902,  a  different  result  would  be  reached.  I  do  not  pass 
upon  that  question  in  the  absence  of  specific  information  that  such 
is  the  case,  but  I  would  be  inclined  to  favor  the  New  York  rule  if 
it  should  appear  to  be  so. 

I  assume  also  that  it  is  the  act  of  1916  and  not  the  amend- 
ments thereof  embodied  in  the  act  of  October  3, 1917,  that  is  called 
in  question,  although  Section  900  of  that  act  imposes  a  tax  identi- 
cal in  legal  significance  with  that  of  the  act  of  1916. 
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In  answering  your  second  question  I  beg  to  advise  that  it  is  my 
opinion  that  the  collateral  inheritance  tax  should  be  computed 
upon  the  value  of  the  estate  at  the  time  of  the  death  of  the  de- 
cedent, except  in  the  case  of  future  interests  not  vested  as  of  the 
death  of  the  testator,  in  which  event  the  whole  machinery  of  as- 
sessment must  be  postponed  until  the  vesting  of  such  interests 
and  the  value  of  the  estate  must  be  determined  as  of  the  latter 
date. 

The  controlling  principle  here  is,  of  course,  that  the  state  in- 
heritance tax  is  a  tax  upon  succession  and  not  upon  property. 
Therefore  the  value  of  the  estate  at  the  time  the  property  "pass- 
es," to  use  a  word  found  in  Section  5331,  General  Code,  is  the  cri- 
terion which  governs.  In  all  cases,  save  those  of  future  interests 
not  vested,  the  property  passes,  in  contemplation  of  law,  as  of  the 
death  of  the  testator ;  and  this  is  true  even  though  for  some  pur- 
poses the  i)ersonal  estate  of  the  decedent  remains  in  law  that  of 
his  personal  representatives  until  distribution. 

See  Blakemore  and  Bancroft,  Inheritance  Taxes,  Sections  334- 
335,  and  the  cases  cited. 

See,  also,  Section  5331,  General  Code,  providing  that  the  taxes 
shall  be  due  and  payable  "immediately  upon  the  death  of  the  de- 
cedent;" and, 

Section  5333,  General  Code,  providing  a  method  for  the  valua^ 
tion  of  remainders  after  life  estates ;  both  of  which  show  that  the 
Ohio  statute  is  framed  upon  this  general  theory. 


The  Fees  Provided  For  Collections  by  the  County  Auditor,  Under 
Section  2624,  General  Code,  and  For  the  County  Treasurer, 
Under  Section  2685,  General  Code,  Cannot  Be  Included  in  the 
Cost  of  a  Special  Assessment  For  a  Public  Improvement,  to  Be 
Levied  Against  Abutting  Property  Owners. 


No.  798 — (Opinion  Dated  Noyember  20,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :     Under  date  of  October  23rd,  you  submitted  the 
following  for  answer  and  opinion : 

"We  are  referring  you  to  Section  3896,  G.  C,  providing 
what  the  cost  of  a  special  assessment  improvement  shaU  in- 
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elude.  We  also  wish  to  state  that  the  assessment  bonds 
should  be  paid  out  fully,  if  possible,  by  assessments  and  in- 
terest collected. 

Question :  Can  the  fees  which  are  deducted  for  collection 
by  the  county  auditor  under  Section  2624,  G.  C.,  and  the  fees 
deducted  for  the  county  treasurer  under  Section  2685,  G.  C, 
be  legally  estimated  and  included  in  the  cost  of  a  special  as- 
sessment improvement  and  taxed  in  the  assessment?" 

This  question  calls  for  construction  of  the  provisions  of  Sec- 
tion 3896,  General  Code.    This  section  reads  as  follows : 

"The  cost  of  any  improvement  contemplated  in  this  chap- 
ter shall  include  the  purchase  money  of  real  estate,  or  any  in- 
terest therein,  when  accquired  by  purchase,  or  the  value 
thereof  as  found  by  the  jury,  when  appropriated,  the  costs 
and  exi)enses  of  the  proceeding,  the  damages  assessed  in 
favor  of  any  owner  of  adjoining  lands  and  interest  thereon^ 
the  costs  and  exx)enses  of  the  assessment,  the  expenses  of 
the  preliminary  and  other  surveys,  and  of  printing,  publish- 
ing the  notices  and  ordinances  required,  including  notice  of 
assessment,  and  serving  notices  on  property  owners,  the  cost 
of  construction,  interest  on  bonds,  where  bonds  have  been 
issued  in  anticipation  of  the  collection  of  assessments,  and  any 
other  necessary  expenditures." 

There  is  no  specific  provision  in  this  section  covering  the  cost 
of  collecting  a  special  assessment,  where  such  special  assessment 
has  been  certified  to  the  county  auditor  for  collection.  If  the  cost 
of  such  collection  can  be  included  in  the  cost  of  the  improvement, 
it  must  be  under  the  words  "and  any  other  necessary  exx)endi- 
ture." 

The  fees  charged  for  the  services  of  the  county  auditor  and 
the  county  treasurer,  are  provided  respectively  in  Sections  2624 
and  2685,  General  Code. 

Section  2624,  General  Code,  provides  as  follows : 

"On  all  moneys  collected  by  the  county  treasurer  on  any 
tax  duplicate  of  the  county,  other  than  the  liquor  and  cigar- 
ette duplicate,  the  county  auditor  on  settlement  semi-annu- 
ally with  the  county  treasurer  and  auditor  of  state,  shall  be 
allowed  as  compensation  for  his  services  the  following  per- 
centages : 

On  the  first  one  hundred  thousand  dollars  one  and  one- 
half  per  cent ;  on  the  next  two  million  dollars  five-tenths  of  one 
per  cent;  on  the  next  two  million  dollars  four-tenths  of  one 
per  cent ;  and  on  all  further  sums,  one-tenth  of  one  per  cent. 
Such  compensation  shall  be  apportioned  ratably  by  the  county 
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auditor  and  deducted  from  the  shares  or  portions  of  the  reve- 
nue payable  to  the  state  as  well  as  to  the  county,  townships, 
corporations  and  school  districts." 

Section  2685,  General  Code,  reads : 

"On  settlement  semi-annually  with  the  county  auditor, 
the  county  treasurer  shall  be  allowed  as  fees  on  all  moneys 
collected  by  him  on  any  tax  duplicate  other  than  the  liquor  and 
cigarette  duplicates,  the  following  percentages :  On  the  first 
one  hundred  i:housand  dollars,  one  and  one-half  per  cent ;  on 
the  next  two  million  dollars,  five-tenths  of  one  per  cent;  on 
the  next  two  million  dollars,  four-tenths  of  one  per  cent ;  and 
on  all  further  sums,  one-tenth  of  one  per  cent.  Such  compen- 
sation shall  be  apportioned  ratably  by  the  county  auditor  and 
deducted  from  the  shares  or  portions  of  the  revenue  payable 
to  the  state  as  well  as  to  the  county,  township,  corporations 
and  school  district ;  and  on  all  moneys  collected  on  liquor  and 
cigarette  duplicate,  one  per  cent,  on  all  moneys  collected  other- 
wise than  on  the  said  duplicates,  except  moneys  received 
from  the  state  treasurer  or  his  predecessors  in  office,  or  his 
legal  representatives  or  the  sureties  of  such  predecessors,  and 
except  moneys  received  from  the  proceeds  of  the  bonds  of  the 
county  or  of  any  municipal  corporation,  five-tenths  of  one  per 
cent  on  the  amount  so  received,  to  be  paid  upon  the  warrant  of 
the  county  auditor  out  of  the  general  fund  of  the  county." 

It  will  be  observed  that  the  fees  of  the  county  auditor  and  the 
county  treasurer  are  fixed  upon  a  sliding  scale  and  that  it  would 
be  difficult  to  determine  in  advance  the  exact  cost  of  making  col- 
lection of  a  special  assessment. 

The  question  now  under  consideration  has  not  been  deter- 
mined by  the  courts,  but  the  supreme  court  has  passed  upon  the 
validity  of  adding  the  costs  of  collecting  special  assessments  in 
three  instances. 

In  the  case  of  Jonas  v.  City  of  Cincinnati,  18  Ohio  318,  the 
syllabus  reads : 

"The  council  of  the  city  of  Cincinnati  are  prohibited  by 
their  charter  from  assessing  and  collecting  a  tax  in  1848,  for 
lighting  a  street  in  1845. 

The  city  council  can  create  no  debts  of  the  kind  beyond 
the  fiscal  year. 

Were  such  tax  legal,  a  penalty  for  collector's  fees  could 
not  be  added  to  it,  nor  the  costs  of  the  proceedings  before  the 
mayor." 
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The  reasons  for  this  holdin^r  ^e  given  by  the  court  on  page 
828,  whe^e  Caldwell,  J.,  says : 

"Another  objection  has  been  taken  to  the  adding  of  three 
per  cent,  on  the  amount  of  the  tax  for  the  collector's  fees. 

The  city  council  have  no  authority  for  levying  and  col- 
lecting special  taxes,  except  for  specific  purposes.  In  this  in- 
stance they  were  only  authorized  to  collect  taxes  for  lighting 
the  city.  They  must  act  strictly  within  the  provisions  of 
their  charter — ^they  can  add  nothing  to  the  tax  by  implica- 
tion. 

The  collector  is  an  officer  of  the  city,  and  his  services  may 
be  paid  out  of  the  general  revenue  of  the  city,  unless  other- 
wise provided  for  by  the  charter.  The  same  may  be  said  of 
the  mayor's  fees.  Neither  could  have  been  collected,  in  this 
way,  if  the  tax  had  been  legal." 

It  will  be  observed  that  in  this  decision  the  court  held  the 
entire  tax  illegal,  and  it  was  not  necessary  in  order  to  decide  the 
question  at  issue  to  determine  the  validity  of  adding  the  collector's 
fees.  The  reasoning  of  the  court,  however,  is  applicable  to  the 
question  now  in  hand. 

In  the  case  of  Butler  v.  The  City  of  Toledo,  5  0.  S.,  225,  it  is 

held: 

"Where  the  corporate  authorities  of  a  city  had,  in  pur- 
suance of  its  charter,  levied  a  local  assessment  on  lot  abound- 
ing on  and  near  certain  streets,  for  the  purpose  of  grading  said 
streets,  and  from  mistake  in  the  preliminary  estimate  of  cost, 
and  extraordinary  expense  attending  the  collection  of  said  as- 
sessment, the  assessment  proved  insufficient  to  discharge  the 
cost  and  expenses ;  a  subsequent  amendment  of  the  charter, 
authorizing  a  re-assessment  on  the  same  lots  'sufficient  in 
amount  to  meet  said  deficiency,  and  the  cost  and  expenses  of 
such  re-assessment,  and  all  other  expenses  incidental  to  said 
improvement,'  is  not  in  contravention  of  any  provision  of  the 
constitution  of  1802,  and  is  a  valid  law,  binding  on  all  proper^ 
within  its  purview,  although  the  owner  may  have  acquired 
title  intermediate  the  assessment  and  re-assessment." 

This  case  upholds  the  right  to  add  to  the  cost  of  the  improve- 
ment and  to  be  included  in  the  amount  to  be  assessed  against 
abutting  property,  the  cost  of  collecting  the  assessments.  It  does 
not  appear  from  the  report  whether  or  not  the  cost  of  collection 
had  been  definitely  ascertained. 

After  holding  that  interest  might  be  included  in  the  special 
assessments,  Brinkerhofif,  J.,  says  at  page  282 : 

*    *    *    "that  the  city  authorities  had  a  legal  right  to 
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allow  interest;  and  that  it  is  rightfully  included  in  the  re- 
assessment, as  one  of  the  'expenses  incidental  to  «aid  im- 
provement.' 

The  same  may  be  said  with  respect  to  other  items — such 
as  costs,  attorney's  fees,  printer's  bills  and  compensation  of 
city  officials  for  superintending  the  work,  making  measure- 
ments, defending  suits  instituted  to  restrain  the  collection 
of  the  assessment,  and  the  levying  and  collection  of  the  as- 
sessment. None  of  these  items  would  have  accrued  had  it 
not  been  for  the  improvement,  and.  they  are,  we  think,  legiti- 
mately classed  among  the  'expenses  incidental'  to  it." 

In  this  case  the  court  holds  that  the  cost  of  collecting  an  as- 
sessment is  a  part  of  the  "expenses  incidental  to  said  improve- 
ment." 

This  provision  is  like  that  contained  in  Section  3896,  General 
Code,  supra,  where  it  is  provided  "and  any  other  necessary  ex- 
penditure," may  be  included  in  the  cost  of  the  improvement. 

In  the  case  of  Spangler  v.  Cleveland,  35  0.  S.,  469,  the  fourth 

branch  of  the  syllabus  reads: 

"So,  it  is  error  to  add  to  the  cost  of  an  improvement  an 
estimated  i)ercentage  to  pay  for  collecting  an  assessment 
placed  thereon." 

The  reason  for  this  holding  is  given  by  Johnson,  J.,  on  page 
472,  where  he  says: 

"In  these  assessments  are  included  an  item  of  one  per 
cent,  upon  the  cost  of  the  improvement  to  pay  for  collection. 

It  is  not  claimed  that  this  percentage  has  been  or  will 
be  paid.  It  is  at  least  only  an  estimate,  and  not  an  actual 
expense  that  has  been  or  will  be  incurred. 

Treasurer's  fees  are  based  on  a  sliding  scale,  according 
to  amounts  collected  or  disbursed.  Whether  fees  actually 
paid,  or  for  which  the  city  would  be  liable  under  the  statute, 
could  be  included,  we  need  not  determine. 

The  statute  furnishes  other  modes  of  collecting  such  as- 
sessments, and  this  need  not  be  resorted  to ;  and,  if  not,  there 
is  not  necessarily  any  cost  for  collection. 

The  amount  should  be  ascertained  and  fixed,  on  the  sup- 
position that  the  owner  will  pay  without  litigation  or  other 
expense.  These  items  must  be  omitted  from  the  several  as- 
sessments." 

The  reason  for  striking  out  the  percentage  paid  for  collecting 
is,  that  it  is  not  claimed  that  this  percentage  has  been  or  will  be 
paid.    It  does  not  determine,  however,  that  such  an  expense  could 
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be,  or  could  not  be  included  in  the  cost  of  the  improvement  to  be 
assessed  against  the  abutting  property  owner. 

In  Section  3905,  General  Code,  there  is  a  provision  for  adding 
ten  per  cent  penalty  to  cover  interest  and  cost  of  collection.  This 
section,  however,  does  not  cover  a  case  where  a  special  assessment 
is  levied,  to  be  paid  for  in  installments,  through  the  office  of  the 
county  treasurer. 

This  section  reads  as  follows : 

"The  council  may  order  the  clerk  or  other  proper  officer 
of  the  corporation  to  certify  any  unpaid  assessment  or  tax 
to  the  auditor  of  the  county  in  which  the  corporation  is  situ- 
ated, and  the  amount  of  such  assessment  or  tax  so  certified, 
shall  be  placed  upon  the  tax  list  by  the  county  auditor,  and 
shall  with  then  per  cent,  penalty  to  cover  interest  and  cost 
of  collection  be  collected  with  and  in  the  same  manner  as  state 
and  county  taxes,  and  credited  to  the  corporation.  Such  ten 
per  cent,  penalty  shall  in  no  case  be  added  unless  at  least 
thirty  days  intervent  between  the  date  of  the  publication  of 
the  ordinance  making  the  levy  and  the  time  of  certifying  it 
to  the  county  auditor  for  collection." 

The  other  method  of  collecting  a  special  assessment  is  pro- 
vided for  in  Section  3892,  General  Code,  which  reads : 

'  "When  any  special  assessment  is  made,  has  been  con- 
firmed by  the  council,  and  bonds,  notes  or  certificates  of  in- 
debtedness of  the  corporation  are  issued  in  anticipation  of 
the  collection  thereof,  the  clerk  of  the  council,  on  or  before 
the  second  Monday  in  September,  each  year,  shall  certify  such 
assessment  to  the  county  auditor,  stating  the  amounts  and 
the  time  of  payment.  The  county  auditor  shall  place  the  as- 
sessment upon  the  tax  list  in  accordance  therewith  and  the 
county  treasurer  shall  collect  it  in  the  same  manner  as  other 
taxes  are  collected,  and  when  collected  pay  such  assessment  to 
the  treasurer  of  the  corporation,  to  be  by  him  applied  to  the 
payment  of  such  bonds,  notes  or  certificates  of  indebtedness 
and  interest  thereon,  and  for  no  other  purpose.  For  the  pur- 
pose of  enforcing  such  collection,  the  county  treasurer  shall 
have  the  same  power  and  authority  as  allowed  by  law  for  the 
collection  of  state  and  county  taxes." 

The  above  sections  provide  for  two  distinct  methods  of  mak- 
ing collections  of  special  assessments. 

This  was  the  holding  of  Hon.  Edward  C.  Turner,  attorney  gen- 
eral, in  an  opinion  to  your  department,  under  date  of  July  21, 1915, 
and  reported  in  Vol.  II,  page  1291,  of  the  Opinions  of  the  Attorney 
General  for  the  year  1915. 
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There  is  no  specific  provisions  for  the  addition  of  a  penalty 

where  bonds,  notes  or  certificates  of  indebtedness  are  issued  in 

contemplation  of  the  collection  of  a  special  assessment^  and  such 

special  assessment  is  certified  to  the  county  auditor  for  collection. 

In  the  case  of  Longn^orth  v.  The  City  of  Cincinnati,  34  0.  S., 

101,  the  second  branch  of  the  syllabus  reads: 

'Where  the  surveying  and  engineering  of  such  improve- 
ment by  the  chief  engineer  of  the  city  and  his  assistants,  who 
were  officers  appointed  for  a  definite  period,  at  a  fixed  salary, 
which  the  law  required  to  be  paid  out  of  the  general  fund 
of  the  city,  the  reasonable  cost  to  the  city,  of  such  surveying 
and  engineering,  cannot  be  ascertained  and  assessed  upon 
abutting  property,  as  a  necessary  expenditure  for  the  im- 
provement." 

This  case  holds,  that  where  services  are  performed  by  officers 
of  the  city,  who  are  paid  on  a  monthly  salary,  which  salary  is  paid 
out  of  the  general  funds  of  the  city,  the  reasonable  value  of  such 
services  performed  upon  a  public  improvement  cannot  be  included 
in  the  cost  of  such  improvement  to  be  levied  against  abutting 
property  owners. 

This  situation  is  similar  to  the  cost  of  collecting  the  special 
assessment.  The  county  auditor  and  the  county  treasurer  are 
paid  an  annual  salary  and  the  fees  provided  for  in  Sections  2624 
and  2685,  General  Code,  are  the  basis  of  the  charge  for  their 
services,  but  such  fees  are  paid  into  the  county  treasury  to  the 
credit  of  the  fee  fund  of  the  respective  offices.  Furthermore,  it  is 
not  possible  to  determine  in  advance  the  cost  of  collecting  a  special 
assessment.  The  cost  of  such  collection  in  any  event  must  be  esti- 
mated, and  where  such  cost  is  estimated,  it  would  come  within  the 
holding  of  the  cast  of  Spangler  v.  Cleveland,  supra. 

In  some  cities  an  option  is  given  to  the  property  owner  to  pay 
his  amount  in  full  before  the  same  is  certified  to  the  county  audi- 
tor for  collection.  If  the  property  owner  elects  to  pay  such  assess- 
ment to  the  treasurer  of  the  municipality  that  would  be  no  added 
costs  for  making  such  collection. 

In  view  of  the  holdings  of  the  supreme  court  and  the  imprac- 
ticability of  determining  the  exact  cost  of  making  collections,  I 
am  of  the  opinion  that  the  cost  of  collection  cannot  be  included  as 
a  part  of  the  cost  of  the  improvement  which  may  be  assessed 
against  the  abutting  property  owners. 
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Honey  Taken  by  the  PoKce  Department  in  the  Raid  of  a  Place  of 
Gambling,  May  be  Applied  to  the  Payment  of  Fines  and  Costs 
Assessed  Against  the  Owners  Thereof  and  the  Balance  Remain- 
ing After  Paying  Snch  Fines  and  Costs  is  to  be  Delivered  to  the 
Owner  as  Provided  in  Section  4400,  General  Code,  or  to  the  Per- 
son from  Whom  Taken,  if  not  Claimed  Within  Thirty  Days  as 
Provided  in  Section  4399,  General  Code.  If  Snch  Money  is  not 
Claimed  for  a  Period  of  one  Year  After  its  Seizure,  then  it  Shall 
be  Turned  Over  to  the  Police  Relief  Fund  in  Municipalities  Hav- 
ing Such  Fund  and  to  the  Treasurer  of  the  Municipality  that  has 
no  Police  Relief  Fund. 


No.  793 — (Opinion  Dated  November  20,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Grentlemen :    Your  favor  of  October  10,  1917,  is  received,  in 

which  you  state  as  follows : 

"We  are  enclosing  herewith  question,  together  with  brief 
of  the  city  solicitor  of  Lorain,  Ohio,  and  respectfully  request 
your  written  opinion  upon  the  following  matter : 

Question:  What  is  the  proper  disposition  of  moneys 
taken  by  the  police  department  in  the  raid  of  places  of  gamb- 
ling r 

The  brief  referred  to  in  your  request,  calls  attention  to  the 
provisions  of  Sections  4398  to  4401,  inclusive,  of  the  General  Code, 
and  to  the  case  of  Englehart,  Administrator,  v.  Humming,  10  0. 
N.  P.  n.  s.,  page  609. 

Section  4398,  General  Code,  provides  as  follows: 

"Stolen  or  other  property  recovered  by  members  of  the 
police  force  shaU  be  deposited  and  kept  in  a  place  designated 
by  the  mayor.  Each  such  article  shall  be  entered  in  a  book, 
kept  for  that  purpose,  with  the  name  of  the  owner,  if  ascer- 
tained, and  the  person  from  whom  taken,  the  place  where 
found  with  general  circumstances,  the  date  of  its  receipt  and 
the  name  of  the  officer  receiving  it  J 


i» 


Section  4399,  G.  C,  reads  as  follows : 

"An  inventory  of  all  money  or  other  property  shall  be 
given  to  the  party  from  whom  taken,  and  in  case  it  is  not 
claimed  by  some  person  within  thirty  days  after  such  arrest 
and  seizure  it  shall,  unless  otherwise  ordered  by  the  board,  be 
delivered  to  the  person  from  whom  taken,  and  to  no  other  per- 
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son,  either  attorney,  agent,  factor,  or  clerk,  except  by  special 
order  of  the  mayor." 

Section  4400,  General  Code,  reads  as  follows : 

"If  within  thirty  days  such  money  or  property  is  claimed 
by  another  person  it  shall  be  retained  by  such  custodian  until 
after  the  discharge  or  conviction  of  the  person  from  whom 
taken  and  so  long  as  it  may  be  required  as  evidence  in  any 
case  in  court.  If  such  claimant  establishes  to  the  satisfaction 
of  the  police  judge  that  he  is  the  rightful  owner,  it  shall  be 
restored  to  him,  otherwise  it  shall  be  returned  to  the  accused 
I)erson,  i)ersonally,  and  not  to  any  attorney,  agent,  factor  or 
clerk  of  such  accused  person,  except  upon  special  order  of  the 
mayor  after  all  liens  and  claims  in  favor  of  the  municipality, 
against  it  have  been  discharged  and  satisfied." 

Section  4401,  General  Code,  provides : 

"Property  unclaimed  for  the  period  of  one  year  shall  be 
sold  by  the  chief  of  police  or  marshal,  at  public  auction,  after 
giving  due  notice  thereof,  by  advertisement  published  three 
times  in  a  newspaper  of  general  circulation  in  such  county. 
In  municipalities  where  there  is  a  police  relief  fund  and  trus- 
tees and  officers  thereof  the  proceeds  from  such  sale  shall  be 
paid  to  the  treasurer  of  such  fund  and  be  placed  to  its  credit. 
In  municipalities  where  there  is  no  police  relief  fund  and  trus- 
tees and  officials  thereof,  such  proceeds  shall  be  paid  to  the 
treasurer  of  the  municipality,  and  be  credited  to  the  general 
fund." 

These  four  sections  provide  what  shall  be  done  with  stolen  or 
other  property  recovered  by  the  police  force  and  also  covers  money 
or  other  property  taken  by  the  police  department  in  raids  on  places 
of  gambling. 

It  is  provided  in  Section  4399,  General  Code,  that  if  such  prop- 
erty is  not  claimed  by  some  person  within  thirty  days  after  the 
arrest,  it  shall,  unless  otherwise  ordered,  be  delivered  to  the  person 
from  whom  taken. 

Section  4400,  General  Code,  provides  the  manner  in  which 
the  rightful  owner  may  have  the  property  restored  to  him. 

In  Section  4401,  General  Code,  there  is  provision  for  the 
disposition  of  property  which  has  not  been  claimed  for  a  period  of 
one  year.  Such  property  shall  be  sold  as  therein  provided,  and  in 
municipalities  where  there  is  a  police  relief  fund  the  proceeds  of 
such  sale  shall  be  paid  to  the  treasurer  of  such  fund.    In  other 
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municipalities  the  proceeds  are  paid  to  the  treasurer  of  the  muni- 
cipality. 

There  is  no  provision  of  statutes  which  declares  a  forfeiture 
of  money  which  has  been  taken  in  a  shambling  raid.  Sections 
13054  to  13082,  inclusive,  of  the  General  Code,  provides  various 
penalties  for  offences  connected  with  various  devices  and  schemes 
of  gambling.  In  none  of  these  is  there  found  any  provisions  for 
the  forfeiture  of  money  recovered  from  gamblers. 

Section  13489,  General  Code,  provides  as  follows : 

"Upon  conviction  of  a  person  for  keeping  a  room  or  place 
to  be  occupied  or  used  for  gambling  or  knowingly  permitting 
gambling  to  be  conducted  therein,  or  permitting  a  game  to  be 
played  for  gain  or  a  gaming  device  to  be  kept  in  a  house  or 
other  place,  or  exhibiting  a  gaming  device  for  gain,  money  or 
other  property  or  for  betting  or  gambling,  or  permitting  such 
device  to  be  so  used,  or  for  being  without  a  fixed  residence  and 
in  the  habit  of  gambling,  if  money  or  other  property,  won  in 
gaming,  be  found  in  his  possession,  it  shall  be  liable  for  a  judg- 
ment which  may  be  rendered  against  him  growing  out  of  such 
violation  of  law." 

It  is  specifically  provided  in  this  section  that  money  or  other 
property  won  in  gaming  and  found  in  possession  of  a  person  en- 
gaged in  gambling,  that  such  money  shall  be  liable  for  a  judgment 
which  may  be  rendered  against  him  growing  out  of  each  violation 
of  the  law. 

In  the  case  of  Englehardt,  Administrator,  vs.  Kumming,  10 
0.  N.  P.,  n.  s.,  609,  the  syllabus  reads : 

"Where  the  record  of  a  magistrate  shows  that  at  a  trial 
held  before  him  he  finds  from  the  evidence  that  certain  slot 
machines  are  gambling  devices,  his  action  in  ordering  them  de- 
stroyed is  lawful. 

When  the  record  shows  the  action  of  such  magistrate  to 
be  under  a  search  warrant  his  action  is  in  the  nature  of  a  pro- 
ceeding in  rem.' 

The  law  does  not  recognize  any  property  rights  as  exist- 
ing in  gambling  devices." 

This  case  upholds  the  right  of  a  magistrate  to  destroy  gamb^ 
ling  devices.  It  also  appears  on  page  611  of  the  opinion  that 
money  found  in  the  slot  machine  had  been  applied  by  the  magis- 
trate towards  the  payment  of  the  costs  of  the  proceedings  against 
the  owner  of  the  slot  machine.  The  court  sustains  this  applica- 
tion and  says  at  page  611 : 
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*  *  *  "there  was  no  abuse  of  discretion  on  the  part  of 
the  mayor,  such  as  to  render  him  liable  for  the  repayment  of 
the  money,  in  interpreting  the  statutes  to  permit  him  to  ap- 
ply this  sum  towards  payment  of  the  costs  of  the  proceedings 
under  the  search  warrant/' 

This  case  is  authority  for  the  application  of  money  recovered 
in  a  gambling  raid  to  the  payment  of  fines  and  costs  assessed 
against  the  owner  of  such  money.  It  is  also  authority  for  the  de- 
struction of  paraphernalia  or  other  property  used  for  gambling 
purposes. 

However,  all  property  recovered  in  a  gambling  raid  is  not  sub- 
ject to  destruction,  only  such  property  as  may  be  described  as 
gambling  devices  may  be  destroyed.  The  rule,  as  stated  at  page 
920,  of  Vol.  20  of  Cyc,  is  as  follows : 

"Under  most  statutes  gaming  apparatus  seized  as  kept 
and  used  for  gambling  should  be  retained  by  the  police  authori- 
ties as  evidence  against  the  accused,  subject  to  the  order  of 
the  court  or  justice  trying  him,  and  upon  his  conviction  in  a 
proper  proceeding  should  be  ordered  destroyed,  if  it  is  such 
as  is  of  no  substantial  or  practical  use  or  value  except  in  con- 
nection with  gambling  or  if  the  use  to  which  it  is  customarily 
devoted  is  gambling,  even  though  the  actual  owner  of  the 
property  did  not  consent  to  or  know  of  its  unlawful  use ;  or  it 
should  be  returned  to  its  proper  owner  if  the  alleged  offender 
is  discharged.  Some  statutes  authorize  the  court  upon  proper 
information  to  issue  a  warrant  or  order  for  the  summary 
seizure  and  destruction  of  such  apparatus  kept  and  used  for 
gaming  purposes,  if  it  is  of  such  character  that  it  can  be  put 
to  no  legitimate  use  and  that  the  law  will  not  recognize  it  as 
property  entitled  to  its  protection  under  any  circumstances; 
but  if  they  are  not  of  such  character,  they  cannot  be  destroyed 
without  affording  the  owner  an  opportunity  to  be  heard  upon 
the  subject  of  their  lawful  use  and  to  show  whether  or  not 
they  are  intrinsically  useful  or  valuable  for  some  lawful  pur- 
pose." 

Money  is  not  subject  to  destruction  as  a  gambling  device  even 

though  recovered  in  a  gambling  raid.    In  the  case  of  Miller  vs. 

State  ex  rel.,  149  Pac.  Rep.  (Okla.),  364,  the  syllabus  reads: 

"Sections  2506  and  2507,  Revised  Laws,  1910,  do  not  fur- 
nish authority  for  the  seizure  and  destruction  of  money,  as 
being  'an  article  or  apparatus  suitable  to  be  used  for  gambling 
purposes.' " 
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In  the  absence  of  any  statute,  authorizing  the  forfeiture  of 
money  recovered  in  a  gambling  raid,  there  would  be  no  authority 
to  transfer  such  money  to  the  police  relief  fund  or  to  the  treas- 
urer of  a  municipality.  Such  money  may  be  applied  to  the  pay- 
ment of  the  costs  and  fines  assessed  against  the  owner  thereof. 
If  any  remains  after  fine  and  costs  are  paid,  it  should  be  returned 
to  the  owner  as  provided  in  Section  4400,  General  Code,  or  to  the 
party  from  whom  taken  as  provided  in  Section  4399,  General  Code. 
If  such  money  remains  unclaimed  for  one  year,  it  would  come  un- 
der the  terms  of  Section  4401,  General  Code,  and  should  be  paid 
to  the  police  relief  fund  in  municipalities  having  such  fund,  or  to 
the  treasurer  of  the  municipality  having  no  such  relief  fund. 


SUPREME  COURT 


MOTION  DOCKET 

9523— The  First  National  Bank  of 
Dillonvale,  Ohio,  vs.  Maude  S.  Young, 
Exrx.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Cuya- 
hoga County  to  certify  its  record. 
Overruled 

9530— The  Ohio  State  Telephone 
Co.  vs.  City  of  Columbus.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Franklin  County  to  cer- 
tify its  record.-    Sustained. 

9557— State  of  Ohio  ex  rel.  How- 
ard N.  Snedeker  vs.  W.  D.  Fulton, 
Secretary  of  State,  as,  etc.  Demur- 
rer to  answer  in  cause  No.  15622  on 
the  general  docket.    Overruled. 

9574 — J.  H.  Farrell  vs.  J.  C.  Brazee. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  County 
to  certify  its  record.    Overruled. 

9579— Joseph  Skufca,  an  infant,  vs. 
The  GofT-Kirby  Coal  Co.  (On  rehear- 
ing.) Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
County  to  certify  its  record.  Over- 
ruled. 

9592 — E.  J.  Byrne  vs.  Mary  Tracy 
et  al.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Cuyahoga 
County  to  certify  its  record.  Over- 
ruled. 

9613 — Ben  W.  Johnson  vs.  Cath- 
erine Skehan.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Lucas  County  to  certify  its  record. 
Sustained. 

9627 — Edwin  F.  Lockwood  et  al., 
Partners,  vs.  Aetna  Life  Insurance 
Co.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hamilton 
County  to  certify  its  record.  Over- 
ruled. 

9629 — James  M.  Shearer,  for  him- 
selt,  and  numerous  other  parties,  v& 
The  County  Board  of  Education  of 
Stark  County  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Stark  County  to  certify  its  record. 
Overruled. 

9633— Forest  Reed  vs.  The  State  of 
Ohio.  Motion  for  leave  to  file  a  peti- 
tion in  error  to  the  Court  of  Appeals 
of  Licking  County.     Sustained. 

9640— Ira  L.  Shultz  et  al.  vs.  The 
Security  Trust  &  Savings  Co.     Mo- 


tion for  an  order  directing  the  Court 
of  Appeals  of  Muskingum  Comity  to 
certify  its  record.    Overruled. 

9647— The  Bruce-Macbeth  Engine 
Company  vs.  J.  P.  Eustis  Mfg.  Co. 
Motion  by  defendant  to  dismiss  peti- 
tion in  error  in  cause  No  16741  on  the 
general  docket.     Sustained. 

9648-^.  P.  Eustis  Mfg.  Co.  vs.  The 
Bruce-Meriam  Abbot  Company  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  County 
to  certify  its  record.    Overruled. 

9649— William  E.  Gosser  et  al.  vs. 
Fannie  N.  Bums  et  al.  Motion  and 
cross-motion  for  an  order  directing 
the  Court  of  Appeals  of  Coshocton 
County  to  certify  its  record.  Over- 
ruled. 

9654 — ^Lena  Ware  vs.  Industrial 
Commission  of  Ohio.  Motion  for  an 
oirder  directing  the  Court  of  Appeals 
of  Hamilton  County  to  certify  its  rec- 
ord.    Sustained. 

9655— Theodore  Reverman  vs.  The 
George  Wiedemann  Brewing  Com- 
pany. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Hamilton 
County  to  certify  its  record.  Over- 
ruled. 

9656 — Earl  Ziehm,  an  infant,  vs. 
William  Vale.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  County  to  certify  its  rec- 
ord.   Sustained. 

GENERAL  DOCKET 

15525 — The  Buschman  Co.  vs.  The 
Garfield  Realty  Co.  Cuyahoga. 
Judgment  affirmed.    Opinion. 

15639— United  Distillers  Co.  vs. 
Harry  Zeisler.  Hamilton.  Judgment 
affirmed.    Per  curiam. 

15645— The  Berkey  Farmers  Mutual 
Telephone  Co.  et  al.  vs.  The  Sylvania 
Home  Telephone  Co.  et  al.  Lucas. 
Judgment  of  Court  of  Appeals  re- 
versed and  that  of  Common  Pleas  af- 
firmed.   Opinion. 

15655— The  State  of  Ohio  ex  reL 
Frederick  Bittikofer  vs.  Daniel  Babst. 
Judge.  Crawford.  Judgment  af 
firmed.    Per  curiam. 

15768— The  State  of  Ohio  ex  rel. 
John  C.  D'Alton,  Pros.  Atty.,  vs.  John 
F.  Ritchie  et  al.  Judges.  In  Prohibi- 
tion.   Writ  denied.    Opinion. 
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NEW  CORPORATIONS 

The  O.  A.  Electric  Mfg.  Co.,  Cincin- 
nati, $10,000;  George  R.  Adams,  Sr., 
George  R.  Adams,  Jr.,  Julius  H. 
Schatzman,  Elijah  C.  Deupree,  George 
Codey. 

The  Ohio  Moto  Fuel  Co.,  Dayton, 
$10,000;  O.  L.  Keller,  George  A 
Franke,  Charles  W.  Folkerth,  Walter 
L.  Cakes,  C.  M.  Williams.  - 

The  Dairton  Auto-Bus  Co.,  Dayton, 
$2,000;  John  H.  Hanks,  Arthur  W. 
Miller,  Frank  S.  Breene,  Albert  J. 
Dwyer,  E.  J.  Schellenbach. 

The  Mansfield  Granite  Co.,  Mans- 
field, $26,000;  George  Godsman,  W.  R. 
Grodsman,  Elizabeth  Godsman,  David 
Martin,  W.  H.  Gifford. 

The  Lederer  Furniture  Co.,  Cleve- 
land, $10,000;  Leon  Strauss,  John  L. 
Toung,  Harry  F.  Lederer,  J.  F.  Meyer, 
M.  M.  Roche. 

The  Grocers'  Produce  Co.,  Cleve- 
land, $35,000;  J.  B.  Hook,  John  A. 
Bommhardt,  Edward  Hobday,  Charles 
W.  Brelsford,  W.  J.  Martin. 

The  Peerless  Products  Co.,  Cleve- 
land, $10,000;  J.  E.  Lerch,  H.  L.  Par- 
menter,  Henry  L.  Jollay,  J.  M.  Grolle, 
C.  E.  HoUlngsworth.  "Bituminous 
Products." 

The  Triangle  Liquor  Co.,  Toledo, 
$5,000;  John  J.  Russell,  James  E.  Rus- 
sell, Wm.  Cameron,  J.  Wm.  Heck,  Joe 
Fourier. 

The  Curt  Dairy  Lunch  Co.,  Dayton, 
$20,000;  George  C.  Skirvin.  Joseph  Ba- 
der,  William  Bader,  Abe  Bader,  Henry 
Bader. 

The  Feigenbaum  Realty  Co.,  Cleve- 
land, $25,000;  Harry  Baskin,  Henry 
Feigenbaum,  Irwin  N.  Loeser,  Sidney 
N.  Weitz,  Marc  J.  Grossman. 

The  Bedford  Savings  &  Loan  Co., 
Bedford;  $500,000.  Hiram  F.  Still  man, 
Jonas  H.  Wiest,  E.  J.  Hart,  Grant  Lee, 
N.  L.  Struthers. 

The  Cleveland  Controller  &  Manu- 
facturing Co.,  Cleveland;  $200,000.  U 
C.  Spieth,  L.  A.  O'Neil,  N.  M.  Strine, 
M.  E.  Gleason,  M.  G.  E^an. 

The  Marvel  Tractor  Co.,  Columbus; 
$25,000.     J.  W.  Freeman,  B.  T.  Fox, 


C.  E.  Williams,  Charles  C.  Green,  J. 
M.  Sheets. 

The  Northern  Equipment  Co.,  To- 
ledo; $10,000.  W.  Frank  Bradley.  Jo- 
seph L.  Skeldon,  William  G.  Nichols, 
H.  O.  Dunbar,  Fred  F.  Feigs. 

The  D.  I.  Simon  Co.,  Cleveland; 
$25,000,  dry  goods.  William  Rothen- 
berg,  C.  L.  Brueggemyer,  D.  M.  Find- 
ling,  I.  E.  Guentzler,  F.  Schulman. 

The  Hudson  Lunch  Co.,  Lima;  $12,- 
000.  William  A.  Nastos,  WaHer  H. 
Clarks,  John  O.  Moore,  Louis  Dangre- 
mond,  Gus  A.  Nastos,  William  A.  Ga- 
valas. 

The  North  Eastern  Oil  &  Gas  Co., 
Cleveland;  $1000.  S.  H.  Tolles,  W.  T. 
Kinder,  C.  H.  Gale,  John  M.  Garfield, 
R.  C.  Hyatt. 

The  Union  Furnace  Producing  Co., 
Logan;  $12,000.  Ford  Hack,  Law- 
rence C.  Hack,  G.  C.  Jones,  J.  W. 
Walsmith,  J.  F.  Kinstle.    Oil. 

Cleveland  Auto  Body  &  Radiator 
Repair  Co.,  Cleveland;  $10,000.  Leo 
Openheim,  Arthur  Krause,  Josephine 
Schnuerer,  H.  A.  Rocker,  Math i as  GaL 

The  Gallon  Garment  Manufactur- 
ing Co.,  Galion;  $10,000.  W.  G.  Sand- 
erlin,  S.  E.  Sanderlin,  William  C. 
Burger,  D.  H.  Burger,  Walter  L.  Mil- 
ler. 

The  Progressive  Sheet  Metal  Co., 
Cincinnati;  $50,000.  Fred  L.  Emmert, 
Fred  L.  Emmert  Jr.,  Edward  G.  Weil- 
er,  Robert  L.  Mahatha,  John  H.  Mu- 
maw. 

The  Rlchter  Brass  Co.,  Cincinnati; 
S35.000.  John  H.  Rlchter,  Joseph  A. 
Rlchter,  Louis  A.  Rlchter.  Charles  H. 
Rlchter,  Adolph  D.  Fennel. 

The  Dixie  Sales  Co..  Dayton;  $10,- 
000,  auto  supplies.  Frank  M.  Krebs, 
John  W.  Hanb"  George  A.  Krebs, 
Julia  A.  KeevG^     L.  Edgar  Orendorf. 

The  Auto  R^*.ity  Co.,  Cincinnati; 
$20,000  W.  M.  k>erln,  L.  S.  Colter,  F. 
C.  Strictmann,  J.  E.  McClaln,  C.  L. 
Bonlfield. 

The  Burke  Construction  Co..  Cleve- 
land: $50,000,  real  estate.  Fred  Burke, 
Charles  E.  Bull.  Willard  Genrich,  Mary 
F.  Genrich,  J.  W.  McClure. 

The  Realtors  Building  Co.,  Younga- 
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town;  $10,000,  real  estate.  O.  B. 
Hawk,  W.  Edgar  Leedy,  Russell  Mo- 
Kay.  W.  H.  Palmer,  W.  J.  Thompson. 

The  Service  Heater  Co.,  Cleveland; 
$10,000.  Anton  Weiss,  Rose  S.  Ma- 
jor, August  Spilker,  John  E.  Robin- 
son, Thomas  A.  Reilly. 

The  Ohio  Buff  Sand  Stone  Co.»  Sher- 
radsville;  $100,000.  Edward  F.  Giber- 
son,  John  A.  Bommhardt,  J.  B.  Hook, 
Harry  A.  Thompson,  G.  J.  Foyer. 

The  Industrial  Service  Co.,  Cleve- 
land; $50,000,  brokers.  F.  K.  Fet- 
ters, J.  C.  Pettit,  H.  T.  Mathers,  F.  S. 
Whltcomb.  Paul  J.  Bickel. 

The  Annex  Building  Co.,  Cleveland; 
$10,000,  F.  S.  Whitcomb,  Paul  J. 
Bickel»  Ellis  R.  Dichm,  C.  O.  Owens, 
J.  C.  Pettit. 

The  Gillespie^McCulley  Co.,  Cam- 
bridge, $15,000;  general  merchandise. 
W.  J.  Gillespie,  S.  J.  McCulley,  F.  W. 
Weldon,  E.  O.  Blackburn,  E.  M.  John- 
ston. 

The  Sidney  Co-Operative  Co.,  Sid- 
ney, $5000;  general  merchandise.  E. 
C.  Wolf,  Ben  D.  Higglns,  Frank  Cow- 
ens,  Milton  Kingseed,  A.  B.  Alten- 
bach. 

The  Massillon  Industrial  Co.,  Mas- 
slllon;  $10,000.  E.  W.  Bimey,  E. 
Rice,  E.  C.  Marwin,  Floyd  C.  Snyder, 
J.  R.  Dangler. 

The  Uma  Rivet  ft  Forging  Co.,  Li- 
ma, $300,000.  W.  L.  Russell,  John  M. 
Boose,  H.  S.  Moulton,  O.  W.  Ball, 
Maurice  Hofeller. 

The  Hull  Leather  Belting  Co., 
Cleveland.  $100,000.  Herbert  A. 
Spring,  H.  A.  Beckett,  L.  A.  O'Neil, 
M.  O.  Egan,  Howard  P.  Burps. 


The  Safety  Meter  Box  Company, 
Cleveland,  $20,000.  John  V.  Becka, 
L.  M.  Fiala,  Joseph  Jirka,  John  J. 
Wolfe,  P.  T.  Kovar 

The  S.  ft  B.  Toy  ft  Manufacturing 
Co.,  Cleveland,  $10,000.  James  P. 
Brady,  William  C.  Steube  Harry  B. 
Davis  William  iG.  Radcliffe.  R.  EL 
Kouba. 

The  Pauline  Dress  Co.,  Cleveland, 
$10,000.  G.  E.  Webster*  H.  P.  Eg- 
gers,  Stanley  B.  (Gilson,  Pauline  W. 
Webster,   Ella  A.  Eggers. 

The  Park  Land  Co.,  Warren,  $50,- 
000.  C.  E.  Matthews,  H.  C.  Shreve, 
M.  J.  Casaldy,  Mildred  Faulkner,  W. 
M.  Yount. 

Increatet 

The  Commercial  Auto  Body  ft  Mfg. 
Co.,  Cleveland,  $50,000  to  $150,000. 

The  Dayton  Bronze  Bearing  Co., 
Dayton,  $10,000  to  $50,000. 

The  Oil-Gas  Producer  Co.,  Cleve- 
land;  $1000  to  $500,000. 

The 'East  Ohio  Gas  Co.,  Cleveland; 
$20,000,000  to  $45,000,000. 

The  Dall  Motor  Parts  o.,  Vermillion* 
$35,000  to  $100,000. 

The  Rorheimer-Brooks  Studio  Co^ 
Cleveland;  $50,000  to  $100,000. 

The  Citizens  Telephone  Co.,  Clrcle- 
ville;    $200,000    to    $234,000. 

The  Lake  Shore  Chemical  Co.,  Ak- 
ron:  $100,000  to  $400,000. 

The  Metamora  levator  Co.,  Meta- 
mora;  increases  from  $10,000  to  $20,- 
000. 

The  Cornwall  Manufacturing  Co., 
Cleveland,  ftom  $10,000  to  $26,000. 
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No.  1338 — ^In  the  Matter  of  the  Application  of  Mahoning  and  Shenr 
ango  Railway  and  Light  Company  For  Authority  to  Issue  and 
Sell  Two  Hundred  and  Fifty  Thousand  Dollars  ($250,000.00)  of 
Its  First  and  Consolidated  Mortgage  Gold  Bonds. — Prayer 
Granted. 


(Dated  December  4,  1917) 

The  Mahoning  and  Shenango  Railway  and  Light  Company,  a 
consolidated  corporation  of  the  states  of  Ohio  and  Pennsylvania, 
having  heretofore  filed  its  application  herein  asking  the  consent 
and  authority  of  this  commission  to  issue  its  first  and  consoUdated 
mortgage  gold  bonds  of  the  principal  sum  of  two  hundred  and  fifty 
thousand  dollars,  the  proceeds,  with  the  proceeds  to  be  derived 
from  the  sale  of  five  hundred  thousand  dollars  i^dditional  principal 
sum  of  said  bonds,  the  issue  and  disposition  of  which  was  duly 
consented  to  and  authorized  by  the  commission,  to  be  applied  to- 
ward the  payment  for  additions,  extensions  and  improvements  to 
applicant's  facilities  of  the  total  estimated  cost  of  $3,315,762.03, 
and  the  commission  having,  upon  the  filing  of  said  application 
deemed  the  assignment  of  the  same  for  hearing  to  be  unnecessary, 
said  matter  came  on  this  day  for  final  consideration,  and  it  ap- 
pearing that  said  additions,  extensions  and  improvements  are 
those  sought  to  be  capitalized  by  the  applicant's  petition  No.  1306 
now  pending  before  this  commission,  to  issue  some  $3,700,000.00, 
-par  value,  of  preferred  capital  stock  and  that  the  applicant  will 
further  amend  its  said  petition  by  an  additional  reduction  of  the 
par  value  of  the  capital  stock,  authority  to  issue  which  is  therein 
asked,  the  amount  of  the  bonds  herein  authorized,  and  it  appear- 
ing further  that  the  issue  of  said  bonds  is  reasonably  required  and 
the  money  to  be  procured  thereby  necessary  for  the  construction, 
completion,  extension  and  improvement  of  applicant's  facilities, 
the  commission  is  satisfied  that  its  consent  and  authority  therefor 
should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Mahoning  and  Shenango  Railway  and 
Light  Company  be,  and  it  hereby  is  authorized  to  issue  its  first 
and  consolidated  mortgage  gold  bonds  of  the  principal  sum  of  two 
hundred  and  fifty  thousand  ($250,000.00)  dollars,  and  that  said 
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bonds  be  sold  for  the  hi^rhest  price  obtainable,  but  for  not  less 
than  ninety  (90)  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  issue  of  the  excess  of  applicant's  bonds 
above  its  total  outstanding  capital  stock,  and  the  expenditure  of 
the  proceeds  of  the  sale  of  such  excess  pursuant  to  the  provisions 
of  this  order,  be,  and  they  hereby  are  specificaUy  consented  to, 
authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  used  for  the  following  purpose,  and  no  other, 
to-wit:  Applied  toward  the  pajrment  for  the  additions,  extensions 
and  improvements  (of  the  total  estimated  cost  of  $3,315,762.03)  to 
applicant's  facilities,  now  in  course  of  construction  or  under  con-^ 
templation,  set  forth  in  the  detailed  statement  appended  to  the 
application  herein,  which  hereby  is  made  a  part  of  this  order  by 
reference.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
bonds,  the  amount  derived  from  the  sale  thereof  and,  in  reason- 
able detail,  the  purposes  for  which  such  proceeds  have  been  ex- 
pended. 

No.  1008— In  the  Matter  of  the  Joint  Petition  of  The  Galion  Tele- 
phone Company  of  Gallon,  Ohio,  and  David  R.  Forgan,  Edgar  S* 
Bloom  and  Frank  P.  Fowle,  as  Receivers  of  Central  Union  Tele- 
phone Company,  For  Such  Consent  and  Approval  of  the  Com- 
mission as  May  Be  Necessary  to  Permit  Them  to  Purchase  and 
Sell  Certain  Telephone  Property  and  to  Enter  Into  Contracts 
With  Each  Other  That  Will  Enable  Them  to  Interchange  ToQ 
Business. — ^Prayer  Granted. 


(Dated  December  6,  1917) 

This  day,  after  f uU  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  final  consideration  upon  the  joint  application  of  David  R. 
Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  receivers  of  Cen- 
tral Union  Telephone  Company,  and  The  Galion  Telephone  Com- 
pany, asking  the  consent  to  and  approval  by  this  commission  of 
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the  sale  and  conveyance  by  said  receivers  of  said  General  Union 
Telephone  Company,  of  the  property  of  the  said  Central  Union 
Telephone  Company  in  and  about  the  city  of  Gallon,  Ohio,  and  to 
the  purchase  and  acquisition  thereof  by  said  The  Gallon  Telephone 
Company,  and,  further,  to  the  execution  of  such  controcts  between 
said  parties  as  will  enable  them  to  interchange  toU  business. 

And  the  commission,  having  heretofore  found  and  ascertained 
the  valuation  of  the  several  kinds  and  classes  of  property  of  the 
applicants,  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service  in  and  about  the  city  of  Gallon, 
Ohio,  and  of  said  property  as  a  whole,  upon  which  the  rentals, 
rates,  toUs  and  charges  are  to  be  based,  and  notice  of  such  valua- 
tion having  been  duly  given  to  said  parties  and  to  the  mayor  of 
the  city  of  Gallon,  Ohio,  by  registered  letter,  as  provided  by  law, 
and  it  appearing  that  the  consolidation  of  such  property  and  the 
establishment  of  a  physical  connection  between  the  systems  of  the 
applicants  and  the  interchange  of  service  thereby,  will  promote 
the  public  convenience  and  that  the  public  thereby  will  be  furn- 
ished adequate  service  for  a  reasonable  and  just  rate,  rental,  toll 
or  charge  therefor,  the  commission  is  satisfied  that  its  consent 
and  authority  for  such  purchase  and  sale  of  property  and  the  es- 
tablishment of  such  physical  connection  and  interchange  of  service 
should  be  granted. 

The  commission  further  finds  and  determines  the  following 
rates,  tolls,  charges  and  rentals  for  furnishing  telephonic  service 
withm  the  territory  served  by  means  of  said  property,  to  be  just 
and  reasonable,  to-wit: 

(a)  Pending  the  unification  of  the  two  properties  and  the 
provision  of  the  additions  and  improvements  set  forth  in  the  de- 
tailed statement  offered  and  introduced  in  evidence  as  Exhibit  2A, 
upon  the  hearing  of  this  matter,  the  rates,  charges,  rentals  and 
tolls  now  maintained  and  imposed  by  the  applicants. 

(b)  Upon  the  completion  of  the  unification  of  said  properties 
and  the  provision  of  said  additions  and  extensions,  aforesaid,  the 
following  rates  and  charges,  to-wit: 

Section  One 

The  classifications  and  rates  provided  in  this  section  apply 
at  any  point  within  the  corporation  limits  of  the  city  ot 
Gallon,  Ohio. 

Yearly  Rates 

Business — ^Individual  line,  primary  station $89.00 

Residence — ^Individual  line,  primary  station 27.00 

Residence — ^Two-party  line,  each  primary  station 21.00 
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Private  Branch  Exchange,  trunks,  each 39.00 

Private  Branch  Exchanges,  stations,  each 15.00 

Section  Two 

Any  service  provided-  in  Section  One  hereof  will  be  fur- 
nished to  any  applicant  at  any  point  outside  the  corporation 
limits  of  the  city  of  Gallon  and  within  150  feet  of  any  exist- 
ing rural  circuit  connected  with  the  Galion  exchange  of  the 
company  at  the  rate  provided  for  such  service,  plus  the  rate 
provided  in  this  section  for  the  distance  beyond  such  corpora- 
tion limits,  measured  air  line. 

•    Yearly  Rates 
Individual  line,  primary  station,  each  quarter  mile 

or  fraction  thereof  $8.00 

Two-party  line,  each  primary  station,  each  quarter 

mile  or  fraction  thereof 3.75 

Private  Branch  Exchange  trunks,  each,  each  quarter 

mile  or  fraction  thereof , 6.00 

Section  Three 

The  classifications  and  rates  provided  in  this  section 
apply  at  any  point  outside  the  corporation  limits  of  the  city 
of  Galion,  and  within  150  feet  of  any  existing  rural  circuit 
connected  with  the  Galion  exchange  of  the  company. 

Yearly  Rates 

Business — ^Ten-party  line,  each  primary  station $27.00 

Residenoe^Ten-party  line,  each  primary  station 21.00 

Section  Four 

Extension  telephone  (within  same  premises)  will  be  fur- 
nished to  any  applicant  having  service  under  Section  One  or 
Three  hereof. 

Yearly  Rates 

Business— each  station   ^. $15J00 

Residence — each  station  9.00 

Section  Five 

A  discount  of  twenty-five  (25)  cents  per  month  is  al- 
lowed from  each  of  the  rates  provided  in  Sections  One,  Three 
and  Four  hereof  if  bill,  or  bills,  for  exchange  service  are 
paid  monthly  or  quarterly  in  advance  at  the  office  of  the 
telephone  company  on  or  before  the  fifteenth  day  of  the 
month  in  which  payment  is  due. 

Section  Six 

Free  service  between  the  Galion  subscribers  of  The 
Galion  Telephone  Company  and  the  Iberia,  Johnsville,  New 
Winchester  and  West  Point  subscribers  of  the  telephone 
companies  which  operate  exchanges  at  these  points. 

It  is,  therefore. 

Ordered,  That  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
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Frank  F.  Fowle,  receivers  of  entral  Union  Telephone  Company, 
be,  and  they  hereby  are  authorized  to  seU  and  convey  to  The  Galion 
Telephone  Company,  the  telephone  property  situated  in  and  about 
the  City  of  Galion,  Ohio,  set  forth  and  described  in  a  certain  ex- 
hibit to  the  application  herein,  and  marked  ^'Exhibit  A,"  which 
exhibit,  in  so  far  as  it  describes  and  enumerates  said  property 
hereby  is  made  a  part  of  this  order  by  reference;  and  said  The 
Galion  Telephone  ompany  hereby  is  authorized  to  purchase  and 
acquire  said  property.    It  is  further 

Ordered,  That  upon  the  acquisition  of  said  property  and  be- 
fore the  unification  and  improvement  thereof,  said  The  Galion 
Telephone  Company  may  impose,  charge  and  collect  for  telephonic 
service  within  the  territory  now  served  by  means  of  said  property, 
rates  not  in  excess  of  the  rates  first  hereinbefore  found  and  de- 
termined by  the  Commission  to  be  just  and  reasonable,  and,  upon 
the  unification  of  said  properties  and  the  provision  of  said  addi- 
tions, extensions  and  improvements  aforesaid,  rates  not  in  excess 
of  the  rates  next  herein  found  by  the  Commission  to  be  just  and 
reasonable.     It  is  further 

Ordered,  That  the  applicants  be,  and  they  hereby  are  author- 
ized to  establish  a  physical  connection  between  their  respective 
systems  and  to  interchange  toll  service  as  provided  by  law  It  is 
further 

Ordered,  That  the  applicants  forthwith  file  with  this  Com- 
mission schedules  providing  for  their  resx>ective  withdrawal  from 
and  inauguration  of  service  within  said  territory  and  for  said  inter- 
changed service,  and  that  the  authority  herein  granted  may  be 
exercised  from  and  after  the  date  of  such  filing  of  said  schedules. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  as  a  con- 
sent to  or  approval  by  the  Commission  of  any  diminution  of  the 
service  now  enjoyed  by  the  public  within  the  territory  now  served 
by  means  of  said  property,  nor  as  a  finding  by  the  Commission 
that  the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 


458  Department  Reports 

Na  635—111  the  Matter  of  the  Complaint  and  Appeal  of  The 
Maiintler  Brothers  Company  from  An  Ordinance,  Passed  Sep- 
tember 28,  1915,  By  the  Village  of  Elmore,  Ohio,  Fixing  the 
Price  of  Natural  Gas  Furnished  to  the  Village  and  Citizens  of 
Elmore,  Ohio. — ^Rates  Fixed. 


(Dated  December  4,  1917) 

This  cause  came  on  to  be  heard  upon  the  complaint  and  appeal 
of  The  Mauntler  Brothers  &  Company,  engaged  in  the  operation 
of  a  public  utility  furnishing  natural  gas  service  in  the  Village  of 
Elmore,  Ohio,  of  and  from  an  ordinance  passed  September  28, 1915, 
by  the  Council  of  said  Village  of  Elmore,  Ohio,  fixing  a  maximum 
rate  for  natural  gas  service  for  public  and  private  consumption  in 
said  Village  of  Elmore,  Ohio;  the  evidence  and  exhibits,  and  was 
argued  by  counsel: 

Being  fully  advised  in  the  premises,  and  having  caused  an  ap- 
praisement to  be  made  and  having  ascertained  and  determined 
the  value  of  all  the  property  of  The  Mauntler  Brothers  &  Company 
actually  used  and  useful  in  furnishing  natural  gas  service  for  the 
convenience  of  the  public,  excluding  therefrom  the  value  of  any 
franchise  or  right  to  own,  operate  or  enjoy  the  same  in  excess  of 
the  amount  (exclusive  of  any  tax  or  annual  charge)  actually  paid 
to  any  political  subdivision  of  the  state  or  county  as  a  consideration 
for  the  grant  of  such  franchise  or  right  and  exclusive  of  any  value 
added  thereto  by  reason  of  a  monopoly  or  merger,  and  to  the  ne- 
cessity of  making  reservation  from  income  for  surplus,  deprecia- 
tion and  contingencies,  and  having  taken  into  consideration  aU 
other  matters  which  were  deemed  proper,  the  Commission  finds: 

First.  That  the  rate  or  charge  of  fifty  cents  per  one  thou- 
sand cubic  feet  of  natural  gas,  fixed  by  said  ordinance,  is  unjust 
and  unreasonable  and  ought  not  to  be  ratified  and  confirmed,  but 
that  a  just  and  reasonable  rate  should  be  substituted  therefor. 

Second.  That,  for  the  furnishing  of  natural  gas  service  to 
its  customers  and  the  public  in  the  village  of  Elmore,  Ohio,  for  a 
period  of  five  (5)  years  from  and  after  the  effective  date  of  said 
ordinance,  a  just  and  reasonable  rate  to  be  imposed,  maintained 
and  collected  by  said  The  Mauntler  Brothers  &  Company  in  eighty 
(80)  cents  per  one  thousand  cubic  feet,  subject  to  a  discount  of 
five  (5)  cents  per  one  thousand  cubic  feet  if  bill  is  paid  on  or  before 
the  tenth  day  of  the  month  following  that  in  which  the  service  is 
furnished,  and  with  a  monthly  minimum  charge  of  seventy-five 
cents* 
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Third.  That  the  gross  and  net  revenues  derived  by  said  The 
Mauntler  Brothers  &  Company  for  furnishing  natural  gas  service 
in  the  Village  of  Elmore,  Ohio,  at  the  rates,  prices  and  charges 
herein  found  by  the  Commission  to  be  just  and  reasonable  have 
been  and  will  be  sufficient  to  yield  said  company  a  reasonable  com- 
pensation for  such  service.    It  is,  therefore. 

Ordered,  That  a  rate  or  charge  of  eighty  (80)  cents  per  one 
thousand  cubic  feet,  subject  to  a  discount  of  five  (5)  cents  per 
one  thousand  cubic  feet  if  bill  is  paid  on  or  before  the  tenth  day  of 
the  month  following  that  in  which  service  was  rendered,  and  with 
a  monthly  minimum  charge  of  seventy-five  (75)  cents;  which  the 
Commission  finds  to  be  just  and  reasonable,  for  natural  gas  service 
in  the  Village  of  Elmore,  Ohio,  be  substituted  for  the  rate  or 
charge  of  fifty  (50)  cents  per  one  thousand  cubic  feet,  so  fixed  by 
said  ordinance,  which  the  Commission  has  found  to  be  unjust  and 
unreasonable. 

And  the  Commission  having  made  inquiry  and  investigation 
with  respect  to  the  ability  of  said  The  Mauntler  Brothers  &  Com- 
pany to  furnish  natural  gas  service  within  the  Village  of  Elmore, 
Ohio,  during  the  period  fixed  by  said  ordinance,  and  having  found 
that  said  The  Mauntler  Brothers  &  Company  is  and  will  be  able  to 
furnish  said  product  during  said  period,  is  is,  therefore,  further 

Ordered,  That  rates,  prices  and  charges  not  greater  or  in  ex- 
cess of  the  rates,  prices  and  charges  for  natural  gas  service  fur- 
nished for  public  and  private  consumption  in  the  Village  of  Elmore, 
Ohio,  by  said  The  Mauntler  Brothers  &  Company,  (which  rates, 
prices  and  charges  the  Commission  has  found  herein  to  be  just 
and  reasonable),  be  and  remain  in  full  force  and  effect  for  the  pe- 
riod to  the  expiration  of  said  ordinance  of  said  Village  of  Elmore 
herein  complained  of  and  appeal  from  by  said  The  Mauntler 
Brothers  &  Company,  and  that  said  The  Mauntler  Brothers  & 
Company  be,  and  it  hereby  is  notified,  directed  and  required  to 
furnish  said  product  to  consumers  thereof  and  for  public  and  pri- 
vate purposes  in  said  Village  for  and  during  said  period.  It  is 
further 

Ordered,  That  said  The  Mauntler  Brothers  &  Company  be, 
and  it  hereby  is  notified  and  directed  to  refund  to  all  consumers 
of  natural  gas  service  in  the  Village  of  Elmore,  either  in  cash  or  by 
credit  on  current  bills,  any  difference  there  may  be  in  the  rates 
and  charges  paid  by  said  consumers  during  the  pendency  of  this 
action  and  the  rates  and  charges  found  herein  by  the  Commission 
to  be  just  and  reasonable. 
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No.  1068— In  the  Matter  of  the  Joint  Petition  of  The  Gallon  Tele- 
phone Company  for  Leave  to  Issue  Certain  Preferred  and  Com- 
mon Stock  and  of  the  Receivers  of  Central  Unicm  Telephone 
Company  to  Purchase,  Accept  and  Hold  Said  Stocks.  Prayor 
Granted. 


(Dated  December  5,  1917) 

This  day,  after  ful  hearing,  due  notice  of  the  time  and  place 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 

for  final  consideration  upon  the  application  of  The  Gallon  Tele- 

m 

phone  Company,  a  corporation  organized  under  the  laws  of  Ohio, 
asking  consent  and  authority  to  issue  its  preferred  capital  stock 
of  the  value  of  $48,000.00  and  its  common  capital  stock  of  the  par 
value  of  $25,000.00,  $37,350.00,  par  value  of  said  preferred  stock 
and  $19,200.00  par  value  of  said  common  stock  to  be  delivered  to 
David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  re- 
ceivers of  Central  Union  Telephone  Company,  as  the  consideration 
for  the  property  of  the  said  Central  Union  Telephone  Company 
in  and  about  the  city  of  Gallon,  Ohio,  the  purchase  of  which  by 
the  applicant  has  been  duly  consented  to  and  authorized  by  this 
Commission,  and  the  proceeds  to  be  derived  from  the  sale  of  $8,- 
450.00  par  value,  of  said  preferred  stock  and  $5,800.00  par  value  of 
said  common  stock,  to  be  applied  toward  the  payment  for  the  uni- 
fication and  improvement  of  said  properties  which  will  result  in  a 
new  aaaition  to  the  value  thereof  of  some  $23,130.00;  and  the  ap- 
plication, therein  incorporated,  of  the  said  Receivers  of  Central 
Union  Telephone  Company  for  consent  and  authority  to  purchase, 
accept  and  hold  said  stocks;  and  it  appearing  that  the  issue  of 
$51,000.00,  par  value,  of  the  stocks  of  the  applicant  is  reasonably 
required,  and  the  money  to  be  derived  from  the  sale  thereof,  at 
the  par  value  thereof,  necessary  for  the  acquisition  of  property,  to 
be  used  and  useful  for  the  prosecution  of  applicant's  corporate 
purposes  and  which  the  Conunission  has  found  to  be  reasonably 
worth  the  stock  to  be  issued  as  the  consideration  therefor,  and, 
further,  for  the  construction,  completion,  extension  and  improve- 
ment of  applicant's  facilities,  the  Commission  is  satisfied  that  its 
consent  and  authority  for  the  issue  of  stock  of  such  par  value  and 
for  the  acceptance,  purchase  and  holding  of  the  same  by  the  Re- 
ceivers of  the  said  Central  Union  Telephone  Company  should  be 
granted.    It  is,  therefore. 

Ordered,    That  said  The  Gallon  Telephone  Company  be,  and 
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it  hereby  is  authorized  to  issue  its  capital  stock  of  a  total  par  value 
of  fifty-one  thousand  dollars  ($51,000.00),  of  which  all,  but  not 
less  than  one  thousand  dollars,  par  value,  may  be  issued  in  ap- 
plicant's common  capital  stock,  or  of  which  not  exceeding  fifty 
thousand  dollars,  par  value,  may  be  issued  in  applicant's  pre- 
ferred capital  stock,  and  that  twelve  thousand  dollars  ($12,- 
000.00),  par  value,  of  said  stock  shall  be  sold  for  the  highest  price 
obtainable,  but  for  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  $39,000.00,  par  value,  of  said  stock  shaU  be  is- 
sued and  delivered  to  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank 
F.  Fowle,  as  Receivers  of  Central  Union  Telephone  Company,  in 
full  payment  of  the  consideration  for  the  property  to  be  acquired 
by  applicant  under  authority  of  the  order  this  day  made  and  en- 
tered in  preceeding  No.  1008,  which  order  hereby  is  made  a  part 
of  this  order  by  reference ;  and  the  proceeds  arising  from  the  sale 
of  $12,000.00,  par  value,  of  said  stock  shall  be  applied  toward  the 
payment  for  tlie  additions,  extensions  and  improvements  to  ap- 
plicant's plant  and  facilities  set  forth  in  the  detailed  statement 
offered  and  introduced  in  evidence  upon  the  hearing  of  this  mat- 
ter as  ''Exhibit  2A"  which  exhibit  hereby  is  made  a  part  of  this 
order  by  reference;  nor  shall  said  stock,  or  the  proceeds  arising 
from  the  sale  of  any  portion  thereof,  be  devoted  to  or  used  for 
any  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  said  David  R.  Forgan,  Edgar  S.  Bloom 
and  Frank  F.  Fowle,  as  Receivers  of  Central  Union  Telephone 
Company,  be,  and  they  hereby  are  authorized  to  purchase  so  much 
of  said  capital  stock  of  The  Gallon  Telephone  Company  as  herein 
is  authorized  to  be  sold,  to  accept  said  capital  stock  herein  author- 
ized to  be  issued  and  delivered  as  the  consideration  for  the  property 
in  and  about  the  City  of  Gallon,  Ohio,  and  to  hold  all  of  said  capital 
stock  herein  authorized.    It  is  further 

Ordered,  That  the  applicant,  The  Gallon  Telephone  Company, 
make  verified  report  to  this  Commission  semi-annually,  within 
fifteen  days  after  the  close  of  each  calendar,  semi-annual  period 
of  the  issue  and  disposition  of  said  capital  stock,  detailing  the 
kind  and  par  value  of  stock  issued,  the  disposition  thereof  and, 
where  sold,  the  proceeds  derived  from  such  sale  and,  in  reason- 
able detail,  the  purposes  for  which  such  proceeds  are  expended. 
It  is  further 

Ordered,  That  consent  and  authority,  as  herein  petitioned,  to 
issue  other  and  further  capital  stocks  be,  and  it  hereby  is  denied. 
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No.  1320—111  the  Matter  of  the  Application  of  The  Dayton,  Toledo 
&  Chicago  Railway  Company  for  an  Order  Authorizing  and 
Consenting*  to  the  Issue  by  It  of  Stocks  and  Bonds  as  the  Pur- 
chase Price  of  Certain  Property  Formerly  of  The  Cincinnati, 
Hamilton  &  Dayton  Railway  Company.    Prayer  Granted. 


(Dated  November  19,  1917) 

This  day  this  matter  came  on  to  be  heard  upon  the  application 
of  The  Dayton,  Toledo  &  Chicago  Railway  Company,  a  corporation 
organized  under  the  laws  of  Ohio,  asking  consent  and  authority  to 
issue  its  common  capital  stock  of  the  total  par  value  of  three  hun- 
dred thousand  dollars  and  its  first  mortgage,  six  per  cent,  thirty- 
year  Gold  Bonds  of  the  principal  sum  of  four  hundred  and  fifty 
thousand  dollars,  the  proceeds  to  be  derived  from  the  sale  of 
thirty  thousand  dollars,  par  value,  of  said  capital  stock  with 
the  remainder  of  said  capital  stock  and  all  of  said  bonds  to  be  paid 
and  delivered  as  the  consideration  for  a  certain  line  of  railway, 
with  certain  appurtenances,  formerly  of  The  Cincinnati,  Hamilton 
&  Dayton  Railway  Company,  which  was  acquired  at  judicial  sale 
by  one  Herbrt  Shaffer,  as  purchaser;  and  it  appearing  that  the 
issue  of  said  capital  stock  and  bonds  and  the  money  to  be  pro- 
cured by  the  sale  of  a  portion  thereof  are  reasonably  required  and 
necessary  for  the  acquisition  of  property,  to  be  used  and  useful 
for  the  prosecution  of  applicant's  corporate  purposes,  that  the  is- 
sue of  bonds  in  excess  of  stock,  in  said  proportion,  is  necessary 
for  the  successful  marketing  of  said  bonds,  and,  from  the  testi- 
mony, that  the  value  of  the  property,  for  the  purposes  of  this 
case,  is  not  less  than  the  value  of  the  securities  sought  to  be  is- 
sued, the  Commission  is  satisfied  that  its  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Dayton,  Toledo  &  Chicago  Railway 
Company  be  and  it  hereby  is  authorized  to  issue  its  common  cap- 
ital stock  of  the  total  par  value  of  three  hundred  thousand  dol- 
Gold  Bonds  of  the  total  principal  sum  of  four  hundred  and  fifty 
gold  bonds  of  the  total  principal  sum  of  four  hundred  and  fifty 
thousand  dollars  ($450,000.00),  and  that  thirty  thousand  ($30,- 
000.00)  of  said  capital  stock  be  sold  for  the  highest  price  obtain- 
able but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  issue  of  the  excess  of  applicant's  bonds 
above  the  total  of  its  capital  stock,  and  the  disposition  of  said  ex- 
cess pursuant  to  the  terms  and  conditions  of  this  order,  be,  and 
they  hereby  specifically  are  consented  to,  authorized  and  approved* 
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It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  a  portion 
of  said  capital  stock  and  the  remainder  of  said  capital  stock  with 
all  of  said  bonds  be  devoted  to  and  used  for  the  following  purpose, 
and  no  other,  to-wit:  To  be  paid  and  delivered  as  the  full  con- 
sideration for  certain  property,  formerly  of  The  Cincinnati,  Ham- 
ilton &  Dayton  Railway  Company  (consisting  principaUy  of  a  line 
of  railway  extending  from  Stillwater  Junction,  Ohio,  some  ninety 
miles,  to  Delphos,  Ohio,  with  certain  appurtenances,  as  more  fully 
described  in  the  application  herein  and  the  testimony  taken  upon 
the  hearing  thereof)  which  was  acquired  by  one  Herbert  Shaffer, 
as  purchaser,  at  a  judicial  sale.    It  is  further 

Ordered,  That  applicant  make  verified  report  of  the  issue 
and  disposition  of  said  capital  stock  and  bonds  pursuant  to  the 
terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  the  findings  made  herein  as  to  the  value  of 
the  property  to  be  acquired  by  the  applicant,  as  aforesaid,  shall 
not  be  binding  upon  this  Commission  on  any  order  hereafter  made 
in  connection  with  the  issue  of  other  securities  or  the  fixing  of 
rates. 


No.  1248— The  West  Liberty  Milk  Condensing  Company,  Com- 
plainant vs.  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company,  and  The  Ohio  Electric  Railway  Company,  De- 
fendant. Ordered  by  the  Commission  That  Ohio  Electric  Rail- 
way Desist  Discriminating. 


(Dated  Noyember  14,  1917) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence  and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  defendant  The  Ohio 
Electric  Railway  Company  is  and  has  been  unjustly  discriminating 
against  the  receivers  of  shipments  of  milk  and  cream  at  West 
Liberty,  Ohio,  in  that  it  has  failed,  neglected  and  refused  to  stop 
its  trains  at  the  station  designated  as  ''Stop  23''  for  the  receipt 
and  transportation  of  shipments  of  milk  and  cream  consigned  to 
West  Liberty,  Ohio,  whfle  stopping  its  trains  at  said  Stop  23  and 
receiving  shipments  of  such  commodities  consigned  to  Lima,  Ohio. 
It  is,  therefore, 

Ordered,    That  said  The  Ohio  Electric  Railway  Company  be, 
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and  it  hereby  is  notified,  directed  and  required  to  eliminate  such 
unjust  discriminatioii  hereinbefore  found,  by  stopping  at  said 
''Stop  23''  at  suitable  hours  each  day,  one  or  more  trains,  of  suf- 
ficient capacity  to  accommodate  said  traffic,  to  receive  and  trans- 
port shipments  of  milk  and  cream  consigned  to  receivers  thereof 
at  West  Liberty,  Ohio.    It  is  further 

Ordered,    That  as  to  all  other  matters  and  things  therein 
complained  against,  said  petition  be,  and  it  hereby  is  dismissed. 


No.  894— In  the  Matter  of  the  Application  of  The  Sullivan  L^ht  & 
Power  Company,  Ashland  County,  Ohio^  for  Consent  and  Au- 
thority to  Issue  $5,000.00  Worth  of  Coital  Stock.    Dismissed. 


(Dated  November  13,  1917) 

It  appearing  that  upon  the  hearing  of  this  application  August 
7,  1916,  the  Vice  President  of  the  applicant  company,  who  was 
in  attendance  as  a  witness,  was  directed  to  submit  to  the  Com- 
mission a  detafled  estimate  of  the  material  proposed  to  be  pur- 
chased and  installed,  and  that  such  additional  information  has 
never  been  furnished,  it  is 

Ordered,  That  said  application  be,  and  it  hereby  is  dis- 
missed. 


No.  1332 — ^The  Edward  Wren  Company,  Complainant,  vs.  Detroit, 
Toledo  &  Ironton  Railroad  Company  Defendant,    Dismissed. 


(Dated  December  9»  1917) 

It  appearing  from  statements  by  the  complainant  that  satis- 
faction of  this  cause  has  been  afforded  by  the  defendant,  said 
proceeding  hereby  is  dismissed. 


Complainant,.,  operating  a  department  store  at  Springfield, 
Ohio,  asked  an  award,  under  Sec  579-80,  G.  C.  of  $10.25,  being  the 
value  of  a  stove  shipped  in  March,  1917,  to  one  Joseph  S.  Rhoades, 
Tremont  City,  Ohio,  and  never  received.  As  the  entry  discloses, 
the  company  has  passed  a  voucher  in  full  settlement  of  the  claintL 
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No.  1040— The  Spring  VaUey  Busiiiess  Men's  Club,  et  aL,  Com- 
plalnant,  vs.  The  Dayton,  Springfield  &  Xenia  Southern  Rail- 
way Company,  Defendant.    Dismissed. 


(Dated  December  Z,  19 J  7) 

The  Commission,  by  order  duly  made  in  the  proceeding  en- 
titled. In  the  matter  of  the  abandonment  of  tracks  of  The  Dayton, 
Springfield  &  Xenia  Southern  Railway  Company,  No.  1220,  having 
authorized  the  discontinuance  of  traffic  and  the  abandonment  of 
the  defendant's  tracks  into  the  village  of  Spring  Valley,  Ohio, 
said  proceeding  hereby  is  dismissed. 


No.  944— L.  Taylor  &  S<mis,  Complainant,  vs.  Norfolk  &  Western 
Railway  Company,  and  The  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  Defendant.    Reparation  Ordered. 


(Dated  November  21,  1917) 

This  matter  came  on  for  consideration  upon  the  pleadings 
and  the  evidence : 

Upon  consideration  whereof,  the  Commission  finds  that  on 
January  14,  1915,  complainant,  L.  Taylor  &  Sons,  shipped  via  de- 
fendants' lines  of  railroad  from  Rarden,  Ohio,  one  car,  containing 
77,600  pounds  of  cross-ties,  consigned  to  Cleveland,  Ohio;  that 
Rarden  is  a  local  station  upon  the  Norfolk  &  Western  Railway  be- 
tween Cincinnati,  a  local  station  upon  said  railway,  and  Cleveland, 
a  local  station  upon  the  line  of  The  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company;  that  defendants'  tariff  on  file  with 
this  commission  carried  a  rate  of  ten  and  one-half  cents  per  one 
hundred  pounds  on  wooden  railroad  ties,  Cincinnati  to  Cleveland, 
Ohio,  and  from  said  station  of  Rarden  to  Cleveland,  a  rate  of 
eleven  cents;  that  complainant  was  charged  and  paid  a  rate  of 
eleven  cents  per  one  hundred  pounds  for  the  transportation  of 
said  shipment,  which  rate,  by  reason  of  the  concurrent  rate  from 
Cincinnati  to  Cleveland  was  a  violation  of  Section  8988,  General 
Code  of  Ohio;  that  the  difference  between  the  rate  charged  and 
the  rate  legally  applicable  is  one-half  cent  per  one  hundred  pounds, 
of  three  dollars  and  eighty-eight  cents  upon  said  shipment;  that, 
by  reason  of  said  over-charge  and  payments,  complainant  has  a 
valid  and  existing  claim  against  defendants  in  the  sum  of  three 
dollars    and    eighty-eight    (^.88);    that    complainant    filed    its 


466  Department  Reports 

claim  therefor  with  defendants,  which  claim  was  not  paid  within 
sixty  days  from  the  date  of  filing. 

The  Commission  further  finds  that  defendants  maintain  of- 
fices in  the  City  of  Columbus,  Franklin  County,  Ohio.  It  is,  there- 
fore 

Ordered,  That  the  findings  of  the  Commission  in  this  mat- 
ter be  certified  to  the  Clerk  of  the  Court  of  Common  Pleas  of 
Franklin  County,  Ohio. 

No.  915— L.  Taylor  &  Son,  Complainant,  vs.  Norfolk  &  Western 
Railway  Company  and  The  Baltimore  &  Ohio  Railroad  Company, 
Defendants.    Reparation  Ordered. 


(Dated  November  21,  1917) 

This  matter  came  on  for  consideration  upon  the  pleadings  and 
the  evidence: 

,  Upon  consideration  whereof,  the  Commission  finds  that  the 
complainant,  L.  Taylor  &  Son,  shipped  via  defendants'  lines  of 
railroad  from  Rarden,  Ohio,  consigned  to  the  United  Steel  Company 
at  Canton,  Ohio,  carload  shipments  of  cross-ties,  as  follows: 
March    4,  1915,  N.  &  W.  No.  26721  51,500  pounds 
March  15,  1915,  N.  &  W.  No.  26137  48,800  pounds 
Sept.      2,  1915,  N.  &  W.  No.  27707  68,100  pounds 
Oct.      13,  1915,  N.  &  W.  No.  25398  45,400  pounds 
Nov.      26,  1915,  N.  &  W.  No.  26980  41,500  pounds 
Nov.      26,  1915,  N.  &  W.  No.  27116  51,700  pounds 
That  Rarden  is  a  local  station  upon  the  Norfolk  &  Western  Rail- 
way between  Cincinnati,  a  local  station  upon  said  railway,  and 
Canton,  a  local  station  upon  the  line  of  The  Baltimore  &  Ohio  Rail- 
road Company;  that  defendants'  tariff  on  file  with  this  Commis- 
sion carried  a  rate  of  ten  and  one-half  cents  per  one  hundred 
pounds  on  wooden  railroad  ties,  Cincinnati  to  Canton,  Ohio,  and 
from  said  station  of  Rarden  to  Canton,  a  rate  of  eleven  cents; 
that  complainant  was  charged  and  paid  a  rate  of  eleven  cents  per 
one  hundred  pounds  for  the  transportation  of  said  shipments, 
which  rate,  by  reason  of  the  concurrent  rate  from  Cincinnati  to 
Canton  was  a  violation  of  Section  8988,  General  Code  of  Ohio; 
that  the  difference  between  the  rate  charged  and  the  rate  legally 
applicable  is  one-half  cent  per  one  hundred  pounds,   or  fifteen 
dollars  and   twenty-seven   cents   upon   said   shipments;   that,  by 
reason  of  said  over-charge  and  payments,  complainant  has  a  valid 
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and  existing  claim  against  defendants  in  the  sum  of  fifteen  dol- 
lars and  twenty-seven  cents  ($15.27) ;  that  complainant  filed  its 
claim  therefor  with  defendants,  which  claim  was  not  paid  within 
sixty  days  from  the  date  of  filing. 

The  Commission  further  finds  that  defendants  maintain  of- 
fices in  the  City  of  Columbus,  Franklin  County,  Ohio.  It  is,  there- 
fore. 

Ordered,  That  the  findings  of  the  Commission  in  this  matter 
be  certified  to  the  Clerk  of  the  Court  of  Common  Pleas  of  Frank- 
lin County,  Ohio. 


No.  814 — ^Robert  T.  Kelley,  et  al..  Complainant,  vs.  The  Dasrton, 
Springfield  &  Xetiia  Southern  Railway  Company,  Defendant. 
Dismissed. 


(Dated  December  3,  1917) 

The  defendant  having  heretofore  instituted  a  tentative  sched- 
ule of  operations  in  satisfaction  of  the  complaint  herein,  and  no 
further  complaint  having  been  instituted  since  the  complainants, 
as  of  February  15,  1917,  reported  that  said  schedule  met  the  needs 
of  the  complainants  and  was  satisfactory  to  the  residents  of 
Beavertown  and  vicinity,  who  instituted  said  proceedings,  it  is 

Ordered,    That  this  cause  be,  and  it  hereby  is  dismissed. 


CALENDAR 

Deeembet  20 — 

1:30  p.  m.     Investigation  and  Suspension  Docket  Ko.  29. 
10:00  a.  m.     Protest  Cleveland  Telephone  Co.,  rates 
9:45  a.  m.    Application  B.  &  0.  to  close  Nashport  station. 

December  21 — 

10:00  a.  m.    Toura  Sheeley  vs.  Village  of  Montezuma. 

1:30  p.  m.    Application  Pure  Oil  Co.  and  Pure  Oil  Pipe  Line  Co. 
Application  Pure  Oil   Pipe  Line  Co.  to  issue  $1,860,000  common  stock. 
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Where  the  Person  Who  Occupies  the  Position  of  Cleric  of  Courts  is 
Appointed  as  Licensinsr  Agent  of  the  Department  of  the  Interiw* 
of  the  Federal  Government,  Bureau  of  Mines,  the  Fees  Received 
By  Him  in  Such  Capacity  Are  Not  Received  Because  of  Any 
Statutory  Duty,  and  the  Same  Are  Not  Payable  to  His  Fee  Fund, 
But  May  Be  Retained  Qy  Him.  Such  Person  is  Not  Entitled  Uf 
the  Assistance  of  His  Deputy  Clerks  in  the  PerfcMrmance  of  the 
Work  Imposed  By  Such  Appointment. 


No.  831 — (Opinion  Dated  December  4,  1917) 

Hon.  John  C.  D'Alton,  Prosecuting  Attorney,  Toledo,  Ohio. 

Dear  Sir:    I  have  your  letter  of  October  29,  1917,  as  follows: 

^^We  are  in  receipt  of  a  letter  from  William  F.  Renz,  clerk 
of  courts,  of  this  date,  which  is  as  follows: 

"'Under  date  of  October  22,  1917,  the  director  of  the 
bureau  of  mines  sent  me  a  communication  deputizing  me  to 
accept  applications  for  vendor's,  purchaser's  and  foreman's 
licenses  under  An  Act  To  Prohibit  the  manufacture,  distribu- 
tion, storage,  use  and  possession  in  time  of  war  of  explosives, 
providing  regulations  for  the  safe  manufacture,  distribution, 
storage,  use,  and  possession  of  the  same,  and  for  other  pur- 
poses.    (See  enclosed  copy  of  Act). 

**  'Section  11  of  said  law  provides  that  the  officer  issuing 
such  licenses  shall  receive  a  fee  of  twenty-five  ($  .25)  cents 
for  each  license  issued.  Will  you  kindly  advise  me  whether 
this  fee  of  twenty-five  ($  .25)  cents  is  to  go  into  the  Clerk's 
Fee  Fund  or  whether  it  belongs  to  him? 

**  ^Kindly  return  enclosed  letter  and  copy  of  Act. 

Yours  truly, 
Wm.  F.  Renz,  Clerk  of  Courts.' 

''As  the  matter  inquired  about  by  our  clerk  of  courts  is 
of  interest  to  every  clerk  throughout  the  state,  we  respect- 
fully request  that  you  furnish  us  an  opinion  upon  this  matter. 

'The  act  of  congress  referred  to  fa  entitled,  'Public — ^No. 
68— 65th  Congress  (H.  R.  3932)  An  Act  to  Prohibit  the  manu- 
facture, distribution,  storage,  use  and  possession  in  time  of 
war  of  explosives,  providing  regulation  for  the  safe  manufac- 
ture, distribution,  storage,  use  and  possession  of  the  same, 
and  for  other  purposes." 

The  Explosive  Law,  passed  by  congress  during  its  last  ses- 
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sion,  found  at  page  482  of  the  Federal  Reporter,  November  15, 
1917,  provides  in  part: 

"Sec,  8115.1/8a.     (Act,  Oct  6,  1917,  c. ,  Sec,  1.) 

Manufacture,  distribution,  storage,  use  or  possession  of  pow- 
der, explosives,  blasting  supplies,  etc.,  regulated  when  United 
States  at  war. 

"When  the  United  States  is  at  war  it  shall  be  unlawful 
to  manufacture  distribute,  store,  use,  or  possess  powder,  ex- 
plosives, blasting  supplies,  or  ingredients  thereof,^  in  such 
manner  as  to  be  detrimental  to  the  public  safety,  except  as  in 
tills  Act  provided.*' 

"Sec.  3115-1/81     (Act  Oct.  6,  1917,  c. ,  Sec  11.) 

Licenses;  persons  entitled  to;  refusal;  revocation;  appeal  to 
Council  of  National  Defense. 

The  director  of  the  bureau  of  mines  shall  issue  licenses, 
upon  application  duly  made,  but  only  to  citizens  of  the  United 
States  of  America,  and  to  the  subjects  or  citizens  of  nations 
that  are  at  peace  with  them,  and  to  corporations,  firms,  and 
associations  thereof  and  he  may,  in  his  discretion,  refuse  to 
issue  a  license  when  he  has  reason  to  believe,  from  facts  of 
which  he  has  knowledge  or  reliable  information,  that  the 
applicant  is  disloyal  or  hostile  to  the  United  States  of  Amer- 
ica, or  that,  if  the  applicant  is  a  firm,  association  society,  or 
corporation,  its  controlling  stockholders  or  members  are  dis- 
loyal or  hostile  to  the  United  States  of  America.     *     *     *'' 

"Sec.  8115-l/8ff.     (Act,  Oct.  6,  1917,  c. ,  Sec.  12.) 

Applications  for  licenses;  contents;  to  whom  made;  fees  for 
granting  licenses;  records  of  licenses  granted;  blanks. 

****** 

Applications  for  vendor's,  purchaser's,  or  foreman's 
licenses  shall  be  made  to  such  officers  of  the  state,  territory, 
or  dependency  having  jurisdiction  in  the  district  within  whidi 
the  explosives  or  ingredients  are  to  be  sold  or  used,  and  hav- 
ing the  power  to  administer  oaths  as  may  be  designated  by 
the  director  of  the  bureau  of  mines,  who  shall  issue  the  same 
in  the  name  of  such  director.  Such  officers  shall  be  entitled 
to  receive  from  the  applicant  a  fee  of  25  cents,  for  each  license 
issued.  They  shall  keep  an  accurate  record  of  all  licenses  is- 
sued in  manner  and  form  to  be  prescribed  by  the  director  of 
the  bureau  of  mines,  to  whom  they  shall  make  reports  from 
time  to  time  as  may  be  by  rule  issued  by  the  director  required. 
The  necessary  blanks  and  blank  records  shall  be  furnished  to 
such  officers  by  the  said  director.  Licensing  officers  shall  be 
subject  to  removal  for  cause  by  the  director  of  the  bureau  of 
mines,  and  all  licenses  issued  by  them  shall  be  subject  to  re- 
vocation by  the  director  as  provided  in  Section  Eleven." 

You  advise  me  that  the  clerk  of  courts  of  your  county  has 
been  appointed  licensing  agent  by  the  Department  of  the  Interior, 
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Bureau  of  Mines,  under  this  act,  and  an  examination  of  the  papers 
discloses  a  letter  from  F.  S.  Peabody,  assistant  to  the  director  in 
charge  of  explosives,  Bureau  of  Mines,  Department  of  the  Interior, 
notifying  Mr.  Renz,  your  clerk  of  courts,  of  his  appointment. 

It  will  be  seen  from  the  sections  of  the  federal  act,  above 
quoted,  that  it  is  within  the  authority  of  the  Bureau  of  Mines  to 
make  this  appointment. 

The  duties  of  the  clerk  of  courts  are  set  out  in  our  statutes 
and  the  various  provisions  of  these  statutes  do  not  thrust  any  such 
duty  as  is  here  referred  to  upon  the  incumbent  of  that  office.  The 
clerk  of  courts  is  free  to  accept  or  refuse  the  appointment  of  the 
Bureau  of  Mines.  If  he  accepts  the  appointment  and  proceeds  with 
the  work,  it  cannot  be  said  that  he  is  performing  any  official  act 
as  clerk  of  courts.  He  is  acting  in  the  capacity  of  licensing  agent 
of  the  federal  Bureau  of  Mines. 

In  an  opinion  rendered  by  this  department,  No.  330,  under 
date  of  June  2,  1917»  it  was  held  that  in  cases  where  the  sheriff 
is  appointed  receiver,  he  may  retain  the  fees  allowed  him  for  act- 
ing as  receiver  instead  of  paying  them  into  the  fee  fund.  Refer- 
ence was  had  in  that  opinion  to  an  opinion  by  former  Attorney 
General  Turner,  found  on  page  601  of  the  Opinions  of  the  Attorney 
General  for  1915,  in  which  Mr.  Turner  held  that  when  the  sheriff 
is  appointed  by  virtue  of  Section  13195  of  the  General  Code  to 
make  a  sale  of  real  estate  thereunder,  the  fees  received  by  the 
sheriff  are  personal  and  not  payable  into  the  fee  fund.  In  that 
opinion  Mr.  Turner  said: 

"If  under  this  authority  the  court  appoints  as  such 
^suitable  person  or  persons'  the  individual  or  individuals  who 
are  serving  as  sheriff  or  other  county  officers,  the  compensa- 
tion allowed  for  the  making  of  such  sale  will  be  payable  to 
such  person  or  persons  as  individuals  and  not  in  their  official 
capacities.  Therefore,  such  compensation  is  the  property  of 
the  person  or  persons  making  the  sale  and  is  not  subject  to 
be  paid  into  the  fee  fund  provided  for  in  said  Section  2977 
G.  C." 

The  same  reasoning  that  was  resorted  to  in  these  opinions 
applies  in  the  case  you  submit  and  I  am  therefore  of  the  opinion 
that  the  fees  paid  to  your  clerk  of  courts  for  services  rendered  in 
acting  as  licensing  agent  for  the  Bureau  of  Mines,  Department 
of  the  Interior,  on  issuing  licenses  under  the  explosive  act,  may 
be  retained  by  the  clerk  personally. 

In  arriving  at  this  conclusion  I  have  not  been  unmindful  of 
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the  cases  of  State  ex  rel  vs.  Homer,  16  0.  N.  P.,  n.  s.,  page  449, 

and  Talbott  vs.  State,  ex  rel  Houston,  5  Ohio  App.  Rep.,  p.  262. 

In  the  first  nailed  case  the  court  held: 

'The  county  clerk  is  not  entitled,  under  the  present  Ohio 
salary  law,  to  retain  as  an  emolument  of  his  office  one-hidf 
of  the  fees  up  to  $3,000  received  for  services  in  matters  per- 
taining to  naturalization,  but  he  must  account  to  the  state 
for  such  fees  in  the  same  manner  as  for  fees  received  for 
services  rendered  under  the  laws  of  the  state." 

In  the  second  case  the  court  considered  the  Ohio  salary  act 
of  March  22,  1906  (98  0.  L.,  89),  relating  to  county  officers,  as  it 
was  originally  enacted  and  as  it  stood  prior  to  the  enactment  of 
the  General  Code  of  1910.  In  both  these  cases  the  clerk  of  courts 
was  performing  a  duty  thrust  upon  him  by  a  law  of  the  United 
States.  In  the  question  you  present  the  clerk  of  courts  is  not  act- 
ing as  licensing  agent  of  the  Department  of  the  Interior,  Bureau 
of  Mines,  because  of  any  statutory  duty,  but  simply  by  virtue  of 
appointment  from  that  department.  This  being  so  the  holding 
of  the  courts  in  the  two  cases  referred  to  cannot  affect  the  ques- 
tion. 

It  might  be  well  to  remark  in  connection  with  this  opinion 
that  inasmuch  as  the  clerk  of  courts  is  performing  this  work,  not 
as  clerk  of  courts  but  as  an  individual  appointed  as  licensing  agent, 
he  would  not  be  entitled  to  the  services  of  the  deputy  clerks  in  the 
performance  of  the  work  imposed  upon  him  by  the  appointment. 
The  appointment  is  purely  personal  with  the  clerk  and  while  the 
clerk  is  allowed  the  compensation,  the  county  should  not  be  asked 
to  share  any  portion  of  the  expense. 


There  Is  No  Authority  fmr  a  Municipality  to  Enact  an  Ordinance 
and  by  Reference  Merely  to  Include  Therein  Statutory  Provisions. 
This  Same  Principle  will  Apply  to  Rules  Made  by  the  Local  Board 
of  Health.  The  State  Building  Code  Does  Not  Apply  to  Dwell- 
ings. 


No.  754— (Opinion  Dates  November  8,  1917.) 

Hon.  James  E.  Bauman,  Secretary  and  Executive  Officer;  State  De- 
partment of  Health,  Columbus,  Ohio. 
Dear  Sir:    I  have  your  communig^tion  in  which  you  ask  this 
department  to  review  the  holdings  of  my  predecessors  wherein  they 
have  held  that  the  State  Building  Code  does  not  apply  to  dwellings. 
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You  call  attention  to  a  number  of  the  provisions  of  Part  4  of 
the  State  Building  CSode,  under  the  titie  of  '^Sanitation,''  and  you 
contend  that  these  provisions  clearly  show  that  they  apply  to 
dwellings. 

You  also  submit  the  following  question: 

''Is  it  within  the  province  of  a  city  councQ  or  local  board 
of  health  to  enact  an  ordinance  or  resolution  by  reference  only, 
without  giving  specifications  or  detailed  requirements,  and  to 
make  the  provisions  of  Part  4,  Sanitation,  Ohio  Building  Ck>de, 
Sections  12600-137  to  12600-278  General  C!ode,  inclusive,  ap- 
plicable to  buildings  or  persons  not  affected  or  included  in  the 
administrative  and  penalty  Sections,  Nos.  12600-274  to  12600- 
282  General  Code,  inclusive?'' 

In  view  of  the  conclusions  herein  reached,  it  will  not  be  neces- 
sary to  quote  the  provisions  of  the  statutes  to  which  you  have 
called  attention.  These  provisions  and  others  no  doubt  were  under 
consideration  by  Honorable  Timothy  S.  Hogan,  when  he  states  in 
an  ophiion  to  tiie  State  Board  of  Health,  under  date  of  June  25, 
1912,  and  recorded  in  Volume  1,  page  321,  of  the  Attorney  Gen- 
eral's Reports  for  1912: 

'Trovisions  not  germane  to  the  title,  and  really  not  in- 
tended to  apply  to  other  than  public  matters,  have  possibly  by 
inadvertence  crept  into  its  142  pages.  I  cannot  see  my  way 
clearly  to  say  that  this  act  was  ever  intended  to  apply  to  the 
owner  or  occupant  of  a  family  homestead,  or  dwelling,  or  a  sin- 
gle lot  in  a  village  as  to  his  sewerage,,  vault,  or  use  thereof. 
While  the  sections  relative  thereto,  cited  by  you,  standing 
alone,  might  include  the  dwelling  or  a  village  town  lot ;  yet,  I 
think  these  sections  must  be  construed  in  the  light  of  the 
whole  act,  and  not  taken  verbatim  et  liberatim." 

In  this  opinion  Mr.  Hogan  holds  that  the  State  Building  Code 
does  not  apply  to  dwellings.  He  makes  the  same  holding  in  an 
opinion  under  date  of  July  12,  1912,  to  your  Board,  and  found  at 
page  828  of  the  above  report. 

The  first  opinion,  and  which  is  the  one  referred  to  by  you 
in  your  letter,  is  found  at  page  1638  of  Volume  2,  Reports  of  the 
Attorney  General  for  the  year  1911. 

Honorable  Edward  C.  Turner,  as  Attorney  Greneral,  makes  a 
like  holding  in  an  opinion  to  your  Board,  under  date  of  December  8, 
1915,  and  reported  in  Volume  3,  page  2348,  Opinions  of  the  Attor- 
ney General  for  the  year  1915. 
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After  carefully  considering  these  opinions  and  the  sections  re- 
ferred to  by  you,  I  see  no  reason  for  overruling  the  holdings  of  my 
predecessors  and  I  therefore  conclude  with  tiiem  that  the  State 
Building  Code  does  not  apply  to  dwellings. 

Your  second  question  is  in  reference  to  the  right  of  a  munici- 
I)ality  to  enact  an  ordinance  which  by  reference  merely  will  include 
and  cover  the  specifications  of  the  State  Building  Code  covering  the 
law  of  sanitation,  without  specifically  reciting  the  provisions  of 
said  act  in  the  ordinance. 

The  statutes  provide  the  method  in  which  municipalities  may 
enact  ordinances. 

Section  4224,  General  Code,  provides: 

^'The  action  of  council  shall  be  by  ordinance  or  resolution, 
and  on  the  passage  of  each  ordinance  or  resolution  the  vote 
shall  be  taken  by  'yeas'  and  'nays'  and  entered  upon  the  jour- 
nal, but  this  shall  not  apply  to  the  ordering  of  the  election,  or 
direction  by  council  to  any  board  or  ofiicer  to  furnish  council 
with  information  as  to  the  affairs  of  any  department  or  office. 
No  by-law,  ordinance  or  resolution  of  a  general  or  permanent 
nature,  or  granting  a  franchise,  or  creating  a  right,  or  involv- 
ing the  expenditure  of  money,  or  the  lev3dng  of  a  tax,  or  for 
the  purchase,  lease,  sale,  or  transfer  of  property,  shall  be 
passed,  unless  it  has  been  fully  and  distinctly  read  on  three  dif- 
ferent days,  and  with  respect  to  any  such  by-law,  ordinance  or 
resolution,  there  shall  be  no  authority  to  dispense  with  this 
rule,  except  by  a  three-fourths  vote  of  all  members  elected 
thereto,  taken  by  yeas  and  nays,  on  each  by-law,  resolution  or 
ordinance,  and  entered  on  the  journal.  No  ordinance  shall  be 
passed  by  council  without  the  concurrence  of  a  majority  of  all 
members  elected  thereto.'' 

Section  4226  General  Code  provides: 

''No  ordinance,  resolution,  or  by-law  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title. 
No  by-law  or  ordinance,  or  section  thereof,  shall  be  revived  or 
amended,  unless  the  new  by-law  or  ordinance,  or  section  re- 
vived or  amended,  and  the  by-law  or  ordinance,  section  or  sec- 
tions so  amended  shall  be  repealed.  Each  such  by-law,  resolu- 
tion and  ordinance  shall  be  adopted  or  passed  by  a  separate 
vote  of  the  councU  and  the  yeas  and  nays  shall  be  entered  upon 
the  journal." 

This  latter  section  refers  to  amendments  of  an  ordinance  or 
by-law,  and  it  specificaUy  provides  that  "no  by-law  or  ordinance, 
or  section  thereof,  shall  be  revived  or  amended,  unless  the  new  by- 
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law  or  ordinance  contains  the  entire  by-law  or  ordinance,  or  section 
revived  or  amended/' 

This  provision  is  like  the  provision  contained  in  the  constitu- 
tion of  the  state  of  Ohio  which  governs  the  general  assembly  as 
to  laws  passed  by  it.  Article  II,  Section  16,  of  the  Constitution 
reads,  in  part,  as  follows : 

^^Every  bill  shall  be  fully  and  distinctly  read  on  three  dif- 
ferent days,  unless  in  case  of  urgency  three-fourths  of  the 
house  in  which  it  shall  be  pending,  shall  dispense  with  the  rule. 
No  bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title,  and  no  law  shall  be  revived,  or 
amended  unless  the  new  act  contains  the  entire  act  revived, 
or  the  section  or  sections  amended,  and  the  section  or  sections 
so  amended  shall  be  repealed/' 

This  provision  of  the  Constitution  clearly  shows  that  it  was 
intended  tiiat  bills  should  not  be  enacted  by  reference  merely,  but 
that  each  act  should  contain  the  entire  provision  to  be  enacted 
into  law.  The  same  general  provision  is  contained  in  Section  4226, 
General  Code,  as  to  ordinances. 

While  there  is  no  express  provision  that  an  original  act  or  or- 
dinance shall  contain  the  entire  act  or  ordinance,  yet  the  same 
principle  and  general  rule  will  apply. 

There  is  no  authority,  therefore,  for  a  municipality  to  enact 
an  ordinance  and  by  reference  merely  to  include  therein  statutory 
provisions.  This  same  principle  will  apply  to  rules  made  by  the 
local  board  of  health.  This  is  shown  by  the  provisions  of  Sec- 
tion 4413,  General  Code,  which  read  as  follows : 

^The  board  of  health  of  a  municipality  may  make  such 
orders  and  regulations  as  it  deems  necessary  for  its  own  gov- 
ernment, for  the  public  health,  the  prevention  or  restriction  of 
disease,  and  the  prevention,  abatement  or  suppression  of  nui- 
sances. Orders  and  regulations  not  for  the  government  of  the 
board,  but  intended  for  the  general  public,  shall  be  adopted,  ad- 
vertised, recorded  and  certified  as  are  ordinances  of  municipal- 
ities, and  the  record  thereof  shall  be  given,  in  all  courts  of  the 
state,  the  same  force  and  effect  as  is  given  such  ordinances.'' 
Your  second  question  is,  therefore,  answered  in  the  negative. 
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The  County  Commissioners  in  Making  an  Improvement  of  a  Main 
Market  Road  and  Intercoonty  Highway  Within  the  Limits  of 
a  City,  Will  Be  Compelled  to  FoUow  One  of  Two  Courses:— 
(a)  To  Select  One  of  the  Methods  Set  Out  in  Section  6919, 
General  Code,  For  Apportioningr  the  Cost  and  Expense  of  the 
Improvement,  in  Any  One  of  Which  a  Part  of  the  Cost  and  Ex- 
pense Would  Be  Assessed  Against  Property  Owners,  Under 
Sections  6919,  6920,  6922,  6923  and  6925,  General  Code;  or  (b) 
The  Township  Trustees  and  County  Commissioners  Will  Have 
to  Enter  Into  An  Agreement  in  Which  Each  Would  Assume  a 
Certain  Part  of  the  Cost  and  Expense  of  the  Improvement,  Not 
Otherwise  Borne  by  the  City.  Under  the  Provisions  of  Section 
6921,  General  Code,  the  County  Commissioners  Could  Assume, 
if  They  So  Desired,  the  Total  Cost  and  Expense  of  the  Improve- 
ment, Over  and  Above  That  Borne  by  the  City. 


No.  839-— (Opinion  Dated  December  7,  1917) 

Hon.  J.  H.  Musser,  Prosecuting  Attorney,  Wapakoneta,  Ohio. 

Dear  Sir:  I  have  your  communication  of  November  17,  1917, 
requesting  my  opinion  as  follows: 

"I  wish  that  you  would  please  apply  these  sections  (re- 
ferring to  Sections  6951-1,  6919,  6920,  6922,  6923,  6924  and 
6925  G.  C.)  and  any  related  sections  to  the  following  facts. 

The  city  of  Wapakoneta' has  part  of  a  street  known  as 
West  Auglaize  Street,  which  is  a  continuation  of  a  main 
market  road  and  inter-county  highway  within  said  city,  and 
which  inter-county  highway  and  main  market  road  extends 
from  Wapakoneta  to  St.  Marys.  It  is  desired  that  West  Au- 
glaize Street  be  improved  from  a  point  where  it  is  now  paved 
to  the  west  corporation  line  to  connect  with  that  part  of  the 
highway  lying  without  the  municipality.  The  city  is  willing 
to  pay,  under  Section  6949,  sixty  per  cent,  of  the  costs  of  the 
improvement  which  they  intend  to  assess  on  the  \abutting 
property  as  far  as  possible,  and  the  city  asks  that  the  county 
and  the  township,  in  which  the  municipality  lies,  pay  the  bal- 
ance of  the  cost,  or  forty  per  cent.  It  is  possible  that  the 
commissioners  would  be  willing  to  pay  twenty-five  per  cent, 
thereof  and  would  like  to  have  your  opinion  as  to  whether 
or  not  there  is  a  method  by  which  the  township  can  be  re- 
quired to  pay  fifteen  per  cent,  of  the  cost  without  an  agree- 
ment between  the  township  trustees  and  the  commissioners 
to  that  effect." 

I  will  note  the  general  plan  or  scheme  of  road  building  by 
county  commissioners.  This  is  set  forth  in  Sections  6906  to  6953 
inc.  G.  C.  (107  O.  L.  95-109),  so  far  as  your  inquiry  is  concerned. 
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Sections  6949  to  6953  inc.  form  a  part  of  the  general  scheme 
of  road  building  by  county  commissioners  and  apply  particularly 
to  those  proceedings  connected  with  the  improvement  of  roads 
lying  within  a  municipality,  running  into  the  same  or  passing 
through  it. 

However,  it  must  be  borne  in  mind  that  Sections  6906  et 
seq.  apply  just  as  well  to  improvements  lying  within  a  municipal- 
ity, i>erformed  under  Sections  6949  to  6952  inc.,  in  so  far  as  the 
powers  and  duties  of  the  county  commissioners  are  concerned. 

The  following  is  a  brief  statement  of  the  steps  which  would 
have  to  be  taken  in  the  matter  about  which  you  inquire: 

(1)  The  city  of  Wapakoneta  should  adopt  an  ordinance  giv- 
ing its  consent  to  the  county  commissioners  to  construct  the  im- 
provement, in  which  ordinance  the  city  could  agree  to  assume 
whatever  part  of  the  cost  and  expense  of  the  improvement  it 
might  desire,  which  you  suggest  is  60%. 

(2)  The  county  commissioners  would  then  adopt  a  resolution 
under  Section  6910  G.  C,  declaring  the  necessity  for  making  the 
improvement,  in  which  resolution  they  must  specify  which  one  of 
the  methods  of  apportioning  the  cost  and  expense  of  the  improve- 
ment they  desire  to  follow,  as  set  out  in  Section  6919  G.  C. 

(3)  They  would  then  order  the  county  surveyor  to  make 
plans,  si)ecifications,  etc.,  in  accordance  with  Section  6911,  which 
plans  and  specifications  must  be  approved  by  the  county  com- 
missioners. 

(4)  These  plans,  specifications,  etc.,  would  then  be  submitted 
to  the  council  of  Wapakoneta,  for  its  approval,  under  Section 
6950. 

(5)  Then,  if  the  council  of  Wapakoneta  approves  the  plans, 
specifications,  etc.,  submitted  to  it,  it  would  proceed  to  give  notice 
as  provided  in  Section  6950. 

(6)  The  county  commissioi^rs  would  let  the  contract  for  the 
improvement  under  Sections  6945  and  6952  G.  C. 

Coming  now  to  the  apportionment  of  the  cost  and  expense 
of  the  improvement: 

As  you  suggest  in  your  letter,  Wapakoneta  will,  in  its  agree- 
ment with  the  county  commissioners,  as  shown  by  an  ordinance 
duly  adopted,  assume  60%  of  the  cost  and  expense  of  the  improve- 
ment. This  leaves  40%  to  be  otherwise  assumed.  As  before 
stated,  when  the  county  commissioners  pass  the  resolution  of 
necessity  for  the  improvement,  they  must  set  forth  the  method 
of  pasring  the  cost  and  expense  of  same,  which  must  be  one  of  the 
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methods  set  out  in  Section  6919  G.  C.  The  county  commissioners 
can  select  one  of  the  four  methods  therein  mentioned,  but  which- 
ever one  is  selected  must  be  followed  to  the  exclusion  of  all  other 
methods,  even  to  the  particular  division  of  the  cost  and  expense 
set  out  in  the  method  adopted.  The  township  trustees  have  noth- 
ing to  do  with  the  method  to  be  adopted  by  the  county  commis- 
sioners. This  matter  is  up  to  the  sound  discretion  of  the  county 
commissioners. 

You  make  particular  reference  to  Section  6951-1  G.  C.  (107 
O.  L.  108),  which  reads  in  part  as  follows: 

'The  board  of  county  commissioners  may  provide  for  an 
improvement  within  a  municipality  by  lev3ang  against  the 
property  benefitted  in  the  same  manner  as  is  herein  provided 
for  in  Sections  6919,  6920,  6922,  6923  and  6925  of  this  act 
and  as  provided  in  Section  6924  of  the  General  Code.    *     *'* 

* 

This  provision  has  nothing  to  do  with  the  cost  and  expense 
of  the  improvement,  other  than  that  part  of  the  same  which  is 
to  be  assessed  against  property  owners;  that  is,  the  part  of  the 
cost  and  expense  of  the  improvement  which  is  to  be  assessed 
against  property  owners,  the  amount  of  which  depends  upon  which 
one  of  the  methods  set  out  in  Section  6919  is  selected  by  the  com- 
missioners, may  be  assessed  in  the  manner  provided  by  Sections 
6919,  6920,  6922,  6923  and  6925  G.  C.  Section  6924  is  also  men- 
tioned, but  this  section  was  repealed  at  the  last  session  of  the 
legislature  and  therefore  its  provisions  no  longer  apply. 

A  part  of  the  cost  and  expense  of  the  improvement,  irrespec- 
tive of  which  one  of  the  four  methods  named  in  Section  6919  G;  C. 
is  selected,  must  be  assessed  against  property  owners;  that  is,  a 
part  of  the  40%  not  borne  by  the  city  of  Wapakoneta  must  be 
borne  by  the  property  owners,  without  regard  to  which  method 
is  adopted,  this  amount  being  assessed  in  the  same  manner  as  is 
provided  in  the  sections  above  mentioned. 

It  appears  from  your  letter  that  it  is  the  desire  of  those  in- 
terested in  the  improvement  that  the  40%  not  borne  by  the  city 
of  Wapakoneta  shall  be  assumed  by  the  county  commissioners  and 
the  township  trustees,  and  that  none  of  it  be  assessed  against 
property  owners.  This  can  not  be  done,  as  hereinbefore  stated, 
if  one  of  the  methods  set  out  in  Section  6919  G.  C.  is  selected  by 
the  county  commissioners,  and  they  must  select  one  of  those 
methods.  This  is  true  unless  the  county  commissioners  and  town- 
ship trustees  of  the  township  in  which  Wapakoneta  is  locate<f 
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desire  to  follow  Section  6921  G.  G.    This  section  provides  as  fol- 
lows: 

^'The  county  commissioners,  or  joint  board  thereof,  upon 
a  unanimous  vote,  may  without  a  petition  therefor,  order  that 
all  the  compensation  and  damages,  costs  and  expenses  of 
constructing  any  improvement  be  paid  out  of  the  proceeds 
of  any  levy  or  levies  for  road  purposes  on  the  grand  duplicate 
of  the  county,  or  out  of  any  road  improvement  fund  available 
therefor,  or  the  county  commissioners  or  joint  board  thereof, 
may  enter  into  an  agreement  with  the  trustees  of  the  town- 
ship or  townships  in  which  said  improvement  is  in  whole  or 
part  situated,  whereby  said  county  and  township,  or  one  or 
more  of  them  may  pay  such  proportion  or  amount  of  the 
damages,  costs  and  expenses  as  may  be  agreed  upon  between 
them." 

Under  this  section  the  county  commissioners  may  assume  the 
whole  of  the  cost  and  expense  of  the  improvement,  which  in  this 
case  would  be  the  40%  not  assumed  by  the  city  of  Wapakoneta; 
or  the  county  commissioners  and  township  trustees  may  enter 
into  an  agreement  by  virtue  of  which  each  shall  pay  such  pro- 
portion of  the  damages,  costs  and  expenses  as  may  be  agreed 
upon  between  them. 

If  the  county  commissioners  and  township  trustees  can  agree 
as  to  the  proportion  of  this  40%  each  shall  assume,  then  before 
the  county  commissioners  adopt  a  resolution  of  necessity  for  the 
improvement,  the  township  trustees  should  adopt  a  resolution 
agreeing  to  asume  a  certain,  percentage  of  the  said  40%,  and  the 
county  commissioners  should  adopt  a  resolution  agreeing  to  as- 
sume the  balance  of  said  40%  not  borne  by  the  city  of  Wapakon- 
eta. If  this  is  done,  then  in  the  resolution  of  necessity,  as  pro-^ 
vided  by  Section  6910  G.  C.,  instead  of  setting  out  one  of  the 
methods  mentioned  in  Section  6919,  there  should  appear  the  agree- 
ment as  entered  into  between  the  county  commissioners  and  the 
township  trustees.  But  unless  this  agreement  can  be  made  or 
unless  the  county  commissioners  care  to  assume  the  entire  cost 
and  expense  over  and  above  that  borne  by  the  city,  as  provided 
in  Section  6921  G.  C.,  then  one  of  the  said  methods  set  out  in 
Section  6919  G.  C.  must  be  followed. 

You  state  it  is  the  desire  of  the  city  of  Wapakoneta  to  assess 
as  much  of  the  60%  of  the  cost  of  the  improvement,  assumed  by 
it,  on  the  abutting  property  owners,  as  is  possible. 

Section  6950  G.  C.  (107  O.  L.  107),  provides  in  part  as  follows: 
"*     *     *    The  council  of  said  municipality  may  assess 
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against  abutting  property  owners  all  or  any  part  of  the  pro- 
portion of  the  cost  and  expense  of  said  improvement  and  the 
compensation  and  damages  to  be  paid  by  it.     *     *     *'' 

So  this  provision  gives  the  municipality  power  to  assess 
against  the  abutting  property  owners  all  or  any  part  of  the  cost 
and  expense  of  the  improvement  assumed  by  the  city. 

I  might  say  in  passing  that  inasmuch  as  this  is  an  inter- 
county  highway  and  main  market  road,  and  is  an  improvement 
over  which  the  county  commissioners  are  assuming  jurisdiction, 
it  would  be  well  for  them  to  submit  the  plans  and  specifications 
to  the  state  highway  commissioner,  in  accordance  with  Section 
1208  G.  C.  (107  0.  L.  125). 

Hence  answering  your  question  specifically,  it  is  my  opinion 
that  the  county  commissioners,  in  making  the  improvement  men- 
tioned in  your  communication,  would  be  compelled  to  follow  one 
of  two  courses  : 

(a)  To  select  one  of  the  methods  set  out  in  Section  6919  G. 
C,  for  ^portioning  the  cost  and  expense  of  the  improvement,  in 
any  one  of  which  a  part  of  the  cost  and  expense  would  be  assessed 
against  property  owners,  under  Sections  6919,  6920,  6922,  6923 
and  6925  G.  C;  or 

(b)  The  township  trustees  and  county  commissioners  would 
have  to  enter  into  an  agreement  in  which  each  would  assume  a 
certain  part  of  the  cost  and  expense  of  the  improvement,  not 
otherwise  borne  by  the  city  of  Wapakoneta.  Of  course  under  the 
provisions  of  Section  6921  G.  C.  the  county  commissioners  could 
assume,  if  they  so  desired  to  do,  the  total  cost  and  expense  of  the 
improvement,  over  and  above  that  borne  by  the  city. 


The  State  Highway  Commissioner  is  Not  Warranted  in  Law  to 
Pay  to  Contractors  the  Fifteen  Per  Centum  of  the  Contract 
Price  Retained  Until  the  Completion  of  the  Contracts,  Merely 
Because  the  Federal  Government  Has  Issued  An  Order  Pro- 
hibiting, for  the  Present,  the  Use  of  Open  Cars  for  the  Ship- 
ment of  Road  Materials. 


No.  818— (Opinion  Dated  November  28,  1917) 

Hon.  Clinton  Cowen,   State  Highway   Commissioner,   Columbus, 
Ohio. 
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Dear  sir  I  have  your  communication  of  November  21,  1917, 
in  whch  you  make  the  following  request  for  opinion: 

''Several  requests  have  come  in  from  contractors,  asking 
for  payment  of  a  part  or  all  of  the  retained  15%  required  under 
the  law  on  contracts  in  force  and  operating. 

In  every  instance  these  contractors  have  been  stopped  from 
work  on  account  of  Priority  Order  No.  2  of  the  f  edeiul  govern- 
ment, denying  Uie  use  of  open  top  cars  for  shipments  of  road 
materials,  and  they  present  the  argument  that  the  public  is  de- 
priving them  of  the  proper  handling  of  their  contracts,  and, 
therefore,  they  are  entitled  to  consideration  as  an  emergency. 

We  are,  tiierefore,  requesting  your  opinion  as  to  whether 
or  not  we  may  legally  offer  any  relief  to  contractors  who  are 
requesting  the  release  by  this  department  of  a  part  or  all  of  the 
15%  we  are  retaining  on  contracts  in  force/' 

We  will  first  note  the  provisions  of  our  statute  relative  to 
the  payment  of  the  cost  and  expense  of  the  construction  of  an 
inter-county  highway  or  main  market  road. 

Section  1212  G.  C.  (107  O.  L.  127)  reads  in  part  as  follows  : 

"  ♦  ♦  The  payment  of  the  cost  of  the  construction  of 
such  improvement  shall  be  made  as  the  work  progresses  upon 
estimates  made  by  ttte  engineer  in  charge  of  such  improvement, 
and  upon  approval  of  the  state  highway  commissioner.  Ex- 
cept as  hereinafter  provided  no  payment  by  the  state,  county 
or  township,  on  account  of  a  contract  for  any  improvement 
under  this  chapter  shall  before  the  completion  of  said  contract 
exceed  eighty-five  per  cent,  of  the  value  of  the  work  performed 
to  the  date  of  such  pa}rment,  and  except  as  hereinafter  pro- 
vided, fifteen  per  cent,  of  the  value  of  the  work  performed  shall 
be  held  until  the  final  completion  of  the  contract  in  accordance 
witii  the  plans  and  specifications.  In  addition  to  the  above  pay- 
ments on  account  of  work  performed,  the  state  highway  com- 
missioner may  also,  if  he  deems  it  proper  allow  and  pay  to  a 
contractor  a  sum  not  exceeding  eighfy-five  per  cent  of  the 
value  of  material  delivered  on  the  site  of  the  work  but  not  yet 
incorporated  therein,  provided  such  material  has  been  inspected 
and  found  to  meet  tlie  specifications.  When  an  estimate  is 
allowed  on  account  of  material  delivered  on  the  site  of  the  work 
but  not  yet  incorporated  therein,  such  material  shall  thereupon 
become  the  property  of  the  state ;  but  in  case  such  material  is 
stolen  or  destroyed  or  damaged  by  casualty  before  being  used, 
or  for  any  reason  becomes  unfit  for  use,  the  contractor  will  be 
required  to  replace  the  same  at  his  own  expense.    *    *    .** 

Under  this  section  payment  is  made,  as  the  work  progresses, 
upon  estimates  made  by  the  engineer,  but  no  payment  shall  ex- 
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ceed  85%  of  the  value  of  the  work  performed  to  the  date  of  such 
payment,  before  the  completion  of  the  contract,  and  15%  of  the 
value  of  the  work  performed  shall  be  held  until  the  final  comple- 
tion of  the  contract,  in  accordance  with  the  plans  and  specifica- 
tions. 

You  inquire  whether  you  could  under  the  law  pay  to  contrac- 
tors all  or  any  part  of  this  retained  15%,  before  the  completion 
of  their  contracts.  You  state  that  the  reason  contractors  are 
asking  that  this  be  done  is  that  the  federal  government  has, 
through  an  order  issued,  forbidden  the  use  of  open  cars  upon  all 
railroads  for  the  delivery  of  road  material,  which  radically  inter- 
feres with  the  progress  of  the  work  under  contract  and  works  a 
hardship  upon  contractors,  in  that  they  do  not  have  the  use  of 
the  money  retained  for  a  long  period  of  time. 

There  is  no  provision  of  law  which  would  permit  the  payment 
of  more  than  85%  of  the  value  of  the  work  done  from  time  to  time, 
up  until  the  final  completion  of  the  contract,  when  the  retained 
15%  shall  be  paid.  There  is  no  stipulation  or  condition  set  forth 
in  the  contract  itself  which  would  warrant  the  state  highway 
commissioner  in  paying  this  retained  15%  before  the  contract  is 
fully  completed.  The  provisions  of  the  statute  are  practically 
read  into  the  contract  and  such  a  provision  could  not  legally  be 
placed  therein.  So  if  there  is  any  warrant  in  law  for  the  state 
highway  commissioner's  pajring  this  retained  15%  before  the  con- 
tract is  fully  completed,  it  must  be  found  elsewhere  than  in  the 
contract  or  in  the  statute. 

The  contractors  undoubtedly  have  in  mind  a  principle  which 
is  well  established  in  the  common  law,  viz.,  that  either  party  to  a 
contract  may  be  relieved  from  its  conditions  and  obligations  when 
the  government  makes  it  impossible  for  either  or  both  of  the 
parties  to  comply  with  its  obligations,  i  shall  therefore  note  this 
principle  of  law  in  its  application  to  the  facts  contained  in  your 
communication. 

In  10  L.  R.  A.  (N.  S.)  415,  in  a  note,  the  following  proposition 

is  laid  down: 

'The  authorities  are  almost  unanimous  in  holding  that, 
where  the  act  contracted  for  is  rendered  unlawful  by  the  en- 
actment of  a  statute  before  the  expiration  of  the  time  for  per- 
formance, the  obligation  is  thereby  discharged.^' 

This  proposition  is  undoubtedly  sound  and  another  proposition 
as  equally  sound  is  to  the  effect  that  whenever  the  government 
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renders  it  impossible  to  perform  the  obligations  of  a  contract,  the 

one  entering  into  it  is  discharged  from  the  performance  of  the 

obligations  of  the  same.    But  the  proposition  is  equally  clear  and 

is  correctly  stated  in  L.  R.  A.  1916  F.  p.  66,  as  follows : 

"It  should  be  observed,  however,  that  the  rule  that  non- 
performance is  excused  if  after  the  making  of  the  contract,  by 
reason  of  the  change  in  the  law,  performance  becomes  impos- 
sible, does  not  apply  where  performance  is  tiiereby  not  made 
impossible  but  only  more  difficult/' 

It  must  be  remembered,  however,  that  in  the  cases  submitted 
you  the  order  of  the  federal  government  has  not  in  any  sense 
made  the  contracts  entered  into  illegal;  neither  has  said  order 
made  the  performance  of  the  contracts  impossible.  The  perform- 
ance of  the  contracts  may  be  impossible  for  an  indefinite  period 
only,  but  they  are  not  rendered  wholly  impossible  of  performance. 

In  Baylies  v.  Fettyplace,  7  Mass.  325,  the  court  say: 

'The  laws  of  the  United  States  IsLymg  an  embargo  for  an 
unlimited  time,  and  afterwards  repealed,  did  not  extinguish  a 
promise  to  deliver  debentures,  but  operated  a  suspension  only 
during  the  continuance  of  those  laws/' 

On  p.  331  in  the  opinion  the  court  say : 

''An  embargo,  considered  as  a  temporary  suspension  of 
commerce,  does  not  operate  a  dissolution  of  any  mercantile 
contract.  If  the  embargo  enacted  by  congress  in  1807  was  to 
be  considered  a  perpetual  prohibition  of  congress,  as  for  a 
time  it  was  apprehended  to  be,  I  am  not  satisfied  that  the  de- 
fendants would  have  been,  in  that  event,  entirely  discharged 
from  their  promise.  It  is  true  the  law  will  not  compel  im- 
possibilities. *  *  .  It  may  be  further  observed,  that  in  the 
case  at  bar  there  was  nothing  unlawful  in  the  contract  itself 
originally ;  nor  was  it  made  unlawful  by  the  embargo/' 

In  Baker  et  al.  v.  Johnson,  42  N.  Y.  126,  the  court  say  : 

"In  an  action  to  recover  damages  against  the  defendants, 
they  having  refused  to  perform  the  contract.  Held:  That 
performance  had  not  been  rendered  impossible  by  the  act  of 
the  law,  and  the  defendants  were  not  excused. 

The  fact  that  performance  of  the  contract  is  rendered 
more  burdensome  and  expensive,  by  a  law  enacted  after  it  is 
entered  into,  has  never  been  held  to  even  exonerate  a  party 
from  its  obligations.' 


»» 


In  Hadley  v.  Clarke  et  al.  8  T.  R.  259,  the  court  say : 

"The  defendants  contracted  to  carry  the  plaintiffs  goods 
from  Liverpool  to  Leghorn.    On  the  vessel's  arriving  at  Fal- 
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mouth  in  the  course  of  her  voyage,  an  embargo  was  laid  on 
her  'until  the  further  Order  of  Council';  Held:  That  such 
embargo  only  suspended,  but  did  not  dissolve  the  contract  be- 
tween the  parties;  and  that  even  after  two  years,  when  the 
embargo  was  taken  off,  the  defendants  were  answerable  to  the 
plaintiff  in  damages  for  the  non-performance  of  their  contract/* 

On  p.  263  in  the  opinion  the  court  say : 

"Therefore,  admitting  it  to  be  as  imperative  on  the  parties 
as  an  act  of  parliament,  yet  it  is  not  like  a  general  unlimited 
prohibition,  making  that  unlawful  which  was  before  lawful, 
but  at  most  operated  as  a  suspension  only,  and  not  as  a  dis- 
solution, of  the  contract.  *  *  It  is  true  that  in  a  case  like 
this  hardships  may  arise  to  both  parties  from  the  long  con- 
tinuance of  an  embargo;  but  when  it  is  considered  that  it 
must  be  known  to  them  at  the  time  of  entering  into  the  con- 
tract, that  an  embargo  may  lawfully  be  laid  in  time  of  war, 
they  must  be  taken  to  have  made  their  contract  subject  to  the 
operation  of  the  law,  in  that  respect/* 

I  am  aware  that  the  cases  above  cited  relate  to  the  entire  dis- 
charge of  a  party  from  the  obligations  of  the  contract,  but  the  prin- 
ciple is  exactly  the  same  in  the  matter  submitted  by  you,  in  that  the 
contractors  are  asking  that  certain  conditions  and  obligations  of 
the  contracts  and  the  law  be  modified,  due  to  an  act  of  the  federal 
government. 

Hence  answering  your  question  specifically,  it  is  my  opinion 
that  you  would  not  be  warranted  in  law  in  paying  to  contractors  the 
retained  15%  before  the  completion  of  the  contracts,  merely  because 
the  federal  government  has  issued  an  order  prohibiting,  for  the 
present,  the  use  of  open  cars  for  the  shipment  of  road  materials. 


The  County  CommiSBioners  Cannot  Purchase  an  Automobile  for 
the  Use  of  a  County  Secret  Service  Officer. — A  Secret  Service 
Officer  Cannot  be  Appointed  as  a  Deputy  Sheriff  and  be  Fur- 
nished With  an  Automobile  Through  the  Sheriff's  Department 
For  the  Use  of  Said  Secret  Service  Officer. — ^The  Prosecuting 
Attorney,  When  he  Deems  it  Necessary  in  Any  Specific  Case, 
May  Hire  an  Automobile  for  the  Use  of  His  Secret  Service  Officer 
and  Pay  for  the  Same  out  of  His  Furtherance  of  Justice  Fund. 


No.  707— (Opinion  Dated  October  16,  1917.) 

Hon,  Jared  P.  Huxley,  Prosecuting  Attorney,  Youngstown,  Ohio. 
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Dear  Sir:    I  am  in  receipt  of  your  communication  of  Sep' 
tember  22,  1917,  wherein  you  ask  my  opinion  as  follows: 

''Is  there  any  way  by  which  the  county  conmiissioners 
can  furnish  an  automobile  for  the  use  of  the  secret  service 
officer  of  this  county,  for  his  work? 

Under  the  law  passed  at  the  last  session  of  the  legisla- 
ture, authorizing  the  county  commissioners  to  purchase  auto- 
mobiles for  the  use  of  county  officials  in  the  transaction  of 
public  business,  I  thought  possibly  this  might  be  accomplished. 
We  are  very  much  in  need  of  an  automobile  in  this  depart- 
ment, and  if  there  is  any  possible  way  by  which  one  can  be 
secured  under  the  law,  we  are  anxious  to  know  it. 

If  there  is  no  other  way,  would  it  be  possible  to  have 
our  secret  service  officer  appointed  as  a  deputy  sheriff  and 
then  secure  the  automobile  through  the  sheriff's  department?" 

Your  communication  resolves  itself  into  three  questions,  as 
follows : 

1.  Can  the  county  commissioners  furnish  an  automobile 
for  the  use  of  a  secret  service  officer  appointed  by  the  prose- 
cuting attorney? 

2.  Can  a  secret  service  officer  be  appointed  as  a  deputy 
sheriff  and  be  furnished  with  an  automobile  through  the 
sheriff's  department? 

3.  Is  there  any  way  in  which  an  automobile  can  be  se- 
cured for  the  use  of  such  secret  service  officer? 

The  section  referred  to  by  you,  which  authorizes  county  com- 

misioners  to  purchase  automobiles  for  county  officials,  is  section 

2412-1  a  C.  (107  O.  L.  585),  which  provides  as  follows: 

''That,  whenever  the  county  commissioners  are  of  the 
opinion  that  it  is  expedient  to  purchase  one  or  more  automo- 
biles or  other  vehicles  for  the  use  of  the  county  commis- 
sioners and  county  sheriff  in  order  to  facilitate^  the  transac- 
tion of  public  county  business,  they  shall  adopt  a  resolution 
to  that  effect,  and  shall  file  an  application  in  the  court  of 
common  pleas,  setting  forth  the  necessity  for  such  purchase, 
together  with  a  statement  of  the  kind  and  number  of  vehicles 
required  and  the  estimated  cost  of  each  such  vehicle.  Ten 
days'  notice  of  the  time  of  hearing  such  application  shall  be 
published  in  a  newspaper  of  general  circulation  in  the  county. 
If  upon  such  hearing  of  said  application  the  court  shall  find 
that  it  is  necessary  and  expedient  to  purchase  one  or  more 
of  such  vehicles,  it  shall  so  order,  and  shall  fix  the  number 
and  kind  of  such  vehicles,  and  the  amount  to  be  expendec) 
for  each." 


Attorney  General  485 

The  above  quoted  section  is  very  clear  in  its  terms  and  gives 
the  commissioners  authority  to  purchase  automobiles  only  for  their 
own  use  and  for  use  of  the  sheriff.  There  is  no  provision  of  law 
giving  the  county  commissioners  authority,  either  directly  or  in- 
directly, to  purchase  an  automobile  for  use  of  a  secret  service 
officer. 

Therefore,  in  answer  to  your  first  question,  I  advise  you  that 
the  county  commissioners  may  not  purchase  an  automobile  for 
the  use  of  a  county  secret  service  officer. 

Your  second  question  is,  can  a  secret  service  officer  be  ap- 
pointed as  a  deputy  sheriff  and  be  furnished  with  an  automobOe 
through  the  sheriff's  department? 

A  secret  service  officer  can  not  be  appointed  as  a  deputy  sheriff 
and  thereby  secure  use  of  an  automobile  under  authority  of  section 
2412-1,  supra,  authorizing  the  conmiissioners  to  purchase  auto- 
mobiles for  the  use  of  the  sheriff,  for  the  reason  that  the  legisla- 
ture did  not  intend  by  this  section  to.  provide  automobiles  for  the 
use  of  all  officials,  but  only  for  the  use  of  the  commissioners  and 
sheriff;  and  if  a  person  appointed  as  deputy  sheriff  should  use  an 
automobile  purchased  for  the  sheriff's  department,  in  the  discharge 
of  duties  as  a  secret  service  officer,  he  would  be  using  said  machine 
for  business  other  than  official  business  of  the  sheriff's  department, 
a  purpose  not  contemplated  or  authorized  by  section  2412-1. 

Said  section  2412-1  would  of  course  authorize  the  use  of  such 
automobile  by  a  deputy  sheriff  when  acting  in  such  capacity,  or  in 
other  words  when  he  is  performing  the  duties  imposed  by  law  upon 
the  sheriff;  but  it  does  not  authorize  the  use  of  such  automobile 
by  the  sheriff  or  his  deputies  when  engaged  in  work  not  connected 
with  the  sheriff's  department. 

A  deputy  sheriff  has  certain  duties  to  perform.  A  secret  ser- 
vice officer  has  certain  duties  to  perform.  Tliese  duties  are  entirely 
separate  and  distinct  and  it  is  needless  to  say  that  a  man  can  not 
act  in  both  capacities  at  the  same  time.  Therefore,  if  a  person 
were  appointed  as  deputy  sheriff  and  performed  only  the  duties  of 
a  secret  service  officer,  although  nominally  a  deputy  sheriff,  he 
would  not  in  reality  be  a  deputy  sheriff,  and  not  performing  duties 
connected  with  the  sheriff's  department,  would  not  be  allowed  to 
use  an  automobile  purchased  for  the  use  of  such  department. 

If  it  were  possible  for  one  person  to  hold  the  office  of  deputy 
sheriff  and  secret  service  officer  (I  am  not  passing  on  that  question 
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here),  such  person  would  be  permitted  to  use  an  automobile  pur- 
chased for  the  use  of  the  sheriff,  only  in  the  performance  of  duties 
as  such  deputy  sheriff,  and  not  when  otherwise  engaged. 

Therefore,  in  answer  to  your  second  question  I  advise  you 
that  a  secret  service  officer  can  not  be  appointed  as  a  deputy  sheriff 
and  be  furnished  with  an  automobile  through  the  sheriff's  depart- 
ment, for  the  use  of  said  secret  service  officer. 

In  your  third  question  you  inquire  whether  there  is  any  way 
in  which  an  automobile  can  be  secured  for  the  use  of  such  secret 
service  officer. 

Section  2915-1  G.  C.  provides  for  the  appointment  of  a  secret 
service  officer  by  the  prosecuting  attorney.  It  also  provides  for  his 
compensation.  There  is,  however,  no  provision  in  said  section  al- 
lowing expenses  incurred  by  the  secret  service  officer,  in  the  dis- 
charge of  his  official  duties.  I  know  of  no  express  provision  of  law 
allowing  a  secret  service  officer  automobile  hire  or  expenses  in- 
curred in  the  discharge  of  his  duties.  However,  if  a  case  should 
arise  where  the  circumstances  are  such  that  the  prosecuting  attor- 
ney considers  it  absolutely  necessary  to  hire  an  automobile  for  the 
use  of  his  secret  service  officer,  to  enable  said  officer  to  perform  his 
duties  in  connection  with  said  case,  I  am  of  the  opinion  that  inas- 
much as  such  expenses  are  incurred  by  him  'In  the  furtherance  of 
justice"  and  are  "not  otherwise  provided  for,"  they  may  be  paid 
by  the  prosecuting  attorney  under  section  3004  G.  C.  Said  section 
provides  as  follows: 

''Sec.  3004.  There  shall  be  allowed  annually  to  the  prose* 
cutlng  attorney  in  addition  to  his  salary  and  to  the  allowance 
provided  by  Section  2914,  an  amount  equal  to  one-half  the  of- 
ficial salary,  to  provide  for  expenses  which  may  be  incurred 
by  him  in  the  performance  of  his  official  duties  and  in  the 
furtherance  of  justice,  not  otherwise  provided  for.  *  *  " 

Therefore,  in  answer  to  your  third  question  I  advise  you  that 
the  prosecuting  attorney,  when  he  deems  it  necessary  in  any  spe- 
cific case,  may  hire  an  automobile  for  the  use  of  his  secret  service 
officer  and  pay  for  the  same  out  of  his  "furtherance  of  justice'' 
fund. 
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A  County  Auditor  has  no  Authority  to  Issue  Warrants  Upon  Ex- 
hausted Funds  or  Appropriation  Accounts  and  the  County 
Treasurer  has  no  Authority  to  Stamp  Such  Warrants  as  Unpaid 
for  Want  of  Funds.  If  a  Banlc  Cashes  such  Warrants  and  is 
Paid  Interest  Upon  the  Same,  Such  Interest  may  be  Recoyered. 


No.  733— (Opinion  Dated  October  23, 1917). 

Bureau  of  Inspection  and  Supervision  of  Public  OflSices,  Columbus, 

Ohio. 

Gentlemen:  I  acknowledge  receipt  of  your  letter  of  recent 
date  requesting  my  opinion  as  follows: 

"We  desire  to  call  your  attention  to  two  opinions  of  At- 
torney General  Timothy  S.  Hogan,  to  be  found  in  full  in  the 
Annual  Reports  of  the  Attorney  General  for  1912,  Vol.  1, 
page  163,  and  Vol.  2,  page  1127,  in  which  Mr.  Hogan  held 
that  Sections  2676  and  2677,  General  Code,  were  impliedly  re- 
pealed when  the  Smith  One  Percent  Tax  Law  was  enacted. 

"If  these  sections  were,  in  fact,  repealed,  and  a  county 
auditor  still  issued  warrants  upon  exhausted  funds  or  appro- 
priation accounts,  and  the  county  treasurer  refused  to  pay 
same,  but  stamped  them  unpaid  for  want  of  funds,  and  a  ban^ 
cashed  them  and  was  then  paid  interest  on  same,  may  this  in- 
terest be  recovered,  and  if  so,  from  whom?" 

I  agree  with  the  opinions  of  Mr.  Hogan  to  which  you  call  atten- 
tion and  which  held,  in  substance,  that  Section  5649-3d  of  the  Gen- 
eral Code  by  providing  that  "all  expenditures  within  the  following 
six  months  shall  be  made  from  and  within  such  appropriations  and 
balances  thereof  superseded  Sections  2676  and  2677  of  the  Gen- 
eral Code,  authorizing  the  county  treasurer  to  endorse  all  warrants 
presented  to  him  and  not  paid  for  want  of  money  belonging  to  the 
fund  on  which  they  were  drawn,  "Not  paid  for  want  of  funds." 

The  theory  of  these  opinions  was  not  so  much  that  Sections 
2676  and  2677  are  in  themselves  repealed  or  amended  by  implica- 
tion, but  rather  that  there  is  no  authority  in  the  auditor  for  the 
issuance  of  any  warrant  unless  there  is  money  in  the  treasury  and 
appropriated  for  the  purpose  for  which  the  warrant  is  issued  be- 
cause of  the  controlling  provisions  of  the  more  recent  Section  5649- 
3d.  Hence,  if  the  auditor  has  no  authority  to  issue  such  warrants 
it  is  obvious  that  the  county  treasurer  would  have  no  authority  to 
create  obligations  against  the  county  by  stamping  them  "Not  paid 
for  want  of  funds"  and  thus  giving  rise  to  the  accrual  of  interest. 

Another  way  of  putting  the  same  thing  is  to  say  that  Sections 
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2676  and  2677  of  the  General  Code  authorize  the  treasurer  to  stamp 
warrants  only  when  the  warrants  are  legal  and  constitute  a  bind- 
ing obligation  of  the  county;  and  inasmuch  as  a  warrant  issued 
since  Section  5649-3d  was  passed  is  not  legal  and  creates  no  obli- 
gation against  the  county  if  there  was  no  appropriation  upon  which 
it  might  be  drawn  or  the  appropriation  is  exhausted,  the  authority 
of  the  treasurer  under  the  sections  cited  is  indirectly,  but  none  the 
less  effectually,  destroyed. 

Your  letter  infers  that  in  spite  of  these  conclusions  a  county 
auditor  still  assumed  after  Section  5649-3d  becalme  effective  to 
issue  warrants  when  there  was  no  money  in  the  treasury  appro- 
priated for  their  pajmfient.  Obviously,  on  the  principles  just 
stated,  such  warrants  were  of  no  legal  significance  whatever  and 
could  not  be  treated  as  legal  warrants  by  anybody.  On  presenta- 
tion to  the  county  treasurer  he  was  accordingly  without  authority 
to  create  any  obligation  against  the  county  by  stamping  them 
''Not  paid  for  want  of  funds,"  although  possibly  there  was  noth- 
ing inherently  wrong  in  so  stamping  them.  Any  one  presenting 
these  warrants  for  payment  of  interest  under  Sections  2676  and 

2677  would  not  have  any  valid  claim  against  the  county,  and  the 
payment  of  interest  on  such  warrants  would  be  an  illegal  drawing 
of  money  from  the  treasury. 

There  is,  of  course,  no  question  whatsoever  that  the  receiver 
of  moneys  due  from  the  treasurer  without  authority  of  law  may, 
under  existing  statutes,  be  held  liable  therefor.  Accordingly  I 
advise  that  a  bank  receiving  money  as  interest  under  the  circum- 
stances stated  by  you  may  be  compelled  to  refund  same  to  the 
county. 


SUPREME  COURT 


mm^ 


SYLLABUS 

15768 — The  State  ex    rel.  Jolm    <^. 

D' Alton,  etc.  vs.  Byron  F.  Rltcbie  et 

al 

IN  PKOHIBlTiON 

DONAHUE,  J. 

1.  SecUon  1  of  Article  IV  of  tHe 
Constitution  cemterv  upon  the  g^erai 
assemhly  of  OlUo  authority  to  estab- 
lish by  law  courts  Inferior  to  the  courts 
of  appeals,  throughoi^t  the  entire  state, 
or  in  any  one  or  more  localities  within 
the  state. 

2.  A  law  establlstLing  a  local  couit 
Is  not  a  law  of  a  general  nature,  and 
is  not  required  to  have  uniform  opera- 
tion throughout  the  state. 

3.  All  laws  or  parts  &t  laws  relat- 
ing to  the  Jurisdiction  of  the  common 
pleas  court  are  laws  of  a  general  na- 
ture, and  must  have  uniform  opera- 
tion throughout  the  state. 

4.  An  entire  act  of  the  general  as- 
sembly of  Ohio  will  not  be  held  uncon- 
stitutional merely  because  a  part  of 
one  of  the  sections  of  that  act  is  in 


conflict  with  some  provision  of  the 
constitution  of  the  state,  unless  the  un- 
constitutional part  is  of  such  import- 
ance and  so  inseparably  connected 
with  and  related  to  the  entire  act  as 
to  raise  a  presumption  that  the  con- 
stitutional part  would  not  have  been 
enacted  without  the  unconstitutional 
provision. 

5.  Section  S  of  the  act  of  the  gen- 
eral assembly  of  Ohio,  passed  March 
21,  1917.  (107  O.  L.,  732),  enUtled  "An 
act  to  provide  a  court  of  domestic  re- 
lations for  Lucas  County,  Ohio,  and 
prescribing  the  jurisdiction  of  said 
court,"  is  in  conflict  with  Section  29 
of  Article  II  of  the  Constitution  of 
Ohio,  in  so  far  as  it  purports  to  con- 
fer Jurisdiction  conferred  upon  the 
common  pleas  court  by  the  general 
laws  of  this  state;  but  is  valid  as  con- 
ferring Jurisdlcton  concurrent  with 
the  Jurisdiction  of  the  common  pleas 
court.    Judgment  for  respondents. 

Nicholas,  C.  J.,  Wanamaker,  New- 
man, Jones,  Mathlas  and  Johnson,  J. 
J.,  concur. 


MOTION  DOCKET. 

9661.  John  Johnson  vs.  Erie  Rail- 
road Company.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Trumbull  county  to  certify  its  record. 
Overruled. 

9662.  Joseph  W.  Jones  vs.  The 
State  of  Ohio.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Stark  county  to  certify  its  record. 
Overruled. 


9663.  Joseph  W.  Jones  vs.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  Court  of 
Appeals  of  Stark  county.    Overruled. 

9666.  Ira  Chase  Koehne,  for  him- 
self and  others,  vs.  The  Miami  Con- 
servancy District.  Motion  by  plaintiff 
to  dispense  with  printing  record,  or 
to  grant  additional  time  therefor,  in 
Cause  No.  15779  on  the  general 
docket.     Overruled. 
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15897.  M.  L.  Rothman  vs.  Eath- 
erine  Engel.  Cuyahoga.  Judgment 
of  Court  of  Appeals  reversed  and 
judgment  for  plaintiff  in  error. 
Opinion. 

15409.  Samuel  A.  Adams  vs. 
James  Donovan  et  al.  Samuel  A. 
Adams  vs.  Julius  Schelskie  et  al. 
Cuyahoga.  Judgment  of  Court  of 
Appeals  reversed.  Judgment  for 
plaintiff  in  error.     Per  curiam. 

15512.  A.  N.  McCombs  vs.  M. 
Moody  et  al.  Harrison.  Judgment 
of  Court  of  Appeals  reversed.  Cause 
remanded  to  such  court  with  direc- 
tions to  overrule  the  motion  to  dis- 
miss the  appeal  Authority  of  Wag- 
ner V.  Armstrong,  93  Ohio  St.,  448. 


15535.  James  Welch  vs.  The  City 
of  Cleveland.  Cuyahoga.  Judgment 
affirmed.    Per  ouriam. 

15583.  Tillie  Niemes  vs.  Henry 
Niemes  et  al.  Hamilton.  Judgment 
of  Court  of  Appeals  reversed  and 
that  of  Common  Pleas  affirmed. 
Opinion. 

15755.  The  State  of  Ohio  ez  reL 
City  of  Toledo  vs.  Gabe  Cooper*  as 
Auditor  of  Lucas  county,  Ohio.  In 
Mandamus.    Demurrer  sustained. 

15804.  The  State  of  Ohio  ez  rel. 
David  L.  Baumgarten  vs.  Ray  J. 
Hillenbrand  et  aL  In  Mandamus. 
Demurrer  sustained  on  authority  of 
State  ex  rel.  Crawford  vs.  McGregOTf 
44  Ohio  St,  628. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Kain  &  Aunger  Company, 
Cleveland,  $10,000,  sheet  metal.  Rob- 
ert Kain,  E.  F.  Aunger,  Henry  Peter- 
son. B.  H.  Aunger,  Marjorie  Knisely. 

The  Cleveland  Stradivara  Company, 
Cleveland,  $10,000,  musical  instru. 
ments.  William  J.  Shaver,  Edwin 
Drake,  F,  R.  Alison,  T.  B.  Shaver,  R. 
R.  Work 

The  Liberty  Machine  Tool  Com- 
pany, Hamilton,  $100,000.  F.  K. 
Vaughn,  A.  Ballinger,  C.  E.  Heiser, 
A.  R,  McCann,  Frederick  iG.  Mueller. 

The  Home  Transfer  Company, 
Cleveland,  $10,000.  William  J.  Hess. 
M  Hess,  Fred  R.  Michaels,  R.  Mich- 
aels, Nathan  Hers'tam. 

The  Market  Cartage  Company, 
Cleveland,  $10,000.  A.  E.  Schultz,  P. 
D.  W.  Harvey,  A.  J.  Boardman,  E.  G. 
Kllcriest.  W.  A.  Coy. 

The  Used  Car  Company,  Cincinnati, 
$1,000.  David  M.  Levy,  Henry  E.  Bee- 
be,  Clyde  P.  Johnson,  Thomas  W. 
Meader,  William  C.  Jungclas. 

The  Practical  Auto  and  Aeroplane 
School  Company,  Cincinnati,  $1,000. 
William  C.  Jungclas,  Henry  E.  Beebe, 
Theo,  W.  Meader,  H.  R.  Porter,  Clyde 
P.  Johnson. 

The  Tiffin  Business  University  Co., 
Tiffin,  $10,000.  Frank  J.*  Miller,  Al- 
fred M.  Reichard,  M.  Elizabeth  Dry. 
fus,  Belvla  E.  Miller,  Guy  L.  Ewing. 

The  Cascade  Coal  Co.,  Hemlock, 
$50  000.  Frank  R.  Fauver,  Carl  H. 
Ingwer,  Fred  W.  Schnuerer,  Ira  Paine, 
Frank  Cook. 

The  Photo  Manufacturing  Co., 
Cleveland,  $10,000.  A.  E.  Bemsteen, 
Fred  H.  Morgan,  Herman  Shaphire, 
M.    Shapire,   Irene   Nungesser. 

The  Madison  Liquor  Co..  Cleveland, 
$3000.  G.  E.  Buchheit,  M.  E.  Atkin- 
son, C.  B3rme,  Joeoph  Hershey,  M.  A. 
McCormack. 

The  Federal  Realty  Co.,  Yonngs- 
town,  $20,000.  William  R.  Stewart, 
John  A.  Willo,  Joseph  Friedman, 
Michael  Fialla,  Louis  J.  Shnlman, 
Michael  Willo. 

The  American  Radio  Institute  Co., 


Leipsic»  $5,000.  Frederick  E.  Henry, 
George  F.  Smith,  S.  M.  Dotterer,  C.  J. 
Ericson,  A.   M.   Ericson. 

The  Windsor  Electric  Co.,  Steuben- 
ville,  $10,000.  H.  M.  Daugherty,  R. 
L.  Buffington,  E.  T.  Wagenhals,  E.  S. 
Browne,  R.   F.   Rarey. 

The  Springfield  Oil  ProducU  Co., 
Springfield,  $50,000.  H.  H.  Townsend, 
Thomas  H.  Rower,  H.  C.  Tefft,  Leila 
E.  Townsend,  Mrs.  Jennie  E.  Town- 
send. 

The  Economy  Rubber  Co.,  Elyria, 
$25,000.     Julius  Solomon,  J.  C.  Crisp, 

C.  W.  Greber,  Steve  J.  Leser,  Harry 
H.  Smith. 

The  Paralite  Co.,  Cleveland,  $25,- 
000,  metals.  J.  S.  Kohn,  L.  J.  Kohn, 
M.  S.  Leitner,  L.  M.  Young,  Charles 
E.  Phipps 

The  Virginia  Hocking  Coal  Co., 
Dayton,  $16,000.  C.  C.  Wilson,  F. 
Minnigan,  George  B.  Quatman,  Ger- 
trude N.  Quatman,  Carolyn  F.  Wil- 
son, Florence  M.  Stafford. 

The  Railway  Fuel  and  Supply  Co., 
Newark,  $15,000.  M.  M.  Henley,  L. 
E.  Case,  R.  H.  Patterson,  B,  L.  Bow- 
ers,  H.   T.   Wintermantel. 

The  S.  S.  Dewson  Co.,  Cincinnati, 
$5,000,  fruits.  Louis  Brueggemann, 
S.  S.  Dewson,  J.  G.  Cotton,  B.  W. 
Dewson,   S.   M.   Cotton. 

The  Combined  Knowledge  Tire  and 
Repair  Co.,  Cleveland,  $30,000.    Harry 

D.  Bates,  John  L.  Karkoff,  James  H. 
Rooke,  George  W.  Sinclair,  J.  F.  Mer- 
rick. 

The  Arcadia  i)ellcatessen  uo., 
Cleveland,  $5,000.  Sam  Stein,  Kath- 
ryn  F.  Stein,  Theodore  Felber,  Hattie 
Felber,  David  Klein. 

The  Rich-Tone  Sales  Co.,  Canton, 
$20,000,  musical  instruments.  J.  L. 
Welch,  Clyde  A.  Volzer,  Max  Karl,  R. 
C.  Flack,  George  W.  Slagle. 

The  Model  Toggery  Co.,  Warren, 
$5,000.  F.  R.  King,  J.  S.  McKinstry, 
R.  H.  Winchell,  W.  WUliams,  A.  H. 
Woodward. 

The  Brewster  Realty  Co.,  Colum- 
bus,  $10,000.     John  G.   Price,   Henry 
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S.      Ballard,     Hanby     R.     Jones,     L. 
Schmitt,  E.  Alexander. 

The  Farmers'  Gas  and  Oil  Com- 
pany, Mark  Center,  $10,000.  Freder- 
ick Persln,  L.  W.  wilder,  Clatin  Locy, 
Charles  A.  Parker,  E.  H.  Streip,  D.  D. 
Kurtz. 

The  .Glidden  Company,  Cleveland, 
$10,000,  paints.  Harold  T.  Clark,  C. 
C.  Owens,  Ellis  R.  Diehm,  Paul  J. 
Bickel    Sterling    Newell. 

The  Oh  U  Rubber  Sipeclalty  Com- 
pany, Orrville.  $50,000.  C.  A.  Wyer, 
J.  D.  Mullet,  W.  T.  HostetUer,  J.  W. 
Trout,  E.  B.  Cornell. 

The  Pure  Oil  Pipe  Line  Company, 
Columbus,  $3,000,000.  Lee  S.  DeVol, 
Clarence  M.  Hinman,  Lewis  H.  Blair, 
Fred  H.  Bowman,  Robert  R.  Bailey. 

The  Sheridan  Oil  Company,  Mariet- 
ta, $50,000.  F.  H.  Putnam,  I.  C.  Wes- 
terman,  C.  Wendelken,  R.  E.  Ritter, 

C.  E.  Stegner. 

The  American  Automobile  Accessor- 
ies Company,  Cincinnati,  $10,000.  Pow- 
«1  Crosley,  Jr.,  Gwendolyn  A.  Crosley, 
Powel  Crosley,  C.  E.  Kilgour,  Walter 
H.  Aiken. 

The  I.  Gerson  &  Sons  Company, 
Toledo,  $500,000,  metals.  Elmer  H. 
Gerson,  Samuel  Gerson,  John  B. 
Fiend,  F.  K.  Denny,  Charles  Hart- 
mann. 

The  M.  ft  M  Concrete  Machinery 
Company,  Cleveland,  $30,000.  William 
M.  Martin,  iG(uy  M.  Lee,  David  Mcln- 
tyre,  F.  R.  Allison,  R.  R.  Work, 

The  Cuyahoga  County  Fuel  Com- 
pany, Cleveland,  $30,000.  C.  J.  Rauch, 
Bdw.  D.  Young,  Jr.,  W.  H.  Allen,  Sid- 
ney E.  Eisner,  Milton  R.  Slocum. 

The  Nankin  E}quity  Exchange  Com- 
pany, Nankin,  $10,000.     J.  C.   Tilton, 

D.  M.  Smith,  A.  N.  Evel,  J.  M.  Fluke, 
W.  D.  Stouts. 

The  Klempa  Liquor  Company,  Bel- 
laire,  $10,000.  Mike  Klempa,  Mary 
Klempa,  Frank  Lubanovich,  George 
Benik,  Mike  Kryszok. 

The  Summit  Hotel  Company,  Ak- 
ron, $10,000.  J.  I.  Brenizer,  C.  R. 
Musser,  C.  H.  Myers,  W.  E.  I^irdee, 
John  Kerch. 

The  Kirby-Callander  Company, 
Painesville,  $10,000,  coal.  J.  J.  Kirby, 
Margaret  T.  Klrby,  A.  P.  King,  G. 
Morgan  C«llander,  Aline  T.  Callander. 

The  Gerson  Realty  Company,  Tole- 
.do,  $50,000.  Elmer  H.  Gerson,  Sam- 
uel iGerson,  John  B.  Friend,  F.  K. 
Denny,  Charles  Hartmann. 


The  Cedar  Falls  Oil  and  Refining 
Company,  Columbus,  $250,000.  <k  M. 
Sharr,  W.  N.  Ferguson,  W.  L.  Hurdle, 
W.  D.  CalUnau,  J.  A.  Shearer. 

The  Paris  Manufacuring  Company, 
Cleveland,  $50,000,  chemical  prepara- 
tions. C.  R.  Paris  K.  A.  Wood.  Thos. 
L.  Holland,  M.  E.  Bauer,  H.  E.  Broth- 
ers. 

The  Arpp  Realty  Company,  Middle- 
town,  $10,000  John  Arpp,  Mary  G. 
Gordon,  Wm.  Gordon,  Pearl  A.  Gibbs, 
Robert  A.  Gibbs. 

The  A.  A.  Moore  Company,  Barber- 
ton,  $10,000,  real  estate.  A.  A.  Moore, 
F.  J.  Dayton,  B.  M.  Weller,  E.  F. 
Crites,  Nellie  Middleton. 

The  Julius  R.  Johnson  Realty  Com- 
pany, Akron,  $10,000.  Julius  R.  John- 
son, Wm.  Hardy,  J.  D.  Lewis,  G.  F. 
Gross,  Wm.  H.  Archer. 

Increases 

The  Robert  Young  Furniture  Com- 
pany, from  $125,000  to  $250,000. 

The  Buffalo-Springfield  Roller  Com- 
pany,  Springfield,  from  $125,000  to 
$500,000. 

The  Carle  Electric  Construction 
Co.,  Akron,  from  $10,000  to  $25,000. 

The  Economy  Trading  Co.,  Cleve- 
land, from   $25,000  to  $75,000. 

The  National  Outfitting  Co.,  Colum- 
bus, $50,000  to  $60,000. 

The  Johnston  Artificial  Limb  Co., 
Cincinnati,  $10,000  to  $15,000. 

The  Wheeler  and  Mason  Coal  Co., 
Columbus,  $15,000  to  $100,000. 

The  W.  B.  Davis  Company,  Cleve- 
land, $200,000  to  $400,000. 

The  G.  H.  Mead  Company,  Dayton, 
$100,000   to   $500,000. 

The  Putnam  County  Telephone 
Company,  Ottawa,  $1,000  to  $100,000. 

The  Dannenmiller  Grocery  Com- 
pany, Canton,  $500,000  to  $750,000. 

The  Akron  Poultry  Company,  Ak- 
ron, $10,000  to  $25,000. 

The  Sloan-Buchan  Company,  Bast 
Liverpool,  $30,000  to  $36,000. 

The  Fire  Safe  Development  Com- 
pany, Cleveland,  $25,000  to  $150,000. 

The  Commercial  Building  ft  Loan 
Company,  Portsmouth,  $1,600,000  to 
$3,000,0000. 

The  Gummed  Products  Company, 
Troy,  from  $25,000  to  $100,000 

Decreaae 

The  Griffith  ft  Wedge  Co.,  SSanes- 
viUe,  from  $375,000  to  $7600. 

The  Delphos  Manufacturinii:  Co., 
Delphos,   $150,000  to   $100,000 


PUBLIC  UTILITIES  COMMISSION 


Na  1037 — ^In  the  Matter  of  the  Complaint  and  Appeal  of  The 
Northwestern  Ohio  Lit^ht  Company  Against  and  From  an  Or- 
dinance of  the  Municipal  Corporation  of  Ottawa,  Ohio,  Regulat- 
ing the  Price  Which  The  Northwestern  Ohio  Light  Company  May 
Charge  for  Electricity  in  Said  Municipal  Corporation. 


(Dated  December  13,  1917.) 

Finding 

On  the  6th  day  of  November,  1916,  the  Village  of  Ottawa 
passed  an  ordinance  fixing  ''the  price  at  which  The  Northwestern 
Ohio  Light  Company  may  charge  for  electricity  in  the  Village  of 
Ottawa,  Putnam  County,  Ohio,  for  and  during  a  period  of  ten  years 
from  and  after  the  first  day  of  September,  A.  D.  1916. 

January  14,  1917,  the  said  Light  Company  filed  its  complaint 
and  appeal  with  this  Commission,  stating,  among  other  things : 

That  the  rates,  prices  and  charges  for  electric  current 
fixed  by  said  ordinance  are  and  will  be  unjust,  unreasonable, 
and  insufficient  to  yield  a  reasonable  compensation  for  said 
service/' 

That  the  "terms  and  provisions  of  said  ordinance  are  in- 
consistent with  each  other,  contradictory,  retroactive,  inher- 
ently defective,  incapable  of  being  complied  with  in  practice, 
illegal  and  unfair/^ 

That  "The  said  Northwestern  Ohio  Light  Company  has 
never,  at  any  time,  either  orally  or  in  writing,  or  in  any  other 
manner,  accepted  said  ordinance  or  agreed  to  the  terms,  condi- 
tions, or  provisions  thereof,  in  whole  or  in  part,  and  complain- 
ant alleges  that  said  ordinance,  for  lack  of  such  acceptance,  is 
invalid,  inoperative,  and  of  no  force  or  effect." 

And  the  "complainant  prays  that  said  ordinance  be  found 
and  declared  by  the  Commission  to  be  invalid,  inoperative,  and 
of  no  force  and  effect,  or  if  said  ordinance  is  found  to  be  a  valid 
enactment  that  a  hearing  of  all  matters  and  things  complained 
of  and  appealed  from  be  had  ♦  ♦  •  ♦  and  that  the  Commission 
fix  and  determine  the  just  and  reasonable  rates,  prices,  and 
charges  to  be  charged,  demanded,  exacted  and  cdlected  by  this 
complainant  during  the  life  of  said  ordinance  and  for  such 
other  and  further  relief  as  may  be  found  proper  in  the  pre- 
mises.** 

Thereafter,  the  said  Light  Company  filed  a  motion  asking  for 
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a  preliminary  hearing  upon  the  validity  of  said  ordinance,  and  asked 

that  the  Commission  determine  whether,  in  fact,  said  ordinance 

is  of  any  force  and  effect,  so  as  to  fix  any  rates,  prices,  and  charges 

for  electricity  in  said  village. 

Section  3  of  said  ordinance  reads  as  follows : 

"This  ordinance  shall  take  effect  and  be  in  force  from  and 
after  its  acceptance  by  said  The  Northwestern  Ohio  Light 
Company  and  its  publication  as  required  by  law/' 

It  is  claimed  that  said  ordinance  is  invalid,  first  because  it  pro- 
vides that  it  shall  take  effect  after  its  acceptance  by  said  light  com- 
pany, and  since  it  never  was  accepted  by  said  company  it  never 
became  effective  and  was  no  more  than  a  tender  on  the  part  of  the 
village  which,  for  want  of  acceptance,  renders  it  inoperative. 

It  is  contended  on  the  part  of  the  Village  that,  by  virtue  of 
Section  614-44,  G.  C,  an  appeal  by  the  Company  to  this  Commis- 
sion is,  in  effect,  an  acceptance  of  the  ordinance. 

It  is  further  contended  by  the  light  company  that  the  ordi- 
nance is  void  because  it  is  retroactive,  in  that  it  was  passed  on 
November  6th,  to  become  effective  after  its  acceptance  and  legal 
publication,  but  that  the  term  for  which  it  fixed  the  rates,  began 
to  run  on  September  1,  1917,  more  than  a  month  prior  to  the  pass- 
age of  the  ordinance  and  two  months,  or  more,  before  it  could  go 
into  effect. 

The  question  of  the  validity  of  the  ordinance  is  a  legal  ques- 
tion and  primarily  one  for  the  courts  to  decide. 

From  the  view  we  take  of  this  case,  it  need  not  be  determined 
whether  or  not  this  Commission  has  the  authority  to  pass  upon 
the  legality  of  a  rate  ordinance  from  which  an  appeal  is  taken. 
This  particular  ordinance  has  so  many  infirmities  that,  even  though 
they  do  not  render  it  wholly  inoperative,  we  do  not  think  it  would  be 
wise  to  put  the  state  to  the  expense  of  making  an  appraisal  of  the 
property,  and  the  municipality  and  the  light  company  to  the  ex- 
pense of  attending  the  hearings,  and,  perhaps,  of  employing  ex- 
pert engineers  to  make  independent  appraisals,  when  there  are 
so  many  opportunities  for  litigation  and  so  many  chances  that  it 
might  all  go  for  naught,  in  the  event  that  the  ordinance  should  be 
held  to  be  void. 

In  granting  to  municipalities  the  important  power  of  fixing: 
rates  for  electric  service,  the  legislature  contemplated  that  they 
would  exercise  it  judiciously,  that  they  would  first  make  proper 
investigation  to  intelligently  determine  what  rates  and  charges 
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would  be  fair,  both  to  the  consumer  and  to  the  producer,  and  that 
they  would  then  pass  ordinances  embodying  the  results  of  their 
findings,  in  language  sufficiently  clear  and  explicit  that  there  need 
be  no  misunderstanding  as  to  the  rates  fixed  and  the  term  for 
which  they  were  to  be  in  effect. 

Assuming  that  the  Commission  were  to  fix  rates  in  this  case^ 
when  would  they  become  effective  ?  From  September  1st,  prior  to 
the  passage  of  the  ordinance?  Or  from  the  date  of  its  passage? 
Or  from  the  date  of  its  legal  publication  ?  Or  from  the  date  of  the 
appeal  ?  Or  from  the  date  of  the  order  of  the  Commission  ?  And 
when  would  the  ten  year  period  end  ? 

These  uncertainties  and  the  uncertainty  of  the  question  as 
to  whether  or  not  the  appeal  by  the  Company — ^notwithstanding 
its  allegation  that  the  appeal  was  taken  only  to  save  its  rights  and 
in  spite  of  its  protest  that  the  ordinance  is  illegal — could  be  con- 
strued to  be  an  acceptance  of  the  ordinance,  are  all  such  uncer- 
tainties as  are  liable  to  give  rise  to  litigation;  even  after  the  Com- 
mission should  fix  the  rates  and  declare  what,  in  its  opinion,  is  the 
proper  date  when  they  should  go  into  effect. 

It  would  be  an  easy  matter  for  the  Village  Council  to  act,  and 
by  the  repeal  of  this  ordinance,  with  its  uncertainties,  and  the  en- 
actment of  another,  definite  in  its  terms,  make  it  possible  for  the 
Commission,  in  case  of  appeal,  to  proceed  with  safety,  with  the 
assurance  that  when  its  work  was  done  and  the  expenditures  of 
public  monies  had  been  made,  something  definite  and  certain 
would  have  been  accomplished. 

For  these  reasons,  the  Commission  declines  to  proceed  farther 
with  this  investigation,  unless  said  municipality  shall  carry  the 
case  to  the  Supreme  Court  for  review  and  said  Court  shall  first 
determine  that  said  ordinance  is  valid. 

An  order  will  issue  accordingly. 


Entry  Discontinuing  Proceedings 

After  due  notice  to  all  parties  in  interest  this  matter  came  on 
and  was  heard  upon  the  motion  of  The  Northwestern  Ohio  Light 
Company  for  a  finding  by  the  Commission  upon  the  validity  of  the 
ordinance,  passed  November  6,  1916,  by  the  Council  of  the  Vil- 
lage of  Ottawa,  Ohio,  purporting  to  fix  rates  and  charges  for  sup- 
plying electrical  energy  to  consumers  thereof  in  said  village,  and 
the  Commission  having  heard  the  argument  of  counsel  and  being 
fully  advised  in  the  premises,  finds  that  the  provisions  of  said 
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ordinance  are  bo  indefinite  and  uncertain  that  it  would  not  be  war- 
ranted in  making  the  expenditure  of  public  moneys  necessary  to 
enable  it  to  determine  the  just  and  reasonable  rates  to  be  charged 
for  electrical  service  in  said  village.    It  is,  therefore, 

Ordered,  That  further  proceedings  and  investigation  in  this 
matter  be  discontinued. 


No.  1327—111  re  Abandonment  of  Portion  of  Tracks  of  The  Cin- 
cinnati, Lawrenceburg  and  Aurora  Electric  Street  Railroad  Com- 
pany in  the  City  of  Cincinnati,  Ohio.  Entry  Granting  Applica- 
tion.   

(Dated  December  5,  1917.) 

This  matter  came  on  for  hearing  upon  the  application  of  The 
Cincinnati,  Lawrenceburg  and  Aurora  Electric  Street  Railroad 
Company,  a  corporation  organized  under  and  existing  by  consolidar 
tion  in  accordance  with  the  laws  of  the  State  of  Ohio  and  Indiana, 
owning  and  operating  an  electric  interurban  railroad  extending 
from  Anderson's  Ferry,  in  the  City  of  Cincinnati,  Ohio,  westwardly 
to  the  cities  of  Lawrenceburg  and  Aurora,  Indiana,  now  operated 
by  C.  E.  Hooven,  as  Receiver,  appointed  by  the  Court  of  Insolvency 
of  Hamilton  County,  Ohio,  for  abandonment  of  a  portion  of  the 
tracks  of  said  railroad. 

On  consideration  whereof  the  Commission  finds  that  said  Com- 
pany owns  and  operates  an  interurban  railroad  about  thirty--two 
miles  in  length  between  Anderson's  Ferry  in  the  city  of  Cincin- 
nati, Ohio,  and  Aurora^  Indiana,  and  that  about  six  miles  of  said 
interurban  railroad  is  now  located  and  operated  within  the  cor- 
porate limits  of  the  City  of  Cincinnati  extending  westwardly  from 
Anderson's  Ferry  to  the  west  corporation  line  of  said  City  and 
that  said  portion  of  said  line  was  constructed  prior  to  the  enact- 
ment of  the  act  of  the  General  Assembly  authorizing  councils  of 
municipalities  to  grant  franchises  to  interurban  railroads  for  the 
purpose  of  securing  access  to  and  terminals  in  municipalities  (98 
Ohio  Laws  263)  and  that  said  approximate  six  miles  of  road  was 
constructed  under  franchise  gnnts  made  under  laws  providing 
fbr  the  construction  of  street  railroads  within  and  outside  of  mu- 
nicipalities which  were  utilised  for  making  interurban  railroad 
grants  and  that  said  Company  is  now  and  heretofore  has  been 
operating  its  railroad  under  such  grants  as  an  interurt>an  railroad. 

That  said  firanchise  grants  were  made  by  the  Board  of  County 
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Commissioners  of  Hamilton  County^  Ohio^  between  Anderson's 
Ferry  and  the  east  corporation  line  of  the  former  village  of  Delhi 
by  resolution  adopted  March  8, 1899 ;  by  the  village  council  of  Delhi 
through  said  former  village  by  ordinance  passed  April  6,  1899 ;  by 
the  village  council  of  Home  City  through  said  former  village,  the 
name  of  which  was  thereafter  changed  to  Sayler  Park,  by  ordinance 
passed  April  19,  1899;  and  by  the  village  council  of  Fern  Bank 
through  said  former  village  by  ordinance  passed  April  7,  1899, 
and  that  all  of  said  territory  has  been  annexed  to  the  City  of  Cin- 
cinnati and  is  now  within  the  corporate  limits  of  the  said  city. 

That  said  interurban  railroad  is  now  being  operated  by  single 
track  over  and  upon  Birch  (Beech)  Lane  southwardly  to  Lower 
River  Road  and  is  being  operated  over  and  upon  Lower  River  Road 
in  said  City  of  Cincinnati  by  double  track  construction  under  the 
franchise  grants  aforesaid. 

That  the  City  of  Cincinnati  through  the  council  thereof  has 
expressed  its  intention  of  granting  to  said  Company  a  franchise 
under  said  interurban  law  for  securing  access  to  and  terminals  in 
said  City  upon  and  along  the  following  route  by  single  track  con- 
struction : — 

Beginning  at  the  present  northerly  end  of  Birch  (Beech) 
Lane  at  the  present  corporation  line  of  the  city;  thence  ex- 
tending southwardly  in,  upon  and  along  Birch  (Beech)  Lane 
with  location  of  track  approximately  as  now  located,  to  and 
across  Lower  River  Road;  thence  southeasterly  by  curve  on, 
upon  and  across  private  right  of  way  to  the  westerly  end  of 
Nokomis  Avenue;  thence  eastwardly  in,  upon  and  along  No- 
komis  Avenue,  with  north  rail  in  the  traveled  and  graded  por- 
tion of  the  said  avenue  for  a  distance  not  to  exceed  one  hun- 
dred and  fifty  (150)  feet;  thence  continuing  eastwardly  in, upon 
and  along  Nokomis  Avenue  south  of  the  traveled  and  graded 
portions  thereof  and  north  of  and  adjacent  to  the  northerly 
line  of  right  of  way  of  The  Cleveland,  Cincinnati,  Chicago  ft 
St  Louis  (Big  4)  Railway  Company  to  the  easterly  end  of  No- 
komis Avenue ;  thence  eastwardly  on,  upon  and  across  private 
right  of  way  adjacent  to  said  right  of  way  of  said  railroad  com- 
pany to  the  westerly  end  of  Commercial  Avenue;  thence  in, 
upon  and  along  Commercial  Avenue ;  south  of  the  traveled  and 
graded  portions  thereof  and  north  of  and  adjacent  to  the  north- 
erly line  of  right  of  way  of  said  Railway  Company  to  the  east- 
erly end  of  Commercial  Avenue;  thence  eastwardly  on,  upon 
and  across  private  right  of  way  adjacent  to  said  rij?ht  of  way 
of  said  Railway  Company  to  Lower  River  Road ;  thence  east- 
wardly in,  upon  and  along  Lower  River  Road  south  of  the 
traveled  portion  thereof  to  Anderson's  Ferry  Station  east  of 
Anderson's  Ferry  Road  with  location  of  track  approximately 
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same  as  the  present  eastbound  track  of  the  grantee,  including 
the  right  to  cross  all  public  streets  and  ways  intersecting  said 
rpute;  the  center  line  of  track  on  Commercial  and  Nokomis 
Avenues  to  be  located  north  of  and  not  more  than  sixteen  feet 
distant  from  the  center  line  of  present  westbound  main  track 
of  said  The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  (Big  4) 
Railway  Company. 

upon  the  grant  of  authority  by  this  Commission  to  said  Company 
to  surrender,  cancel  and  abandon  said  franchises  and  to  abondon 
and  close  for  traffic  said  double  track  route  within  the  City  of  Cin- 
cinnnati  after  the  construction  and  operation  of  said  new  single 
track  route. 

The  Commission  further  finds  that  the  construction  and  op- 
eration of  said  new  single  track  route  for  access  to  and  terminals 
m  the  City  of  Cincinnati  under  the  said  interurban  law  in  the 
manner  and  upon  the  terms  and  conditions  set  forth  in  said  ordi- 
ince  will  improve  the  transportation  facilities  of  the  district 
served  and  on  account  of  its  close  proximity  to  the  said  double 
track  route  will  furnish  similar  interurban  facilities  to  the  sections 
of  the  city  now  served  by  said  double  track  route  and  will  provide 
continued  operation  of  cars  serving  the  territory  in  the  City  of  Cin- 
cinnati between  Birch  (Beech)  Lane  and  Anderson's  Ferry,  and 
upon  the  completion  and  operation  of  said  new  single  track  route 
will  cause  the  existing  double  tracks  of  said  company  upon  the 
Lower  River  Road  from  stop  now  known  as  Stop  35,  located  at  the 
intersection  of  Birch  (Beech)  Lane  and  Lower  River  Road,  to  An- 
derson's Ferry  Road  to  become  a  needless  incumbrance  upon  said 
Lower  River  Road. 

It  is,  therefore,  ordered  that  the  said  The  Cincinnati,  Law- 
renoeburg  and  Aurora  Electric  Street  Railroad  Company  and  the 
Receiver  thereof,  be  and  the  same  are  hereby  authorized  to  sur- 
render, cancel  and  abandon  the  said  street  railroad  franchise  grants 
made  by  the  Board  of  County  Commissioners  of  Hamilton  County, 
Ohio,  to  said  Company  for  the  portions  of  its  line  between  An- 
derson's Ferry  and  the  east  corporation  line  of  the  former  village 
of  Delhi  by  resolution  adopted  March  8,  1899;  and  by  the  village 
council  of  the  former  village  of  Delhi  for  the  portion  of  its  line 
through  the  former  village  of  Delhi  by  ordinance  passed  April  6, 
1899;  and  by  the  village  council  of  the  former  village  of  Home 
City,  the  name  whereof  was  changed  to  Sayler  Park,  for  the  por- 
tion thereof  through  the  former  village  of  Home  CJity  by  ordi- 
nance passed  April  19,  1899 ;  and  by  the  village  council  of  the  for- 
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mer  village  of  Fern  Bank  for  the  portion  thereof  through  the  for- 
mer village  of  Fern  Bank,  by  ordinance  passed  April  7,  1899,  after 
passage  and  acceptance  of  the  proposed  ordinance  of  the  City  of 
Cincinnati  attached  to  the  application  herein  and  upon  and  not  be- 
fore the  completion  of  construction  and  commencement  of  opera- 
tion of  the  single  track  route  in  said  proposed  ordinance  described 
in  the  manner  and  upon  the  terms  and  conditions  therein  set  forth, 
and, 

It  is  further  ordered  that  the  said  The  Cincinnati,  Lawrence- 
burg  &  Aurora  Electric  Street  Railroad  Company  and  the  Receiver 
thereof  be  and  the  same  are  hereby  authorized  to  abandon  and 
close  for  traffic  the  existing  double  tracks  of  said  Company  located 
upon  the  Lower  River  Road  in  the  City  of  Cincinnati  from  stop 
now  known  as  Stop  35,  located  at  the  intersection  of  Birch  (Beech) 
Lane  and  Lower  River  Road,  to  Anderson's  Ferry  Road  after  pas- 
sage and  acceptance  of  the  proposed  ordinance  of  the  City  of  Cin- 
cinnati attached  to  the  application  herein  and  after  procuring  from 
said  City  through  its  proper  officials  permit  to  open  paving  in  ac- 
cordance with  the  terms  and  conditions  of  Section  7  of  said  pro- 
posed ordinance  and  upon  and  not  before  the  completion  and  the 
commencement  of  operation  of  the  said  new  single  track  route  in 
said  proposed  ordinance  described,  in  the  manner  and  upon  the 
terms  and  conditions  therein  set  forth. 


No.  1143 — In  the  Matter  of  the  Application  of  The  Citizens  Tele- 
phone Company,  of  CircleviUe,  Ohio,  for  Consent  and  Authority 
to  Issue  Six  Per  Cent.  Preferred  Capital  Stock.    Prayer  Granted. 


(Dated  December  11, 1917.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  that  part  of  the  application  of  The 
Citizens  Telephone  Company,  a  corporation  organized  under  the 
laws  of  Ohio  with  its  principal  place  of  business  at  Circleville, 
which  asked  consent  and  authority  to  issue  six  per  cent,  preferred 
capital  stock,  the  proceeds  to  be  used  to  reimburse  its  treasury 
for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom  within  the  live  years 
next  preceeding  the  date  of  the  filing  of  the  application  herein,  for 
additions,  extensions  and  improvements,  and  to  provide  other  ad- 
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ditionst  extensions  and  improvements  to  its  plant  and  facilities; 
and  it  appearing  that  within  said  period  aforesaid  applicant  did 
so  expend  from  its  treasury  the  sum  of  $30,300.00  and  that  it  has 
in  contemplation  the  provision  of  additions,  extensions  and  im- 
provements of  the  estimated  cost  of  $4,400.00,  and  it  appearing 
further  that  the  issue  of  applicant's  preferred  capital  stock  of  the 
par  value  of  $34,700.00  is  reasonably  required,  and  the  money  to 
be  procured  thereby  necessary  for  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities  and  the  reimbursement  of 
its  treasury  for  moneys,  not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  five  years  next  preceding  the  date  of  the  filing  of  the 
application  herein,  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  the  Commission  is  satisfied  that  its 
consent  and  authority  therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Citizens  Telephone  Company,  of  Gir- 
cleville,  Ohio,  be,  and  it  hereby  is  authorized  to  issue  its  six  per 
cent,  preferred  capital  stock  of  the  total  par  value  of  thirty-four 
thousand,  seven  hundred  dollars  ($34,700.00),  and  that  said  cap- 
ital stock  be  sold  for  the  highest  price  obtainable  but  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to-wit: 

(a)  Thirty  thousand  three  hundred  dollars  for  the  reim- 
bursement of  applicant's  treasury  for  the  moneys,  not  secured 
by  the  issue  of  stocks,  bonds,  notes  or  other  evidences  of  indebt- 
edness, expended  therefrom,  within  the  five  years  next  preceed- 
ing  the  date  of  the  filing  of  the  application  herein,  for  the  con- 
struction of  additions,  extensions  and  improvements  to  its  fa- 
cilities, as  more  fully  set  out  in  the  detailed  statements,  marked 
Exhibits  A  and  B,  appended  to  the  application  herein,  which 
hereby  are  made  parts  of  this  order  by  reference. 

(b)  Four  thousand  four  hundred  dollars  to  be  applied 
toward  the  payment  for  the  additions,  extensions  and  improve- 
ments to  applicant's  facilities  enumerated  and  described  in  the 
testimony  introduced  upon  the  hearing  of  this  matter,  the 
transcript  of  which  evidence,  in  so  far  as  it  describes  and 
enumerates  said  additions,  extensions  and  improvements,  be- 
ing hereby  made  a  part  of  this  order  by  reference. 

It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each  cal- 
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endar  semi-annual  period  of  the  issue  and  disposition  of  said  capi- 
tal stock  and  the  expenditure  of  the  proceeds  thereof  pursuant  to 
the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  the  consideration  of  said  application,  in  so  far 
it  asks  consent  and  authority  to  issue  further  capital  stock  for 
other  and  additional  purposes  be  continued  to  a  day  to  fixed. 


No.  1336 — In  the  Matter  of  the  Application  of  The  Northern  Ohio 
Traction  and  Li^rht  Company  for  Ccmsent  and  Authority  to  Issue 
and  Sell  $1,000,000.00,  Face  Value,  of  Secured  Serial  7%  Gold 
Bonds  and  to  Secure  Same  by  Pled^ring  Its  First  Lien  and  Re- 
funding Mortgage  Five  Per  Cent.  Gold  Bonds.    Prayer  Granted. 


(Dated  December  13,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application,  as  amended,  of  The  North- 
em  Ohio  Traction  and  Light  Company  (a  corporation  organized 
under  the  laws  of  Ohio) ,  asking  consent  and  authority  to  issue  and 
sell  $1,000,000.00,  face  value,  of  Secured  Serial  seven  per  cent.  Gold 
Bonds,  secured  by  the  pledging,  as  collateral  security,  of  applicant's 
First  Lien  and  Refunding  Mortgage,  five  per  cent.  Gold  Bonds  of 
the  principal  sum  of  $1,500,000.00  (consent  and  authority  for  the 
issue  and  sale  of  which,  at  the  highest  price  obtainable  but  not  less 
than  85  percentum  of  the  par  value,  was  granted  by  the  order, 
made  and  entered  as  of  November  28, 1917,  in  proceeding  No.  1307) , 
the  proceeds  derived  from  the  sale  of  said  Serial  Bonds  to  be  ap- 
plied toward  the  payment  of  the  purposes  specified  for  the  expen- 
diture of  the  proceeds  which  were  to  be  derived  from  the  sale  of 
said  First  Lien  and  Refunding  Mortgage  Bonds;  and  said  appli- 
cant having  represented  and  shown  to  the  satisfaction  of  the  Com- 
mission that  it  has  made  due  and  diligent  effort  to  dispose  of  said 
First  Lien  and  Refunding  Mortgage  Bonds  for  the  price  heretofore 
prescribed  by  the  Commission  but,  because  of  market  conditions, 
can,  at  tUs  time,  make  no  sale  of  the  same,  and  it  appearing  that 
the  issue  of  said  Serial  Bonds,  secured  by  said  collateral  security 
aforesaid,  is  reasonably  required,  and  the  money  to  be  derived  from 
the  sale  thereof  necessary  for  the  reimbursement  of  applicant's 
treasury  for  moneys  (not  secured  by  the  issue  of  stock,  bon^,  notes 
or  other  evidences  of  indebtedness)  aetoaDy  expended  therefrom. 
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within  five  years  next  preceeding  the  date  of  the  filing  of  appli- 
cant's application  in  response  to  which  it  was  granted  authority  to 
issue  its  said  First  Lien  and  Refunding  Mortgage  Bonds,  for  the 
construction,  completion,  extension  and  improvement  of  its  facili- 
ties, the  Commission  is  satisfied  that  its  consent  and  authority 
therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Northern  Ohio  Traction  and  Light 
Company  be,  and  it  hereby  is  authorized  to  issue  its  Secured  Serial, 
seven  per  cent.  Gold  Bonds,  dated  December  1,  1917  (interest  pay- 
able semi-annually  on  June  1  and  December  1,  and  callable  at  one 
hundred  and  one  percentum  of  the  principal  sum  thereof),  of  the 
total  principal  sum  of  one  million  dollars  ($1,000,000.00),  and  pay- 
able as  follows: 


$  25,000.00  December  1 
50,000.00  December  1 
100,000.00  December  1 
150,000.00  December  1 
150,000.00  December  1 
150,000.00  December  1 
150,000.00  December  1 
225,000.00  December  1 


1918 
1920 
1921 
1922 
1923 
1924 
1925 
1926 


to  sell  the  same  for  the  highest  price  obtainable,  but  for  not  less 
than  ninety-five  (95)  percentum  of  the  par  value  thereof,  and  to 
secure  the  payment  of  the  principal  and  interest  thereof  by  assign- 
ing and  pledging,  directly  or  through  a  trustee  under  an  Agree- 
ment of  Assignment  and  Pledge,  its  First  Lien  and  Refunding 
Mortgage,  five  per  cent.  Gold  Bonds  of  the  principal  sum  of  $1,- 
500,000.00,  being  a  part  of  the  bonds  heretofore  authorized  to  be 
issued  and  disposed  of  by  the  order  of  this  Commission,  of  date 
November  28,  1917,  designated  as  No.  1307.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  Serial 
Bonds  be  applied  toward  the  payment  of  the  purposes  specified  for 
the  expenditure  of  the  proceeds  to  be  derived  from  the  sale  of  the 
First  Lien  and  Refunding  Mortgage  Bonds,  herein  authorized  to 
be  pledged  as  collateral  security,  as  specifically  set  forth  in  said 
Order  No.  1307,  which  hereby  is  made  a  part  of  this  order  by  ref- 
erence, and  used  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  Serial  Bonds  and  of 
the  expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  Serial  Bonds 
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in  excess  of  applicant's  total  outstanding  capital  stock,  and  the  ex« 
penditure  of  the  proceeds  arising  from  such  excess,  pursuant  to 
the  terms  and  conditions  of  this  order,  be,  and  they  hereby  are 
specifically  consented  to,  authorized  and  approved. 


No,  590 — In  the  Matter  of  the  Appeal  of  The  Bacyms  Light  and 
Power  Company  from  An  Ordinance  Passed  by  the  City  of  Bucy- 
rus.  Establishing  the  Rate  to  be  Charged  for  Electric  Current 
Furnished  for  Lighting  and  Power  Purposes  in  Said  City  of  Bu- 
cyrus,  Ohio.    Second  Modification  or  Order. 


(Dated  December  13,  1917.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  for  hearing  upon  the  Second  Application  of  The  Bucy- 
rus  Light  and  Power  Company  for  such  further  modification  and 
amendment  of  the  order,  made  and  entered  herein  as  of  date,  Oc- 
tober 15,  1914,  as  will  permit  and  authorize  it  to  establish,  main- 
tain, impose,  assess  and  collect,  the  following  rates  and  charges, 
to-wit: 

"Off-Peak  Power— Schedule  E 
First  20,000  Kilowatt  hours — 1.6  cents  net,  or  1.75  cents  gross  per 

kilowatt  hour. 
Next  20,000  Kilowatt  hours — 1.55  cents  net,  or  1.7  cents  gross  per 

kilowatt  hour. 
All  in  excess  of  40,000  Kilowatt  hours — 1.5  cents  net,  or  1.65  cents 

gross  per  kilowatt  hour.'* 
instead  and  in  lieu  of  the  rate,  "1%  cents  net,  or  1.38  cents  gross, 
per  Kilowatt  hour"  prescribed  by  said  order,  and  the  Commission 
being  fully  advised  in  the  premises,  it  is 

Ordered,  That  the  order,  made  and  entered  herein  as  of  date 
October  15, 1914,  be,  and  it  hereby  is  further  modified  and  amended 
to  authorize  and  empower  said  The  Bucyrus  Light  and  Power  Com- 
pany to  establish,  maintain,  impose,  assess  and  collect,  the  follow- 
ing rates  and  charges,  to-wit : 

"Off-Peak  Load— Schedule  E 

First  20,000  kilowatt  hours — 1.6  cents  net,  or  1.75  cents  gross, 
per  kilowatt  hour. 

Next  20,000  kilowatt  hours — 1.55  cents  net,  or  1.7  cents  gross^ 
per  kilowatt  hour. 
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All  in  excess  of  40,000  kilowatt  hours — 1.5  cents  net,  or  1.65 
cents  gross,  per  kilowatt  hour/' 
instead  and  in  lieu  of  the  following  rate,  to-wit: 

''I14  cents  net,  or  1.38  cents  gross,  per  kilowatt  hour/' 
prescribed  for  such  service  by  said  order.    It  is  further 

Ordered,  That  a  schedule  of  said  The  Bucyrus  Light  and 
Power  Company  providing  for  such  substitute  rates  and  charges 
may  be  filed  with  this  commission  effective,  upon  less  than  statu- 
tory notice,  from  and  after  January  first,  1918. 


No.  1296 — James  M.  Rittenour,  William  J.  Haynes,  Thomas  Case, 
William  A.  Maxwdl,  John  T.  Moats,  Floyd  W.  Jacobs,  Adam 
Weter,  J.  E.  Counts,  Joseph  J.  Vause,  J.  Vans  Harness,  Edward 
Higby,  Jacob  Caldwdl,  for  Themselves  and  for  the  General 
Traveling  Public  and  Patrims  of  the  Defendant's  Railroad,  Com- 
plainants, vs.  The  Toledo  &  Cincinnati  Railroad  Company,  and 
ie  Baltimore  &  Ohio  Railroad  Company,  Defendants^pr-Rdtef 
Granted. 


(Dated  November  28,  1917.) 

This  cause  came  on  to  be  heard  upon  the  pleadingrs  and  the 
evidence,  and  was  argued  by  counsel : 

Upon  ccmsideration  whereof,  and  beinsr  fully  advised  in  the 
premises,  the  Commission  finds  that  the  passenger  train  service 
maintained  by  the  defendants  for  the  accommodation  of  the  pub- 
lic traveling  from  the  station  of  Richmondale  to  the  city  of  Chilli- 
oothe  and  from  the  city  of  Chillicothe  to  the  station  of  Richmon- 
dale is  inadequate  and  insufficient,  in  that  opportunity  is  not  pro- 
vided for  the  transaction  of  business  in  the  city  of  Chillicothe  by 
s  resident  of  Richmondale  who  would  go  to  said  dty  and  return  to 
his  home  upon  the  same  day. 

The  Commission  further  finds  that  the  express  service  pro- 
vided by  the  defendants  for  traffic  consigned  to  receivers  of  ship- 
ments at  Richmondale  is  inadequate  and  insufficient,  in  that  there 
is  no  provision  for  the  handling  of  express  shipments  direct  to 
Richmondale  from  Chillicothe,  when  a  train  is  now  being  oper- 
ated between  said  points.    It  is,  therefore. 

Ordered,  That  said  The  Baltimore  A  Ohio  Railroad  Company, 
operating  said  The  Toledo  &  Cincinnati  Railroad  Company,  6^ 
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f  endant  herein,  be,  and  it  hereby  is  notified,  directed  and  required 
to  so  operate  the  mixed  passenger  and  freight  train  scheduled  to 
pass  through  the  station  of  Richmondale  and  arrive  at  the  city  of 
Chillicothe,  Ohio,  in  the  forenoon,  and  the  similar  train  sched- 
ule to  depart  from  the  city  of  Chillicothe  and  pass  through  the 
station  of  Richmondale,  that,  for  the  ensuing  period  of  four 
months,  a  period  of  not  less  than  two  (2)  hours  and  thirty  (30) 
minutes  shall  elapse  between  the  actual  time  of  the  arrival  of  said 
train  from  Richmondale  at  Chillicothe,  and  the  time  of  actual  de- 
parture of  the  train  from  Chillicothe  to  Richmondale.  It  is 
further 

Ordered,  That  said  defendant,  The  Baltimore  &  Ohio  Rail- 
road Company,  be,  and  it  hereby  is  notified,  directed  and  required 
to  arrange  to  transport  upon  said  train  from  Chillicothe  to  Rich- 
mondale, express  shipments  to  be  delivered  by  the  express  com- 
pany at  the  said  station  of  Richmondale.    It  is  further 

Ordered,  That  the  further  consideration  of  this  matter  hereby 
be  deferred  to  a  time  not  exceeding  ten  days  prior  to  the  expira- 
tion of  said  period  of  four  months. 


No.  1315— In  the  Matter  of  the  Joint  Application  of  The  Central 
District  Telephone  Company,  and  6.  L.  Ramsey,  B.  F.  Disque, 
and  Others,  Trading  as  The  Powhattan  Mutual  Telephone  Com- 
pany, for  the  Approval  of  An  Agreement  for  the  Interchange  of 
TraflFic  Between  the  Two  Companies.    Dismissed. 


(Dated  November  16,  1917.) 

The  Central  District  Telephone  Company  and  G.  L.  Ramsey, 
B.  F.  Disque  and  others,  trading  as  The  Powhatan  Mutual  Tele- 
phone Company,  having  filed  a  joint  application  asking  the  con- 
sent to  and  approval  by  this  Commission  of  the  execution  of  a 
certain  contract  by  and  between  said  applicants  providing,  among 
other  things,  for  the  retention  of  a  physical  connection  estab- 
lished between  their  respective  telephone  systems  by  their  re- 
spective predecessors.  The  Central  District  and  Printing  Telegraph 
Company  and  E.  R.  Potts  and  Frank  B.  Armstrong,  trading  as  the 
Potts  &  Armstrong  Telephone  Company,  and  to  continue  the  inter- 
change of  traffic,  and  it  appearing  that  said  The  Powhatan  Mu- 
tual Telephone  Company  does  not  appear  upon  the  records  of  this 
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Commission  as  a  public  utility,  the  Commission  finds  that  its  con- 
sent and  approval  is  not  necessary  in  the  premises.  It  is  there- 
fore, 

Ordered,  That  said  application  be,  and  it  hereby  is  dismissed. 


No.  637— The  Pittsbargh  Vein  Operators'  Association  of  Ohio, 
Complainant,  vs.  The  Wheeling  &  Lake  Erie  Railroad  Company, 
et  aLy  Defendant. 

No.  638— The  Pittsburgh  Vein  Operators'  Association  of  Ohio, 
Complainant,  vs.  The  Baltimore  &  Ohio  Railroad  Company,  De- 
fendant. 

No.  639— The  Pittsbargh  Vein  Operators'  Association  of  Ohlo^ 
Complainant,  vs.  The  New  York  Central  Railroad  Company,  De- 
fendant. 

No.  640 — ^The  Pittsburgh  Vein  Operators'  Association  of  Ohio, 
Complainant,  vs.  Pennsylvania  Company,  Defendant. 

No.  641 — ^The  Cambria  Mining  Company,  Complainant,  vs.  Penn- 
sylvania Company,  Defendant. 


(Dated  November  19,  1917.) 

Entry  of  Dismissal 

By  consent  of  all  parties,  said  proceedings  hereby  are  dis- 
missed without  prejudice. 


No.  1321 — In  the  Matter  of  the  Application  of  Wells  Fargo  and 
Company  Express,  to  Close  Its  OflBces  at  Nashport,  Ohio,  OflSce 
Being  Located  One  Mile  From  Nashport,  Ohio. — ^Dismissed. 


(Dated  December  11, 1917.) 

This  matter  came  on  this  day  for  consideration  upon  the  ap- 
plication, filed  in  pursuance  to  Section  504-2,  G.  C,  107  0.  L.,  525, 
of  Wells  Fargo  and  Company,  Express,  asking  the  consent  and 
authority  of  this  commission  to  close  its  agency  at  Nashport, 
Guernsey  county,  Ohio,  and  it  appearing  that  said  provision  of 
law  does  not  apply  to  the  business  of  express  companies,  said  ap- 
plication hereby  is  dismissed. 
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No.  1266— -The  Butler  County  Canning:  Company,  Complainant,  vs. 
The  Cincinnati,  Lebanon  and  Northern  Railway  Company,  De- 
fendant.— ^Dismissed. 


(Dated  December  11, 1917.) 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  complainant  is  not  en- 
titled to  the  relief  prayed  for.    It  is,  therefore, 

Ordered,  That  said  proceeding  be,  and  it  hereby  is  dismissed. 


No.  1240 — ^The  P.  R.  Mitchell  Company,  Complainant,  vs.  Judson 
Harmon  and  Ruf us  R  Smith,  Receivers  of  Hie  Cincinnati,  Ham- 
ilton and  Dayton  Railway  Company,  Defendants. — ^Dismissed. 


(Dated  December    8, 1917.) 

It  appearing  from  statements  by  the  complainant  that  satis- 
faction of  this  cause  has  been  afforded  by  the  defendant,  the  same 
hereby  is  dismissed. 


Complaint  alleged  that  of  120  bags  of  baled  hair,  billed  from 
Cincinnati  to  the  Willys-Overland  Automobile  Company  at  Toledo, 
via  the  lines  of  the  defendant,  only  100  were  billed.  The  state- 
ment upon  which  the  entry  of  dismissal  was  made,  sets  forth  that 
a  voucher  for  $136.00,  the  value  of  the  20  bags  of  hair,  was  re- 
ceived from  the  defendant. 


CALENDAR 

Thursday,  December  27 — 

1:30  p.  m. — ^Application  C.  ft  O.  of  Ind.,  to  issue  f  401,000  bonds. 

11  a.  m. — ^AppUcatlon  Lorain  Southern  R.  R.  Co.,  to  extend  time  of  pay* 
ment  of  f200,000  notes. 

9:30  a.  m. — ^Inyestigation  and  Suspension  Docket  No.  30. 
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If  a  Child  Who  is  to  Be  Committed  to  the  Institution  for  Feeble- 
minded is  Not  over  Fifteen  Years  of  A^re,  or  Is  Over  Fifteen 
Years  of  Age  and  a  Public  Charge,  No  Committment  by  the 
Probate  Court  is  Necessary  and  No  Fees  to  Physicians  for  Ex- 
amination Can  Be  Allowed.  If,  However,  the  Child  Is  Over 
Fifteen  Years  of  Age,  and  Not  a  Public  Charge,  Such  Child 
Should  Be  Committed  to  the  Institution  by  the  Probate  Court, 
as  Provided  in  Section  1902,  General  Code,  and  in  That  Case  the 
Physicians  Examining  the  Child  and  Making  the  Certificate  Re- 
quired, Shall  Be  Allowed  Each  the  Sum  of  $5.00  ''and  Witness 
Fees  as  Allowed  in  the  Court  of  Common  Pleas." 


No.  832— (Opinion  Dated  December  6,  1917.) 

Hon.  B.  C.  Bistline,  Probate  Judge,  Bowling  Green,  Ohio. 

Dear  Sir:    I  have  your  letter  of  November  12,  1917,  as  fol- 
lows : 

'1  find  the  statutes  silent  in  regard  to  the  amount  allowed 
to  physicians  called  to  conduct  an  inquest  in  a  proceeding  to 
commit  a  child  to  the  institution  for  feeble-minded. 

''Will  you  kindly  give  us  an  opinion  as  to  the  amount  that 
should  be  allowed  in  such  cases  and  by  whom  it  should  be 
paid?" 

Section  1891  6.  C.  reads : 

"The  trustees  of  the  institutions  for  feeble  minded  youth, 
may  admit  thereto  all  youth  of  this  class  not  over  fifteen  years 
of  age  who  have  been  residents  of  the  state  for  one  year,  and 
are  not  capable  of  receiving  instruction  in  the  common  schools. 


ft 


Section  1892  G.  C.  reads : 

''The  trustees  shall  prescribe  and  publish  instructions  and 
forms  for  the  admission  of  pupils,  and  may  include  in  them 
such  interrogatories  as  they  think  necessary  or  useful.  Such 
instructions  and  forms  shall  be  furnished  to  any  person  apply- 
ing therefor,  and  also  be  sent  in  sufficient  numbers  to  the  pro- 
bate judges  in  the  several  counties/' 

Section  1895  G.  C.  reads : 

"The  custodial  department  shall  be  entirely  and  especially 
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devoted  to  the  reception,  detention,  care  and  training  of  idiotic 
and  feeble-minded  children  and  adults,  regardless  of  sex  or 
color,  and  shall  be  so  planned  as  to  provide  separate  classifica- 
tions of  the  numerous  groups  embraced  under  terms  idiotic  and 
imbecile  or  feeble-minded.  Cases  afflicted  with  paralysis  shall 
have  a  due  proportion  of  space  and  care  in  the  custodial  de- 
partment/' 

Section  1901  G.  G.  reads : 

'The  trustees  shall  receive  as  inmates  of  the  custodial  de- 
partment, feeble-minded  children,  residents  of  this  state,  under 
the  age  of  fifteen  years,  who  are  incapable  of  receiving  instruc- 
tion in  the  common  schools  of  the  state,  and  adults  of  the  same 
class,  over  this  age,  who  are  public  charges.  The  trustees  shall 
prescribe  and  cause  to  be  printed,  instructions  and  forms  of  ap- 
plication for  their  admission,  include  therein  interrogatories 
and  require  answers  thereto,  under  oath,  showing  facts  needed 
for  their  information.  Such  instructions  and  forms  shall  be 
furnished  to  applicants  for  the  admission  of  any  person  or 
patient,  in  whole  or  in  part  as  a  state  beneficiary,  and  be  en- 
dorsed by  the  probate  judge  of  the  county  in  which  he  resides 
at  the  time  of  making  the  application." 

Section  1903  G.  C.,  (103  0.  L.,  245)  reads: 

'Teeble  minded  persons  of  such  inoffensive  habits  as  to 
make  them  proper  subjects  for  classification  and  discipline  in 
the  institution  may  be  admitted,  on  pursuing  the  same  course 
of  legal  commitment  as  governs  admission  to  the  state  hospital 
for  the  insane. 

It  will  be  noted  from  these  sections  that  a  child  under  fifteen 
years  of  age  is  admitted  into  the  institution  for  feeble-minded  by 
virtue  of  the  provisions  of  Sections  1891  and  1892,  above  quoted. 
Under  such  rules  and  regulations  as  the  Ohio  Board  of  Administra- 
tion (which  board  succeeded  to  the  powers  and  duties  of  the  board 
of  trustees  of  the  institution  for  feeble-minded)  prescribes. 

ft 

In  an  opinion  rendered  by  Hon.  Timothy  S.  Hogan,  found  in 
Volume  2  of  the  Annual  Report  of  the  Attorney  General  for  1912, 
I  find  the  following  statement : 

''Under  authority  of  Section  1892  General  Code,  the  board 
of  administration,  who  succeeded  to  all  the  duties  of  the  board 
of  trustees  of  the  institution  for  Feeble  Minded  Youth  may  pro- 
vide the  terms  and  requirements  for  admission  of  pupils  to 
this  institution.  No  medical  examination  is  requred.  The  stat- 
ute does  not  provide  that  applicants  should  first  be  examined  as 
to  their  mental  condition,  but  authorizes  the  board  to  prescribe 
and  publish  instructions  and  forms  for  the  admission  of  pupils ; 
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and  they  may  include  therein  such  interrogatories  as  they  may 
think  necessary  or  useful  to  have  answered. 

'This  view  is  sustained  by  the  case  of  Doran  vs.  Fleming, 
17  Circuit  Decisons,  737. 

''Section  1893  General  Code  provides  for  the  admission  of 
pupils  over  fifteen  years  of  age.    It  is  as  follows: 

"If  the  capacity  of  the  institution  allows  the  reception  of 
pupils  besides  those  above  described,  the  trustees  may  admit 
persons  of  greater  age,  and  persons  not  resident  in  the  state. 
For  all  who  are  not  residents  of  the  state  for  the  required  time, 
the  trustees  shall  charge  and  receive  for  the  institution  a  fair 
rate  of  compensation,  to  be  fixed  by  them. 

"I  have  already  held  in  an  opinion  addressed  to  Dr.  E.  J. 
Emerick,  of  the  date  of  September  26, 1911,  that  feeble  minded 
persons  over  fifteen  years  of  age,  who  are  not  public  charges, 
can  only  be  admitted  to  the  institution  by  commitment  by  a 
probate  judge,  after  witnesses  are  subpoenaed,  hearing  had, 
and  a  certificate  signed  by  two  medical  witnesses ;  that  persons 
who  are  public  charges  may  be  admitted  upon  simple  applica- 
tion. 

"So  that,  answering  your  question  specifically,  two  medical 
witnesses  are  not  required  to  admit  persons  under  fifteen  years 
of  age,  eligible  to  be  admitted  to  the  institution  for  Feeble 
Minded  Youth;  and  two  witnesses  are  not  required  to  admit 
persons  over  fifteen  and  under  twenty-one  years  of  age,  who 
are  public  charges,  and  who  are  admitted  under*  authority  of 
Section  1893,  General  Code,  but  two  medical  witnesses  are  re- 
quired for  persons  over  fifteen  years  of  age  and  under  twenty- 
one  years  of  age  not  public  charges,  who  are  admitted  to  the 
institution. 

"Coming  now  to  your  second  question.  Section  1902  pro- 
vides as  follows: 

"Feeble  minded  adults  of  such  inoffensive  habits  as  to 
make  them  proper  subjects  for  classification  and  discipline  in 
the  institution  may  be  admitted,  on  pursuing  the  same  course 
of  legal  commitment  as  govern  admission  to  the  state  hospital 
for  the  insane.'* 

"Proceedings  for  admission  of  the  insane  are  found  in  Sec- 
tion 1953,  et  seq.  General  Code.  To  admit  patients  to  a  hospital 
for  the  insane  requires  the  certificate  of  two  medical  witnesses, 
who  are  allowed,  under  Section  1981,  General  Code,  five  dollars 
each  for  making  the  examination  and  certificate.  Section  1902, 
above  quoted,  provides:  Feeble  minded  adults  may  be  com- 
mitted to  the  institution  for  feeble  minded  youth  on  pursuing 
the  same  course  of  legal  commitment  which  governs  admission 
to  state  hospitals  for  the  insane.  It  therefore  requires  the  tes- 
timony and  certificate  of  two  medical  witnesses  to  commit 
feeble  minded  adults  to  the  institution,  and  they  are  entitled  to 
five  dollars  for  making  the  examination  and  certificate,  as  pro- 
vided in  Section  1981,  General  Code.*' 
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This  followed,  as  wiU  be  seen  from  the  statement  quoted,  an 

opinion  rendered  by  Mr.  Hogan  to  the  Superintendent  of  the  In* 

stitution  for  Feeble-Minded,  found  in  the  Annual  Report  of  the  Atp 

tomey  General  for  1911-1912,  Vol.  2,  page  980.    In  that  opinion  he 

stated : 

'The  trustees  are  empowered  to  accept  without  legal  com- 
mitment persons  over  the  age  of  fifteen  years,  incapable  of  re- 
ceiving instructions  in  the  common  schools,  who  are  public 
charges.  For  such  admission  the  formalities  prescribed  in  Sec- 
tion 1901  are  sufficient.  On  the  other  hand,  the  trustees  must 
admit  into  the  custodial  department,  feeble-minded  adults  com- 
mitted by  proceedings  under  Sections  1903,  et.  seq..  General 
Code,  if  the  trustees  are  satisfied  that  they  are  of  such  inoffen- 
sive habits  as  to  make  them  proper  subjects  of  classification 

and  discipline  in  the  institution.'^ 

f 

This  opinion  was  approved  by  my  predecessor,  Hon.  Edward 
C.  Turner,  found  in  Opinions  of  the  Attorney  General  for  1916, 
Vol.  2,  page  1460,  in  which  he  held : 

''An  adult  person  of  feeble  mind,  who  is  a  public  charge, 
may  be  admitted  to  the  custodial  department  of  the  institution 
for  feeble-minded  youth  under  the  provisions  of  and  in  accord- 
ance with  the  formalities  prescribed  by  Section  1901  G.  C,  but 
an  adult  person  of  feeble  mind  who  is  not  a  public  charge  may 
only  be  admitted  to  s3id  institution  as  provided  by  Section  1902 
G.  C,  as  amended  103  O.  L.,  245." 

From  a  consideration  of  the  statutes  quoted  and  the  opinions 
referred  to,  I  think  it  is  clear  that  Sections  1891,  1892  and  1901 
General  Code,  authorizes  the  admission  upon  rules  prescribed  by 
the  Board  of  Administration  of  children  not  over  fifteen  years  of 
age  who  have  been  residents  of  the  state  for  one  year  and  who  are 
not  capable  of  receiving  instruction  in  the  common  schools,  and 
authorizes  as  well  the  admission  into  the  custodial  department  of 
the  feeble-minded  institution  children  under  the  age  of  fifteen  who 
are  incapable  of  receiving  instruction  in  the  common  school  and 
who  are  residents  of  the  state,  and  adults  of  the  same  class  over 
fifteen  years  of  age  who  are  public  charges.  In  the  admission  of 
such  persons  to  the  institution  for  feeble-minded  youth  no  com- 
mitment by  the  probate  court  is  necessary,  nor  is  the  testimony 
of  any  medical  witnesses  required.  If  the  person  to  be  committed 
is  over  fifteen  years  of  age  and  not  a  public  charge,  then  Section 
1902  applies.  This  section  adopts  the  same  method  of  legal  com- 
mitment to  the  feeble-minded  institution  as  is  provided  by  statute 
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for  admission  to  state  hospitals  for  the  insane.  Proceedings  for 
admission  to  insane  hospitals  are  found  in  Sections  1953,  et  seq., 
of  the  General  Code. 

It  was  held  by  Mr.  Hogan  in  an  opinion  found  in  the  Annual 
Report  of  the  Attorney  General  for  1912,  Vol.  1,  page  310,  above 
quoted,  that  in  these  cases  the  testimony  and  certificate  of  two 
medical  witnesses  is  required  to  commit  feeble-minded  adults  to  the 
institution  and  they  are  entitled  to  $5.00  for  making  the  examina- 
tion and  certificate,  as  provided  in  Section  1891  General  Code. 

You  do  not  state  in  your  communication  whether  or  not  the 
person  to  be  conmiitted  to  the  institution  for  feeble-minded  is  un- 
der or  over  fifteen  years  of  age.  You  do,  however,  inquire  as  to 
the  proceeding  to  commit  a  child  to  the  institution  for  feeble- 
minded. 

With  the  statutes  and  authorities  quoted  in  mind,  I  advise 
you  that  if  the  child  referred  to  is  not  over  fifteen  years  of  age, 
or  is  over  fifteen  years  of  age  and  a  public  charge,  no  commitment 
by  the  probate  court  is  necessary  and  no  fees  to  physicians  for  ex- 
amination can  be  allowed.  If,  however,  the  child  is  over  fifteen 
years  of  age  and  not  a  public  charge,  such  child  should  be  com- 
mitted to  the  institution  by  the  probate  court,  as  provided  in  Sec- 
tion 1902  General  Code,  and  in  that  case  the  physicians  examin- 
ing the  child  and  making  the  certificate  required,  shall  be  aUowed 
each  the  sum  of  $5.00  ''and  witness  fees  as  allowed  in  the  court  of 
common  pleas/' 


The  Position  of  Tniant  Officer,  as  Provided  for  Under  Section 
7769,  General  Code,  is  a  Pubic  Office,  and  a  Woman  Cannot  Be 
Appointed  to,  or  Qualify  For,  Such  Position. 


No.  833— (Opinion  Dated  December  6,  1917.) 

Honorable  Earl  K  Solether,  Prosecuting  Attorney,  Bowling  Green, 
Ohio. 

Dear  Sir:    Under  date  of  September  19th,  1917,  you  submit 
the  following  to  this  department  for  answer: 

''One  of  the  school  boards  of  this  county  has  put  up  to  me 
the  proposition  of  whether  or  not  a  woman  can  serve  as  truant 
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officer  as  provided  in  Section  7769  and  the  following  sections  of 
the  General  Code.  I  wish  you  would  give  me  your  advice  in 
the  matter. 

''This  question  comes  from  the  school  board  of  Rossford, 
in  this  county,  where  there  is  a  large  foreign  population.  It 
seems  that  they  have  a  district  nurse  there  whom  they  wish  to 
designate  as  a  truant  officer,  and  I  believe  if  this  could  be  done 
it  would  be  a  great  help  to  the  school  board." 

The  question  for  determination  is  whether  or  not  a  woman 
can  hold  the  position  of  truant  officer.  The  first  thing  to  be  de- 
termined is  whether  the  position  of  truant  officer  may  be  consid- 
ered as  a  public  office  or  merely  as  a  public  employment.  This 
question  must  be  determpied  from  the  duties  of  the  position  rather 
than  from  the  name  that  might  be  applied  thereto. 

Section  7769  General  Code,  authorizes  the  appointment  of  a 

truant  officer  and  the  sections  following  prescribe  the  duties  of 

such  position.    Section  7769  General  Code  provides : 

"To  aid  in  the  enforcement  hereof,  truant  officers  shall  be 
appointed  as  follows :  In  city  districts  the  board  of  education 
must  appoint  and  employ  a  truant  officer  and  may  employ 
such  assistants  to  such  truant  officer  as  may  be  deemed  advis- 
able ;  in  village  and  rural  districts  the  board  of  education  may 
appoint  a  constable  or  other  person  as  truant  officer.  The  com- 
pensation of  the  truant  officer  and  assistants  shall  be  fixed  and 
paid  by  the  board  appointing  them.'' 

Section  7770  General  Code  reads: 

''The  truant  officer  and  assistants  shall  be  vested  with 
police  powers,  and  the  authority  to  serve  warrants,  and  have 
further  authority  to  enter  workshops,  factories,  stores  and  all 
other  places  where  children  are  employed,  and  do  whatever  may 
be  necessary,  in  the  way  of  investigation  or  otherwise,  to  en- 
force this  act.  He  also  may  take  into  custody  any  youth  be- 
tween eight  and  fifteen  years  of  age,  or  between  fifteen  and  six- 
teen years  of  age  when  not  regularly  employed  who  is  not  at- 
tending school  and  shall  conduct  such  youth  to  the  school  he 
has  been  attending,  or  which  he  rightfully  should  attend/' 

Section  7771  General  Code  reads  as  follows : 

"The  truant  officer  shall  institute  proceedings  against  any 
officer,  parent,  guardian,  person,  partnership  or  corporation 
violating  any  provisions  of  this  chapter,  and  otherwise  dis- 
charge the  duties  described  therein,  and  perform  such  other 
service  as  the  superintendent  of  schools  or  the  board  of  edu- 
cation may  deem  necessary  to  preserve  the  morals  and  secure 
the  good  conduct  of  school  children,  and  to  enforce  the  pro- 
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visions  of  this  chapter.  The  truant  officer  shall  keep  on  file  the 
name,  address  and  record  of  all  children  between  the  ages  of 
fifteen  and  sixteen  to  whom  age  and  schooling  certificates  have 
been  granted  who  desire  employment,  and  manufacturers,  em- 
ployers or  other  persons  requirmg  help  of  legal  age  shall  have 
access  to  such  files.  The  truant  officer  shall  co-operate  with  the 
industrial  commission  in  enforcing  the  conditions  and  require- 
ments of  the  child  labor  laws  of  Ohio,  furnishing  upon  request 
such  data  as  he  has  collected  in  his  reports  of  the  children  from 
eight  to  sixteen  years  of  age  and  also  concerning  employers,  to 
the  industrial  commission  and  to  the  superintendent  of  public 
instruction.  He  must  keep  a  record  of  his  transactions  for  the 
inspection  and  information  of  the  superintendent  of  schools  and 
the  board  of  education ;  and  make  daily  reports  to  the  super- 
intendent during  the  school  term  in  districts  having  them,  and 
to  the  clerk  of  the  board  of  education  in  districts  not  having 
superintendents  as  often  as  required  by  him.  Suitable  blanks 
for  the  use  of  the  truant  officer  shall  be  provided  by  the  clerk 
of  the  board  of  education," 

The  above  sections  prescribe  the  main  duties  to  be  performed 
by  a  truant  officer,  and  while  he  has  other  duties  to  perform  the 
above  provisions  are  sufficient  to  determine  whether  or  not  the 
holding  of  such  position  is  a  public  office. 

It  will  be  observed  that  Section  7770  General  Code,  gives  to 
the  truant  officer,  police  power  with  authority  to  serve  warrants. 
Under  the  provisions  of  Section  7771  General  Code  such  officer 
is  authorized  to  institute  proceedings  against  any  officer,  parent, 
guardian,  person,  partnership  or  corporation  violating  any  pro- 
visions of  the  chapter  pertaining  to  compulsory  education. 

The  powers  herein  granted  to  the  position  of  truant  officer 
are  clearly  a  part  of  the  sovereignty  of  the  state. 

The  rule  by  which  a  public  officer  may  be  distinguished  from 
a  public  employment  is  stated  in  the  case  of  State  ex  rel.  vs.  Jen- 
nings, 57  Ohio  State,  page  415,  where  one  of  the  branches  of  the 
syllabus  reads : 

'To  constitute  a  public  office,  against  the  incumbent  of 
which  quo  warranto  will  lie,  it  is  essential  that  certain  inde- 
pendent public  duties,  a  part  of  the  sovereignty  of  the  state, 
should  be  appointed  to  it  by  law,  to  be  exercised  by  the  incum- 
bent, in  virtue  of  his  election  or  appointment  to  the  office,  thus 
created  and  defined,  and  not  as  a  mere  employe,  subject  to  the 
direction  and  control  of  some  one  else:'' 

''But  the  character  of  an  office  cannot  be  attached  to  a 
position  by  a  name  merely.    Whether  it  be  an  office  or  not,  will 


Attobney  General  615 

depend  upon  the  nature  and  character  of  the  duties  attached 
to  it  by  law." 

While  the  name  "officer"  is  attached  to  the  position  of  truant 
officer,  and  it  is  designated  in  Section  7769  General  Code  that  the 
board  of  education  "must  appoint  and  employ  a  truant  officer/'  the 
use  of  the  terms  "officer"  and  "employ"  are  not  conclusive  as  to 
the  nature  of  the  position. 

The  duties  which  are  placed  upon  the  position  of  truant  officer 
are  independent  and  are  to  be  exercised  by  the  incumbent  of  such 
position  and  the  incumbent  is  not  subject  to  the  direction  and  con- 
trol of  someone  else.  Furthermore,  the  powers  granted  to  the 
truant  officer  are  powers  which  are  derived  directly  from  the 
sovereign  powers  of  the  state.  The  powers  herein  granted,  are 
similar  to  those  exercised  by  a  patrolman  of  a  city.  In  the  case 
of  State  ex  rel.  vs.  City  of  Painesville,  the  first  branch  of  the  sylla- 
bus reads : 

"A  duly  appointed  patrolman  of  the  police  department  of 
a  city  is  an  officer  within  the  meaning  of  the  laws  of  Ohio." 

This  is  substantially  the  holding  in  the  case  of  Feathemgill 

vs.  State  ex  rel.  33  Ind.,  App.,  683,  wherein  it  is  held: 

"A  truant  officer  under  Section  6033-d,  Bums  1901,  is  a 
public  officer,  and  must  qualify  as  provided  by  Section  7533, 
Bums  1901,  before  assuming  the  duties  of  the  office." 

On  page  685  of  the  opinion  Roby,  J.,  says : 

"Following  that  part  of  Section  2,  above  quoted,  and  car- 
ried into  Section  3,  his  (truant  officer)  duties  are  specified,  the 
power  conferred  upon  him,  while  it  is  confined  within  is  a  part 
of  the  power  possessed  by  the  state  and  inherent  to  sover- 
eignty." 

. 
Upon  examination  of  the  provisions  of  Section  6033-d,  Bums 

1901,  referred  to  in  the  above  opinion,  it  is  found  that  the  duties 
therein  prescribed  for  the  truant  officer. are  not  as  broad  as  those 
granted  to  the  truant  officer  in  this  state.  The  part  of  the  above 
section  applicable  to  the  duties  of  the  truant  officer  reads  as  fol- 
lows: 

'The  truant  officer  shall  see  that  the  provisions  of  this  act 
are  complied  with,  and  when  from  personal  knowledge  or  by  re- 
port or  complaint  from  any  re^^ident  o^*  teacher  of  the  townships 
under  his  supervision,  he  believes  that  any  child  subject  to 
the  provisions  of  this  act  is  habitually  tardy  or  absent  from 
school,  he  shall  immediately  give  written  notice  to  the  parent, 
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guardian  or  custodian  of  such  a  child,  that  the  attendance  of 
such  child  at  school  is  required  and  if  within  five  days  such 
parent,  guardian  or  custodian  of  said  child  does  not  comply 
with  the  provisions  of  this  section,  then  such  truant  officer  shaU 
make  complaint  against  such  parent,  guardian  or  custodian  of 
such  child  in  any  court  of  record  for  violation  of  the  provisions 
of  this  act." 

It  is  apparent  from  the  duties  placed  upon  the  position  of 
truant  officer,  and  the  decisions  above  cited,  that  the  position  of 
truant  officer  is  a  public  office. 

The  sections  of  the  General  Code  authorizing  the  appoint- 
ment of  a  truant  officer  do  not  specifically  provide  that  such  officer 
must  take  an  oath  of  office.  It  is  provided,  however,  by  Section 
2  of  the  General  Code  that  each  person  chosen  or  appointed  to  an 
office  shall  take  an  oath  of  office.    This  section  reads  as  follows : 

''Each  person  chosen  or  appointed  to  an  office  under  the 
constitution  or  laws  of  the  state,  and  each  deputy  or  clerk  of 
such  officer,  shall  take  an  oath  of  office  before  entering  upon  the 
discharge  of  his  duties.  The  failure  to  take  such  oath  shall 
not  affect  his  liability  or  the  liability  of  his  sureties." 

The  question  now  arises  as  to  whether  a  woman  can  fill  the 
position  of  truant  officer.  There  is  no  specific  provision  of  statute 
which  authorizes  the  appointment  of  a  woman  for  that  position. 

Women  were  granted  the  right  to  vote  and  to  hold  the  posi- 
tion of  member  of  the  board  of  education  by  the  provisions  of 
Section  4862  General  Code,  which  section  reads: 

''Every  woman  bom  in  the  United  States  or  who  is  the  wife 
or  daughter  of  a  citizen  of  the  United  States,  who  is  over 
twenty-one  years  of  age  and  possesses  the  necessary  qualifica- 
tions in  regard  to  residence  hereinafter  provided  for  men  shall 
be  entitled  to  vote  and  to  be  voted  for  for  member  of  the  board 
of  education  and  upon  no  other  question." 

It  is  specifically  provided  herein  that  a  woman  shall  not  be 
I)ermitted  to  vote  upon  any  other  question. 

In  an  opinion  by  Honorable  Timothy  S.  Hogan,  Attorney  Gen- 
eral^  under  date  of  April  S,  191S,  and  reported  in  the  Annual  Re- 
port of  the  Attorney-General  for  the  year  191S,  Vol  1,  p.  466,  the 
the  right  of  a  woman  to  be  elected  as  clerk  or  treasurer  of  the 
board  of  education  was  under  consideration.  It  was  held  therein 
that  a  woman  did  not  have  such  right  except  where  the  statutes 
fipecifically  provided  that  she  could  hold  such  a  position  as  it  did 
so  provide  in  authorizing  the  election  of  a  member  of  the  board  of 


Attorney  General  617 

education  to  elect  one  of  its  members  as  clerk  of  said  board.    At 

pa^e  469  of  the  above  report,  Mr.  Hogan  says : 

By  virtue  of  Section  4747,  General  Code,  boards  of  educa- 
tion in  all  districts,  except  in  township  districts,  may  elect  one 
of  their  own  members  as  clerk  of  said  board  of  education.  It 
follows,  therefore,  that  if  a  woman  is  a  member  of  such  board 
she  can  be  selected  clerk  thereof  by  virtue  of  said  section. 
There  is  no  statutory  provisions  where  a  woman  other  than  a 
member  of  such  board  of  education  can  be  elected  clerk  there- 
of, and  isasmuch  as  the  legislature  has  not  yet  seen  fit  by  legis- 
lative enactment  to  grant  the  right  to  women  to  be  elected  clerk 
other  than  to  such  woman  as  happen  to  be  elected  as  members 
of  school  boards  of  village,  city  and  special  school  districts,  it 
is  my  opinion  that  a  woman  who  is  not  a  member  of  such  board 
of  education  cannot  be  elected  clerk  thereof.  The  statute  is  to 
be  strictly  construed  in  this  regard  and  goes  no  further  than 
its  plain  terms  purport.*' 

He  applies  the  same  principle  to  the  position  of  treasurer  of 

the  board  of  education  and  the  same  principle  of  law  will  apply  to 

the  position  of  truant  officer. 

Tile  above  principle  is  based  upon  the  provisions  of  the 

Constitution  of  the  State  of  Ohio,  Section  4,  Article  XV,  which 

section  reads  as  follows : 

"No  person  shall  be  elected  or  appointed  to  any  office  in  this 
state  unless  possessed  of  the  qualifications  of  an  elector;  pro- 
vided that  women  who  are  citizens  may  be  appointed  as  mem- 
bers of  boards  of,  or  to  positions  in,  those  departments  and  in- 
stitutions established  by  the  state  or  any  political  subdivisions 
thereof  involving  the  interests  or  care  of  women  or  children 
or  both." 

This  section  is  subject,  however,  to  the  provisions  of  Article 
VI  of  the  Constitution,  which  article  covers  the  subject  of  educa- 
tion.   Section  2  of  said  Article  VI  reads  as  follows : 

"The  general  assembly  shall  make  provisions,  by  taxation, 
or  otherwise,  as,  with  the  income  arising  from  the  school  trust 
fund,  will  secure  a  thorough  and  efficient  system  of  common 
schools  throughout  the  state ;  but  no  religious  or  other  sect,  or 
sects,  shall  ever  have  any  exclusive  right  to,  or  control  of,  any 
part  of  the  school  funds  of  this  state." 

Section  3  of  said  article  reads : 

*Trovisions  shall  be  made  by  law  for  the  organization,  ad- 
ministration and  control  of  the  public  school  system  of  the 
state  supported  by  public  funds ;  provided,  that  each  school  dis- 
trict embraced  wholly  or  in  part  within  any  city  shall  have  the 
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power  by  referendum  vote  to  determine  for  itself  the  number 
of  members  and  the  organization  of  the  district  board  of  edu- 
cation, and  provision  shall  be  made  by  law  for  the  exercise  of 
this  power  by  such  school  districts/' 

These  sections  give  to  the  general  assembly  authority  to 
legislate  as  to  the  organization,  administration  and  control  of  the 
public  school  system. 

Section  3  was  adopted  September  2,  1912,  and  Section  2  has 
been  substantially  a  part  of  the  Constitution  of  Ohio  since  1802. 

In  the  case  of  State  ex  rel.  vs.  City  of  Cincinnati,  19th  Ohio, 
page  179,  the  Supreme  Court  had  under  consideration  an  act  of 
the  legislature  which  authorized  the  trustees  of  a  township  and 
other  named  officers  ''to  create  one  or  more  school  districts,  for 
colored  persons,  in  such  township,  city,  town  or  village." 

The  second  section  of  the  act  authorized  "the  adult  male  col- 
ored tax  payers  residing  in  the  districts  to  meet  and  choose  their 
school  directors."  The  court  sustained  the  validity  of  this  article 
and  also  held  that  the  act  impliedly  authorized  the  selection  of  col- 
ored persons  as  members  of  the  school  board. 

On  page  197,  Hitchcock,  C.  J.,  says : 

"So  far  as  the  elective  officers  of  the  state,  county  or  town- 
ship are  concerned  they  must  be  white  men.  They  can  be 
elected  only  by  white  men.  White  men  alone  are  legal  voters  at 
state,  county  and  township  elections.  Beyond  this  the  court 
does  not  prescribe.  Nor  does  it  even  go  thus  far  with  respect 
to  all  county  and  township  officers. 

"Now  a  school  director,  although  in  some  respects  a  public 
officer,  is  not  even  a  township  officer.  He  is  merely  the  officer 
of  a  school  district — a  political  organization  unknown  to  the 
Constitution — ^the  mere  creation  of  legislative  enactments. 
And  it  seems  to  the  court  that  the  person  creating  the  political 
organization  might  well  define  the  qualifications  of  its  officers, 
if  in  so  doing  they  do  not  violate  an  express  provision  of  the 
charter  under  which  they  themselves  act." 

This  case  recognizes  the  right  of  the  legislature  to  create  a 
school  district  and  to  authorize  persons  who  have  not  a  constitu- 
tional right  to  vote  to  choose  members  of  such  board. 

The  next  case  to  be  considered  is  that  of  State  ex  rel.  vs.  The 
Board  of  Education,  etc.,  9th  Circuit  Court,  page  134.  In  this 
case,  what  is  now  known  as  Section  4862  General  Code,  supra» 
granting  the  right  to  women  to  vote  for  members  of  the  board  of 
education  was  sustained.  The  syllabus  of  this  case  reads  as  fol- 
lows : 
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"The  act  of  April  24,  1894,  conferring  upon  women  the 
right  to  vote  and  be  voted  for  at  any  election  held  for  the  pur- 
pose of  choosing  any  school  director,  member  of  the  board  of 
education  or  school  council  under  the  general  or  special  laws 
of  the  state  is  valid,  it  being  within  the  power  to  provide  for 
the  establishment  and  maintenance  of  common  schools  which 
the  constitution  confers  upon  the  general  assembly,  and  not 
within  the  limitation  contained  in  section  one  of  article  five/' 

This  decision  follows  that  of  State  ex  rel.  vs.  City  of  Cincin- 
nati, 19th  Ohio,  178,  supra,  and  was  affirmed  without  report  upon 
authority  of  the  above  case  in  Mills  vs.  City  Board  of  Elections,  54 
O.  S.,  631. 

This  case  also  recognizes  the  right  of  the  legislature  to  de- 
termine the  qualifications  of  persons  who  may  hold  offices  in  a 
school  district. 

In  the  case  of  Cline  vs.  Martin,  94  0.  S.,  420,  the  validity  of  the 
act  creating  county  school  districts  was  under  consideration  and 
the  act  was  held  to  be  constitutional.  Judge  Donahue,  in  the  opin- 
ion of  the  court,  reviews  the  former  holdings  of  the  Supreme  Court 
above  cited.    On  pages  427  and  428  he  says : 

"If  there  were  any  doubt  about  the  correctness  of  the  rul- 
ing of  this  court  in  the  case  of  Mills  v.  City  Board  of  Elections 
et  al.,  supra,  that  doubt  is  entirely  removed  by  the  amendment 
to  the  constitution  of  September  3,  1912,  which  amendment 
supplements  Sections  1  and  2  of  Article  VI.  There  is  now  no 
other  possible  construction  of  these  sections  than  that  given 
them  by  this  court  in  the  case  of  Mills  v.  City  Board  of  Elec- 
tions et  al.,  supra,  in  so  far  as  they  affected  the  decision  in  that 
case. 

"That  judgment  of  the  Circuit  Court  was  affirmed  without 
report,  upon  the  authority  of  State  ex  rel.  v.  Cily  of  Cincinnati, 
19  Ohio,  178.  In  that  case  this  court  expressly  recognized  the 
distinction  between  a  member  of  the  board  of  education  of  a 
town«thip  school  district  and  a  township  officer.  In  the  opinion 
of  Hitchcock,  C.  J.,  at  page  197,  it  is  said:  *Now  a  school 
director,  although  in  some  respects  a  public  officer,  is  not  even  a 
township  officer.  He  is  merely  the  officer  of  a  school  district— 
a  political  organization  unknown  to  the  constitution — ^a  mere 
creature  of  legislative  enactment.' 

"It  would  appear  from  these  decisions  that  the  question 
whether  or  not  a  member  of  a  board  of  education  is  a  town- 
shin,  county  or  municipal  officer  is  no  longer  an  open  one  in  this 
state.*' 

The  effect  of  the  above  holdings  of  the  Supreme  Court  is  that 
an  office  in  a  school  district  is  not  a  constitutional  office  and  that 
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the  General  Assembly  under  the  authority  of  Sections  2  and  3,  of 
Article  VI  of  the  Constitution  has  full  power  to  legislate  as  to  the 
qualifications  of  the  persons  who  may  hold  positions  in  a  school 
district. 

Coming  now  to  the  particular  position  under  consideration 
here  the  General  Assembly  has  not  legislated  so  as  to  permit  women 
to  hold  the  position  of  truant  officer.  Until  the  legislature  passes 
such  legislation  a  woman  cannot  hold  such  position. 

In  conclusion,  the.  position  of  truant  officer,  as  provided  for 
under  Section  7769  General  Code,  is  a  public  office,  and  a  woman 
cannot  be  appointed  to,  or  qualify  for,  such  position. 

Since  the  above  opinion  was  written,  you  have  submitted  a 

further  inquiry  as  follows : 

''Can  a  lady  school  teacher  act  as  truant  officer,  and  what 
effect  would  the  fact  that  she  is  a  non-resident  of  the  school  dis- 
trict in  which  her  appointment  is  truant  officer  has  been  made, 
have  upon  the  question  ?" 

In  view  of  the  conclusion  above  reached,  the  above  question 
must  be  answered  in  the  negative,  that  is,  that  a  lady  school 
teacher  cannot  hold  the  position  of  truant  officer.  It  is  not  neces- 
sary, therefore,  to  consider  the  effect  of  such  teacher's  being  a  non- 
resident of  the  school  district. 


The  Constable,  Chief  of  Police,  Marshal  or  Other  Court  Officer  is 
Entitled  to  the  Same  Fees  as  the  Sheriff  in  Criminal  Cases  in 
the  Common  Pleas  Court  for  Services  Rendered  Before  a  Justice 
of  the  Peace,  Police  Judge  or  Mayor  of  a  City  or  Village,  in  Pursu- 
ing or  Arresting  a  Defendant  and  in  Subpoenaing  the  Witness  in 
all  the  Fifteen  Classes  of  State  Cases  Enumerated  in  Section 
13423,  General  Code. 


No.  823— (Opinion  Dated  December  3,  1917.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 

Gentlemen :    I  have  your  letter  of  November  14,  1917,  as  fol- 
lows : 

"On  September  19,  1917,  this  department  issued  Circular 
No.  347,  calling  attention  to  the  decision  of  Middleton,  Walters 
and  Sayre,  Judges  of  the  Fourth  District,  sitting  by  designa- 
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tion,  in  the  place  of  Grant,  Carpenter  and  Leighley,  judges  of 
the  Eighth  District,  in  the  case  of  Edmund  B.  Haserodt,  clerk 
of  Court  of  Common  Pleas,  etc.,  et  al,  plaintiff  in  error,  vs.  The 
State  of  Ohio,  ex  rel,  E.  R.  Wilson,  city  solicitor,  etc.,  defendants 
in  error,  in  which  the  court  held  that  because  of  the  uncertainty 
and  indefiniteness  of  the  sections  of  the  General  Code,  pur- 
porting to  permit  fees  to  be  taxed  for  chiefs  of  police  in  state 
criminal  cases,  that  no  fees  could  be  taxed  in  police  courts.  Be- 
cause of  the  same  defect  in  Sections  4387  and  4634,  General 
Code,  the  bureau  held  that  there  could  be  no  fees  legally  taxed 
for  marshals  or  chiefs  of  police  in  mayors'  courts  in  state  crim- 
inal cases.  The  bureau  is  of  the  opinion  that  the  court's  deci- 
sion and  the  bureau's  attitude  is  correct  as  to  ordinary  state 
criminal  cases,  but  we  wish  to  call  your  attention  to  the  pro- 
visions of  Section  13436,  General  Code,  which  reads  as  follows : 

"  'In  pursuing  or  arresting  a  defendant,  and  in  subpoena^ 
ing  the  witnesses  in  such  prosecutions,  the  constable,  chief  of 
police,  marshal,  or  other  court  officer  shall  have  like  jurisdic- 
tion and  power  as  the  sheriff  in  criminal  cases  in  the  Common 
Pleas  Court,  and  he  shall  receive  like  fees  therefor.' 

"If  the  words  'such  prosecuticms'  as  used  in  this  section 
have  reference  to  any  of  the  offenses  enumerated  in  Section 
13428,  General  Code,  we  are  of  the  opinion  that  marshals  and 
chiefs  ot  police  can  have  legally  taxed  for  them  sheriff's  fees 
for  the  two  classes  of  service  mentioned  in  Section  13436,  Gen- 
eral Code,  viz. :  Tor  pursuing  or  arresting  a  defendant  and  in 
subpoenaing  the  witnesses.' 

"We  respectfully  address  this  letter  to  you  for  the  purpose 
of  calling  your  attention  to  certain  kinds  of  state  criminal 
cases  in  which  we  believe  tiiat  chiefs  of  police  and  marshals 
have  their  fees  definitely  fixed  for  the  particular  services  men- 
tioned, and  we  would  IDce  to  have  your  opinion  as  to  the  cor- 
rectness of  our  view  in  this  matter. 

"We  refer  you  to  opinion  of  Attorney  General  Hogan  to 
be  found  in  the  Annual  Reports  of  Attorn^  General  for  1912, 
Vol,  1,  page  258." 

Section  13428,  as  amended  in  1030  O.  L*  539,  reads : 

"Justices  of  tile  peace,  police  judges  and  mayors  of  cities 
and  villages  shall  have  jurisdiction,  within  their  respective 
counties,  in  all  cases  of  violation  of  any  law  rdating  to : 

"1*  Adulteration  or  deception  in  the  sale  of  dairy  prod* 
nets  and  other  food,  drink,  drugs  and  medicines. 

"2.    The  prevention  of  cruelty  to  animals  and  children* 

"3.  The  abandonment,  non-support  or  ill  treatment  of  a 
child  t^  its  parent 

^4.  The  abandonment  or  ill  treatment  of  a  child  under 
sixteen  years  of  age  by  its  guardian. 

**4.  The  emjUcfytnent  of  a  child  under  fourteen  years  of 
age  in  poblic  esdiibitioiis  or  vocations  injurious  to  health,  life 
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or  morals,  or  which  cause  or  permit  it  to  suffer  unnecessary 
physical  or  mental  pain. 

"6.  The  regulation,  restriction  or  prohibition  of  the  em- 
ployment of  minors. 

"7.  The  torturing,  unlawfully  punishing,  ill  treating,  or 
depriving  anyone  of  necessary  food,  clothing  or  shelter. 

"8.  The  selling,  giving  away  or  f  urnishng  of  intoxicating 
liquors  as  a  beverage,  or  keeping  a  place  where  such  liquor  is 
sold,  given  away  or  furnished,  in  violation  of  any  law  prohibit- 
ing such  acts  within  the  limits  of  a  township  and  without  the 
limits  of  a  municipal  corporation. 

"9.  The  shipping,  selling,  using,  permitting  the  use  of, 
branding  or  having  unlawful  quantities  of  illuminating  oil  for 
or  in  a  mine. 

''10.  The  sale,  shipment  or  adulteration  of  commercial 
food  stuffs. 

"11.  The  use  of  dust  creating  machinery  in  workshops 
and  factories. 

"12.  The  conducting  of  a  pharmacy,  or  retail  drug  or 
chemical  store,  or  the  dispensing  or  selling  of  drugs,  chemicals, 
poisons  or  pharmaceutical  preparations  therein. 

"13.  The  failure  to  place  and  keep  in  a  sanitary  condi- 
tion a  bakery,  confectionery,  creamery,  dairy,  dairy  bam,  milk 
depot,  laboratory,  hotel,  restaurant  eating  house,  packing 
house,  slaughter  house,  ice  cream  factory,  or  place  where  a 
food  product  is  manufactured,  packed,  stored,  deposited,  col- 
lected, prepared,  produced,  or  sold  for  any  purpose. 

"14.  Offenses  for  violation  of  laws  in  relation  to  inspec- 
tion of  steam  boilers,  and  of  laws  licensing  steam  engineers 
and  boiler  operators. 

"15.  The  prevention  of  short  weighing  and  measuring 
and  all  violations  of  the  weights  and  measures  laws.'' 

Secton  13436  G.  C.  reads: 

"In  pursuing  or  arresting  a  defendant  and  in  subpoenaing 
the  witnesses  in  such  prosecutions,  the  constable,  chief  of 
police,  marshal,  or  other  court  officer  shall  have  like  jurisdic- 
tion and  power  as  the  sheriff  in  criminid  cases  in  the  common 
pleas  court,  and  he  shall  receive  like  fees  tiierefor.' 


y> 


The  provisions  now  contained  in  Sections  13423  and  13432  to 
13440  were  originally  found  in  Section  3716-a  of  the  Revised  Stat- 
utes. On  May  10,  1902,  an  act  was  passed  entitled  "An  Act  to 
amend  Section  3718-a  of  the  Revised  Statutes  of  Ohio,  95  O.  L., 
page  617,  which  read  in  part : 

"Section  1.  That  Section  3718a  of  the  Revised  Statutes  of 
Ohio  be  amended  so  as  to  read  as  follows : 

"Sec.  3718a:  Any  justice  of  the  peace,  police  judge,  or 
mayor  of  any  city  or  village,  shall  each  have  jurisdiction  with- 
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in  his  county,  in  all  cases  of  violation  of  the  laws  to  prevent  the 
adulteration  of  food  and  drink,  the  adulteration  or  deception  in 
l^e  sale  of  dairy  products,  or  any  other  foods,  and  drugs  and 
medicines,  and  any  violation  of  the  law  for  the  prevention  of 
cruelty  to  animals  or  children,  or  under  Section  3140-2,  4364- 
24,  4364-26,  6984,  6984a  of  the  Revised  Statutes  of  Ohio.  In 
any  such  prosecution  where  imprisonment  may  be  a  part  of 
the  punishment,  if  a  trial  by  jury  be  not  waived,  the  said  just- 
ice of  the  peace  shall,  not  less  than  three  nor  more  than  five 
days  before  the  time  fixed  for  trial,  certify  to  the  clerk  of  the 
court  of  common  pleas  of  his  county  that  such  prosecution  is 
pending  before  him.  Thereupon  said  clerk  shall  proceed  to 
draw,  in  the  presence  of  representatives  of  both  parties,  from 
the  jury  wheel  or  box  containing  the  names  of  persons  selected 
to  serve  as  petit  jurors  in  the  Court  of  Common  Pleas  in  said 
county,  twenty  ballots  or  names,  which  shall  be  drawn  and 
counted  in  the  same  manner  as  for  jurors  in  said  Court  of 
Common  Pleas.  *  *  *  in  all  cases  prosecuted  under  the  pro- 
visions of  this  act,  no  costs  shall  be  required  to  be  advanced  or 
be  secured  by  any  person  or  persons  authorized  under  the  law 
to  prosecute  such  cases ;  and  if  the  defendant  be  acquitted  or 
discharged  from  custody,  by  nolle  or  otherwise,  or  if  he  be  con- 
victed and  committed  in  default  of  paying  fine  and  costs,  all 
costs  of  such  case  shall  be  certified  by  said  justice  of  the  peace 
under  oath  to  the  countjr  auditor,  who,  after  correcting  any 
errors  in  the  same,  shall  issue  a  warrant  on  the  county  treas- 
ury, in  favor  of  the  person  or  persons  to  whom  such  costs  and 
fees  shall  be  paid.  *  *  * 

"In  pursuing  or  arresting  any  defendant  and  in  subpoena- 
ing the  witnesses,  the  jurisdiction  and  powers  of  the  constable 
or  other  court  officer  acting  in  such  capacity,  in  all  such  cases, 
shall  be  the  same  as  that  of  the  sheriff  of  the  county  in  crim- 
inal cases  in  the  Common  Pleas  Court  and  he  shall  receive  the 
same  fees  therefor  as  are  allowed  said  sheriff.  Jurors  in  all  such 
cases  and  itnesses  subpoenaed  in  aU  such  cases  shall  be  en- 
titled to  like  mileage  and  fees  as  are  allowed  in  criminal  cases 
in  the  Court  of  Common  Pleas,  and  in  all  other  respects,  in  so 
far  as  the  same  may  be  applicable,  the  procedure  provide  for  in 
criminal  cases  in  the  Common  Pleas  Court  not  otherwise  in- 
consistent herewith,  shall  be  followed.  *  *  *" 

The  codification  commission  carried  into  Section  13423  G.  C. 
the  various  offenses  which  were  enumerated  in  the  first  paragraph 
of  Section  3718-a,  Revised  Statutes,  and  into  Section  13486  G.  C. 
that  part  of  Section  3718a  R.  S.  relating  to  jurisdiction,  powers 
and  fees  of  constables  and  chiefs  of  police,  marshals  or  other  court 
officers,  in  such  prosecutions. 

It  is  clear  from  a  reading  of  Section  S718a  that  the  provision 
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now  contained  in  Section  13436  G.  C.  clearly  referred,  in  the  Re- 
vised Statutes,  to  the  cases  enumerated  in  the  first  parasn^aph  of 
Section  3718a  R.  S.,  which  are  now  found  in  Section  13423  G.  G. 
While  Section  3718-a  R.  S.  has  been  subdivided  into  several  sections 
of  the  General  Code,  some  of  which  have  been  placed  in  separate 
chapters,  yet  there  is  nothing  to  show  any  intent  to  afifect  the  re- 
lation of  the  provisions  of  the  various  sections.  I  am  convinced, 
therefore,  that  the  provisions  of  Section  13436  G.  C.  apply  to  all  the 
cases  enumerated  in  Section  13423  of  the  General  Code.  This  con- 
clusion is  the  same  as  that  reached  by  former  Attorney  General  in 
an  opinion  rendered  to  your  bureau  and  found  in  Annual  Report  of 
the  Attorney  General  for  1912,  Vol.  1,  page  258,  to  which  you  call 
my  attention.    Mr.  Hogan  held : 

'Trom  the  arrangement  of  the  statutes  before  their  codifi- 
cation, the  intent  is  clear  that  the  words  'such  prosecution,^  as 
they  appear  in  Section  13436  General  Code,  making  fees  of  con- 
stables, chiefs  of  police  and  mi^rshals  similar  to  tibose  of  sher- 
iff's fees  in  criminal  cases  *  *  *  refer  to  all  cases  coming 
under  the  jurisdiction  of  justices  of  the  peace,  pdice  judges  and 
mayors,  as  enumerated  in  Section  13423  General  Code.'' 

In  the  opinion  of  the  court  of  Appeals,  to  which  you  refer, 

(Haserodt  vs.  State,  decided  in  the  court  of  appeals  on  May  8, 1917, 

Ohio  Law  Bulletin,  Aug.  20,  1917,  page  266)  the  court  held  that 

the  chief  of  police  was  not  entitled  to  any  fees  for  services  rendered 

in  state  cases  in  the  police  court  because  the  provisions  of  Section 

4581  G.  C,  concerning  such  fees,  were  too  indefinite.    This  section 

provided: 

''Other  fees  in  the  police  court  shall  be  the  same  in  state 
cases  as  are  allowed  in  the  probate  court,  or  before  justices  of 
the  peace,  in  like  cases,  and  in  cases  for  violation  of  ordinances 
such  fees  as  the  council,  by  ordinance  prescribes,  not  exceeding 
the  fees  for  like  services  in  state  cases/' 

The  court  was  of  the  cq;iinion  that  in  effect  this  sectioB  at- 
tempted to  provide  that  the  fees  of  a  chief  of  police  should  be  the 
same  as  those  of  a  sheriff  or  constable  in  the  probate  court  or  be- 
fore justice  of  the  peace.  This  provision  the  court  Hiought  too 
inde&iite  and  therefore  held  that  no  fees  could  be  collected  by  the 
chief  of  police. 

It  will  be  noted  that  Section  18486  General  Code,  above  quoted, 
provides : 

''The  constable,  chief  of  police,,  marshal  or  other  court  offi- 
cer shall  have  like  jurisdiction  and  power  as  the  sheriff  in 
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criminal  cases  in  the  Common  Pleas  Court,  and  he  shall  receive 
like  fees  therefor/' 

It  will  be  seen  at  once  that  this  provision  of  the  statute,  al- 
lowing the  constable,  chief  of  police,  marshal  and  other  court  offi- 
cers, fees  in  the  state  cases  enumerated  in  Section  13423,  when 
tried  before  the  justice  of  the  peace,  police  judge  and  mayor  of 
cities  and  villages,  is  not  open  to  the  objection  found  by  the  court 
in  the  case  of  Haserodt  vs.  State,  supra,  since  the  provision  of  Sec^ 
tion  18436  is  definite  and  certain  in  that  the  fees  there  allowed 
are  to  be  the  same  as  received  by  the  sheriff  in  criminal  cases  in 
the  common  pleas  court.  The  court  in  the  Haserodt  case  did  not 
consider  this  statute. 

From  a  consideration  of  the  above  sections  I  am  of  the  opinion 
that  the  constable,  chief  of  police,  marshal  or  other  court  officer 
is  entitled  to  the  same  fees  as  the  sheriff  in  criminal  cases  in  the 
common  pleas  court  for  services  rendered  before  a  justice  of  the 
I)eace,  police  judge  or  mayor  of  a  city  or  village,  in  pursuing  or 
arresting  a  defendant  and  in  subpoenaing  the  witnesses  in  all  the 
fifteen  classes  of  state  cases  enumerated. 


to  Comply  With  the  Provisions  of  Section  9882,  Genera) 
Code,  or  the  Payment  of  Dividends  to  Its  Members,  Will  Deprive 
An  Independent  Agricultural  Society  of  the  Right  to  Secure 
Public  Funds  From  the  County  Treasurer  Under  the  Provisions 
of  Section  9880-1,  General  Code. 


No.  838 — (Opinion  Dated  December  1,  1917) 

Honorable  Walter  Beck,  Prosecuting  Attorney,  Lisbon,  Ohio. 

Dear  Sir:    I  have  your  communication  in  which  you  submit 
the  following  inquiry  for  answer: 

'"We  have  in  Columbiana  county  a  Fair  Association  known 
as  The  East  Palestine  Fair  Co./  which  was  organized  in 
1906,  under  the  provisions  of  Section  9880  G.  C,  and  subse- 
quent sections. 

Following  the  enactment  of  Section  9880-1  (105-106  Ohio 
Laws  273)  this  Agricultural  Society  filed  its  report  with  the 
Board  of  Agriculture  of  Ohio  and  received  a  certificate  au- 
thorizing the  treasurer  of  Columbiana  county  to  pay  this  In- 
dependent Agricultural  Society  the  sum  of  $800.00. 

This  Agricultural  Society  has  paid  dividends  to  its  mem- 
bers, and  admits  that  they  have  not  complied  in  any  way 
with  provisions  of  Section  9882  6.  C. 
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Under  these  conditions,  I  should  like  to  have  your  opinion 
as  to  whether  or  not  this  independent  society  can  make  claim 
to  being  entitled  to  this  allowance." 

The  first  question  presented  is  whether  an  agricultural  so- 
ciety can  secure  aid  from  the  county  without  complying  with  the 
provisions  of  Section  9882  General  Code.  The  effect  of  paying 
dividends  to  the  members  of  the  association  will  also  be  considered 
in  this  opinion. 

The  association  seeking  money  from  the  county  is  an  inde- 
pendent society  and  such  society  is  governed  by  the  provisions 
of  Section  9880-1  General  Code,  which  provides  as  follows: 

"When  thirty  or  more  persons,  residents  of  a  county  or 
of  contiguous  counties  not  to  exceed  three  are  organized  into 
an  independent  agricultural  society  that  has  held  annual  fairs 
for  agricultural  advancement  previous  to  January  first,  1915, 
in  a  county  wherein  is  located  a  county  agricultural  society, 
and  when  such  independent  society  has  held  an  annual  exhibi- 
tion in  accordance  with  the  three  following  sections,  and  made 
proper  report  the  state  board,  then,  upon  presentation  to  the 
county  auditor  of  a  certificate  from  the  president  of  the  state 
board  attested  by  the  secretary  thereof,  that  the  laws  of  Ohio 
and  the  rules  of  the  board  have  been  complied  with,  the 
county  auditor  of  the  county,  if  the  fair  board  be  residents 
of  one  county,  shall  draw  an  order  on  the  treasurer  of  the 
county  in  favor  of  the  president  of  the  independent  agricul- 
tural society  for  a  sum  equal  to  the  amount  paid  to  the  county 
fair  and  the  treasurer  shall  pay  said  order.  If  the  fair  board 
of  the  independent  agricultural  society  be  residents  of  more 
than  one  county,  the  auditors  of  said  counties  shall  draw 
orders  on  their  respective  treasurers  for  their  proportionate 
share  of  an  amount  equal  to  an  average  amount  paid  to  the 
several  county  fair  boards  to  be  divided  according  to  popula- 
tion of  the  counties  according  to  the  last  federal  census.  The 
treasurer  or  treasurers  shall  pay  such  order  or  orders  from 
the  county  funds." 

This  section  prescribes  the  conditions  upon  which  it  can  se- 
cure aid  from  the  county  and  one  of  those  conditions  is, 

"when  such  independent  society  has  held  an  annual  exhibi- 
tion in  accordance  with  the  three  following  sections." 


Section  9881  General  Code  provides: 

"The  several  county  or  district  societies  formed  under 
the  provisions  of  the  preceding  section,  annually  shaJl  offer 
an  award  premium  for  the  improvement  of  soils,  tillage, 
crops,  manures,  implements,  stock,  articles  of  domestic  in- 
dustry and  such  other  articles,  productions,  and  improve- 
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ments,  as  they  deem  proper,  and  may  perform  all  acts  they 
deem  best  calculated  to  promote  the  agricultural  and  house- 
hold manufacturing  interests  of  the  district  and  of  the  state. 
They  shall  regulate  the  amount  of  premiums,  and  their  dif- 
ferent grades,  so  that  small  as  well  as  large  farmers  may  have 
an  opportunity  to  compete  therefor.  In  making  their  awards 
special  reference  shall  be  had  to  the  profits  which  accrue,  or 
are  likely  to  accrue  from  the  improved  mode  of  raising  the 
crop,  or  improving  the  soil,  or  stock,  or  of  the  fabrication  of 
the  articles  thus  offered,  so  that  the  premium  will  be  given 
for  the  most  economical  mode  of  improvement." 

Section  9882  General  Code  reads: 

"Persons  offering  to  compete  for  premiums  on  improved 
modes  of  tillage,  or  the  production  of  crops  or  other  articles, 
before  such  premium  is  adjudged,  shall  deliver  to  the  award- 
ing committee  a  full  and  correct  statement  of  the  process 
of  the  mode  of  tillage  or  production,  and  the  expense  and  value 
thereof,  with  a  view  to  showing  accurately  the  profits  derived 
or  expected  to  be  derived  therefrom." 

From  the  statement  contained  in  your  letter,  it  appears  that 
the  agricultural  society  in  question  has  not  complied  with  the 
provisions  of  Section  9882  General  Code.  The  statute,  however, 
requires  that  the  provisions  of  said  section  shall  be  complied  with. 

The  failure  therefore  to  comply  with  that  section  would  not 
meet  the  conditions  prescribed  by  statute  for  the  payment  of 
money  from  the  county  treasury. 

The  rule  of  construction  of  such  condition  is  ^stated  in  2 

Corpus  Juris,  990,  at  Section  7,  as  follows: 

"Under  some  of  the  statutes,  agricultural  societies  upon 
compliance  with  certain  conditions  are  entitled  to  receive  ap- 
propriations from  the  public  treasury  for  their  support  and 
advancement;  and  acts  authorizing  appropriations  of  public 
money  in  their  behalf  are  not  unconstitutional,  although  such 
appropriations  to  private  corporations  are  forbidden.  Under 
some  statutes  the  number  of  societies  in  each  state  or  county 
entitled  to  aid  is  not  limited,  while  under  others  only  the  so- 
ciety first  duly  organized.  The  power  to  aid  must  be  strictly 
construed,  the  society  must  have  been  duly  organized,  and 
must  have  performed  all  the  conditions  prescribed  by  the 
statute." 

In  an  opinion  by  Honorable  Timothy  S.  Hogan,  attorney 
general,  under  date  of  July  16,  1912,  and  reported  in  Volume  2, 
page  1412,  of  the  Report  of  the  Attorney  General  for  the  year 
1912,  he  had  under  consideration  questions  involving  an  agricul- 
tural society  and  he  says  on  page  1414, 
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^In  order  for  such  an  association  to  secure  aid  from  the 
county,  it  must  comply  with  the  conditions  of  the  statute/'         ' 

In  the  case  of  State  ex  rel  v.  Reed,  12  O.  D.  (K  S.)  415,  it 

is  held: 

"A  court  in  construing  Section  3697  Revised  Statutes  in 
determining  an  amount  for  which  the  auditor  shall  draw  his 
warrant  on  the  county  treasurer  to  pay  county  agricultural 
societies,  cannot  be  influenced  by  the  construction  put  upon 
it  by  the  agricultural  societies  or  other  county  auditors,  or 
by  the  wisdom  of  the  act,  the  operation  thereof  or  hardship 
imposed  thereby." 

A  case  in  point  is  that  of  the  Nemaha  Fair  Association  v» 

Thummel,  47  Kan.,  182,  wherein  it  is  held: 

"In  order  to  entitle  a  county  or  district  agricultural  so- 
ciety to  representation  in  the  state  board  of  agriculture,  the 
reports  prescribed  in  Section  2,  of  the  Act  for  the  encourage- 
ment of  agriculture  must  have  been  made;  and  unless  these 
reports  have  been  made  at  the  time  and  in  the  manner  re- 
quired, such  society  is  not  entitled  to  demand  an  appropria- 
tion of  the  public  monies  of  the  county,  such  as  is  provided 
for  in  Section  8  of  the  Act  mentioned." 

In  this  case  the  agricultural  society  in  question  had  complied 
with  all  requests  of  the  secretary  of  the  State  Agricultural  So- 
ciety, and  it  was  therefore  contended  that  it  was  not  necessary  for 
it  to  comply  with  the  provisions  of  the  statute.  This  construction, 
however,  was  overruled  by  the  court  and  the  court  held  that  the 
provisions  of  the  statute  must  be  complied  with  and  that  they 
could  neither  be  ignored  nor  modified  by  the  state  secretary. 

The  legislature  of  Ohio  has  prescribed  that  the  provisions 
of  Section  9882  General  Code  must  be  complied  with  before  an  in- 
dependent agricultural  society  can  secure  aid  from  the  county 
under  the  provisions  of  Section  9880-1  General  Code.  Failure  to 
comply  with  said  Section  9882  General  Code  will  deprive  such 
society  of  the  right  to  secure  money  from  the  public  treasuries. 

The  effect  of  paying  dividends  to  the  members  of  an  agri- 
cultural society,  calls  for  a  consideration  of  the  provisions  of  Sec- 
tions 4  and  5  of  Article  VIII  of  the  Constitution  of  Ohio. 

Section  4,  Article  VIII  of  the  Constitution  provides  as  follows : 

"The  credit  of  the  state  shall  not,  in  any  manner,  be  given 
or  loaned  to,  or  in  aid  of,  any  individual  association  or  cor- 
poration whatever;  nor  shall  the  state  ever  hereafter  become 
a  joint  owner,  or  stockholder,  in  any  company  or  association 
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in  this  state,  or  elsewhere,  formed  for  any  purpose  what- 
ever." 

Section  6,  Article  VIII,  reads: 

"No  laws  shall  be  passed  authorizing  any  county,  city, 
town  or  township,  by  vote  of  its  citizens,  or  otherwise,  to  be- 
come a  stockholder  in  any  joint  stock  company,  corporation, 
or  association  whatever;  or  to  raise  money  for,  or  to  loan  its 
credit  to,  or  in  aid  of,  any  such  company,  corporation,  or  as- 
sociation; provided,  that  nothing  in  this  section  shall  prevent 
the  insuring  of  public  buildings  or  property  in  mutual  insur- 
ance associations  or  companies.  Laws  may  be  passed  pro- 
viding for  the  regulation  of  all  rates  charged  or  to  be  charged 
by  any  insurance  company,  corporation  or  association  or- 
ganized under  the  laws  of  this  state  or  doing  any  insurance 
business  in  this  state  for  profit." 

Under  the  provisions  of  Section  4,  of  said  Article  VIII,  supra, 
the  credit  of  the  state  cannot  be  given  in  aid  of  any  individual 
or  association  or  corporation  whatever,  and  under  the  provisions 
of  Section  6,  of  said  Article  VIII  the  general  assembly  is  prohibited 
from  authorizing  any  county  or  other  political  subdivision  to  raise 
money  for  any  joint  stock  company,  corporation  or  association 
whatever. 

The  question  of  the  constitutionality  of  Section  9880  General 
Code,  authorizing  payment  from  the  county  to  agricultural  so- 
cieties, was  under  consideration  in  the  case  of  County  Commis- 
sioner V.  Brown,  Auditor,  1  C.  N.  P.,  (N.  S.),  357.  The  first  branch 
of  the  syllabus  of  said  case  reads  as  follows: 

''The  aid  extended  to  agricultural  societies  under  Section 
3697  is  not  in  the  nature  of  loans  to  corporations,  or  of  as- 
sistance to  private  enterprises  carried  on  for  the  benefit  of 
individuals,  but  was  intended  from  an  early  period  in  the  his- 
tory of  the  state  to  promote  the  agricultural  resources  of  the 
state>  and  is  therefore  not  violative  of  Section  4  of  Article 
Vni  of  the  Constitution,  which  prohibits  the  state  from  loan- 
ing its  credit  to  or  becomin^a  joint  owner  or  stockholder  in 
any  company  or  association  m  the  state." 

After  quoting  tho  provisions  of  Sections  4  and  6  of  Article 

vm  of  the  Constitution  above  cited,  Collings,  J.,  says  at  page  868: 

''If  the  provisions  made  in  the  statute  under  consideration 
can  be  said  to  be  a  loan  to  the  corporation,  or  if  it  is  in  aid 
merely  of  a  private  enterorise  carried  on  for  the  benefit  of 
the  individual  members  of  the  corporation,  I  should  say,  as 
would  any  one  else,  that  the  statute  is  violative  of  this  section 
of  the  constitution.    But  from  the  history  of  legislation  on 
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the  subject,  and  in  view  of  the  fact  that  from  a  very  early 
I)eriod  in  the  history  of  the  state,  it  has  been  Ohio  law  to 
promote  and  encourage  the  development  of  the  agricultural 
resources  of  the  state,  I  doubt  whether  this  statute  was  in- 
tended to  or  does  in  effect  aid  any  private  enterprise.  On  the 
contrary,  I  rather  take  the  legislative  intention  to  be,  and  the 
effect  of  the  statute  to  be,  the  offering  of  a  premium  to  the 
formation  and  carrying  on  of  agricultural  societies  to  the  end 
that  agriculture  may  be  fostered  and  promoted.  This  is  at 
least  a  tenable  view,  and  if  a  correct  one,  the  statute  should 
stand,  at  least  so  far  as  this  section  of  the  constitution  is 
concerned.  The  statute  is  not  so  clearly  violative  of  it  as 
requires  a  court  of  inferior  jurisdiction  to  hold  it  unconsti- 
tutional." 

The  principle  upon  which  this  act  is  held  to  be  valid  is  that 
agricultural  associations  are  not  organized  for  the  benefit  of  the 
individual  members  of  the  association.  This  would  not  be  true  in 
cases  where  such  associations  pay  dividends  to  their  members. 
In  such  a  case,  the  association  would  be  carried  on  for  profit,  and 
it  would  come  within  the  prohibitions  of  Sections  4  and  6  of  Ar- 
ticle VIII  of  the  Constitution  above  cited. 

What  constitutes  a  corporation  not  for  profit  was  under  con- 
sideration in  the  case  of  Snyder  v.  The  Chamber  of  Commerce, 
63  Ohio  State,  I.  Shauck,  J.,  says  at  page  11  as  to  the  corporation 
then  under  consideration: 

"The  corporation  though  authorized  to  own  or  lease  real 
estate  for  its  general  purposes,  was  not  authorized  to  deal 
therein,  nor  could  it  transact  any  business  out  of  which  profits 
given  as  dividends  could  be  realized." 

He  further  says: 

"Corporations  for  profit  within  the  meaning  of  the  stat- 
ute are  those  which  are  formed  for  the  prosecution  of  busi- 
ness enterprises  with  a  view  to  realizing  gains  to  be  distrib- 
uted as  dividends  among  the  share  holders  in  proportion  to 
their  contribution  to  the  capital  stock." 

Where  an  agricultural  society  pays  dividends  to  its  members, 
it  cannot  be  said  that  such  society  is  organized  not  for  profit.  It 
would  under  such  circumstances  be  a  corporation  for  the  benefit 
of  its  individual  members  and  could  not  therefore  secure  aid  from 
the  county  to  carry  on  its  business.  To  give  public  aid  by  the  con- 
tribution of  money  to  such  an  association  would  be  the  giving  or 
loaning  of  the  credit  of  the  county  to  an  association  in  violation 
of  the  provisions  of  Section  6  of  Article  Vm  of  the  Constitution 
of  Ohio. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Lee  Royal  Aviation  and  Bngi- 
neering  Manafacturing  Co.,  Cleveland, 
1100,000.  L.  R.  Carpenter,  Harry  A. 
fihook,  W.  Ross  Armour,  G.  S.  Law- 
son,  John  R.  Olderman. 

The  Daisy  Hill  Co.,  Cleveland,  $25,- 
000,  real  estate.  Benjamin  L.  Jenks, 
M.  Glenn,  S.  E.  Walker,  M.  B.  Col- 
lins, G.  V.  Meade. 

The  Breoo  Electric  Company,  To- 
ledo, $50,000.  M.  G.  Delaney,  H.  A. 
Stafford,  M.  L.  Groves,  E.  Pauck, 
Adolph  M.  Seeger. 

The  Maple  City  Rubber  Company, 
Norwalk,  120,000.  C.  V.  Martin,  C.  H. 
Switzer,  Grace  Martin,  Daisy  Switzer; 
W.  G.  Broughton. 

The  Ohio  Tread  Tire  &  Manufactur- 
ing Company,  Sandusky,  $500,000.  E. 
G.  Nally,  John  A.  Nally,  M.  C.  Nud- 
dleman,  P.  L.  Carson,  FYed  C.  Hom- 
ing. 

The  Super-Fix  Rubber  Company, 
Elyria,  $15,000.  J.  W.  Brandt,  E.  G. 
Brandt,  R.  E.  Jackson,  W.  S.  Griswold, 
Arthur  Hutt. 

The  Lima  Live  Stock  Company, 
Lima,  $10,000.  F.  H.  Fougeres,  H.  T. 
Boose,  T.  E.  Thompson,  F.  J.  Banta, 
George  B.  Lilly. 

The  Oreenberg  Realty  Company, 
Cleveland,  $50,000.  J.  H.  Greenberg, 
Fred  Desberg,  G.  E.  Buchheit,  A  J. 
McClure,  Maurice  Bernstein. 

The  Diles  Drilling  Co.,  McArthur; 
$15,000.  Fred  L.  Diles,  Anna  M.  Diles, 
Fred  L.  Diles  Jr.,  Dorothy  V.  Diles,  C. 
A.  Blackstone. 

The  Royal  Arcanum  Oil  Co.,  Arca^ 
num;  $10,000.  G.  W.  Hanes,  I.  H. 
Hawes,  Frank  Lytle,  G.  E.  Niswonger, 
H.  C.  Zimmerman. 

The  Ohio  Motor  Washer  Co.,  Cleve- 
land; $15,000.  J.  R.  Robinson,  C. 
Schleinkofer,  T.  A.  Gillespie,  W.  S. 
Searles,  G.  T.  Bander. 

The  Silverside  Sales  Co.,  Cleveland; 
$10,000,  surgical  apparatus.    W.  J.  Sil- 


verside, F.  L.  Phipps,  O.  B.  Schwann, 
T.  E.  Saurweln,  C.  R.  Gibson. 

The  Olmsted  Coal  &  Mining  Co.,  Co- 
lumbus; $125,000.  R.  E.  WestfaU,  El 
K.  Merwine,  N.  K.  Bales,  A.  G.  Price, 
James  Judge. 

The  Stibium  Products  Co.,  EHyria; 
$300,000.  J.E.  Morley,  C.  H.  Gale  John 
M.  Garfield,  Harold  G.  Mosier,  William 
B.  Cockley. 

The  Summit  Mansions  Co.,  Akron; 
$25,000,  building.  H.  E.  Durbin»  C.  A 
Trathen,  Philip  R.  White,  W.  D.  White, 
Howard  Blackett 

The  Ohio  Delivery  Co.,  Cleveland; 
$5000.  J.  R.  Robinson,  C.  Schlein- 
kofer. T.  A.  Gillespie,  W.  S.  Searles, 
G.  T.  Bauder. 

The  Arts  Pants  Co.,  Cincinnati; 
$10,000.  Elsie  Lowenstein,  R.  A.  Pal- 
mer, John  W.  Cowell,  Thos.  Murphy, 
James  L.  Patton. 

The  Superior  Tonsorial  Co.,  Ash- 
land; $10,000.  Edward  C.  Denbow, 
William  T.  Devor,  Frederick  V.  Gotter^ 
weich,  Robert  C.  Kinnaman,  W.  L.  Ry- 
bolt. 

The  Fishel  &  Marks  Co..  Cleveland; 
$250,000,  metals.  Henry  R.  Fishel,  Jo- 
seph D.  Marks,  Alvin  S.  Fishel,  Leo  D. 
Marks.  William  L.  Gibson. 

The  William  Haas  Co.,  Dayton;  $60,- 
000,  plumbing.  William  Haas,  Ida  M. 
Haas,  Clarence  W.  Koch.  John  G. 
Hass,  Charles  Ringelspaugh. 

The  Bowen-Beardsley  Company,  Co- 
lumbus, $10,000,  valve  lifters.  C.  N. 
Bowen,  J.  G.  Bowen,  E.  L.  Beardsley, 
Samuel  Fippin,  Ava  Louise  Beardsley. 

The  National  Steel  Barrel  Com- 
pany, Cleveland,  $200,000.  C.  F. 
Schriner,  P.  R.  Long,  John  A.  Nally, 
J.  J.  Schriner,  E.  G.  Nally. 

The  East  Akron  Casting  Company, 
Akron,  $25,000.  Walter  C.  Wenk,  Nat 
Williams,  Theodore  K.  Bittner,  Gua- 
tave  Ringhand,  R.  L.  Kryder. 

The  People's  Cooperative  Printing 
Company,  Toledo,  $5,000.    Thomas  €. 
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Devine,  H.  J.  Hahn,  George  J.  Qual- 
man,  George  W.  Boyd,  Louis  Wilker. 

The  Northampton  Milk  Company, 
Cuyahoga  Falls,  $10,000.  L.  Leach, 
E.  H.  A.  Steele,  Henry  Ferrell,  How- 
ard Treap,  Ford  Thayer. 

The  Cleveland  Cheese  Company, 
Cleveland,  $50,000.  Lou  Kauffman, 
Leo  Oppenheim,  BenJ.  J.  Silbert,  Jes- 
sica Kauffmann,  Josephine  Schnuerer. 

The  Bostwick  Company,  Wooster, 
110,000,  aprons.  Frank  Fortune,  Ed- 
ward W.  McCarroll,  Sidney  Van  Du- 
sen,  India  Fortune,  Virginia  Fortune. 

The  Dalton  Adding  Machine  Sales 
Company,  Cincinnati,  $10,000.  James 
L.  Dalton,  Bimey  Dysart,  Ben  C.  Har- 
rison, Harry  Lftndsiedel,  Roys  V. 
Lowry. 

The  Ohio  Clothing  Company,  Co- 
lumbus, 110,000.  George  A.  Murray, 
R.  L  Tweedy,  R.  W.  Poppletpn,  A.  M. 
Unsworth,   George   E.   Bier. 

Increases 

Tlie  Cambridge  Home  Telephone 
Co.,  Cambridge  from  175,000  to  flOO,- 
000. 

The  Kaiser  Motor  Sales  Co.,  Toungs- 
town.  from  |5000  to  |10,000. 

The  Carris-Franklin  Company, 
Cleveland,  |40,000  to  |50,000. 


The  Judd  Automobile  Company, 
Cleveland,  $20,000  to  $75,000. 

The  Massillon-Belmont  Coal  Com- 
peay,  Massillon,  $150,000  to  $450,000. 

The  Toledo  Land  Conu;)any,  Toledo, 
$25,000   to    $150,000. 

The  Liberty     Steel     Co.,  Warren; 

$750,000  to  $900,000. 

The  Buntell-Roth  Co.,  Dayton;  $10,- 

000  to  $30,000. 

The  Ideal  Tire  A  Rubber  Co.,  Cleve- 
land; $1,000,000  to  $2  000,000. 

The  Oppenheim-Collins  Company, 
Cleveland,  $100,000  to  $175,000. 

The  Toledo  Pulp  Plaster  Company, 
Toledo,  $25,000  to  $100,000. 

The  Western  Manufacturing  Com- 
pany, Toledo,  $150,000  to  $350,000. 

The  Mechanical  Mold  and  Machine 
Company,  Akron,  $10,000  to  $150,000. 

The  Ohio  Canvas  Goods  Manufac- 
turing Company,  Toledo,  $10,006  to 
$60,000. 

Deereatee 

The  Akron  Vitrified  Clay  Manufac- 
turing Company,  Akron*  ^100,000  to 
$1,000. 

The  American  Mechanical  Toy 
Company,  Dayton,  $150,000  to  $100,- 
000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1340 — In  the  Matter  of  the  Joint  Application  of  the  North- 
western OU  and  Gas  Company,  a  West  Virginia  Corporation, 
and  The  North  Eastern  Oil  and  Gas  Company,  an  Ohio  Corpora- 
tion, to  Sell  and  Buy  Property. — ^Prayer  Granted. 


(Dated  December  18,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  application  of  the  North- 
western Oil  and  Gas  Company,  a  corporation  organized  under  the 
laws  of  West  Virginia  and  duly  authorized  to  do  business  in  the 
state  of  Ohio,  and  The  North  Eastern  Oil  and  Gas  Company,  a 
corporation  organized  under  the  laws  of  Ohio,  asking  the  consent 
to  and  approval,  by  this  commission,  of  the  sale  and  conveyance, 
by  the  said  Northeastern  Oil  and  Gas  Company,  of  all  its  property, 
rights  and  franchises  to,  and  the  purchase  and  acquisition  thereof 
by  said  The  North  Eastern  Oil  and  Gas  Company;  and  it  appear- 
ing that  the  service  furnished  the  public  will  be  improved  thereby 
and  that  the  public  will  be  furnished  adequate  service  for  a  reason- 
able and  just  rate  or  charge  therefor,  the  commission  is  satisfied 
that  its  consent  and  authority  for  such  purchase  and  sale  of  prop- 
erty should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Northeastern  Oil  and  Gas  Company 
be,  and  it  hereby  is  authorized  to  sell  and  convey  to  The  North 
Eastern  Oil  and  Gas  Company,  all  of  its  property,  rights  and 
franchises,  as  the  same  are  more  fully  described  and  enumerated 
in  the  testimony  and  exhibits  offered  in  evidence  upon  the  hear- 
ing of  this  matter,  which,  in  so  far  as  they  describe  and  enumerate 
said  property,  hereby  are  made  parts  of  this  order  by  reference; 
and  said  The  North  Eastern  Oil  and  Gas  Company  hereby  is  au- 
thorized to  purchase  and  acquire  the  same.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That,  forthwith,  upon  the  conveyance  of  title  to 
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said  property,  said  applicants  file  with  this  commission  schedules 
providing  for  their  respective  withdrawal  from  and  inauguration 
of  service  within  the  territory  now  served  by  means  of  said  prop- 
erty.   It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  commission  that 
the  service  of  said  companies  is  adequate,  efficient  or  sufficient. 


No.  1341 — In  the  Matter  of  the  Application  of  The  North  Eastern 
Oil  and  Gas  Company  for  Authority  to  Issue  Stock  and  Bonds. 
— ^Prayer  Granted. 


(Dated  December  18,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  North  Eastern 
Oil  and  Gas  Company,  a  corporation  organized  under  the  laws  of 
Ohio,  asking  consent  and  authority  to  issue  its  common  capital 
stock  of  the  total  par  value  of  three  hundred  thousand  dollars  and 
its  first  mortgage,  six  per  cent,  bonds  of  the  total  principal  sum 
of  four  hundred  and  fifty  thousand  dollars,  said  stock  and  bonds 
to  be  delivered  to  the  Northeastern  Oil  and  Gas  Company,  a  cor- 
poration organized  under  the  laws  of  West  Virginia  and  duly  au- 
thorized to  do  business  in  the  state  of  Ohio,  in  full  payment  of 
the  consideration  for  all  the  property,  rights  and  franchises  of 
said  corporation,  the  purchase  and  acquisition  of  which  was  duly 
consented  to  and  authorized  by  order,  this  day  made  and  entered 
in  proceeding  No.  1340;  and  it  appearing  that  the  issue  of  said 
capital  stock  and  bonds  is  reasonably  required  and  necessary  for 
the  acquisition  of  property  to  be  used  and  useful  for  the  prosecu- 
tion of  applicant's  corporate  purposes,  the  commission  is  satisfied 
that  its  consent  and  authority  therefor  should  be  granted.  It  is^ 
therefore, 

Ordered,  That  said  The  North  Eastern  Oil  and  Gas  Company 
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be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  three  hundred  thousand  dollars  ($300,- 
000.00)  and  its  first  mortgage  bonds,  bearing  interest  at  the  rate 
of  six  percentum  per  annum,  payable  semi-annually,  maturing  in 
not  more  than  ten  years  from  date,  of  the  total  principal  sum  of 
four  hundred  and  fifty  thousand  dollars  ($450,000.00).  It  is  fur- 
ther 

Ordered,  That  the  issue  and  disposition  of  the  excess  of  ap- 
plicant's bonds  above  its  total  outstanding  stock,  as  herein  pro- 
vided, be,  and  it  hereby  specifically  is  consented  to,  authorized  and 
approved.  It  is  further 

Ordered,  That  said  capital  stock  and  bonds  be  transferred  and 
delivered  in  full  and  final  payment  of  the  consideration  for  all 
the  property,  rights  and  franchises  of  the  Northeastern  Oil  and 
Gas  Company,  the  purchase  and  acquisition  of  which,  by  appli- 
cant, was  consented  to  and  authorized  by  the  order  this  day  made 
and  entered  in  proceeding  No.  1340,  which  order  hereby  is  made 
a  part  of  this  order  by  reference,  and  used  for  no  other  purpose 
whatsoever.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  for  the  payment 
of  the  consideration  for  which  said  capital  stock  and  bonds  herein 
are  authorized  to  be  issued,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  now  charged  for 
service  by.  said  companies,  nor  as  a  finding  by  the  Commission 
that  the  service  of  said  companies  is  adequate,  efficient  or  suffi- 
cient. 


No.  1220 — ^In  the  Matter  of  the  Application  of  The  Dayton, 
Springfield  and  Xenia  Southern  Railway  Company  to  Abandon 
Certain  Portions  of  Its  Tracka 


Opinion  of  the  Commission 

Statement  of  Facts: 

The  applicant  is  the  owner,  by  succession  of  title,  of  a  certain 
electric  interurban  railway.  One  branch  running  from  the  city 
of  Dayton,  Montgomery  county,  Ohio,  through  what  is  known  as 
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Belmont,  in  Montgomery  county,  Ohio,  into  and  through  Green 
county  to  Xenia,  Ohio.  Another  branch  running  from  a  junction 
formed  at  Belmont  aforesaid,  in  Montgomery  county,  in  a  south- 
erly direction  to  and  through  the  village  of  Bellbrook,  Green 
county,  and  thence  in  an  eastwardly  direction  to  the  village  of 
Spring  Valley,  Greene  county,  Ohio,  its  eastern  terminus.  Which 
electric  railway  the  applicant  company  has  operated  since  the 
year  1909. 

The  applicant  company,  by  its  application,  seeks  the  order 
of  this  commission  authorizing  the  permanent  abandonment  of 
the  tracks  of  said  company,  extending  from  a  point  in  Van  Buren 
township,  Montgomery  county,  Ohio,  on  the  Dayton  and  Wilming- 
ton pike  and  known  as  Roslyn  (at  which  point  there  is  a  crossing 
with  the  tracks  of  The  Cincinnati,  Lebanon  and  Northern  Railroad 
Company)  to  a  point  in  the  village  of  Spring  Valley,  near  the  in- 
tersection of  Glady  and  Race  streets.  Said  authority  under  the 
provisions  of  an  act  of  the  General  Assembly  of  the  state  of  Ohio, 
passed  March  21st,  1917,  and  found  in  Volume  107,  page  525  of 
Ohio  Laws,  the  same  being  Section  504-2  and  3  of  the  Genera] 
Code. 

Applicant  as  a  basis  for  asking  for  the  relief  sought  in  its 

application  alleges: 

"That  the  operation  of  said  tracks  between  said  points  has 
always  been  unprofitable  to  both  itself  and  predecessors  and 
cannot  be  made  otherwise,  that  the  cost  of  the  same  is  now  in 
excess  of  operating  expenses,  that  their  continued  operation 
will  result  in  an  impairment  of  the  service  which  said  Com- 
pany will  be  able  to  render  its  patrons  on  those  points  of  its 
lines  which  may  be  operated  profitably,  and  if  sufficiently  con- 
tinued, may  result  in  its  insolvency  and  an  inability  to  operate 
any  part  of  its  tracks,  and  further  that  an  abandonment' of 
said  tracks  is  reasonable,  having  due  regard  to  the  welfare  of 
the  public  and  the  cost  of  operating  the  service,  and  will  re- 
sult in  great  benefit  to  the  public/'    . 

To  the  granting  of  the  relief  prayed  for  by  the  applicant, 
objections  were  made  by  the  Board  of  County  Commissioners  of 
Greene  county,  Ohio ;  the  village  of  Bellbrook,  Ohio,  and  seventeen 
self-styled  "abutting  property  owners." 

Commencing  on  September  4th,  1917,  several  hearings  were 
held  by  the  commission  and  a  great  volume  of  testimony,  oral  and 
written,  was  submitted  in  support  of  the  application  and  the  ob- 
jections to  the  granting  of  the  relief  sought.  This  being  the  first 
case  to  be  considered  under  the  law  referred  to,  the  commission 
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gave  much  time  and  consideration  to  the  testimony  and  law  before 
finally  arriving  at  its  conclusion. 

Section  2  of  the  Act  provides,  in  part,  as  follows : 

"Any  such  company  desiring  to  abandon  or  close  for  traffic 
any  part  of  its  line,  main  track  or  tracks,  or  depot,  shall  first 
make  application  to  the  Public  Utilities  Commission  in  writ- 
ing *    *    * 

Upon  the  hearing  of  said  application,  said  Commission 
shall  ascertain  the  facts  and  make  its  finding  thereon,  and  if 
such  facts  satisfy  the  commission  that  the  proposed  abandon- 
ment or  closing  for  traffic  is  reasonable,  having  due  regard  to 
the  welfare  of  the  public  and  the  cost  of  operating  the  service 
or  facility,  they  may  allow  the  same ;  otherwise  it  shall  be  de- 
nied, or  if  the  facts  warrant,  the  application  may  be  granted 
in  modified  form. 

Provided,  however,  that  should  the  application  ask  for 
the  abandonment  of  any  main  track  in  such  manner  as  to  re- 
sult in  the  permanent  abandonment  of  service  between  any 
two  points,  no  application  shall  be  granted  unless  the  Com- 
pany shall  have  operated  said  track  for  a  period  of  at  least 
five  years,  and  in  such  case  notice  shall  be  given  in  a  news*- 
paper  of  general  circulation  throughout  any  County  or  Mu- 
nicipality which  may  have  granted  a  franchise  to  said  com- 
pany, under  which  said  track  is  operated  or  in  which  the 
same  is  located,  etc." 

In  the  consideration  of  a  case  of  this  kind,  some  grave  ques- 
tions present  themselves  at  the  very  outset.  Surely,  when  a  rail- 
road has  built  its  line  through  communities  by  grace  of  the  people 
thereof,  and  has  rendered  service  for  a  period  of  years,  leading  the 
residents  to  believe  that  they  had  a  right  to  rely  on  the  uninter- 
rupted continuation  of  that  service,  many  of  whom  may  have  made 
property  investments  with  this  belief  in  mind — surely  any  tribunal 
is  bound  to  scrutinize  with  great  care  any  claims  made  by  such 
carrier  to  justify  it  in  relieving  itself  of  its  responsibilities  toward 
the  public  by  abandoning  its  lines  and  franchises. 

It  is  useless  to  discuss  the  legality  of  the  power  vested  in  the 
commission  by  the  General  Assembly,  for  that  question  is  one  for 
the  courts,  and  the  objectors  have  their  remedy,  by  an  appeal  to 
the  proper  judicial  tribunal. 

The  legislature  evidently  had  in  mind  four  important  steps 
to  be  taken  by  the  commission  in  considering  an  application  under 
the  statute  in  question,  viz: 

(a)  That  the  Commission  must  hold  a  hearing  on  said 
application. 

(b)  That  upon  the  hearing  of  said  application  the  Com- 
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mission  shall    ascertain    the    facts    and    make    its    findings 
thereon. 

(c)  If  such  facts  satisfy  the  Commission  that  the  pro- 
posed abandonment  or  closing  for  traffic  is  reasonable,  hav- 
ing due  regard  to  the  welfare  of  the  public  and  the  cost  of 
operating  the  service  or  facility,  they  may  allow  the  same. 

(d)  If  the  application  asks  for  permanent  abandon- 
ment, notice  must  be  given  to  the  county  or  municipality 
through  which  it  runs,  or  operates,  etc. 

In  arriving  at  our  final  conclusion  in  this  case,  we  did  so  only 
after  giving  most  careful  consideration  to  the  facts  presented  by 
the  testimony  in  the  record,  and  applying  them  to  the  company's 
duty  toward  the  public  served  by  that  portion  of  its  system  sought 
to  be  permanently  abandoned,  and  to  the  whole  public  which  the 
entire  system  serves. 

The  rule  which  the  commission  followed  in  this  matter,  as  to 

allowing  the  abandonment  of  part  of  its  system,  where  the  facts 

conclusively  show  that  said  portion  sought  to  be  abandoned  has 

been  operated  at  a  loss,  may  be  stated  as  follows : 

That  where  that  portion  of  a  road,  sought  to  be  aban- 
doned, is  operated  at  a  loss,  the  same  will  not  be  authorized 
if ^  the  entire  system  is  operated  at  a  profit,  unless  the  con- 
tinued operation  of  that  portion,  not  self-supporting,  jeopard- 
izes the  successful  opieration  of  the  entire  system. 

Another  question  of  basic  importance  in  a  controversy  like 

the  one  at  bar  is 

'^Whether  there  has  been  a  fair  trial  of  the  operation  of 
the  property  involved.'' 

Again,  in  determining  the  reasonableness  of  the  proposed 
abandonment,  the  commission  must  have  due  regard  to  the  welfare 
of  the  public. 

In  deciding  upon  the  reasonableness  of  any  proposed  abandon- 
ment of  tracks  or  facilities,  having  due  regard  to  the  welfare  of 
the  public,  the  commission  must  look  to  the  public  necessity  for 
the  continued  operation  of  that  portion,  the  physical  condition  of 
the  property,  whether  it  may  be  operated  with  safety,  and  if  in  a 
dilapidated  and  dangerous  condition  for  use,  whether  it  will  re- 
quire a  large  amount  of  money  to  rehabilitate  it,  and  the  solvency 
or  insolvency  of  the  company. 

Let  us  see  what  the  testimony  adduced  at  the  hearings  show 
the  facts  to  be  as  to  the  necessity  for  the  continuation  of  that  por- 
tion of  the  applicant  company's  tracks  sought  to  be  abandoned. 
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The  testimony  of  the  company,  exhibits  **C''  and  **D",  show 
the  result  of  operHting  the  road  as  a  whole  for  the  year  ending 
June  30th  of  each  of  the  following  years,  to-wit:  1913,  1914,  1915, 
1916  and  1917,  and  that  of  the  Spring  Valley  Division  for  the  same 
period,  as  will  be  shown  by  the  following  copies  of  said  exhibits : 

Exhibit  "C" 

ALL  DIV^ISIONS— YEAR  ENDING  JUNE  30TH. 

1913  1914  1915  1916  1917 

Gross  receipts   $173,617.19    $187,958.26    $178,884.13    $183,817.36    |203,019.30 

Operating  expense    124,205.52      159,584.76      137,523.18      137,562.07      151,914.99 

Net  Earn,  from  Op..|  49,411.67     %  28,373.50    $  41,360.95    |  46,255.29    $  51,104.31 
Rec.  Other 

Sources  104.91  2,227.61  1 000.00 

ToUl  I  49,516.58     %  28,373.50     |  43,588.56     |  46,255.29     $  52,104.31 

Taxes  I    7,598.99  $    8,009.35  %    7,968.56  |    8,940.26  |  10,152.90 

Int  Fd.  Debt^ 24,825.50  24  825.00  25,360.00  25,666.00  25,594.00 

Int  Unfd  Debt 1,866.67  2,181.55  2,647.74  2,312.92  2,059.81 

P,  &  U  45,000.00  65,971.72 

«MMMMP>HHM>M*H^BMMM««  i^^^HMM^i^WMia^H-BMMi  ^>^B^^^^M«MMHi«NM^^  *— — ■— ^M       IMW  m  ^■^■■MaH^^^.MHMlM^W 

Total  %  79,290.66     %  35,015.90    $101,948.02     %  36,919.18    |  37,806.71 

Deficit  or  ^n 

for  year |  29,774.08     %    6,642.40    |  58,359.46    |    9,336.11    |  14,297.60 

Street  paving 

assessment |     6,278.71    $       661.65     $    8,145.68    $    3,659.10     |    9,109.57 

Exhibit  "D'' 

SPRING  VALLEY  DIVISION— YEAR  ENDING  JUNE  30TH 

1913  1914  1915  1916  1917 

Gross   receipto   I  27,396.26     $  30,593.67     $  27,323.30     |  24,418.01     %  16,787.03 

I    3,306.11 

$  20,093.14 

Operating  Ex ^..|  20,283.33     |  23,206.33    |  23,061.53     %  17,834.55    |  17,810.34 

Trk.  &  R.  Dayton.^      1,431.54  1,153.00  412.99  969.16  517.12 

DepreciaUon   3,194.91  3,194,91  3,194.91  3,194.91  3,194.91 

Total  %  24,909.75     $  27,554.24     |  26,669.43     %  21,998.62     $  21,022.37 

Net  Bam.  from  Op.  I    2,486.47  3,039.43  653.87  2,419.39  929.23 

Taxes    2,363.10  2,408.71  2,353.15  2,434.38  2,601.85 

«BM««aM-w^Ma^i.«HMM^  ^mm^mmam^mm^tm^^ammmam  M^iMtfMH^BiMMMB^HH^HHHS  ^hmmh^^^hh^^mh^mi^mmv  ^m^am^^K^t^m^^m^^mm^^ 

Net  gain  or  loss....|       133.37    |       630.72    $    1,699.28    $         14.99     $    3,531.08 
Int.  Fd  Debt  8,485.18  8,485.18  8,545.00  8,545.00  8,545.00 

Deficit  . — %  8,351.81     $      7,854.46    %  10,244.28    %    8,559.99     |  12.076.08 

It  will  be  noted  from  an  examination  of  Exhibit  "C  that  the 

road  of  the  applicant  company,  as  a  whole,  was  operated  during 

the  years  ending  June  30, 1913, 1914  and  1915  at  a  loss,  as  follows : 

1913 $29,774.08 

1914 6,642.40 

1915 58,359.46 
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and  at  a  net  gain  for  the  year  1916  of  $9,336.11  and  1917  of  $14,- 
297.60;  and  by  Exhibit  "D"  it  will  be  seen  that  the  Spring  Valley 
Division  was  operated  during  the  same  periods  at  a  deficit,  or  loss, 
for  each  year  as  follows : 

1913   $  8,351  81 

1914   7,854  46 

1915   10,244  28 

1916   8,559  99 

1917   12,076  08 

The  objectors  employed  an  expert  engineer,  Mr.  Stanley  D. 

Pugh,  of  Columbus,  Ohio,  to  make  an  examination  and  study  of 

the  road  of  the  company  and  make  a  report  of  his  findings,  which 

he  did,  and  a  copy  of  his  report  is  an  exhibit  in  the  case,  being 

Exhibit  No.  8 ;  and  at  page  32  of  said  report  said  engineer  says : 

"It  will  be  noted  in  Table  VI  that  the  passenger  traffic  at 
Bellbrook  has  decreased  75%  during  the  four  year  period, 
(1914-1917)  and  at  Spring  Valley  it  has  decreased  66%  dur- 
ing  the  same  period,  or  a  decrease  for  the  two  villages  for 
the  two  villages  for  the  years  of  61%. 

Witness,  in  his  report,  on  said  page  32,  further  reports,  viz: 

"A  study  has  been  made  of  this  decreasing  traffic  con- 
dition and  there  appears  to  be  three  factors  that  have  caused 
the  condition,  viz.: 

First.    Decrease  in  population  of  traffic  zone. 

Second.  Increase  in  number  of  automobiles  employed 
as  a  means  of  transportation  for  both  passengers  and  freight, 
due  to  the  improved  conditions  of  highways. 

Third.  Arrangement  of  train  schedules  and  peculiari- 
ties of  the  traffic,  there  being  more  passengers  south  than 
north.'' 

Again,  at  page  12  of  said  report.  Engineer  Pugh  says : 

In  addition  to  this  loss  from  operation,  amounting  to  $47,- 
086.62,  during  the  past  five  (5)  years,  there  should  be  an  ad- 
ditional burden  of  $60,588  placed  upon  the  property  immedi- 
ately for  necessary  improvements,  caused  by  deferred  main- 
tenance." 

Said  engineer  also  says,  in  speaking  of  the  physical  condition 
of  the  road,  that  the  line  from  Belmont  to  Spring  Valley  (that  be- 
ing most  of  the  portion  sought  to  be  abandoned)  indicated  that 
fully  35%  of  the  cross  ties  between  Belmont  and  Bellbrook,  and 
65%  of  the  cross  ties  between  Bellbrook  and  Spring  Valley,  should 
be  renewed  immediately  to  make  the  road  safe  to  operate,  and  on 
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page  13  says  that  the  said  division  was,  evidently,  not  built  for  a 
freight  line. 

The  testimony  discloses  the  fact  that  the  freight  tonnage 
handled  on  the  Spring  Valley  Division  amounts  to  practically  noth- 
ing, due  partly  to  the  fact  that  automobile  trucks  can  handle  the 
business  in  a  much  shorter  time,  and  also  to  the  fact  that  several 
steam  railroads  occupy  and  serve  the  same  traffic  zone. 

The  commission  is  of  the  opinion,  in  view  of  the  facts  disclosed 
by  the  testimony,  heretofore  referred  to,  that  the  Spring  Valley 
Division  cannot  be  put  upon  an  earning  basis,  but  under  the  con- 
dition as  found  to  exist,  if  operation  thereof  is  continued,  will 
continue  to  accumulate  a  deficit,  not  only  of  that  division,  but  of 
the  entire  system. 

The  applicant  company  is  greatly  in  debt,  has  no  money  in 
its  treasury,  to  make  the  necessary  repairs  to  place  the  tracks  in 
safe  condition  to  operate,  or  to  repair  or  purchase  proper  equip- 
ment, and  since  the  road  cannot  be  safely  operated  without  such 
repairs,  this  commission  would  knowingly  do  a  useless,  futile  act, 
and  attempt  to  require  an  impossibility,  should  it  order  the  con- 
tinued operation  of  said  division  of  said  road  sought  to  be  aban- 
doned, when  there  is  no  probability  that  the  same  will  ever  produce 
a  gross  revenue  sufficient  to  meet  operating  expenses ;  and  in  view 
of  the  further  fact  that  a  full,  fair,  and  reasonable  trial  has  been 
made  to  make  the  operation  of  the  road  a  success,  the  same  having 
been  operated  by  the  present  management  for  the  past  eight  years. 

The  contention  is  made  that,  if  the  application  is  denied  and 
the  company  is  compelled  to  operate  that  portion  of  its  road  which 
it  seeks  to  abandon,  and  which  is  not  self  supporting,  the  continued 
operation  will  jeopardize  the  successful  operation  of  the  entire 
system  and,  thereby,  result  in  an  impairment  of  the  service  which 
said  company  will  be  able  to  render  its  patrons  on  those  parts  of 
its  lines  which  may  be  operated  profitably,  and  eventually  result 
in  its  insolvency  and  an  inability  to  operate  any  part  of  its  tracks. 

As  to  the  last  contention  of  the  applicant,  just  referred  to, 
the  commission  appreciates  the  fact  that  a  common  carrier,  such 
as  this  company,  in  accepting  its  franchises  assumes  and  must  per- 
form certain  duties  and  obligations  for  the  benefit  of  the  public, 
among  them  being,  as  a  general  rule,  the  duty  of  maintaining  its 
entire  line  of  road  in  a  reasonably  safe  and  operative  condition  to 
carry  passengers  and  freight  over  it  at  all  reasonable  times;  but 
there  are  some  conditions  which,  necessarily,  excuse  full  compli- 


542  Department  Reports 

ance  with  said  duties  and  obligations,  and  in  our  opinion,  the  pres- 
ent case  affords  a  striking  example  of  such  conditions.  Here  is 
a  case  where  the  line  sought  to  be  abandoned  is  not  only  not  self- 
supporting,  but  its  continued  operation  jeopards  the  successful 
operation  of  the  entire  system  of  which  it  is  merely  a  part. 

Moreover,  as  heretofore  stated,  its  continued  operation  in  its 
present  condition  is,  in  the  opinion  of  the  commission,  dangerous 
to  life  and  property  and  there  is  no  money  or  financial  ability  to 
improve  its  condition.  Not  only  so,  but  there  is  little  public  nec- 
essity for  its  continued  operation,  whereas  there  is  a  great  public 
necessity  for  the  continued  operation  of  the  balance  of  the  system, 
the  same  passing  through  a  rapidly  growing  urban  district  and 
connecting  two  large  cities,  viz:  Dayton  and  Xenia,  Ohio. 

The  legislature,  in  enacting  the  law  governing  this  case, 
vested  this  commission  with  discretionary  authority  and  powers, 
and  charged  it  with  the  duty  of  caring  for  and  protecting  the  whole 
property  of  any  company,  having  due  regard  to  the  welfare  of  the 
public,  and  in  such  circumstances  as  are  presented  in  this  case  the 
commission  cannot  order  the  company  to  continue  the  operation 
of  that  portion  sought  to  be  abandoned  and,  thereby,  endanger  the 
lives  of  a  few  unfortunate  patrons,  for  their  convenience,  and 
thereby  imperil  the  successful  operation  of  the  entire  system  and 
inconvenience  many  patrons. 

The  application  of  the  company  is,  therefore,  granted  in  toto, 
and  order  entered  accordingly. 


No.  1115 — ^The  Agricultural  Lime  and  Limestone  Association, 
Complainant,  vs.  The  Akron,  Canton  and  Youngstown  Railway 
Company,  et  aL,  Defendants. 


(Dated  December  15,  1917.) 

This  cause  came  on  to  be  heard  upon  the  pleadings,  the  evi- 
dence and  exhibits,  and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds, 

(1)  That  the  motion  of  defendants,  the  Cincinnati  and  Co- 
lumbus Traction  Company,  The  Cincinnati,  Milford  and  Loveland 
Traction  Company,  The  Cleveland  and  Eastern  Traction  Company, 
The  Cleveland  and  Erie  Railway  Company,  The  Cleveland,  South- 
The  Cleveland  and  Erie  Railway  Company,  The  Cleveland  Magnetic 
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Springs  and  Northern  Railway  Company,  The  Columbus,  Delaware 
and  Marion  Railway  Company,  and  Eli  M.  West,  Receiver  thereof, 
the  Columbus,  New  Albany  and  Johnstown  Traction  Company, 
The  Columbus,  Marion  and  Bucyrus  Railway  Company,  The  Co^ 
lumbus  Railway  Power  and  Light  Company,  The  Columbus,  Ur- 
bana  and  Western  Railway  Company,  The  Dayton  and  Troy  Elec- 
tric Railway  Company,  The  Dayton,  Covington  and  Piqua  Traction 
Company,  The  Dayton,  Springfield  and  Xenia  Southern  Railway 
Company,  The  Fostoria  and  Fremont  Railway  Company,  The 
Hoddng-Sunday  Creek  Traction  Company,  The  Inter-urban  Rail- 
way and  Terminal  Company  and  Charles  S.  Thrasher  and  Charles 
M.  Leslie,  Receivers  thereof,  The  Lake  Shore  Electric  Railway 
Company,  The  Lancaster  Traction  Company,  The  Lebanon  and 
Franklin  Traction  Company,  The  Mahoning  and  Shenango  Railway 
and  Light  Company,  The  Maumee  Valley  Railway  and  Light  Com- 
pany, The  Northwestern  Ohio  Railway  and  Power  Company,  The 
Ohio  and  Southern  Traction  Company,  The  Ohio  Electric  Railway 
Company,  The  Ohio  River  Electric  Railway  and  Power  Company, 
The  Ohio  Service  Company,  The  Parkersburg,  Marietta  and  Inter- 
urban  Railway  Company,  The  Sandusky,  Norwalk  and  Mansfield 
Railway  Company  and  C.  G.  Taylor,  Receiver  thereof.  The  Scioto 
Valley  Traction  Company,  The  Southeastern  Ohio  Railway  Com- 
pany, The  Springfield  and  Xenia  Railway  Company,  The  Spring- 
field, Troy  and  Piqua  Railway  Company,  The  Tiflin,  Fostoria  and 
Eastern  Railway  Company,  The  Toledo  and  Indiana  Railway  Com- 
pany, The  Toledo,  Bowling  Green  and  Southern  Traction  Company, 
The  Toledo,  Fostoria  and  Findlay  Railway  Company,  The  Toledo, 
Ottawa  Beach  and  Northern  Railway  Company,  The  Toledo  and 
Western  Railroad  Company,  The  Western  Ohio  Railway  Company, 
and  the  Youngstown  and  Southern  Railway  Company,  to  be  dis- 
missed here  from,  should  be  sustained; 

(2)  That,  in  so  far  as  said  petition  seeks  a  reduction  in  the 
rates  of  the  other  defendants  for  the  transportation  of  lime,  the 
complainant  is  not  entitled  to  the  relief  prayed  for,  and 

(3)  That  as  to  the  other  matters  and  things  involved  in  said 
proceedings,  the  consideration  thereof  should  be  continued  to  a 
day  to  be  fixed.    It  is,  therefore. 

Ordered,  That  the  defendants,  said  The  Cincinnati  and  Co- 
lumbus Traction  Company,  The  Cincinnati,  Milford  and  Loveland 
'  Traction  Company,  The  Cleveland  and  Eastern  Traction  Company, 
The  Cleveland  and  Erie  Railway  Company,  The  Cleveland,  South- 
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western  and  Columbus  Railway  Company,  The  Columbus  Magrnetic 
Springs  and  Northern  Railway  Company,  The  Columbus,  Delaware 
and  Marion  Railway  Company  and  Eli  M.  West,  Receiver  thereof. 
The  Columbus,  New  Albany  and  Johnstown  Traction  Company, 
The  Columbus,  Marion  and  Bucyri^s  Railway  Company,  The  Co- 
lumbus Railway,  Power  and  Light  Company,  Tfie  Columbus,  Ur- 
bana  and  Western  Railway  Company,  The  Dayton  and  Troy  Elec- 
tric Railway  Company,  The  Dayton,  Covington  and  Piqua  Traction 
Company,  The  Dayton,  Springfield  and  Xenia  Southern  Railway 
Company,  The  Fostoria  and  Fremont  Railway  Company,  The 
Hocking-Sunday  Creek  Traction  Company,  The  Interurban  Rail- 
way and  Terminal  Company  and  Charles  S.  Thrasher  and  Charles 
M.  Leslie,  Receivers  thereof.  The  Lake  Shore  Electric  Railway 
Company,  The  Lancaster  Traction  Company,  The  Lebanon  and 
Franklin  Traction  Company,  The  Mahoning  and  Shenango  Rail- 
way and  Light  Company,  The  Maumee  Valley  Railway  and  Light 
Company,  The  Northwestern  Ohio  Railway  and  Power  Company, 
The  Ohio  and  Southern  Traction  Company,  The  Ohio  Electric  Rail- 
way Company,  The  Ohio  River  Electric  Railway  and  Power  Com- 
pany, The  Ohio  Service  Company,  The  Parkersburg,  Marietta  and 
Interurban  Railway  Company,  The  Sandusky,  Norwalk  and  Mans- 
field Railway  Company,  and  C.  G.  Taylor,  Receiver  thereof,  The 
Scioto  Valley  Traction  Company,  The  Southeastern  Ohio  Railway 
Company,  The  Springfield  and  Xenia  Railway  Company,  The 
Springfield,  Troy  and  Piqua  Railway  Company,  The  Tiffin,  Fostoria 
and  Eastern  Railway  Company,  The  Toledo  and  Indiana  Railway 
Company,  The  Toledo,  Bowling  Green  and  Southern  Traction  Com- 
pany, The  Toledo,  Fostoria  and  Findlay  Railway  Company,  The 
Toledo,  Ottawa  Beach  and  Northern  Railway  Company,  The  To- 
ledo and  Western  Railway  Company,  The  Western  Ohio  Railway 
Company,  and  The  Youngstown  and  Southern  Railway  Company, 
be,  and  they  hereby  are  dismissed  from  this  proceeding.  It  is 
further 

Ordered,  That  the  complaint  herein,  in  so  far  as  the  same  at- 
tacks the  rates  of  the  other  defendants  for  the  transportation  of 
lime,  be,  and  it  hereby  is  dismissed.    It  is  further 

Ordered,  That  the  further  consideration  of  this  complaint,  as 
to  all  other  matters,  be,  and  it  hereby  is  continued  to  a  day  to  be 
fixed. 
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Opinion 

This  complaint  was  filed  by  the  Agricultural  Lime  and  Lime- 
stone Association,  a  voluntary  association  of  companies  engaged 
in  the  manufacture  and  sale  of  lime  and  limestone  for  agricultural 
purposes,  in  addition  to  various  other  stone  products.  The  parties 
defendant  include  practically  every  carrier  in  the  state  of  Ohio 
both  steam  and  electric. 

The  complaint  recites  the  necessity  for  the  use  of  agricultural 
lime  and  limestone  to  restore  and  maintain  the  fertility  of  large 
areas  of  farm  lands  in  the  state  of  Ohio ;  and  alleges  that  a  much 
wider  use  of  these  commodities  would  ensue  if  a  lower  basis  of 
freight  rates  obtained  in  Ohio,  the  further  allegation  being  made 
that  the  regulatory  bodies  of  other  states  have  prescribed  rates 
lower  than  those  in  effect  in  this  state. 

It  is  alleged  that  the  present  rates  are  unreasonably  high  and 
discriminatory  and  the  commission  is  asked  to  prescribe  as  maxi- 
mum rates  on  both  agricultural  lime  and  limestone  a  distance 
tariff  scale  with  a  rate  of  25c  per  net  ton  for  distance  up  to  and 
including  50  miles,  the  rates  increasing  at  the  ratio  of  V^c  per  ton 
per  mile  up  to  200  miles,  making  a  maximum  rate  of  $1.00  per  ton 
for  that  distance. 

A  large  part  of  the  record  comprises  the  testimony  of  experts 
as  to  the  high  qualities  of  these  commodities  as  soil  correctives 
and  the  great  benefits  to  agricultural  interests  attained  by  their 
general  use,  all  of  which  was  agreed  to  by  counsel  for  defendants, 
and  the  commission  announced  from  the  bench  that  judicial  notice 
would  be  taken  of  these  matters. 

The  present  rates  on  agricultural  lime  are,  generally,  on  a 
basis  of  83  1/3  per  cent,  of  sixth  class  rates,  this  basis  being  pro- 
vided in  exceptions  to  classification.  As  to  agricultural  limestone, 
the  complainant  attempted  to  show  that  the  present  rates  on  that 
commodity  are  on  basis  of  60  per  cent,  of  sixth  class  but  this  con- 
tention was  refuted  by  the  carriers  who  showed  that  while  a  few 
roads  still  maintain  the  60  per  cent,  basis,  the  rates  on  agricultural 
limestone,  generally,  since  1915,  have  been  constructed  upon  a 
mileage  basis  beginning  with  a  rate  of  42c  per  net  ton  for  distance 
of  15  miles  or  less,  up  to  $1.16  per  ton  for  200  miles.  This  scale 
was  agreed  upon  after  a  conference  with  the  farmer  members  of 
the  1915  legislature  and  has  been  adopted  by  several  roads  as  a 
basis  for  making  local  rates,  and  has  also,  in  numerous  instances, 
been  applied  to  joint  hauls.    The  60  per  cent,  of  sixth  class  is  still 
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carried  as  an  exception  to  classification  and  is  applied  when  spe- 
cific publication  has  not  been  made  of  the  scale  basis. 

The  present  Ohio  scale  is  the  same  as  that  in  effect  in  Indiana, 
with  the  exception  that  the  Indiana  carriers  were  not  allowed  the 
five  per  cent,  advance  in  effect  in  Illinois,  applying  on  agricultural 
limestone  but  not  on  lime.  The  Illinois  scale  was  prescribed  orig- 
inally to  apply  on  crushed  stone  from  the  state  penitentiary  to  be 
used  for  road  making  purposes,  but  the  application  of  the  scale 
was  later  broadened,  to  include  agricultural  limestone.  The  Illinois 
scale  has  never  been  applied  to  joint  hauls  and  it  is  shown  that 
one  road  in  that  state,  upon  complaint  that  the  rates  were  unre- 
munerative,  was  permitted  to  increase  the  scale  of  rates  100  per 
cent. 

The  chief  argument  advanced  by  the  complainant,  both  in  the 
record  and  on  brief,  for  the  adoption  of  this  low  scale  on  both  lime 
and  limestone,  is  the  alleged  necessity  for  encouraging  the  use  of 
these  commodities  by  the  farmer  that  agricultural  production 
might  be  greatly  enhanced,  and  in  support  of  this  argument,  an 
attempt  was  made  to  inject  the  issue  of  ^-patriotism"  the  intima- 
tion being  that  the  carriers  should  establish  this  low  scale  of  rates 
as  a  patriotic  duty.  Objection  to  this  injection  of  this  issue  was 
sustained  by  the  commission  and  the  record  was  ordered  limited 
to  matters  having  direct  bearing  upon  the  relative  reasonableness 
of  the  present  and  proposed  rates. 

The  factors  to  be  considered  in  the  fixing  of  freight  rates  by 
administrative  tribunals  have  become  well  defined  since  the  es- 
tablishment of  the  regular  system  and  there  are  certain  fixed  prin- 
ciples always  to  be  kept  in  mind.  Chief  among  these  is  the  prin- 
ciple that  ''Every  commodity  should  pay  its  own  way''  and  be 
accorded  rates  which  will  yield  a  reasonable  return  to  the  carrier, 
and  regulatory  tribunals  must  look  with  disfavor  upon  attempts 
to  have  extreme  low  rates  accorded  one  commodity  with  the  ex- 
pectation that  any  deficit  incurred  will  be  compensated  by  higher 
rates  on  other  commodities.  To  take  such  action  in  reference  to 
one  commodity  would  open  the  door  wide  for  a  deluge  of  applica- 
tions that  other  articles  useful  in  the  prosecution  of  the  war  be 
similarly  favored. 

It  might  be  just  as  reasonably  asked  that  the  manufactur- 
ers of  the  commodities  under  consideration  force  their  profits  for 
the  duration  of  the  war  and  sell  to  farmers  at  great  cost  and  that 
farmers  sell  their  products  at  cost  to  expect  the  carriers  to  estab- 
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lish  rates  alleged  to  be  so  low  as  would  in  some  instances  not  pay 
the  actual  out-of-pocket  cost  of  transportation  and  terminal  service. 

The  commission  wishes  to  reiterate  the  principle  enunciated 
in  the  Summit  Silica  Sand  Case,  as  reported  in  the  commission's 
annual  report  for  1914  at  P.  249  and  1915  P.  38,  to  the  effect  that 
the  rate  on  a  commodity  cannot  be  made  dependant  upon  its  use. 
This  principle  has  a  special  bearing  on  the  proposal  to  make  the 
rates  on  agricultural  lime  the  same  as  those  on  agricultural  lime- 
stone prayed  for  in  this  proceeding.  The  record  shows  that  agri- 
cultural lime  and  building  lime  are  identical,  the  only  difference 
being  that  under  the  law  lime  sold  for  agricultural  purposes  must 
conform  to  a  certain  standard  as  to  calcium  content,  etc.  We  are 
asked  to  establish  this  scale  of  rates  on  agricultural  lime  largely 
because  of  its  value  as  a  soil  corrective,  the  use  of  which  should 
be  made  wider.  If  this  were  done,  would  it  not,  then,  be  proper 
for  the  manufacturers  and  receivers  of  building  lime  to  ask  that 
this  product  be  also  included  on  account  of  the  necessity  for  its 
use  in  the  construction  of  farm  buildings,  school  houses,  etc.?  It 
is  claimed  that  lime  and  limestone  are  analogous,  but  the  record 
shows  that  lime  is  of  practically  twice  the  value  of  agricultural 
limestone,  is  much  more  susceptible  to  damage,  requiring  greater 
care  in  handling,  and  it  is  not  possible  to  load  cars  to  the  same 
weight  as  agricultural  limestone.  We  can,  therefore,  find  no 
reason  for  reducing  the  rates  on  agricultural  lime  to  the  agricul- 
tural limestone  basis. 

The  carriers  admit  that  their  present  rates  on  lime  are  in  a 
somewhat  chaotic  condition,  but  there  is  not  sufficient  evidence  in 
the  present  record  covering  the  inconsistencies  in  the  lime  rate 
structure  to  warrant  an  order  by  the  commission  with  reference 
to  these  rates.  The  rates  on  agricultural  lime  will,  therefore,  be 
dismissed  from  further  consideration  in  this  report. 

Agricultural  limestone  is  manufactured  by  first  crushing  and 
then  finely  pulverizing  limestone  rock.  When  shipped  it  requires 
tight  box  cars  as  when  exposed  to  moisture  it  becomes  caked  and 
unfit  for  use  in  grain  drills.  It  is  generally  shipped  in  paper  sacks 
although  a  bulk  price  is  named  and  occasional  shipments  move  in 
bulk.  The  minimum  carload  weight  under  the  present  scale  of 
rates  is  50,000  lbs.  There  can  be  no  question  that  a  commodity 
of  this  nature  should  not  be  accorded  a  basis  for  rates  lower  than 
that  applied  on  such  low  grade  commodities  as  crushed  stone,  sand 
and  gravel,  slag,  etc.,  all  of  which  can  be  shipped  in  open  top  equip- 
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raent  loaded  to  limit  of  safety  and  in  the  transportation  of  which 
there  is  a  minimum  risk  of  loss  and  damage. 

It  will  be  seen  on  comparison  that  on  the  average,  the  rates 
we  are  asked  to  establish  on  agricultural  limestone  are  consider- 
ably less  than  the  rates  now  in  effect  on  these  low  grade  commodi- 
ties, some  of  which  were  prescribed  by  this  commission  in  formal 
proceedings.  The  proposed  rates  involve  an  average  reduction  of 
about  40  per  cent,  from  the  present  agricultural  limestone  scale 
and  we  fail  to  find  sufficient  evidence  in  the  record  to  warrant  such 
a  reduction,  especially  at'  this  time  when  the  cost  of  transportation 
has  greatly  increased. 

For  some  time  past  the  carriers  have  striven  vigorously  for 
advance  rates  that  revenues  might  be  provided  to  meet  constantly 
increasing  operating  costs.  This  commission  gave  recognition  to 
these  needs  by  permitting  an  advance  of  15c  per  ton  in  the  rates 
on  bituminous  coal  on  I  &  S  Docket  21-A  and  by  allowing,  subject 
to  a  limitation  of  one  year,  a  general  advance  in  class  rates  under 
I.  &  S.  Docket  26. 

In  view  of  the  action  in  these  cases  it  would  be  entirely  in- 
consistent to  order  a  wholesale  reduction  in  the  rates  on  this  par- 
ticular commodity  when  that  commodity  is  now  enjoying  a  scale 
of  rates  extremely  low  in  comparison  with  the  rates  accorded 
other  commodities  of  lower  grade. 

The  commission  is  deeply  appreciative  of  the  facts  that  more 
general  use  of  agricultural  limestone  throughout  the  state  as  a 
soil  corrective  is  greatly  to  be  desired.  However,  this  result  can 
best  be  accomplished  by  a  continuation  of  the  splendid  educational 
methods  which  have  been  under  way  for  some  time,  rather  than 
through  a  wholesale  reduction  in  freight  rates,  which,  while  im- 
pairing the  revenues  of  the  carriers  at  a  time  when  increased 
revenues  are  needed,  would  not  so  materially  reduce  the  price  of 
the  product  to  the  ultimate  consumer,  the  farmer,  as  to  very 
greatly  encourage  further  use.  The  various  agencies  of  the  state 
as  represented  in  the  university,  the  agricultural  colleges,  agri- 
cultural board  and  the  experiment  stations  through  their  persist- 
ent educational  campaigns  have  already  brought  home  to  large 
numbers  of  farmers  the  high  value  of  these  commodities  and  we 
believe  a  continuation  of  these  efforts  will  eventually  go  further 
in  causing  their  use  to  become  universal,  than  would  an  unwar- 
ranted reduction  in  freight  rates. 

The  situation  above  mentioned  as  to  impairment  of  revenues 
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appears  to  be  especially  acute  with  reference  to  the  electric  lines. 
Furthermore,  conditions  surrounding  the  transportation  of  freight 
by  these  roads  are  entirely  dissimilar  from  those  obtaining  on  the 
steam  lines.  The  commission  will,  therefore  grant  the  motion  of 
the  electric  roads  that  they  be  dismissed  from  the  case. 

As  regards  the  steam  roads,  their  principal  defense  is  based 
on  the  alleged  establishment  at  the  present  time  of  the  42c  scale 
on  agricultural  limestone.  It  has  been  shown,  however,  that  while 
tariffs  have  been  published  by  some  roads  based  on  this  scale,  such 
rates  have  not  been  uniformly  applied  to  all  destination  joints, 
and  in  the  case  of  some  roads,  the  scale  basis  has  not  Meen  ai^pted 
at  all. 

The  commission  will  expect  the  steam  carriers  to  amend  their 
tariffs  as  soon  as  practicable  to  provide  for  the  uniform  application 
of  the  42c  scale  throughout  the  state,  with  the  understanding  that 
joint  hauls  will  be  subject  to  a  minimum  revenue  of  25c  per  ton 
to  each  carrier. 

Since  as  above  stated,  the  carriers  have  relied  on  this  scale 
as  their  chief  defense,  the  commission  assumes  that  they  can  have 
no  objection  to  its  general  application.  We  will,  therefore,  issue 
no  formal  order  of  general  dismissal  at  this  time,  but  will  hold  the 
case  open,  pending  compliance  by  the  carriers  with  the  request 
that  their  tariffs  be  so  reformed. 
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Under  the  Liquor  Licoising  Law  of  Ohio^  a  License  Is  More  Than 
a  Mere  Personal  Privilege  and  it  Does  Not  Cease  with  the  Death 
of  the  Holder  Thereof.  Under  the  Facts  in  This  Case,  and  By 
Virtue  of  Section  1561-52  General  Code,  the  Administrator  of 
a  Decedent  Holder  of  a  Liquor  License,  as  the  Successor  in 
Estate  of  the  Deceased  Licensee,  Succeeds  to  All  the  Rights  and 
Privileges  of  Such  Licensee.  Where  a  Licensee  Dies  After  Hav- 
ing Made  Applicaticm  for  a  Renewal,  and  Before  Such  Applica- 
tion is  Finally  Passed  Upcm,  the  Administrator  Stands  in  the 
Place  of  His  Decedent,  and  Upon  Complying  with  All  the  Pro- 
visions of  Law  and  Being  Duly  Qualified  Therefor,  Can  Hold 
Said  Liquor  License.  Such  Administrator  Possesses  the  Same 
Right  of  Renewal  That  Would  Have  Belonged  to  His  Decedent 
Had  He  Still  Lived  and  is  Entitled  to  Like  Preference  Under  the 
Law.  And  When  Such  an  Application  for  Renewal  is  Rejected 
Upon  the  Grounds  That  the  Quota  for  the  Wet  Unit  Has  Been 
Filled,  the  Administrator  of  the  Deceased  Licensee  is  the  Proper 
Party  to  Prosecute  Appeal  From  Such  Order. 


No.  856 — (Opinion  Dated  December  13,  1917.) 

State  Liquor  Licensing  Board,  Columbus,  Ohio. 

Gentlemen:  Under  date  of  November  23,  1917,  you  ask  an 
opinion  upon  the  following  state  of  facts: 

On  September  5,  1917,  John  Wagner,  the  holder  of  a  liquor 
license,  properly  filed  application  with  his  local  county  board  for 
a  renewal.  On  September  15,  1917,  which  was  the  last  day  of  the 
application  period,  said  John  Wagner  died  and  on  the  same  day 
another  party,  John  Schenz,  filed  an  original  application  for  a 
saloon  license. 

One  of  the  members  of  Wagner's  family  qualified  as  admin- 
istrator and  as  provided  by  the  license  law  took  over  the  manage- 
ment of  the  Wagner  saloon  and  was  in  control  thereof  as  such 
administrator  on  the  date  provided  for  the  announcement  of  the 
names  of  persons  to  whom  licenses  would  be  granted  or  whose  ap- 
plications for  renewals  would  be  granted. 
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Upon  consideration  of  the  two  applications,  the  local  board 
announced  that  it  would  grant  the  application  of  Schenz  for  orig- 
inal license  and  that  it  would  reject  the  application  theretofore 
filed  by  Wagner,  now  deceased,  stating  as  its  grounds  for  such  re- 
jection that  the  quota  for  that  wet  unit  had  been  filled. 

The  administrator  of  Wagner  has  appealed  to  the  state  licens- 
ing board,  from  the  decision  of  the  local  board  rejecting  the  ap- 
plication of  his  decedent  for  a  renewal  of  his  said  license.  You 
further  state  that  the  sole  question  raised  by  the  record  is  whether 
or  not  the  right  of  renewal  for  saloon  license  survives  the  death 
of  the  licensee  and  inures  to  the  benefit  of  his  estate  or  successors, 
or  whether  such  right  of  renewal  is  a  personal  one  granted  to  the 
licensee  and  which  ceases  with  his  death. 

The  question  presented  is  a  new  one  under  our  license  law  and 
as  far  as  I  have  been  able  to  learn  this  is  the  first  time  the  exact 
matter  has  been  raised.  Its  determination  is  important  for  I  can 
well  see  that  property  interests  might  be  involved,  dependent  upon 
the  answer  to  the  conclusion  arrived  at. 

It  may  be  well  to  consider  what  a  license  to  traffic  in  intoxi- 
cating liquors  is,  and  then  more  particularly  consider  what  is  a 
license  to  so  trafiic  under  the  liquor  licensing  act  of  this  state.  A 
license,  generally  speaking  and  probably  in  its  proper  sense,  is  a 
permit  to  do  business  that  can  not  be  done  without  it. 

As  defined  by  our  supreme  court  in  State  v.  Frame,  39  0.  S. 
399,  a  license  is  essentially  a  grant  to  those  to  whom  it  is  given 
or  extended. 

Again,  the  court  in  State  v.  Hipp,  38  0.  S.  199,  defined  license 
as  "permission  granted  by  some  competent  authority  to  do  an  act 
which  without  such  permission  would  be  illegal." 

Licenses  to  trafiic  in  intoxicating  liquors  may  be  divided  into 
two  general  classes:  One  where  the  granting  authority  is  given 
plenary  power  and  is  authorized  to  issue  liquor  licenses  in  such 
number  and  to  such  persons  as  in  his  discrimination  is  determined. 
The  laws  pertaining  to  this  kind  of  liquor  license  usually  provide 
for  both  petitions  on  the  part  of  the  applicant  and  remonstrators 
who  desire  to  protest  against  the  granting  of  such  license.  The 
other  general  class  of  liquor  licenses  are  those  where  the  granting 
power  does  not  possess  the  authority  to  grant  the  licenses  at  will, 
but  where  licenses  are  obtainable  by  such  applicants  as  properly 
qualify  under  the  law.  In  this  class  any  person  possessing  the 
qualifications  prescribed  is  entitled  to  the  liquor  license. 
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As  I  have  said,  while  there  are  two  general  classes,  still  all 
liquor  licenses  do  not  fall  within  one  of  the  two  general  classes, 
for  there  are  liquor  licenses  which  partake  in  varying  degrees  of 
the  character  of  a  license  in  both  of  the  general  classes.  This  is 
the  case  of  the  liquor  license  under  the  Ohio  law.  The  constitu- 
tion and  the  law  provides  that  licenses  shall  not  be  granted  to  a 
person  who  is  not  a  citizen  of  the  United  States  or  who  is  not  of 
good  moral  character. 

The  law  further  provides  that  no  saloon  license  can  be  issued 
to  any  person  who  has  not  been  a  resident  of  Ohio  for  more  than 
one  year  preceding  the  date  of  his  application. 

Further  provision  is  made  by  virtue  of  the  constitutional  re- 
quirement that  not  more  than  one  saloon  shall  be  licensed  in  any 
township  or  municipality  of  less  than  five  hundred  population. 

The  constitution  provides  that  license  to  traffic  in  intoxicating 
liquors  should  be  granted,  and  then  proceeds  to  inhibit  the  issu- 
ance of  licenses  to  certain  persons  and  to  limit  the  number  in 
particular  districts. 

So  the  license  granting  authority  is  possessed  of  some  wide 
discretion  in  determining  the  proper  qualifications  of  the  appli- 
cants. Yet  the  liquor  licensing  boards  have  not  the  plenary  power 
that  is  given  the  license  issuing  authorities  under  some  of  the 
liquor  laws  of  other  states. 

Woollen  &  Thornton   on   Intoxicating   Liquors,   Section   319, 

says : 

"A  license  to  sell  intoxicating  liquor  is  granted  to  the 
recipient  of  it  because  of  his  personal  fitness  to  receive  it  and 
act  thereunder.  It  is  a  personal  trust,  not  transferable,  and 
not.  because  of  iti  non-transferability,  an  asset  of  his  estate 
on  his  decease  or  assignment  in  bankruptcy." 

Citing  In  re  Buck's  Estate,  185  Pa.  St.,  57,  and  other 
cases. 

The  above  quotation  found  in  the  text  of  Woollen  &  Thornton, 
supra,  is  true  as  a  general  proposition,  but  we  must  look  to  the 
specific  statutes  providing  for  the  license  systems  of  the  various 
states,  to  determine  whether  it  has  full  application.  It  is  well 
settled  that  in  the  absence  of  statute  the  grant  of  the  license,  be- 
ing a  personal  trust,  is  not  transferable;  but  some  of  the  states 
have  seen  fit  to  specifically  provide  for  the  assignment  and  transfer 
of  liquor  licenses. 

A  liquor  license  law  is  a  regulatory  law  affecting  the  traffic. 
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Ever  since  the  first  general  statute  passed  by  the  British  parlia- 
ment in  1552,  being  the  act  of  the  fifth  and  sixth  parliaments  of 
Edward  VI,  Chap.  5,  p.  391,  Eng.  Stat,  at  Large,  1540  to  1552, 
various  schemes  of  regulating  this  traffic  have  been  prescribed  by 
law  by  the  legislative  bodies  of  the  different  commonwealths.  This 
legislation  has  been  upheld  as  an  exercise  of  the  police  power  of 
the  state,  a  governmental  power  under  which  permits  are  obtained 
by  virtue  of  the  laws  enacted  thereunder.  These  permits  or 
licenses  are  not  contracts  and  the  licensee  does  not  acquire  any 
contractural  interest.  The  license  is  taken  with  the  tacit  condition 
of  the  power  of  the  sovereign  at  any  time  to  impose  different  or 
additional  restrictions.  In  some  jurisdictions  it  has  been  held  that 
liquor  licenses  are  not  property — at  least  they  are  not  property  in 
any  legal  constitutional  sense. 

If  the  Ohio  law  merely  provided  for  the  grant  of  a  liquor  li- 
cense and  made  no  provision  whatsoever  for  a  transfer  or  assign- 
ment of  such  license,  nor  any  provision  for  survivors  in  interest 
of  such  license,  I  would  have  no  difficulty  in  determining  that  it 
was  a  right  inuring  solely  to  the.  person  to  whom  the  license  was 
granted  and  that  all  the  privileges  pertaining  thereto  ceased  upon 
the  death  of  the  holder  of  such  license.  However,  our  legislature 
has  seen  fit,  as  have  the  legislatures  of  some  other  states,  to 
make  provision  for  the  transfer  and  assignment  of  liquor  licenses. 

In  considering  this  question,  it  will  be  necessary  to  refer  to 

the  following  sections  of  the  General  Code. 

Section  1261-52  G.  C.  provides  in  part: 

"Upon  the  death  of  a  licensee  *  *  the  interest  of  the  de- 
cedent shall  be  disposed  of  by  the  administrator  *  *  under 
the  direction  of  the  probate  court  without  delay.  The  sur- 
viving member  or  partner  *  *  (or  if  there  be  no  survivors  in 
i'^tere'^t  then  the  relict  of  the  deceased,  or  if  there  be  no  relict 
then  the  child  or  children),  paying  to  the  said  administrator 
*  *  such  an  amount  *  *  shall  have  the  right  to  assume  the 
interest  of  said  decedent  providing  said  notice  is  given  of  such 
intention  to  the  probate  court  within  thirty  days  after  the 
death  of  the  decedent.  If  a  license  or  an  interest  therein  shall 
pass  by  descent  or  otherwise  to  one  who  cannot  qualify  under 
the  law  as  licensee,  or  if  the  survivor  or  relict  or  child  or  chil- 
dren, as  the  case  may  be,  shall  not  in  the  time  prescribed  elect 
to  assume  said  decedent's  irterest  in  the  license,  or  if  said  sur- 
vivor or  relict  or  child  or  children,  as  the  case  may  be,  does  not 
comply  with  the  terms  fixed  by  the  court,  the  probate  court 
shall  order  the  license  as  a  whole  sold,  without  delay  but  after 
proper  notice  given  by  publication,  and  shall  order  the  pro- 
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ceeds  distributed  to  the  survivors  in  the  ownership  of  the  li- 
cense, if  there  be  such,  and  the  executor  or  administrator  of 
the  decedent,  according  as  their  interest  may  appear,  provid- 
ing, however,  that  the  purchaser  of  the  license  shall  be  duly 
qualified  under  the  law,  and  provided  further  that  the  said  pur- 
chaser shall  have  filed  the  application  required  by  law  of  an 
original  applicant  for  a  license. 

If  all  the  conditions  have  been  complied  with,  and  if  the 
applicant  is  qualified  by  law,  the  county  licensing  board  shall, 
upon  proper  certificate  from  the  probate  court  and  without  fee, 
transfer  the  license  to  the  purchaser  thereof  for  the  remainder 
of  the  license  year.  The  said  purchaser  shall  have  all  the 
rights  and  obligations  of  the  original  licensee  under  said  li- 
cense. 

Pending  the  settlement  in  the  probate  court,  the  executor 
or  administrator  may  continue  the  business  upon  notice  to 
the  county  licensing  board  that  such  is  his  intention,  but  within 
three  days  said  executor  or  administrator  must  file  an  applica- 
tion in  all  respects  as  is  required  of  an  original  applicant,  ex- 
cept that  no  fees  shall  be  required.  And  if  said  executor  or  ad- 
ministrator does  not  possess  the  qualifications  required  by 
law,  the  probate  court  may  appoint  some  person  who  has  such 
qualifications  to  serve  as  trustee  of  the  license  pending  said 
settlement.  If  there  are  survivors  in  interest  in  the  license, 
said  survivors  shall  have  the  privilege  of  continuing  said  busi- 
ness until  the  settlement  in  the  probate  court  has  been  effected. 

So  far  as  applicable,  and  so  far  as  is  not  inconsistent 
herewith,  the  laws  of  Ohio  concerning  the  disposition  of  the 
personal  estate  of  a  deceased  person  shall  be  applied.'' 

Section  1261-35  G.  C.  (107  0.  L.  23),  providing  where  and  how 

applications  shall  be  filed  and  when  same  shall  be  considered  under 

the  new  license  year  as  in  the  amended  act  provided,  reads  in  part 

as  follows: 

*****  except  that  in  the  case  of  applications  for  the  in- 
termediary license  period  hereinbefore  provided  for  no  appli* 
cation  for  a  saloon  license  filed  with  the  said  county  license 
board  before  the  first  day  of  September,  1917,  and  after  the 
fifteenth  day  of  September,  1917,  may  be  considered  by  the 
board  until  after  the  fourth  Monday  in  November,  1917.' 
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Section  1261-43  G.  C.  (107  0.  L.  23),  reads  in  part  as  follows: 

"  *  *  *  Where  the  number  of  applications  is  greater 
than  the  number  of  licenses  allowed  by  law,  the  applicants  who 
were  engaged  in  the  sale  of  intoxicating  liquors  prior  to  the 
fourth  Monday  of  May,  1912,  (or  their  bona  fide  successors  in 
title)  as  evidenced  by  the  payment  of  the  assessment  for  the 
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preceding  period  under  Section  6071  of  the  General  Code  shall 
be  preferred,  provided  they  are  otherwise  qualified  by  law. 

Section  1261-47  G.  C.  (107  0-  L.  25),  provides,  among  other 
things,  that  on  the  expiration  of  each  of  said  licenses,  the  said 
license  shall  be  renewed  upon  the  application  of  the  licensee,  sub- 
ject to  the  same  conditions,  qualifications  and  limitations  applying 
to  a  new  applicant  for  license,  and  that  no  applicant  for  a  renewaJ 
of  license  shall  be  refused  a  license  unless  the  said  applicant  has 
not  met  the  qualifications  required  by  law. 

Under  Section  1261-52,  supra,  upon  the  death  of  the  licensee 
Wagner,  his  interest  should  be  disposed  of  by  the  administrator 
under  the  direction  of  the  probate  court,  and  it  is  therein  provided 
that  decedent's  wife,  if  he  has  one,  and  if  not,  then  his  child  or 
children,  is  entitled  to  assume  the  interest  of  the  decedent  in  said 
license,  paying  to  the  administrator  the  sum  determined  and  com- 
plying with  the  provisions  of  the  statute  in  reference  to  qualifica- 
tions. This  section  contains  an  inference  that  the  existing  license 
may  pass  by  descent  to  one  who  could  not  qualify  as  a  licensee,  and 
makes  provision  for  auch  a  case.  Likewise,  if  there  is  no  election 
to  assume  the  interest  of  the  decedent  in  the  license,  provision  is 
made  for  the  sale  of  the  license,  the  proceeds  of  such  sale  to  be 
paid  to  the  administrator  or  ''to  the  survivors  in  the  ownership 
of  the  license,"  according  as  their  interests  may  appear.  .  It  will 
be  noted  of  course  that  the  continual  provision  is  made  that  the 
person  to  whom  the  license  finally  goes  shall  possess  the  qualifica- 
tions of  a  licensee  as  provided  by  the  constitution  and  the  law. 

This  section  in  terms  makes  it  the  duty  of  the  county  licensing 
board,  upon  certification  from  the  probate  court,  to  transfer  such 
license  to  the  purchaser  thereof  for  the  remainder  of  the  license 
year,  and  grants  to  the  purchaser  all  the  rights  and  obligations  of 
the  original  licensee  under  said  license. 

As  I  understand  the  facts  in  the  present  case,  the  administra- 
tor has  under  the  law  continued  the  business,  having  been  found 
'  to  possess  the  qualifications  necessary  therefor.  But  attention  is 
directed  to  the  fact  that  even  if  the  administrator  could  not  have 
so  qualified,  the  probate  court  was  authorized  to  appoint  a  qualified 
person  to  serve  as  trustee  of  the  license,  pending  settlement  in 
the  probate  court 

Your  attention  is  further  called  to  the  concluding  provision  of 
the  section  which  makes,  so  far  as  applicable  and  so  far  as  is  not 
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inconsistent  with  the  section,  the  laws  of  Ohio  applicable  concern- 
ing the  disposition  of  the  personal  estate  of  a  deceased  person. 

I  think  it  is  plain  and  beyond  any  possible  controversy  that  at 
least  pending  the  settlement  in  the  probate  court  and  during  the 
existent  license  year,  the  administrator  held  the  license  with  all 
the  rights  and  liabilities  exactly  as  the  original  licensee.  I  take 
it  that  it  was  his  duty  to  conserve  the  value  of  this  license  the  same 
as  he  would  the  assets  of  the  estate  coming  into  his  hands,  and 
that  the  proceeds  arising  from  the  sale  or  transfer  of  such  license 
would  be  treated  as  assets  of  the  estate. 

Now,  could  it  be  that  the  legislature,  in  imposing  this  specific 
duty  upon  the  administrator,  intended  that  all  duties  devolving 
upon  the  administrator  should  cease  by  reason  of  the  expiration 
of  the  then  current  license  year?  If  such  were  the  intention,  would 
not  the  law-makers  have  confined  the  provisions  of  Section  1261-52 
G.  C.  to  the  license  year  of  decedent's  death? 

In  14  N.  S.  Wales  Law  Rep.  430,  in  the  case  of  Dunlop  v.  Uhr, 
the  supreme  court  of  New  South  Wales  was  considering  the  au- 
thority of  an  assignee  in  bankruptcy  on  the  question  pf  renewal  of 
a  liquor  license.  The  court  held  that  the  assignee  might  carry  on 
the  business  of  such  licensee  until  the  expiration  of  the  license,  but 
that  he  could  not  renew  the  license.  Innes,  J.,  at  p.  433,  as  well 
as  the  concurring  justice,  Stephen,  bases  his  conclusion  upon  the 
express  language  of  the  licensing  act  (Section  15  of  45  Vic.  No. 
14),  which  states: 

"If  any  licensee  shall  die  or  become  insolvent  before  the  ex- 
piration of  his  license,  his  executors  or  administrators  or  his 
official  assignee,  as  the  case  may  be,  may  by  an  agent  specially 
authorized  in  writing  by  the  licensing  magistrate,  carrv  on  the 
business  of  such  licensee,  until  the  expiration  of  his  license." 

The  court  further  says  that  in  its  opinion  it  required  the  ex- 
press authorization  of  the  legislature  to  allow  an  assignee  to  sell 
liquor  as  the  publican  could. 

I  am  of  the  opinion  that  in  the  absence  of  a  limitation  to  the 
current  license  year,  the  authority  given  by  our  licensing  act  to 
the  administrator  is  a  general  authority,  limited  only  by  the  pro- 
visions of  the  section  and  the  orders  of  the  probate  court. 

At  the  time  our  state  constitution  was  amended  so  as  to  pro- 
vide for  the  granting  of  liquor  licenses,  it  was  further  provided 
that  the  granting  of  saloon  licenses  should  be  limited  according 
to  population.     At  that  time  it  was  well  known  that  in  many  of 
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the  license  units  a  greater  number  of  saloons  were  doing  business 
than  such  unit  would  be  entitled  to  under  its  quota.  Then  too, 
recognition  was  given  to  the  fact  that  many  persons  were  engaged 
in  the  traffic  of  intoxicating  liquors,  a  recognized  business  under 
the  Ohio  laws  and  the  liquor  taxation  system  then  existing,  and 
the  legislature,  in  the  enactment  of  statutes  carrying  into  effect 
the  constitutional  amendment,  sought  to  give  a  priority  of  right 
to  license  to  applicants  who  had  been  engaged  in  the  sale  of  in- 
toxicating liquors. 

In  Section  28  of  the  act,  Section  1261-43  G.  C,  express  pro- 
vision was  made  that  when  the  number  of  applications  is  greater 
than  the  number  of  licenses  allowed  by  law,  those  applicants  who 
ere  engaged  in  the  sale  of  intoxicating  liquors  prior  to  the  fourth 
Monday  of  May,  1912,  or  their  bona  fide  successors  in  title,  as 
evidenced  by  the  payment  of  the  assessment  for  the  preceding 
period  under  Section  6071  G.  C,  should  be  preferred,  provided  they 
are  otherwise  qualified  by  law.  This  probably  would  have  been  re- 
garded as  an  executed  law  and  only  applicable  at  the  time  of  the 
first  granting  of  the  licenses  under  the  new  licensing  act,  but  for 
the  fact  that  the  last  legislature  has  seen  fit  to  reenact  it,  and 
Section  1261-43  G.  C,  supra,  contains  the  same  language.  This 
section  so  enacted  continues  the  preferential  right  given  to  ap- 
plicants, tracing  their  title  as  therein  provided. 

I  have  heretofore  stated  that  authorities  have  held  that  a 
liquor  license  does  not  constitute  property  in  the  constitutional 
sense.  The  Ohio  courts  have  not  decided  either  that  such  a  license 
is  property  or  otherwise. 

In  Horrigan  v.  Mendelson,  18  N.  P.  (N.  S.)  596,  it  was  held: 

"A  saloon  license  is  not  personal  property  in  this  state, 
in  the  sense  that  it  is  subject  to  levy  and  execution." 

Laeghley,  J.,  calls  attention  to  the  authorities  supporting  the 
claim  that  this  license  is  property  and  also  to  the  adjudications 
holding  the  license  not  to  be  property  subject  to  levy  on  execution. 
While  the  question  before  the  court,  and  which  was  finally  decided, 
was  whether  or  not  a  saloon  license  was  personal  property  in  the 
sense  that  it  is  subject  to  levy  and  execution,  the  reasoning  of  the 
court,  as  well  as  its  opinion  that  such  a  license  was  a  mere  privilege 
and  that  a  holding  that  the  license  was  property  would  present 
many  anomalous  situations,  indicates  the  trend  of  mind  of  the 
court  upon  what  it  conceded  to  be  a  difficult  question. 

I  would  follow  the  decision  that  a  saloon  license  is  not  per- 
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sonal  property  in  the  sense  that  it  is  subject  to  levy  and  execution, 

but  with  all  due  respect  I  am  constrained  to  hold  that  it  is  more 

than  "a  mere  privilege." 

In  2  N.  B.  N.  Rep.  245 ;  98  Fed.  407,  in  the  case  of  In  re  Becker, 

the  court  says: 

'The  statutes  of  the  state  permit  a  license  to  be  transfer- 
red, subject  to  the  approval  of  the  court  of  quarter  sessions; 
and  I  regard  it,  therefore,  as  so  far  property,  Vhich,  prior  to 
the  filing  of  the  petition,  a  bankrupt  could  by  any  means  have 
transferred,*  that  the  right  to  sell  it  (I  do  not  say  the  right 
to  exercise  it)  will  pass  to  the  trustee.  No  doubt  there  is  a 
clearly  visible  distinction  between  a  right  to  property  and  a 
mere  personal  privilege ;  but  I  see  no  abstract  reason  why  some 
personal  privileges  may  not  also  come  to  have  qualities  belong- 
ing usually  to  property  rights  alone, — such,  for  example,  as 
capacity  to  be  transferred,  and  sufficient  attractiveness  to 
make  other  persons  willing  to  pay  money  for  the  opportunity 
to  acquire  them.  Where,  as  in  the  case  of  a  license  to  sell 
liquor,  these  qualities  are  found  to  exist,  in  fact,  it  seems  to 
me  the  privilege  has  ceased  to  be  a  privilege  merely,  and  has 
become,  in  some  sense,  and  in  some  degree,  property  also.  It 
can  hardly  be  sound  to  hold  that  a  bankrupt's  creditors  may 
not  avail  themselves  of  the  fact  that  money  can  be  had  for  the 
chance  of  stepping  into  the  licensee's  place,  but  that  the  bank- 
rupt himself  may  make  the  same  bargain,  and  put  the  money 
safely  into  his  pocket.  The  license  court  may  or  may  not  ac- 
cept the  buyer  as  the  bankrupt's  successor.  That  is  the  buy- 
er's affair,  and  is  not  decisive  upon  the  point  now  being  con- 
sidered. He  buys  a  contingency,  and  buys  it  with  his  eyes 
open;  but,  in  my  opinion,  the  trustee  has  the  contingency  to 
sell,  and  the  bankrupt  is  bound  to  execute  the  instrument  ne- 
cessary to  carry  out  the  sale." 

See  also  Re  Brodbine,  93  Fed.  643. 

And  the  same  conclusion  is  reached  by  the  circuit  court  of 
appeals  in  Fisher  v.  Cushman,  51  L.  R.  A.  292,  C.  C.  A.  381,  103 
Fed.  860. 

In  Deggender,  Receiver,  v.  Seattle  Brewing  &  Malting  Co.,  83 

Pac.  898,  the  Washington  supreme  court  held  as  shown  by  the  first 

paragraph  of  the  syllabus,  which  reads  as  follows: 

"A  license  to  sell  intoxicating  liquors,  which,  under  the 
terms  of  the  statute,  is  transferable,  and  therefore  has  a 
money  value,  is  an  asset  of  the  estate  of  the  licensee  to  which 
a  receiver  for  the  benefit  of  his  creditors  is  entitled." 

Mount,  C.  J.,  uses  the  following  language: 

"Under  statutes  which  do  not  permit  transfers  of  the  li- 
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cense  from* one  person  to  another,  and  where  the  right  is  a 
personal  privilege  only,  we  think  the  rule  stated  is  undoubtedly 
correct.  But  where  the  statute  recognizes  the  right  of  trans- 
fer from  one  to  another,  and  where  the  right  is  a  valuable 
right,  capable  of  being  surrendered  and  reduced  to  money,  a 
different  rule  prevails.  In  such  cases  the  license  or  right  to  do 
business  becomes  a  valuable  property  right,  subject  to  barter 
and  sale.  It  is  property  with  value  and  quality.  The  United 
States  courts  have  held  that  liquor  licenses  issued  under  stat- 
utes authorizing  a  transfer  are  assets  of  an  estate,  under  the 
bankruptcy  act.  Fisher  vs.  Cushman,  51  L.  R.  A.  292,  43  C.  C. 
A.  381,  103  Fed.  860;  Re  Becker,  98  Fed.  407;  Re  Fisher,  98 
Fed.  89 ;  Re  Brodbine,  93  Fed.  643 ;  Re  Gallagher,  16  Blatchf . 
410  Fed.  Cas.  No.  5,  192.  Mr.  Black,  in  discussing  these  cases 
and  the  question  involved  in  this  action,  in  this  note  appended 
to  the  case  of  Fisher  vs.  Cushman,  43  C.  C.  A.  392,  says :  If 
these  questions  (referring  especially  to  franchises  to  collect 
tolls  and  the  like)  should  again  arise,  it  is  probable  that  they 
would  be  decided  in  accordance  with  the  rule  laid  down  in  re- 
gard to  liquor  licenses ;  the  true  test  being  found  in  the  ques- 
tion whether  the  franchise  or  right  is  actually  transferable, 
with  the  consent  of  the  authorities  and  without  any  practical 
difficulty,  and  whether  it  has  a  market  value  and  can  be  dis- 
posed of  by  sale.'  This,  it  seems  in  reason,  must  be  the  cor- 
rect rule.  If  a  license  to  sell  liquors  is  transferable,  valu- 
able, and  is  subject  to  sale,  it  is  certainly  not  merely  a  personal 
privilege,  but  it  has  all  the  attributes  of  property,  except  tangi- 
bility, and  must  be  treated  as  property.*' 

In  19  Vict.  Law  Rep.  66,  the  supreme  court  of  Victoria,  con- 
struing their  licensing  act,  which  is  somewhat  similar  to  ours, 
where  a  widow  of  a  licensee  carried  on  the  business  for  a  time 
until  the  administrator  was  appointed,  who  nominated  the  widow 
as  his  agent  to  carry  on  the  business  and  subsequently  sold  the 
business,  making  application  to  the  licensing  court  to  transfer  the 
license  to  his  transferee  under  a  section  empowering  the  licensing 
court  to  transfer  licenses  "to  any  person  of  whom  the  court  may 
approve  upon  the  application  of  the  holder  of  the  license  and  the 
proposed  transferee  jointly" ;  held :  That  were  it  not  for  the  pro- 
vision of  Section  115  of  the  licensing  act,  the  license  would  be  a 
personal  privilege,  coming  to  an  end  on  the  death  of  the  licensee. 
But  since  said  section  provided  that  in  case  of  the  decease  of  the 
licensee  before  the  expiration  of  his  license,  his  administrator  by 
agent  might  be  specially  authorized  to  carry  on  the  business,  it 
was  apparent  that  the  legislature  had  made  this  provision  to  pro- 
tect the  license  and  that  said  license  is  kept  in  existence  as  a  part 
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of  the  estate  and  becomes  the  legal  property  of  the  administrator, 

passing  to  him,  he  becoming  the  owner  thereof  for  the  benefit  of 

the  persons  beneficially  interested  in  the  estate. 

In  In  re  Peck  v.  Cargill,  167  N.  Y.  391,  on  an  appeal  from  an 

order  revoking  and  cancelling  a  liquor  tax  certificate,  O'Brien,  J., 

in  delivering  the  opinion  of  the  court,  said : 

"These  certificates  are  recognized  by  the  statute  under 
which  they  are  issued  as  a  species  of  property  transferable 
from  one  to  another.  They  are  the  evidence  of  a  right  or 
privilege  to  carry  on  a  certain  kind  of  business  issued  by  the 
state  to  the  individual  and  hence  a  thing  of  pecuniary  value." 

Martin,  J.,  in  concurring  in  this  opinion,  nays: 

"While  it  has  been  said  that  a  tax  certificate  possesses 
some  of  the  elements  of  property  and  to  an  extent  may  be  so 
regarded,  still  it  is  at  most  a  qualified  property  subject  to  all 
the  provisions  of  the  statute  and  may  be  cancelled  or  destroyed 
in  the  manner  specified." 

That  a  liquor  license  can  be  considered  as  some  species  of 
property  appears  from  a  statute  of  the  State  of  Connecticut  which 
has  a  provision  giving  the  right  to  attach  liquor  licenses.  It  pro- 
vides a  way  for  the  attachment  and  levy  of  execution  upon  liquor 
licenses. 

In  Quinnipiec  Brewing  Co.  v.  Hackbarth,  50  Atl.  Rep.  1023, 
the  supreme  court  of  errors  of  Connecticut  was  called  upon  to 
construe  that  portion  of  their  liquor  licensing  act  which  provides 
that  "the  license  and  all  right  and  interest  therein'*  may  be  at- 
tached, etc.,  and  that  such  attached  license  "should  be  holden  to 
respond  to  execution  in  the  same  manner  and  for  the  same  length 
of  time  as  personal  property  attached."  The  attaching  officer 
took  the  certificate  into  his  custody. 

The  court  says  at  p.  1024 : 

"*  *  *  He  attached  and  levied  upon  something  more 
than  a  worthless  piece  of  paper  which  his  hands  rested  upon. 
He  attached  and  levied  upon  a  'license' — ^speaking  after  the 
manner  of  common  speech  and  the  statutory  meaning  given  to 
the  word — upon  the  valuable  intangible  right  conferred  upon 
the  licensee,  of  which  the  paper  was  the  recognized  token  and 
representative.  Holding  the  paper,  he  held  the  embodyment  of 
the  liquor  selling  franchise — a  valuable  thing — to  respond  to 
a  judgment  *  *  *." 

In  that  case  also  it  appears  that  the  license  was  the  subject  of 
replevin  proceedings. 
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« 

I  cite  this  case  merely  to  show  that  this  intangible  right  or 
interest  in  a  license  has  been  treated  in  some  cases  as  if  it  pos- 
sessed some  attributes  of  property. 

In  Bonnie  &  Co.  v.  Perry,  Trustee,  78  S.  W.  208,  the  court  of 

appeals  of  Kentucky  held : 

"Under  Ky.  St.  1903,  Section  4203  et  seq.,  relative  to  liquor 
licenses  which  contemplate  that  a  license  be  given  to  a  definite 
person  to  sell  at  a  definite  place,  although  Section  4198  allows 
(but  does  not  compel)  the  authorities  to  renew  a  license  in 
case  of  the  death  or  transfer  of  the  business  by  the  licensee  to 
his  personal  representative  or  the  purchaser,  a  license  is  a 
mere  personal  privilege  and  is  not  transferable,  and  any  at- 
tempt by  an  insolvent  licensee  to  transfer  his  license  to  a 
creditor  does  not  render  the  creditor  who  accepts  it  liable  to 
pay  anything  for  the  license  to  the  licensee's  trustee  in  bank- 
ruptcy." 

The  court  in  this  case  held  that  the  Kentucky  statute  did  not 

compel  the  authorities,  although  it  permitted  them  to  renew  the 

license  to  the  personal  representative,  etc.,  and  stated  that  such  a 

license  was — 

"an  intangible  privilege  without  vendible  value  or  quality.  It 
might  be  abandoned  by  its  owner  or  be  revoked  at  any  time  for 
certain  causes  by  the  public  authority  granting  it.  It  is  not 
transferable.  The  fact  that  the  city  council  and  county  court 
are  allowed  to  transfer  it  without  additional  charges,  upon  the 
application  of  the  owner,  does  not  give  him  the  right  to  trans- 
fer it.'' 

The  court  further  found  that  as  a  matter  of  fact  in  that  case 
the  license  did  not  appear  to  have  been  really  transferred  by  either 
the  city  or  county  authorities.  Such  transfer  had  only  been  ef- 
fected or  attempted  to  have  been  done  by  the  licensee  himself. 

I  do  not  think  this  Kentucky  decision  is  authority  in  the  in- 
stant case.  Under  our  statute  the  license  is  transferable.  Fur- 
ther, the  provisions  of  Section  1261-52,  supra,  unlike  the  Ken- 
tucky statutes,  appear  to  make  it  mandatory  upon  the  county  li- 
censing board  to  transfer  the  license  to  a  purchaser  thereof  for 
the  remainder  of  the  license  year  upon  compliance  with  all  the 
conditions  and  a  finding  that  the  transferee  is  qualified  by  law. 

From  all  the  foregoing,  I  am  inclined  to  the  view  that  the 
legislature  in  its  enactment  of  the  liquor  licensing  law,  particu- 
larly Section  1261-52  G.  C,  intended  to  confer  more  than  a  mere 
personal  privilege  upon  the  holder  of  such  a  license.    True,  it  may 
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not  be  subject  to  sale  or  execution,  because  I  can  well  see  that  the 
execution  officer  would  not  be  in  a  position  to  transfer  the  full  title 
to  the  purchaser,  but  it  might  be  possible  for  a  diligent  creditor  to 
realize  upon  its  value  by  way  of  some  proceeding  in  aid  of  execu- 
tion. 

Under  the  facts  in  the  case  we  are  called  upon  to  consider,  the 
administrator  has  followed  the  express  terms  of  the  statute. 
There  of  course  is  and  could  be  no  question  but  that  he  held  the 
liquor  license  for  the  estate  during  the  period  of  the  existing  li- 
cense year.  Had  he  been  able  to  close  up  that  portion  of  the  es- 
tate prior  to  the  date  when  announcements  would  be  made  by  the 
licensing  board  of  those  to  whom  it  intended  to  grant  licenses, 
and  a  transfer  had  been  made  of  such  license  to  the  purchaser 
thereof,  it  is  my  view  that  such  purchaser  would  have  succeeded 
to  all  the  rights  of  the  original  licensee,  would  have  been  the  suc- 
cessor in  title  as  contemplated  in  Section  1261-43  (107  0.  L.  28), 
and  should  have  been  preferred,  provided  he  was  otherwise  qual- 
ified by  law. 

I  do  not  believe  the  situation  is  changed  by  the  fact  that  the 
administrator  has  not  as  yet  closed  up  that  portion  of  the  estate  in 
the  probate  court  in  the  manner  prescribed  by  the  liquor  licensing 
act.  While  of  course  it  must  be  conceded  that  a  renewal  license 
could  not  have  been  granted  to  the  deceased,  it  is  my  opinion  that 
such  renewal  license  could  be  granted  to  the  administrator  who 
stands,  on  behalf  of  his  decedent's  estate,  in  the  place  of  the  de- 
decedent,  succeeding  to  all  his  rights  as  well  as  his  liability. 

Under  the  authority  of  Section  1261-31  G.  C,  county  liquor 
licensing  boards  among  other  things  are  authorized  to  renew,  as 
provided  by  law,  all  licenses  to  traffic  in  intoxicating  liquors  in  the 
county  wherein  the  board  is  situated. 

Under  Section  1261-43  as  amended  (107  0.  L.  23),  where  the 
number  of  applications  is  greater  than  the  number  of  licenses  al- 
lowed by  law,  the  applicants  who  are  engaged  in  the  sale  of  intox- 
icating liquors  prior  to  the  fourth  Monday  of  May,  1912  (or  their 
bona  fide  successors  in  title),  as  evidenced  by  the  payment  of  the 
assessment  for  the  preceding  period  under  Section  6071  G.  C., 
shall  be  preferred,  provided  they  are  otherwise  qualified  by  law. 

Section  1261-47  as  amended  (107  0.  L.  25),  which  re-enacts, 
with  some  amendments.  Section  32  of  the  original  license  act,  ex- 
pressly authorizes  the  renewal  of  licenses  and  specifically  provides 
that: 
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"  *  *  *  no  applicant  for  a  renewal  of  license  shall  be  re- 
fused a  license  unless  the  said  applicant  has  not  met  the  quali- 
fications required  by  law.  *  *  *" 

The  word  "renew"  etymologically  contemplates  something 
more  than  passivity  and  suffering  the  state  to  continue  as  it  was. 
The  renewal  of  a  note,  for  instance,  consists  of  a  distinct  contract 
for  the  period  of  time  covered  by  the  renewal  or  under  the  same 
terms  and  conditions.  The  renewal  of  a  policy  of  insurance  like- 
wise constitutes  a  separate  and  distinct  contract  for  the  period 
covered  by  the  renewal  under  the  same  terms  and  conditions.  The 
renewal  of  a  lease  is  an  extending  of  the  term  under  the  same  con- 
ditions, importing  the  giving  of  a  new  lease  like  the  old  one,  with 
the  same  terms,  stipulations  and  covenants.  A  lease  might  be 
made  for  a  year,  renewable  annually  for  ten  years,  at  the  option 
of  the  lessee.  If  the  lessee  had  a  right  to  assign  the  lease,  the 
right  of  renewal  would  follow  and  adhere  to  the  lease. 

The  right  to  renew  a  liquor  license  is  conferred  by  the  stat- 
ute. This  right  inures  to  the  applicant  by  reason  of  the  fact  that 
he  is  a  licensee,  and  it  is  my  view  that  this  right  of  renewal  fol- 
lows the  license  and  that  the  person  who  at  the  expiration  of  the 
annual  period  holds  the  license,  with  it  possesses  the  right  of  re- 
newal. True,  throughout  the  entire  license  statute  runs  the  pro- 
vision that  no  one  can  be  a  licensee  unless  he  possesses  the  quali- 
fications required  by  law. 

In  State  ex  rel.  v.  Steiner,  151  N.  W.  256,  the  supreme  court 
of  Wisconsin  was  construing  certain  provisions  of  their  liquor  li- 
censing law,  which  in  some  respects  is  similar  to  ours.  The  first 
paragraph  of  the  syllabus  reads  as  follows: 

"In  St.  1913,  Sec.  1565d,  forbidding  the  issuance  of  retail 
liquor  dealer's'  licenses  beyond  the  proportion  of  one  for  every 
250  inhabitants,  except  in  certain  cases,  where  there  was  such 
a  license  issued  and  in  force  on  or  prior  to  June  30,  1907,  the 
conjunction  'or*  is  not  to  be  read  'and,'  but  the  exception  ap- 
plies where  a  license  for  the  year  1907  had  been  issued  to  one 
who  died  during  the  year,  and  whose  business  was  conducted 
by  his  administratrix  till  the  end  of  the  year,  when  it  was  taken 
over  by  another,  who  procured  a  renewal  of  the  license." 

In  this  case  one,  McGarty,  held  a  retail  liquor  license  for  the 
year  ending  June  30,  1907.  He  died  on  October  5,  1906  and  his 
widow  and  administratrix  conducted,  for  his  estate,  this  retail  liq- 
uor business  from  the  time  of  his  death  up  to  and  including  June 
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30,  1907.  After  that  time,  other  persons,  to  whom  retail  liquor 
licenses  were  issued,  continued  the  business  as  tenants  of  the 
premises  in  question,  and  this  continued  every  year  thereafter 
until  the  year  1914,  when  such  a  license  for  this  place  was  issued 
to  the  respondent  Steiner. 

On  June  30,  1907  and  every  year  since,  the  city  in  which  the 
business  was  conducted,  counting  the  licensed  premises  in  ques- 
tion, had  more  than  one  license  for  each  two  hundred  and  fifty 
inhabitants  or  fraction  thereof. 

The  circuit  court  held  that  the  license  of  Steiner  expiring 
June  30,  1915  was  valid,  and  gave  judgment  accordingly,  dismis- 
sing the  complaint. 

At  p.  257  the  court  says : 

"The  appellant  contends  that  on  the  death  of  McGarty  on 
October  5,  1906,  his  license  expired,  and  did  not  pass  to  his 
administratrix  or  authorize  her  to  continue  the  retail  sale  of 
liquors  to  be  drunk  on  the  premises,  consequently  there  was 
no  license  in  force  for  the  premises  in  question  on  June  30, 
1907,  and  that  a  proper  reading  of  the  statute  *  *  *  forbade 
the  issue  of  retail  liquor  licenses  beyond  the  proportion  of  one 
for  every  250  inhabitants  or  fraction  thereof,  except  in  certain 
cases  where  there  was  such  a  license  issued  and  in  force  on 
and  prior  to  June  30,  1907." 

The  supreme  court  affirmed  the  judgment  of  the  circuit  court 
and  held  that  within  the  meaning  of  the  statute  there  was  a 
license  in  force  on  or  before  June  30,  1907.  This  case  in  effect 
held  that  since  the  license  of  the  deceased  passed  to  the  admin- 
istratrix and  authorized  her  to  continue  the  business,  there  was 
a  license  in  force  for  the  year  ending  June  30,  1907  and  that  the 
successive  renewals  protected  the  license  of  Steiner  and  that  his 
license  expiring  June  30,  1915  under  such  renewals  was  valid. 

I  am  inclined  to  the  view  that  the  right  of  renewal  given  by 
the  statute  follows  the  license  and  that  since  the  legislature  has 
seen  fit  to  make  the  license  a  right  in  or  to  property  as  hereinbe- 
fore set  out,  there  has  also  been  superadded  another  right;  that 
is,  upon  the  filling  of  the  qualifications  by  the  applicant,  the  fur- 
ther right  to  have  a  renewal  of  the  license. 

From  the  facts  contained  in  your  communication,  I  gather 
that  after  the  death  of  the  licensee,  Wagner,  his  administrator, 
following  the  law,  was  authorized  to  and  did  continue  the  business 
of  his  decedent.  If  this  were  so,  the  county  liquor  licensing  board 
at  that  time  recognized  the  administrator  as  standing  in  the  place 
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of  the  deceased  licensee.  His  complying  with  the  statute  in  or- 
der to  continue  the  business,  constituted  him  an  applicant,  at  least 
under  Section  1261-32  G.  C,  which  provides  that  the  adminis- 
trator must  file  an  application  in  all  respects  as  is  required  of  an 
applicant,  except  that  no  fees  shall  be  required.  If  the  foregoing 
be  true,  then  the  board  has  already  recognized  the  standing  of  the 
administrator  as  the  successor  of  the  deceased  licensee. 

The  administrator  standing  in  the  place  of  the  deceased  li- 
censee and  by  his  qualifications  being  an  applicant,  even  though 
in  a  representative  capacity  holding  the  license  of  one  who  was 
himself  or  by  succession  entitled  to  preference,  it  is  my  opinion 
that  said  administrator  possessed  all  the  rights  of  the  original 
licensee,  including  the  right  to  renewal,  and  the  county  liquor  li- 
censing board  in  question  was  in  error  in  concluding  that  the  right 
of  renewal  ceased  with  the  death  of  the  licensee. 

Under  the  Pennsylvania  statute,  while  the  law  itself  is  silent 

upon  the  subject,  the  decided  weight  of  authority,  as  stated  by 

the  court  in  McOmber's  License,  3  Pa.  Dist.  Rep.  431,  is  that: 

"In  the  event  of  the  death  of  an  applicant  for  a  retail 
liquor  license  pending  the  proceedings  for  the  granting  of  the 
same,  the  license  may  be  issued  to  the  successor  of  or  the  sub- 
stitute for  the  original  applicant." 

The  above  case  shows  that  liquor  licenses  are  granted  by  the 
common  pleas  judges  and  that  when  it  is  made  to  appear  to  the 
license  court  that  the  applicant  has  died,  it  merely  makes  an  order 
directing  that  the  name  of  the  applicant  be  stricken  out  and  that 
of  the  new  party  substituted  therefor.  Of  course,  under  the  Penn- 
sylvania law,  the  court  decides  upon  the  qualifications  of  the  per- 
sons seeking  license. 

You  are  no  doubt  familiar  with  the  provision  of  our  civil  code 
which  permits,  on  suggestion  that  the  party  has  died,  the  substi- 
tution of  the  name  of  his  personal  representative  in  lieu  of  his  own. 

It  strikes  me  that  analogous  to  such  provisions,  that  upon  the 
suggestion  of  the  death  of  the  applicant  the  administrator  ought 
to  be  permitted  to  be  substituted  in  the  place  of  the  decedent. 

I  am  fully  mindful  of  the  dicta  or  expressions  of  our  highest 
courts,  both  state  and  federal,  that  the  right  to  engage  in  the  re- 
tail traffic  of  intoxicating  liquors  is  not  an  inherent  or  inalienable 
right,  but,  as  found  in  the  text  of  Woollen  &  Thornton  on  Intoxi- 
cating Liquors,  Section  323,  and  also  in  Sopher  v.  State,  169  Ind. 
177,  these  expressions  invariably  occur  in  connection  with  the  un- 
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regulated  traffic  in  such  liquors  and  not  as  an  argument  to  defeat 
laws  regularly  adopted  for  the  purpose  of  licensing  and  regulating 
the  sale  of  such  liquors.  No  matter  what  one's  individual  ideas 
are  upon  the  ever  present  liquor  question,  the  matter  presented  to 
us  must  be  determined  solely  in  view  of  our  constitutional  and  stat^ 
utory  enactments. 

Coming  then  to  answering  your  specific  questions,  it  is  my 
opinion  that  under  our  liquor  licensing  law  a  license  is  more  than 
a  mere  personal  privilege  and  that  it  does  not  cease  with  the 
death  of  the  holder  thereof;  that  under  the  facts  in  this  case  and 
by  virtue  of  Section  1561-52,  supra,  the  administrator  represent- 
ing the  estate,  as  the  successor  in  interest  of  the  deceased  licensee, 
succeeds  to  all  the  rights  and  privileges  of  said  licensee ;  that  when 
a  licensee  dies  after  having  made  application  for  a  renewal  and 
before  such  application  is  finally  passed  upon,  the  administrator 
stands  in  the  place  of  his  decedent,  and  upon  complying  with  all 
provisions  of  law  and  being  duly  qualified  therefor,  can  hold  said 
liquor  license;  that  such  administrator  possesses  the  same  rig^t 
of  renewal  that  would  have  belonged  to  his  decedent  had  he  stUl 
lived,  and  is  entitled  to  like  preference  under  the  law,  and  that  un- 
der the  facts  of  this  case,  when  an  application  for  renewal  is  re- 
jected upon  the  ground  that  the  quota  for  the  wet  unit  has  been 
filled,  the  administrator  of  the  decedent  licensee  is  the  proper 
party  to  prosecute  the  appeal  from  such  order. 
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Section  2411,  General  Code,  Will  Not  Permit  the  County  Commis- 
sioners to  Employ  Additional  Inspectors  to  Assist  the  County 
Surveyor  in  the  Work  He  Has  to  Do,  But  Inspectors  Provided 
For  in  Section  2411,  General  Code,  Are  to  Be  Assistants  in  the 
Performance  of  Some  Particular  Work  Which  the  County  Sur- 
veyor Found  it  Impossible  For  Him  to  Do.  This  Would  Hdd 
in  a  Case  Where  the  Court  Would  Refuse  to  Allow  Additional 
Compensation  Under  Section  2787,  General  Code. 


No.  82&— (Opinion  Dated  December  Z,  1917) 

Hon.  John  L.  Cable,  Prosecuting  Attorney,  Lima,  Ohio. 

Dear  Sir:  I  have  your  communication  of  October  27,  1917, 
asking  me  to  place  a  construction  upon  Section  2411  G.  C,  relative 
to  the  matter  therein  set  out,  as  follows: 

**The  local  surveyor,  on  account  of  the  amount  of  work 
to  be  performed,  namely,  an  extraordinary  amount  of  road 
construction,  has  need  of  additional  inspectors  than  those  ap- 
pointed by  him  by  virtue  of  Section  2788,  General  Code. 

Kindly  advise  if,  in  your  opinion.  Section  2411  G.  C.  per- 
mits* the  county  commissioners,  upon  the  written  request  of 
the  county  surveyor,  when,  on  account  of  the  amount  of  work 
to  be  performed,  such  board  deems  it  necessary,  they  may 
employ  inspectors  without  first  employing  a  competent  en- 
gineer? 

In  event  the  court  refuses  an  additional  allowance  to  a 
surveyor,  under  Section  2787,  would  the  commissioners  then 
have  a  right  to  employ  inspectors  without  first  employing 
an  engineer?" 

It  will  be  necessary  for  me  to  note  the  provisions  of  three 

sections  of  the  General  Code.    One  of  course  is  Section  2411  G.  C, 

which  reads  as  follows: 

"Sec.  2411.  When  the  services  of  an  engineer  are  re- 
quired with  respect  to  roads,  turnpikes,  ditches  or  bridges, 
or  with  respect  to  any  other  matter,  and  when,  on  account  of 
the  amount  of  work  to  be  performed,  the  board  deems  it  nec- 
essary, upon  the  written  request  of  the  county  surveyor,  the 
board  may  employ  a  competent  engineer  and  as  many  assist- 
ant engineers,  rodmen  and  inspectors  as  may  be  needed,  and 
shall  furnish  suitable  offices,  necessary  books,  stationery,  in- 
struments and  implements  for  the  proper  performance  of  the 
duties  imposed  on  them  by  such  board.'' 

Another  is  Section  2787  G.  C.  (107  0.  L.  70),  which  reads  in 
part  as  follows: 

"Sec.  2787.     On  or  before  the  first  Monday  of  June  of 
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each  year,  the  county  surveyor  shall  file  with  the  commission- 
ers of  such  county  a  statement  of  the  number  of  all  necessary 
assistants,  deputies,  draughtsmen,  inspectors,  clerks  or  em- 
ployes in  his  office  for  the  year  beginning  on  the  first  Monday 
of  September  next  succeeding  and  their  aggregate  compensa- 
tion. The  county  commissioners  shall  examine  such  state- 
ment and,  after  making  such  alterations  therein  as  are  just 
and  reasonable,  fix  an  aggregate  compensation  to  be  expended 
therefor  for  such  year.  Provided,  however,  that  if  at  any 
time  any  county  surveyor  requires  an  additional  allowance  in 
order  to  carry  on  the  business  of  his  office,  such  county  sur- 
veyor may  make  application  to  a  judge  of  the  court  of  common 
pleas  of  the  county  wherein  such  county  surveyor  was  elected ; 
and  thereupon  such  judge  shall  hear  said  application,  and  if 
upon  hearing  the  same  said  judge  shall  find  that  such  neces- 
sity exists  he  may  allow  such  a  sum  of  money  as  he  deems 
necessary  to  pay  the  salaries  of  such  assistants,  deputies, 
draughtsmen,  inspectors,  clerks  or  other  employes  as  may  be 
required.     *     *     *" 

And  Section  2788  G.  C.  (107  0.  L.  70),  reads  in  part  as  fol- 
lows: 

"Sec.  2788.  The  county  surveyor  shall  appoint  such  as- 
sistants, deputies,  draughtsmen,  inspectors,  clerks  or  em- 
ployes as  he  deems  necessary  for  the  proper  performance  of 
the  duties  of  his  office,  and  fix  their  compensation,  but  com- 
pensation shall  not  exceed  in  the  aggregate  the  amount  fixed 
therefor  by  the  county  commissioners  or  allowed  by  a  judge 
of  the  court  of  common  pleas  of  the  county.  After  being  so 
fixed  such  compensation  shall  be  paid  to  such  persons  in 
monthly  installments  from  the  general  fund  of  the  county 
upon  the  warrant  of  the  county  auditor.     *     *     *" 

Section  2787  G.  C.  provides  that  on  or  before  the  first  Monday 
of  June  of  each  year  the  county  surveyor  must  file  with  the  com- 
missioners of  the  county  a  statement  setting  forth  the  number  of 
all  necessary  assistants,  deputies,  draughtsmen,  inspectors,  clerks 
or  employes  in  his  office  for  the  year  beginning  on  the  first  Monday 
of  September  next  succeeding  and  their  aggregate  compensation. 
Then  the  county  commissioners,  upon  this  statement  being  filed, 
shall  fix  an  aggregate  sum,  within  which  sum  the  county  surveyor 
must  keep,  in  the  appointments  he  makes  for  the  year  beginning 
on  the  first  Monday  in  September. 

Section  2788  G.  C.,  above  quoted,  provides  that  the  county 
surveyor  shall  appoint  such  assistants,  deputies,  draughtsmen,  in- 
spectors, clerks  or  employes  as  he  deems  necessary  for  the  proper 
performance  of  the  duties  of  his  office,  but  the  compensation  paid 
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to  these  employes  must  not  exceed  in  the  aggregsXe  the  amount 
fixed  by  the  county  commissioners. 

The  third  provision  to  be  noted  is  that  if  the  county  surveyor 
at  any  time  requires  an  additional  allowance  in  order  to  carry  on 
the  business  of  his  office,  then  he  may  make  application  to  a 
judge  of  the  court  of  common  pleas  of  his  county  for  an  additional 
allowance,  and  if  the  judge  finds  the  necessity  to  exist,  he  may 
allow  such  additional  sum  as  he  deems  necessary. 

These  two  sections  were  evidently  meant  to  take  care  of  all 
the  regular  office  help  of  the  county  surveyor.  His  application  to 
the  county  commissioners  so  states.  The  amount  fixed  by  the 
county  commissioners  is  fixed  with  this  end  in  view,  and  the  only 
exception  that  is  made  is  the  one  that  the  court  may  grant  an 
additional  allowance  for  assistants  to  the  county  surveyor. 

Section  2411  G.  C.  merely  holds  that  when,  on  account  of  the 
amount  of  work  to  be  performed,  the  board  of  county  commission- 
ers deems  it  necessary,  upon  the  written  request  of  the  county 
surveyor,  it  may  employ  a  competent  engineer  and  as  many  as- 
sistant engineers,  rodmen  and  inspectors  as  may  be  needed  to  per- 
form the  duties  imposed  upon  them  by  such  board  of  county  com- 
missioners. 

Under  Section  2411  G:  C.  the  assistants  employed  are  not 
really  assistants  to  the  county  surveyor  at  all,  but  they  are  as- 
sistants to  the  engineer  employed  under  Section  2411.  They  are 
not  employes  of  the  county  surveyor  in  any  sense,  but  employes 
of  the  county  commissioners. 

In  an  opinion  rendered  August  7,  1917  (No.  500)  to  Hon. 
Kobert  P.  Duncan,  prosecuting  attorney,  Columbus,  0.,  I  held  as 
follows : 

"The  engineer  is  employed  for  some  specific  matter  or 
duty  in  reference  to  roads,  turnpikes,  ditches  or  bridges.  He 
is  employed  for  some  particular  work  on  account  of  the  in- 
ability of  the  county  surveyor  to  perform  the  same  due  to  the 
amount  of  work  which  he  already  has  on  hand  to  perform. 
Further,  the  county  surveyor  must  make  a  written  request 
for  assistants.  The  engineer  so  selected  upon  the  request  of 
the  county  surveyor  has  certain  duties  imposed  upon  him,  as 
is  evidenced  by  the  latter  part  of  the  section,  which  provides 
that  he  shall  be  furnished  with  suitable  offices,  necessary 
books,  stationery,  instruments  and  implements  for  the  proper 
performance  of  the  duties  imposed  on  him  by  such  board  of 
county  commissioners. 

In  other  words,  he  is  the  employe  of  the  county  commie- 
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sioners  at  the  request  of  the  county  surveyor  to  perform  some 
certain  specific  duties.  He  is  a  sort  of  assistant  to  the  county 
surveyor,  selected  not  by  the  county  surveyor  but  by  the 
county  commissioners/' . 

Further  along  in  said  opinion  I  held  as  follows: 

'In  my  opinion  Section  2411  General  Code  was  enacted 
for  the  purpose  merely  of  taking  care  of  an  emergency.  For 
all  the  ordinary  help  which  the  county  surveyor  needs  he  him- 
self appoints  assistants  and  deputies,  but  when  an  emergency 
arises  for  which  his  ordinary  office  help  is  not  sufficient,  the 
county  commissioners  may,  upon  the  request  of  the  county 
surveyor,  appoint  assistants  to  take  care  of  the  emergency. 
Hence  the  engineer  and  the  assistants  provided  for  in  Section 
2411  General  Code  are  practically  assistants  to  the  county 
surveyor  selected  not  by  himself  under  Section  2788  General 
Code,  but  by  the  county  commissioners." 

That  is,  in  my  opinion  Section  2411  G.  C.  was  not  intended 
to  cover  the  general  office  help  of  the  county  surveyor,  but  merely 
to  take  care  of  an  emergency  which  might  exist  at  any  particular 
time  in  reference  to  the  work  which  the  county  surveyor  had  to  do. 

Hence  answering  your  question  specifically,  it  is  my  opinion 
that  Section  2411  would  not  permit  the  county  commissioners  to 
employ  additional  inspectors  to  assist  the  county  surveyor  in  the 
work  he  has  to  do,  but  that  inspectors  provided  for  in  Section 
2411  G.  C.  are  to  be  assistants  in  the  performance  of  some  par- 
ticular work  which  the  county  surveyor  found  it  impossible  for 
him  to  do.  My  view  is  that  this  would  hold  even  in  a  case  where 
the  court  would  refuse  to  allow  additional  compensation  under  Sec- 
tion 2787  G.  C. 
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The  Hoffman-Perry  Iron  and  Steel 
Company,  Toungstown,  |75,000.  Louis 
J.  Hoffman  Frank  C.  Hoffman,  Frank 
W.  Perry,  M.  J.  Sussman,  G.  F.  Ham- 
mond. 

Tke  Summit  Silica  Company,  Bar- 
berton,  |200,000.  Sterling  Newell, 
Sills  R.  Diehm,  Roy  C.  Green,  Harold 
T.  Clark,  Paul  J.  Bickel. 

The  Wolfe  Undertaking  and  Auto 
Company,  Coshocton,  |4O,Q00.  How- 
ard A.  Wolfe,  George  Retzler,  Chas. 
B.  Gill,  C.  R.  Bell,  Jay  Abbott. 

The  S.  C.  Klein  Company,  Cleve- 
land, 160,000,  clothing.  E.  R.  Klein, 
A.  G.  Tallisman,  J.  A.  Mulligan,  S.  C. 
Klein,  R.  B.  Heimberger. 

The  Barkoot  Amusement  Company, 
Lima,  160,000.  K.  G.  Barkoot,  Clyde 
P.  Steen,  George  I.  Smith,  C.  C. 
Deardourff,  R.  B.  Mowry. 

The  Federal  Tool  &  Machine  Com- 
pany, Dayton,  |25,000.  Frank  H.  Pop- 
pelmeier,  Louis  ■&.  Brinkman,  Louis 
H.  Brinkmian,  William  Haas,  William 

F.  Kramer. 

The  Fry  Bros.  Company,  Cincinnati, 
$100,000,  laundry  supplies.  N.  L.  Fry, 
W.  M.  Fry,  C.  B.  Haydon,  H.  H.  Fry, 

G.  G.  Fry. 

The  Western  Machine  Products 
Company,  Cleveland,  1100,000.  John 
H.  Watson,  Jr.,  John  T.  Scott,  L.  M. 
Henders,  B.  E.  Robertson,  M.  G.  Mc- 
Aleenan. 

The  Reserve  Lithograph  &  Print- 
ing Company,  Cleveland,  |50,000.  E. 
M.  Rose,  P.  N.  Calvert,  A.  H.  Fie- 
bach,  W.  W.  Burk,  M.  Sainsbury. 

The  Elton  Oldsmobile  Company, 
Toungstown,  |50.000.  Albert  Elton, 
J.  L.  Bovis,  M.  E.  McCaskey,  W.  W. 
McClaren,  C.  A.  Manchester. 

The  Capital  Hotel  Company,  Co- 
lumbus, 110,000.  Carl  Mueller,  Frank 
E.  Snapp,  Wilber  R.  Oitman,  Joseph 
Luft,  John  S.  Greenwood. 

The  Merkel  Film  Company,  Cincin- 
nati, 1800.     Amo  Merkel,  Joseph     B. 


Timmerman,  Cecile  Ouert,  Nelson  B. 
Cramer,  Frederick  J.  Kandlt. 

Storage  Battery  Rebuilding  Co., 
Cleveland;  |15,000.  Henry  L.  Beggs, 
Samuel  L.  Bowles,  Lawrence  C.  Mey- 
er, Arthur  W.  Longbarger,  Gilbert  J. 
Spencer. 

The  Pyle  Oil  &  Gaa  Co.,  New  Lex- 
ington; $40,000.  John  T.  Pyle,  R.  G. 
Daily,  George  A.  Greenbaum,  Clyde 
M.  Foraker,  Charles  T.  LaCost,  L.  A. 
Saunders,  R.  J.  Saunders. 

The  Bellevue  Dairy  Co.,  Bellevue; 
115,000.  George  Harper,  Elmer  J.  Har- 
per, H.  M.  Belson,  W.  B.  Snyder,  J.  P. 
Vickery. 

The  Cleveland  School  of  Universal 
Salesmanship  Company,  Cleveland, 
$10,000.  James  iG.  Clutterbuck,  David 
A.  Williams,  Herbert  A.  Luckey,  N.  M. 
Thorp,  M.  A.  Gazik. 

The  Flat-Rock  Oil  and  Gas  Com- 
pany, Bridgeport,  $16,000.  W.  A.  Bo- 
ion,  J.  W.  Osborn,  W.  G.  Sidwell,  Isaac 
T.  Newlin,  J.  W.  Devaul,  H.  G.  Fin- 
ley. 

The  Union  Chemical  Company, 
Cleveland,  $1,000.  Paul  J.  Bickel,  H. 
T.  Mathers,  F.  S.  Whitcomb,  Sterling 
Newell,  J.  C.  Pettit. 

The  Canton  Machine  Shop  Com- 
pany, Canton,  $50,000.  Frank  L.  De- 
Corps,  Ralph  Staley,  William  I.  Zink, 
Frank  A.  Zink,  John  Blake. 

The  Greaves  Machine  Tool  Com- 
pany, Cincinnati,  $100,000.  William 
A  Greaves,  Jr.,  William  A.  Greaves, 
Henry  K.  Gibson,  Herman  E.  Bienfang, 
Lem  S.  Miller. 

The  Lake  Erie  Coal  Company,  Cleve- 
land, $1,000.  George  D.  Rowland,  F.  G. 
Danielson,  D.  A.  EHkins,  M.  Nichols, 
W.  J.  Budd. 

The  Schirmer  Company,  Cleveland, 
$10,000,  machinery.  J.  O.  Schirmer, 
George  B.  Folk,  E.  G.  Rushforth,  R. 
G.  Morrison,  J.  Vanderhoof. 

The  John  Stack  Coal  Company,  Lo- 
rain, $15,000.    (George  L.  Glitsch,  J.  E. 
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stack,  Gerald  T.  Stack,  S.  J.  Stack,  L. 

C.  Roth. 

The  Penn-Vac  Tire  Company, 
Yomigstown,    $5,000.      S.    B.    Warner, 

D.  E>.  Morgan,  George  A.  Bates,  W.  M. 
Iiewis,  A.  E.  Burky. 

The  I.  J.  Stotter  Ck)m|>any,  Dayton, 
115,000,  clothing.  I.  J.  Stotter,  Sophia 
Stotter,  Leo  A.  Stotter,  Frances  Stot- 
ter, Sidney  G.  Kusworm. 

The  Hermitage  Coal  and  Supply 
Company,  Cincinnati,  |5,000.  C.  W. 
Strieker,  Robert  Wirth,  M.  F.  Uttle. 
I*.  M.  McGlaughlin,  George  G.  Mc- 
Glaughlin. 

The  Structural  Company,  Dayton, 
$750,000.  Joseph  D.  Chamberlain,  Dan- 
iel J.  Mtrrphy,  Stephen  T.  Maloney, 
Clarence  J.  Stoecklein;  Nevln  E.  Vene- 
man. 

The  McDonald  Company,  Washing- 
ton C.  H.,  $10,000,  grains.  John  Mc- 
Donald, Mlary  McDonald,  James  W. 
McDonald,  Regina  Fooke,  Margaret 
McDonald. 

The  Webb-Merriman  Company,  Ak- 
ron, $10,000,  underwriters.  W.  H. 
Webb.  J.  B.  Merriman,  Joseph  H.  Dy- 
er, Harry  E,  Fisher,  O.  G.  Woodbury. 

Increases 

The  Brown  Coal  Mining  Compimy, 
New  Philadelphia,  $20,000  to  $40,000. 

The      Fleischmann     Transportation 


Company,  Cincinatl,   $50,000  to  $200,- 
000. 

The  Franklin  Board  &  Paper  Com- 
pany, Franklin,  $150,000  to  $325,000. 

The  Independent  Tire  Company,  Co- 
lumbus, $10,000  to  $50,000. 

The  Keller's   Shop   Company,  Tole- 
do, $5,000  to  $10,000. 

The  Rockford  Equity  Exchange  Com- 
pany, Rockford,  $10,000  to  $25,000. 

The   iGJidden    Company,    Cleveland, 
$10,000  to  $2,500,000. 

The  Pinkerton     Tobacco  Company, 
Toledo,  $100,000  to  $1,800,000. 

The  Gaylord  Dayton  Company,  Day- 
ton, $10,000  to  $50,000. 

The  Mutual  Real    Estate  Company, 
Cleveland,   $20,000  to   $35,000. 

The  R.  L.  Watklns.  Company,  Cleve- 
land. $10,000  to  $35,000. 

The  Standard  Equipment  Company, 
Cleveland,  $100,000  to  $500,000. 

The    Dalzell      Brothers     Company, 
Youngstown,  $100,000  to  $150,000. 

The  Miller  Cloak  Company,  Cleve- 
land, $10,000  to  $20,000. 

The  R.  W.  Gammel  Co.,  Cleveland; 
$30,000  to  $75,000. 

The    Hydraulic    Pressed    Steel    Co., 
Cleveland;    $5.7v>0.000  to  $7,200,000. 

Dec.*eatet 

The   Toledo     Pipo  Threading     Ma- 
chine Co.,  Toledo;  $750,000  to  $50,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1139— In  the  Matter  of  the  Applicatim  of  The  ChiUicothe 
Electric  Railroad,  Light  and  Power  Company,  for  Authority  to 
Issue  and  Sell  Its  ComuMm  Stock  in  the  Amount  of  $66,600.00,  the 
Proceeds  to  be  Used  to  Rdmburse  the  Treasury  of  the  Company 
for  Mmiey  Expended  Out  of  Income  on  Account  of  Construction. 
— Prayer  Granted. 


(Dated  December  81,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  ChiUicothe  Electric 
Railroad,  Light  and  Power  Company,  a  corporation  organized  under 
the  laws  of  Ohio,  asking  consent  and  authority  to  issue  its  common 
capital  stock  of  the  total  par  value  of  sixty-six  thousand,  six-hun- 
dred  dollars,  the  proceeds  to  be  used  to  reimburse  its  treasury  for 
the  sum  of  $56,682.27,  not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein  and  up  to  the  thirty-first  day  of  December, 
1916 ;  and  it  appearing  to  the  Commission  that  within  said  period 
the  applicant  so  expended  the  sum  of  $48,668.52,  and  it  appearing 
further  that  the  issue  of  applicant's  common  capital  stock  of  the 
par  value  of  $51,400.00  is  reasonably  required  and  the  money  to  be 
procured  thereby  necessary  for  the  reimbursement  of  applicant's 
treasury  for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes 
or  other  evidences  of  indebtedness,  actually  expended  therefrom, 
within  the  five  years  next  preceding  the  date  of  the  filing  of  the  ap- 
plication herein,  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  Commission  is  satisfied  that  its  con- 
sent and  authority  therefor  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  The  ChiUicothe  Electric  Railroad,  Light 
and  Power  Company  be,  and  it  hereby  is  authorized  to  issue  its 
common  capital  stock  of  the  total  par  value  of  fifty-one  thousand, 
four  hundred  dollars  ($51,400.00),  and  that  said  capital  stock  be 
sold  for  the  highest  price  obtainable,  but  not  less  than  eighty-five 
(85)  per  centum  of  the  par  value  thereof.    It  is  further 
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Ordered,  That  the  discount  arising  from  the  sale  of  said  capital 
stock  be  extinguished  pursuant  to  the  rules  and  regulation  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  used  for  the  reimbursement  of  applicant's  treasury 
for  the  sum  of  $43,668.52  (not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness)  actually  expended  there- 
from within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein  and  up  to  and  including  December  31, 
1916,  as  more  fully  set  forth  in  the  papers  on  file  in  this  proceeding 
which  hereby  are  made  a  part  of  this  order  by  reference,  nor  shall 
said  proceeds  be  used  for  any  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and  con- 
ditions of  this  order.    It  is  further 

Ordered,  That  the  consent  and  authority  of  the  Commission 
to  issue  other  and  additional  capital  stock  be,  and  it  hereby  is  with- 
held and  that  said  application,  in  so  far  as  it  asks  such  consent  and 
authority,  be  and  it  hereby  is  denied. 


No.  1354 — ^In  the  Matter  of  the  Joint  Application  of  The  Lorain 
Street  Railroad  Company  and  The  Lake  Shore  Electric  Railway 
Company  for  Authority  to  Extend  the  Time  of  Payment  of  $200,- 
000.00,  Par  Amount,  of  Six  Per  cent.  Secured  Notes  of  The 
Lorain  Street  Railroad  Company,  Dated  January  1,  1915^ — 
Prayer  Granted. 


(Dated  December  27,  1917.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  to  be  heard  upon  the  joint  application  of  The  Lorain 
Street  Railroad  Company  and  The  Lake  Shore  Electric  Railway 
Company,  corporations  organized  under  the  laws  of  Ohio,  the  cap- 
ital stock  of  the  first  of  which  is  all  owned  by  the  latter,  asking 
the  consent  to  and  approval,  by  this  Commission,  of  the  extension, 
from  January  first,  1918,  to  January  first,  1920,  of  the  date  of  ma- 
turity of  two  hundred  thousand  dollars,  face  amount,  of  six  per 
cent,  three  year,  collateral  trust  notes  of  said  The  Lorain  Street 
Railroad  Company,  which  have  been  endorsed  and  guaranteed  by 
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said  The  Lake  Shore  Electric  Railway  Company;  and  it  appearing 
to  the  Commission  that  such  extension  of  said  notes,  and  the  en- 
dorsement and  guarantee  thereof  for  said  extended  term,  is  rea- 
sonably required  and  necessary  for  the  reorganization  or  read* 
justment  of  the  applicants'  indebtedness,  the  Commission  is  sat- 
isfied that  its  consent  and  authority  therefor  should  be  granted. 
It  is,  therefore, 

Ordered,  That  said  The  Lorain  Street  Railroad  Company  and 
said  The  Lake  Shore  Electric  Railway  Company,  as  principal  and 
£:uarantor,  respectively,  be,  and  they  hereby  are  authorized  to  ex- 
tend from  January  first,  1918,  to  January  1st,  1920,  the  two  hun- 
dred thousand  dollars,  principal  sum,  of  three  year,  six  per  cent, 
(interest  payable  quarterly)  collateral  trust  notes,  dated  January 
first,  1915,  of  said  The  Lorain  Street  Railroad  Company,  endorsed 
and  guaranteed  by  said  The  Lake  Shore  Electric  Railway  Com- 
pany, and  to  assume  and  pay  interest  thereon,  for  such  extended 
period,  at  a  rate  not  exceeding  six  per  cent,  per  annum,  payable 
quarterly,  such  additional  interest  to  be  evidenced  by  coupons  to 
be  attached  to  said  notes.    It  is  further 

Ordered,  That  said  extension  of  said  notes  shall  be  made  upon 
the  best  terms  obtainable,  but  in  no  event  shall  there  be  a  pay- 
ment to  the  holders  of  said  notes  in  excess  of  two  percentum  of 
the  face  amount  thereof  plus  accrued  and  unpaid  interest.  It  is 
further 

Ordered,  That  the  applicants  make  verified  reports  to  ^liis 
Ck>mmission  of  the  extension  of  said  notes  and  the  terms  upon 
v^hich  the  same  were  extended. 


No.  1314 — ^In  the  Matter  of  the  Application  of  The  Geveland  Ter- 
minal Company  for  Authority  to  Issue  and  Dispose  of  $2,500,000 
of  First  Mortgage  Bonds  and  $500,000  of  stocks— Prayer  Granted. 


(Dated  December  28,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cleveland  Ter- 
minal Company,  a  corporation  organized  under  the  laws  of  Ohio, 
asking  consent  and  authority  to  issue  its  common  capital  stock  of 
the  total  par  value  of  five  hundred  thousand  dollars  and  its  first 
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inort£:age,  twenty-five  year,  six  per  cent,  gold  bonds  of  the  prin- 
cipal sum  of  two  million,  five  hundred  thousand  dollars,  said  capi- 
tal stock  and  bonds  to  be  transferred  and  delivered  in  considera- 
tion of  the  conveyance  to  applicant  by  The  Cleveland  and  Youngs- 
town  Railroad  Company  of  title  to  certain  real  estate  and  the  par- 
tially constructed  line  of  railroad  thereupon  with  all  appurtenances, 
together  with  certain  contract  and  franchise  rights,  to  be  used  in 
the  prosecution  of  applicant's  purpose  of  constructing  or  acquir- 
ing, and  operating  a  terminal  system  in  the  city  of  Cleveland,  con- 
sisting of  terminal  railroad  with  connecting  tracks  and  such  ware- 
houses, yards,  stations  and  other  terminal  buildings  as  may  be  in- 
cident thereto  to  afford  terminal  facilities  for  the  steam  and  elec- 
tric railroads  entering  said  city;  and  it  appearing  that  the  issue 
of  said  capital  stock  and  bonds,  and  in  said  ratio,  is  reasonably 
required  and  necessary  for  the  acquisition  of  property  to  be  used 
and  useful  for  the  prosecution  of  applicant's  corporate  purpose, 
and  it  appearing  from  the  testimony  and  for  the  purposes  of  this 
proceeding  that  the  value  of  the  property  to  be  acquired  is  not  less 
than  the  par  value  of  the  securities  sought  to  be  issued,  the  Com- 
mission is  satisfied  that  its  consent  and  authority  therefor  should 
be  granted.    It  is,  therefore, 

Ordered,  That  said  The  Cleveland  Terminal  Company  be,  and 
it  hereby  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  five  hundred  thousand  dollars  ($500,000)  and 
its  first  mortgage,  twenty-five  year,  six  per  cent,  gold  bonds  of  the 
total  principal  sum  of  two  million,  five  hundred  thousand  dollars 
($2,500,000).    It  is  further 

Ordered,  That  the  issue  and  disposition  of  the  excess  of  two 
million  dollars  of  applicant's  bonds  above  the  total  par  value  of  its 
capital  stock  herein  authorized,  be  and  it  hereby  is  specifically  con- 
sented to,  authorized  and  approved.    It  is  further 

Ordered,  That  said  capital  stock  and  bonds  be  devoted  to  and 
used  for  the  following  purpose,  and  no  other,  to  wit:  To  be  de- 
livered to  The  Cleveland  and  Youngstown  Railroad  Company  in  full 
consideration  of  the  conveyance,  by  that  company,  to  the  applicant 
of  title  to  certain  parcels  of  land  which,  together,  form  a  continu- 
ous strip  or  parcel,  extending  westerly  from  a  point  near  East 
92nd  street  to  a  point  near  the  southerly  terminus  of  East  40th 
street  in  the  city  of  Cleveland,  Ohio,  a  distance  of  about  two  miles, 
and  containing  about  1,643,523  square  feet  of  land,  upon  which 
strip  or  parcel  is  located  a  partially  constructed  line  of  railroad, 
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at  present  still  in  process  of  construction,  with  certain  bridges, 
embankments,  culverts  and  other  structures  uicident  thereto,  to- 
gether, also,  with  certain  contract  and  franchise  rights  with  re- 
spect to  the  construction,  location  and  operation  of  said  railroad 
upon  and  along  said  land  and  across  the  various  city  streets  inter- 
secting the  same,  as  more  particularly  described  in  a  certain  writ^ 
ten  proposition,  dated  November  seventh,  1917,  made  by  said  The 
Cleveland  and  Youngstown  Railroad  Comi)any  and  accepted  by 
the  applicant,  a  copy  of  which,  apx)ended  to  the  application  herein 
as  ''Exhibit  A,"  hereby  is  made  a  part  of  this  order  by  reference. 
It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  bonds 
pursuant  to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  the  findings  made  herein  as  to  the  value  of  the 
property  to  be  acquired  by  the  applicant  as  aforesaid,  shall  not  b6 
binding  upon  the  Commission  or  any  order  hereafter  made  in  con- 
nection with  the  issue  of  other  securities  or  the  fixing  of  rates. 


No.  1351 — In  the  Matter  of  the  Application  of  The  Chesapeake  and 
Ohio  Railway  Company  of  Indiana,  for  Consent  and  Authority  to 
Issue  $401,000  First  Mortgage,  Five  Per  Cent.,  Twenty  Year 
Gold  Bonds,  Due  1930— Prayer  Granted. 


(Dated  December  30,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  consideration  upon  the  application,  filed  December  fourteenth, 
1917,  of  The  Chesapeake  and  Ohio  Railway  Company  of  Indiana,  a 
corporation  organized  under  the  laws  of  the  state  of  Indiana,  and 
owning  and  operating  a  line  of  railway  in  said  state  and  in  the 
state  of  Ohio  and  Illinois,  asking  for  the  consent  and  authority  of 
the  Public  Utilities  Commission  of  Ohio  to  the  issue  of  its  first 
mortgage,  five  per  cent,  twenty  year  gold  bonds,  due  1930,  of  the 
total  principal  sum  of  four  hundred  and  one  thousand  dollars,  in 
full  and  final  payment  and  discharge  of  the  indebtedness  of  $820,- 
800  incurred  in  the  construction  of  additions,  extensions  and  im- 
provements to  its  property  and  facilities  in  the  perkKl  subsequent 
to  April  80,  1916,  and  including  October  31,  1917 ;  and  it  appearing 
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that  the  issue  of  said  bonds  is  reasonably  required  and  necessary 
for  the  pasrment  and  discharge  of  applicant's  indebtedness  incurred 
for  and  on  account  of  the  construction,  completion,  extension  and 
improvement  of  its  facilities  and  the  maintenance  and  improve- 
ment of  its  service,  the  Commission  is  satisfied  that  its  consent 
and  authority  therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Chesapeake  and  Ohio  Railway  Com- 
pany of  Indiana  be,  and  it  hereby  is  authorized  to  issue  its  first 
mortgage,  five  per  cent.,  twenty  year  gold  bonds,  due  1930,  of  the 
total  principal  sum  of  four  hundred  and  one  thousand  dollars  ($401,- 
000).    It  is  further 

Ordered,  That  said  first  mortgage  bonds  be,  by  applicant,  is- 
sued and  delivered  to  the  creditors  of  said  company  in  full  and  final 
payment  and  discharge  of  applicant's  indebtedness,  of  the  sum  of 
$820,800.00  (of  a  whole  of  $321,294.77)  incurred  in  the  construc- 
tion of  additions,  extensions  and  improvements  to  its  property  and 
the  provision  of  additions  and  improvements  to  its  facilities  within 
the  period  subsequent  to  April  30,  1916,  and  including  October  31, 
1917,  as  fully  set  out  in  a  detailed  statement  marked  ^'Schedule 
''A"  appended  to  the  application  herein,  which  hereby  is  made  a 
part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  the  excess  of  ap- 
plicant's bonds  above  the  total  amount  of  its  outstanding  capital 
stock  be,  and  it  hereby  specifically  is  consented  to,  authorized  and 
approved.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  its  said  bonds  and  of  the 
cancellation  of  its  said  indebtedness,  pursuant  to  the  terms  and 
conditions  of  this  order. 


No.  948— In  the  Matter  of  the  Application  of  the  Oakwood  Street 
Raflway  Company  and  The  Oakwood  Railroad  Company  for  Con- 
sent and  Approval  of  Lease  of  Tracks  of  The  Oakwood  Railroad 
Company  to  The  Oakwood  Street  Railway  Company. — ^Dismissed. 


(Dated  December  18,  1917.) 

Finding. 
By  the  Commission : 

It  is  not  necessary  to  set  forth  the  facts  involved  in  this  pro- 
ceeding, as  they  are  familiar  to  the  interested  parties.    The  Com- 
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mission  is  clearly  of  the  opinion  that  Section  614-60,  G.  C,  does  not 
apply  to  the  leasing  of  street  railroads  or  street  railways.  A  care- 
ful examination  of  this  section  plainly  discloses  what  the  purpose 
of  the  legislature  was  in  its  enactment.  The  right  is  given  by  this 
section  ''to  any  two  or  more  public  utilities  furnishing  a  like  ser- 
vice or  product  and  doing  business  in  the  same  municipality  or  lo- 
cality within  the  state  or  any  two  or  more  public  utilities  whose 
lines  intersect  or  parallel  each  other  within  this  state"  to  "pur- 
chase or  lease  the  property,  plant  or  business  of  any  other  public 
utility,"  or  to  ''purchase  the  stock  of  any  other  public  utility." 

This  action  on  the  part  of  two  or  more  utilities  would  have 
the  tendency  to  destroy  competition  and  lead  to  monopoly,  or  to  a 
joint  arrangement  whereby  the  public  might  be  forced  to  pay 
higher  rates  or  accept  an  inferior  service.  To  provide  against  this 
possibility  this  section  contains  a  provision,  and  it  is  the  vital  pro- 
vision in  the  section,  that  before  any  such  purchase,  lease  or  sale 
is  approved  by  the  Commission,  it  must  be  satisfied  upon  proper 
investigation  that  "the  public  will  thereby  be  furnished  adequate 
service  for  a  reasonable  and  just  rate,  rental,  toll  or  charge  there- 
for," and  that  in  approving  such  purchase,  sale  or  lease,  the  Com- 
mission may  "make  such  order  in  the  premises,  as  it  may  deem 
proper  and  the  circumstances  require." 

In  order  that  the  public  may  be  assured  of  a  just  rate  and 
adequate  service  the  Commission  might  go  so  far  as  to  fix  the 
rate  and  prescribe  the  service  which  must  be  extended  to  the  pub- 
lic after  purchase,  sale  or  lease,  as  a  condition  for  granting  the 
same.  Clearly,  this  section  is  intended  to  apply  only  to  such  pub- 
lic utilities  as  the  Commission  has  such  supervision  and  jurisdic- 
tion over  as  would  warrant  it,  if  necessary,  in  prescribing  rates 
and  service. 

It  need  not  be  pointed  out  that  this  Commission  has  no  juris- 
diction whatever  over  rates  of  street  railway  companies  or  street 
railroad  companies,  which  rates  are  fixed  by  the  council  or  legis- 
lative body  of  the  municipality,  from  which  there  is  no  appeal  to 
this  Commission;  and  it  is  especially  provided  in  the  act,  Section 
614-47,  that  it  shall  not  apply  "to  any  rate,  fare,  or  regulation  now 
or  hereafter  prescribed  by  any  municipal  corporation  granting  the 
right,  permission,  authority,  or  franchise  to  use  its  streets,  alleys, 
avenues,  or  public  places  for  street  railway  or  street  railroad  pur- 
poses." 

Manifestly,  it  was  not  intended  by  the  act  that  the  Commis- 
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sion  should  have  supervision  of  the  purchase  and  sale  and  lease 
of  utility  properties  over  whose  rates  and  service  it  had  no  juris- 
diction. 

Sections  91S7  to  9139,  G.  C,  provide  how  a  street  railway  or 
street  railroad  company  may  purchase  or  lease  or  ''enter  into  any 
agreement  for  their  common  benefit/'  that  this  they  may  do  inde- 
pendent of  any  action,  consent  or  supervision  by  the  Commission. 

With  the  question  as  to  whether  or  not  it  is  necessary  for  the 
street  railway  company  to  secure  the  consent  of  the  Commission 
of  the  city  of  Dayton  to  the  extension  of  its  line,  we  are  not  con- 
cerned. That  is  a  question  for  the  court,  and  not  for  the  Com- 
mission. 

We  are  satisfied  that  in  so  far  as  this  Commission  is  con- 
cerned, it  has  no  jurisdiction  over  the  subject  matter  involved  in 
this  proceeding  and  for  want  of  such  jurisdiction,  the  application 
will  be  dismissed. 

An  order  will  issue  accordingly. 


Entry  of  DismissaL 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  it  has  not  the  jurisdiction  to 
grant  the  prayer  of  the  applicants.    It  is,  therefore. 

Ordered,  That  said  proceedings  be,  and  it  hereby  is  dismissed. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.  29. 


(Dated  December  28,  1917.) 

It  appearing.  That  by  an  order  dated  November  27,  1917,  the 
Commission  entered  upon  an  investigation  concerning  the  propriety 
of  the  increases  and  lawfulness  of  the  rates,  charges,  rules,  regu- 
lations and  practices  stated  in  the  schedules  enumerated  and  de- 
scribed in  said  order,  and  subsequently  ordered  that  the  operation 
of  said  schedules  be  suspended  until  December  80th,  1917. 

It  is  further  appearing,  That  a  full  investigation  of  the  matters 
and  things  complained  of  has  been  had ;  and  that  the  Commission, 
on  the  date  hereof,  has  found  that  the  changes  as  proposed  in  the 
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schedules  under  suspension  in  this  proceeding  are  just  and  reason- 
able. 

It  is  ordered,  That  the  order  heretofore  entered  in  this  pro- 
ceeding, suspending  the  effective  date  and  operation  of  said 
schedule  be,  and  it  is  hereby,  vacated  and  set  aside  as  of  Decem- 
ber 30th,  1917. 

It  is  further  ordered,  That  a  copy  hereof  be  served  forthwith 
upon  the  carriers  respond^t  herein,  parties  to  said  schedules,  and 
that  a  copy  hereof  be  filed  with  said  schedules  in  the  office  of  the 
Commission. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.  32. 

Local  Passenger  Tariff. 


(Dated  December  28,  1917.) 

It  appearing,  That  there  has  been  filed  with  the  Public  Utili- 
ties Commission  of  Ohio  by  The  Stark  Electric  Railroad  Company, 
a  tariff  containing  schedules  stating  new  individual  fares,  charges, 
regulations  and  practices,  to  become  effective  January  1,  1918, 
designated  as  Local  Passenger  Tariff  Ohio  No.  7,  it  is 

Ordered,  That  the  Commission  upon  complaint  without  formal 
pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  fares,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  said  tariff. 

It  further  appearing.  That  said  schedule  makes  certain 
changes  in  fares  for  Ohio  intrastate  transportation  of  passengers, 
and  the  rights  and  interests  of  the  public  appearing  to  be  injuri- 
ously affected  thereby,  and  it  being  the  opinion  of  the  Commis- 
sion that  the  effective  date  of  the  schedule  above  specified  should 
be  i)ostponed  pending  said  hearing  and  decision  thereon;  it  is 
further 

Ordered,  That  the  operation  of  the  schedule  above  specified, 
contained  in  said  tariff,  be  suspended,  and  that  the  use  and  opera- 
tion of  the  fares,  charges,  regulations  and  practices  therein  stated, 
be  postponed  upon  traffic  moving  wholly  within  the  state  of  Ohio, 
until  the  thirty-first  day  of  January,  1918,  unless  otherwise  ordered 
by  fhe  Commission ;  and  it  is 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedule 
in  the  office  of  the  Public  Utilities  Conmiission  of  Ohio,  and  that 
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copies  hereof  be  forthwith  served  upon  the  carriers  parties  to 
schedules,  and  that  said  carriers  parties  to  said  schedule  be,  and 
they  hereby  are,  made  respondents,  and  that  they  be  duly  noti- 
fied of  the  time  and  place  of  the  hearing  above  ordered. 


No.  1234 — In  the  Matter  of  the  Joint  Application  of  S.  H.  Bmc^ 
R.  H.  Jamison  and  W.  R.  Daley  to  Sell,  and  of  The  Portage 
Light,  Heat  &  Power  Company  to  Buy  the  Property  Known  as 
the  Garrettsville  Plant. 

No.  1235 — ^In  the  Matter  of  the  Joint  Application  of  The  Mantan 
Light,  Heat  &  Power  Company  to  Sell,  and  The  Portage  Lights 
Heat  &  Power  Company  to  Buy  the  Plant  and  Equipment  of  The 
Mantau  Light,  Heat  &  Power  Company  Located  at  Mantao^ 
Ohio. 

No.  1236— In  the  Matter  of  the  Application  of  The  Portage  lights 
Heat  &  Power  Company  to  Issue  Securities. 


(Dated  November  15,  1917.) 

Entry  of  Dismissal 

Upon  motion  of  counsel  for  the  applicants,  said  proceedings 
hereby  are  dismissed  without  prejudice. 


ATTORNEY  GENERAL 


It  is  Lawful  for  a  Municipal  Corporatioii  to  Fix  the  Due  Date  of  the  First 
Installment  of  a  Special  Assessment  Too  Early  for  Its  Collection  Through 
the  County  Treasurer's  Office.  When  the  Date  is  so  Fixed  the  Installment 
Becomes  Payahle  at  the  City  Treasurer's  Office  on  That  Date  and  if  Not 
Then  Paid  Becomes  Delinquent.  After  the  Date  of  Delinquency  and  Before 
Certification  There  is  No  Authority  to  Collect  Any  Penalty,  for  Under  Sec- 
tion 3905  General  Gode,  and  Section  3817  General  Code,  a  Penalty  is  Only 
Collectible  When  it  is  Charged  on  the  Tax  Duplicate.  The  Interest  How- 
ever, Provided  by  Section  3817  General  Code,  Would  Be  Collectible  at  the 
City  Treasurer's  Office  Until  the  Certification  to  the  County  Auditor.  As 
Certification  However,  the  Installment  Would  Be  Delinquent  and  it  Would 
Be  the  Duty  of  the  County  Auditor,  Immediately  to  Charge  a  Ten  Per  Cent. 
Penalty  and  Interest  at  the  Rate  Carried  by  the  Bonds  on  the  Duplicate, 
Along  With  the  Principal  Sum  of  the  Installment  Then  Delinquent. — ^The 
County  Auditor  is  Without  Authority  to  Place  Any  Penalty  on  the  Tax 
Duplicate  Unless  the  Installment  When  Certified  to  Him  is  Past  Due  and 
Unpaids — ^In  Making  Up  Certificates  of  Delinquencies  Under  Section  5712 
Creneral  Code,  as  Amended  in  107  Ohio  Laws,  735,  the  County  Auditor 
Should  Charge  No  New  or  Different  Penalties  on  Account  of  the  Delinquent 
Assessment  Than  He  is  Authorized  to  Charge  by  Other  Statutes  Such  as 
Those  Which  Have  Been  Discussed  and  in  No  Event  May  He  Charge  the 
Fifteen  Per  Cent.  Penalty  Which  Applies  to  General  Taxes  Which  Are 
Delinquent.  The  Assessment  as  Well  as  the  Taxes  and  Penalties  However, 
Bear  Interest  at  the  Rate  of  Eight  Per  Cent,  on  the  Amount  Certified  and 
Assessments  Accruing  Subsequently  and  While  the  Same  is  in  a  State  of 
Delinquency  or  if  Unpaid  When  Due  to  Bear  Interest  at  the  Rate  of  Eight 
Per  Cent.  Instead  of  the  Rate  Borne  by  the  Bonds  and  to  Have  Charged 
Against  Them  the  Ten  Per  Cent.  Penalty  Hereinbefore  Discussed  or  Any 
Other  Penalty  That  May  Be  Chargeable  Against  Delinquent  Assessments 
as  Such,  Which  Said  Penalty  Also  Bears  Eight  Per  Cent  Interest,  but  No 
Penalty  of  Fifteen  Per  Cent,  is  to  Be  Charged.— Lands  Against  Which 
Unpaid  Assessments  Are  Charged  Need  Not  Be  Included  in  the  List  of 
Delinquent  Lands,  Nor  is  There  Any  Authority  for  Imposin.qr,  the  Fifteen 
Per  Cent  Penalty.  When  Land  Has  Once  Acquired  the  Status  of  Delin- 
quency, the  Delinquency  Will  Include  Unpaid  Assessments  as  Well  as  Un- 
paid Taxes,  and  the  Whole  Machinery  of  the  Act  (107  Ohio  Laws,  735> 
May  Bo  Employed  to  Collect  the  Assessments  as  Well  as  the  Taxesw— ^ 
Where  Assessments  of  Former  Years  Are  Unpaid  and  Not  in  LJtigration 
it  win  Be  the  Duty  of  the  County  Auditor  to  Merge  Them  Into  the  Cer- 
tified Delinquencies  Under  the  Act  of  1917.< — ^The  Machinery  Provided  for 
in  Sections  2667,  et  seq..  General  Code,  for  the  Foreclosnre  of  the  lien 
for  Taxes  is  Available  for  the  Collection  of  Taxes  and  Assessments  Due 
on  Forfeited  Lands. 


No.  874— (Opinion  Dated  Dec.  17,  1917.) 
Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus,  Ohio. 

Gentlemen:    I  am  in  receipt  of  a  letter  from  you  with  which  you  enclose 
communications  directed  to  you  by  the  city  auditor  of  Lima  and  the  city 
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•olicitor  of  Steubenville,  respectively,  making  certain  inquiries  respecting  the 
matter  of  interest  and  penalty  on  special  assessments,  and  requesting  my 
opinion  on  certain  questions  respecting  same.  The  communication  of  the  city 
auditor  of  Lima  and  the  questions  asked  by  you  thereon  are  as  follows: 

''The  city  auditor  certifies  special  assessments  to  the  county  auditor 
for  collection  in  April  and  September,  each  year. 

If  the  assessing  ordinance  was  not  passed  by  council  in  time  to  cer- 
tify the  first  assessment  to  the  county  auditor,  in  April,  so  that  the 
county  treasurer  could  collect  in  June,  it  being  necessary  to  hold  before 
certifying  until  September,  should  interest  be  added  to  the  first  assess- 
ment for  the  period  elapsing  between  April  and  September? 

It  is  my  further  understanding  that  under  Section  3817  of  the  Gen- 
eral Code,  if  such  assessment  or  any  installment  thereof  is  not  paid  when 
due,  it  shall  bear  interest  until  the  payment  thereof  at  the  same  rate 
as  bonds  issued  in  anticipation  of  the  collection  thereof,  and  the  county 
auditor  shall  place  upon  the  tax  duplicate  the  penalty  and  interest. 
Please  advise.'' 

''Question  1:  Can  interest  in  this  case  be  added  to  the  first  assess- 
ment for  the  period  elapsing  between  April  and  September? 

Question  2:  Can  the  county  auditor  place  upon  the  tax  duplicate 
penalty  and  interest?     If  so,  what  penalty  and  what  interest? 

From  the  form  of  the  auditor's  inquiry  I  assume  that  the  special  assess- 
ments referred  to  in  his  letter  and  in  the  questions  asked  by  you  are  assess- 
ments for  municipal  street  and  sewer  improvements  for  which  bonds  or  cer- 
tificates of  indebtedness  have  been  issued.  In  this  connection  Section  3892 
G.  C.  provides  as  follows: 

"When  any  special  assessment  is  made,  has  been  confirmed  by  coun- 
cil, and  bonds,  notes  or  certificates  of  indebtedness  of  the  corporation 
are  issued  in  anticipation  of  the  collection  thereof,  the  clerk  of  the  coun- 
cil, on  or  before  the  second  Monday  in  September,  each  year,  shall  certify 
such  assessment  to  the  county  auditor,  stating  the  amounts  and  the  time 
of  payment.  The  county  auditor  shall  place  the  assessment  upon  the 
tax  list  in  accordance  therewith  and  the  county  treasurer  shall  collect 
it  in  the  same  manner  as  other  taxes  are  collected,  and  when  collected 
pay  such  assessment  to  the  treasurer  of  the  corporation,  to  be  by  him 
applied  to  the  payment  of  such  bonds,  notes  or  certificates  of  indebted- 
ness and  interest  thereon,  and  for  no  other  purpose.  For  the  purpose 
of  enforcing  such  collection,  the  county  treasurer  shall  have  the  same 
power  and  authority  as  allowed  by  law  for  the  collection  of  state  and 
county  taxes." 

Section  3896  G.  C.  provides,  among  other  things,  that  when  bonds  have 
been  issued  in  anticipation  of  the  collection  of  assessments,  interest  on  such 
bonds  shall  be  included  in  the  cost  of  the  improvement  for  which  the  assess- 
ment is  made,  and  similar  provision  is  made  by  Section  3817  G.  C,  which 
provides  further  as  follows: 

"*  *  *  If  such  assessment  or  anv  installment  thereof  is  not  paid 
when  due,  it  shall  bear  interest  until  tne  payment  thereof  at  the  same 
rate  as  the  bonds  iftsued  in  anticipation  of  the  collection  thereof,  and  the 
county  auditor  shall  annually  place  upon  the  tax  duplicate  the  penalty 
and  interest  as  therein  provided." 

Under  the  provisions  of  this  section  it  is  clear  that  no  interest  can  be 
charged  on  any  assessment  or  installment  certified  to  the  county  auditor 
under  Section  3892  G.  C.  until  after  such  installment  becomes  due;  but  that 
after  such  time  interest  is  to  be  charged  thereon  at  the  rate  carried  by  the 
bonds. 
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With  reference  to  the  matter  of  penalty  on  special  assessments,  I  note 
that  my  predecessor,  Hon.  Edward  G.  Turner,  in  an  opinion  addressed  to  yon 
under  date  of  July  21,  1916,  held  that  no  poialty  can  he  added  or  collected 
for  default  in  the  payment  of  assessments  certified  under  Section  3892,  but 
that  where  bonds,  notes  or  certificates  of  indebtedness  have  not  been  issued 
in  anticipation  of  the  collection  of  such  assessments,  the  municipal  ofllcem 
have  the  option,  in  the  event  such  assessments  are  unpaid  and  delinquent, 
of  collecting  the  same  by  suit,  together  with  interest  and  a  penalty  of  five 
per  cent,  added,  as  provided  in  Section  3898  G.  G.,  or  of  certifying  the  same 
to  the  county  auditor  for  collection,  as  taxes  under  Section  3905,  in  which 
event  the  assessment  certified  becomes  subject  to  a  ten  per  cent,  penalty  to 
cover  interest  and  the  cost  of  collection. 

In  the  case  of  State  ex  rel.  v.  Sanzenbacher,  18  G.  G.  (n.  s.)  356,  the 
circuit  court  of  Lucas  county,  apparently  going  beyond  the  conclusion  reached 
by  Mr.  Turner,  held  that  there  is  no  statutory  provision  for  imposing  a  pen- 
alty on  unpaid  assessments  against  real  property  for  public  improvemoita 
and  that  mandamus  will  lie  to  compel  a  county  treasurer  to  accept  such 
assessments  without  the  penalty  added. 

The  opinion  by  Kinkade,  J.,  reads  in  full  as  follows: 

''This  is  an  action  in  mandamus  brought  in  this  court  to  require 
the  county  treasurer  to  accept  the  assessments  that  are  due  without 
collecting  the  penalty  on  the  assessment.  There  is  no  occasion  to  review 
all  the  statutes  that' were  mentioned  by  counsel  here  in  argument.  We 
have  gone  over  the  situation  very  thoroughly  and  we  are  satisfied  there 
is  no  authority  in  the  statutes  of  Ohio  for  affixing  the  fifteen  per  cent, 
on  the  assessments  the  same  as  it  is  fixed  upon  taxes.  The  statute. 
General  Gode  2608  (Revised  Statutes,  1053),  provides  that  such  penalty 
must  be  j>laced  upon  delinquent  taxes;  must  be  audited,  I  should  say, 
on  delinquent  taxes.  We  find  no  statute  so  directing  as  to  assessments, 
and  for  that  reason  we  think  the  placing  of  it  there  is  not  warranted, 
and  the  relief  prayed  for  here  must  be  granted.  We  do  not  find  any 
authority,  I  should  have  said,  for  the  placing  of  any  penalties  on  assess- 
ments such  as  are  placed  for  taxes." 

I  find  difiiculty  in  bringing  myself  to  the  view  expressed  by  either  Mr. 
Turner  or  by  the  circuit  court  in  the  case  above  cited.  Glearly  the  decision 
in  the  case  of  State  ex  rel.  v.  Sanzenbacher  is  stated  too  broadly  if  the  same 
had  reference  to  special  assessments  for  municipal  street  or  sewer  improve- 
ments, for  certainly  as  to  some  of  such  special  assessment,  as  pointed  out 
by  Mr.  Turner,  a  penalty  of  five  i>er  cent,  is  imposed  in  actions  by  the 
municipality  to  recover  such  special  assessments  under  Section  3898  General 
Code,  and  a  penalty  of  ten  per  cent,  is  imposed  where  such  unpaid  assess- 
ments are  certified  to  the  county  auditor  by  the  clerk  or  other  proper  oflicer 
on  order  of  the  council  under  Section  3905  G.  G. 

In  point  of  fact  an  examination  of  the  case  of  State  ex  rel.  v.  Sanzen- 
bacher, supra,  would  show  that  the  only  question  before  the  court  was  as 
to  the  right  to  charge  on  assessments  the  fifteen  per  cent,  penalty  provided 
for  in  the  case  of  delinquent  taxes.  The  treasurer  in  that  case  had  charged 
no  other  penalty  and  the  question  was  as  to  whether  or  not  he  could  refuse 
to  accept  payment  of  the  assessments  without  the  penalty  which  he  had 
charged.  The  actual  decision  of  the  court  was,  of  course,  correct  on  this 
^piestion. 

Mr.  Turner,  in  the  opinion  above  referred  to,  held  in  effect  that  neither 
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the  penalty  authorized  by  Section  3898  nor  that  authorized  by  Section  8906, 
applied  to  special  asseBsments  certified  to  the  county  auditor  under  Section 
3892  General  Ck>de.  It  is  clear  that  the  penalty  provided  for  in  Section  3898 
General  Code  has  no  application  to  assessments  certified  under  Section  8892, 
for  no  power  is  conferred  upon  a  municipality  to  bring  suit  to  recover  such 
assessment.  I  am  not  persuaded,  however,  that  the  penalty  provided  for  in 
Section  8905  General  Code  does  not  apply  to  such  assessments. 

Said  Section  3905  G.  C.  provides  as  follows: 

"The  council  may  order  the  clerk  or  other  proper  officer  of  the  cor- 
poration to  certify  any  unpaid  assessment  or  tax  to  the  auditor  of  tiie 
county  in  which  the  corporation  is  situated,  and  the  amount  of  such 
assessment  or  tax  so  certified,  shall  be  placed  upon  the  tax-list  by  the 
county  auditor,  and  shall,  with  ten  per  cent,  penalty  to  cover  interest 
and  cost  of  collection,  be  collected  with  and  in  the  same  manner  as  state 
and  county  taxes,  and  credited  to  the  corporation.  Such  ten  per  cent, 
penalty  shall  in  no  case  be  added  unless  at  least  thirty  days  mtervene 
between  the  date  of  the  publication  of  the  ordinance  making  the  levy 
and  the  time  of  certifying  it  to  the  county  auditor  for  collection.^' 

The  provisions  of  Section  3905  G.  C,  prior  to  the  enactment  of  the 
municipal  code  of  1902,  and  thereafter  until  the  adoption  of  the  General  Code 
of  1910,  comprised  Section  2295  of  the  Revised  Statutes.  Section  3892  Gen- 
eral Code  was  originally  enacted  as  Section  94  of  the  Municipal  Code  of  1902, 
and  this  section,  among  other  things,  provided  that  all  assessments  provided 
for  in  the  act  of  which  said  Section  94  is  a  part,  should  be  subject  to  the 
provisions  of  Section  2295  R.  S.  (3905  G.  C),  as  far  as  the  same  might  be 
applicable,  and  that  such  section  should  remain  in  full  force  and  effect. 

The  statutes  in  their  present  form  are,  to  be  sure,  far  from  clear.  Sec- 
tion 3905  was  a  part  of  a  scheme  of  things  to  which  present  Section  3892 
was  entirely  foreign.  Moreover,  it  speaks  of  the  ten  per  cent,  penalty  as 
being  "to  cover  interest  and  cost  of  collecting"  whereas,  as  we  have  seen, 
interest  is  specifically  provided  for  by  Section  3817  of  the  General  Code. 
However,  Section  3817  itself  directs  that  a  penalty  be  charged,  and  as  there 
is  no  authority  for  charging  any  penalty  other  than  the  ten  per  cent,  penalty 
referred  to  in  Section  3905,  and  as  Section  3905  was  expressly  continued  in 
force  by  the  provisions  of  Section  94  of  the  Municipal  Code  of  1902,  I  incline 
to  the  view  that  as  a  general  proposition  the  ten  per  cent,  penalty  provided 
in  Section  3905,  together  with  interest  at  the  rate  carried  by  the  bonds,  is 
properly  chargeable  upon  due  and  unpaid  installments  of  assessments  cer- 
tified to  the  county  auditor  under  Section  3892  of  the  General  Code. 

But  while  these  propositions  are  generally  true,  it  does  not  directly  fol- 
low that  they  furnish  answers  to  your  questions.  In  truth,  the  facts  stated 
by  the  city  auditor  are  far  from  complete.  The  auditor  does  not  show,  for 
example,  when  the  first  installment  of  the  assessment  was  due.  This,  as  I 
have  pointed  out,  is  a  very  material  consideration.  If  the  first  installment 
was  not  due  until  the  December  or  June  following  the  certification  to  the 
county  auditor,  then  manifestly  neither  interest  nor  penalty  could  be  charged 
or  collected  on  account  of  said  first  installment.  If,  however,  council  by 
accident  or  design  made  the  first  installment  x>a3rable  in  June,  as  seems  fairly 
inferable  from  the  auditor's  letter,  then  an  entirely  different  question  is 
presented.  Assuming  the  authority  of  the  council  to  make  the  first  install- 
ment payable  before  it  would  be  possible  to  certify  it  to  the  county  auditor 
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for  collection,  it  would  follow,  of  course,  that  so  much  of  such  first  install- 
ment as  would  remain  unpaid  at  date  of  certification  would  be  certified  in 
a  state  of  delinquency  so  that  the  auditor  should  place  the  interest  and 
penalty  on  the  duplicate  along  with  the  original  charge.  The  ultimate  ques« 
tion,  therefore,  is  as  to  whether  or  not  council  may  lawfully  provide  for  the 
collection  of  an  assessment  in  installments  and  fix  the  period  of  the  first 
payment  at  a  date  too  early  for  collection  through  the  county  treasurer's 
office.  This  question  involves  a  consideration  of  Section  8892,  already  quoted, 
in  connection  with  Sections  3893  and  3897  of  the  General  Code. 

Section  8893  provides  as  follows: 

''In  all  other  cases,  such  assessment  shall  be  paid  to  and  collected 
by  the  treasurer  of  the  municipality,  and  in  the  event  the  clerk  of  the 
council,  when  the  receipt  is  presented  to  him  by  the  owner,  showing  the 
pajonent  of  an  assessment  on  his  property,  shall  enter  such  receipt  on 
the  margin  of  the  record  of  the  assessment." 

Section  3897  provides  in  part  as  follows: 

"Special  assessments  shall  be  pajrable  by  the  owners  of  the  property 
assessed  personally,  by  the  time  stipulated  in  the  ordinance  providing 
therefor,  and  shall  be  a  lien  from  the  date  of  the  assessment  upon  the 
respective  lots  or  parcels  of  land  assessed.    *    *    *" 

I  am  able  to  apprehend  no  sufficient  reason  for  holding  that  these  sec- 
tions can  not  be  applied  to  assessments  when  bonds,  notes  or  certificates  of 
indebtedness  have  been  issued  in  anticipation  of  the  collection  thereof  but 
the  date  of  certification  has  not  yet  arrived.  The  phrase  ''in  all  other  cases'' 
in  Section  3893  should  not  in  my  opinion  receive  such  an  interpretation  as 
to  mean  cases  other  than  those  in  which  bonds,  notes  or  certificates  of  indebted- 
ness have  been  issued  in  anticipation  of  assessments;  rather  it  means  in  my 
opinion  cases  other  than  those  in  which,  under  the  preceding  section,  the  unpaid 
assessments  have  been  certified  for  collection  to  the  county  auditor.  An 
assessment  is,  under  Section  3897,  a  lien  from  the  date  thereof.  It  would 
be  most  unjust  to  create  such  a  lien  and  prevent  its  discharge  by  the  owner 
of  the  property  at  any  time  after  it  is  created.  The  statutes  should  not  re- 
ceive such  an  interpretation  but  in  my  judgment  should  be  so  construed  as 
to  permit  the  payment  of  the  assessment  at  any  time  after  it  is  levied.  This 
pasnnent  is  to  be  made  to  the  treasurer  of  the  municipality  under  Section 
8893  and  if  it  is  possible  for  the  owner  of  the  property  to  discharge  his 
personal  obligation  and  the  lien  against  his  property  by  paying  the  assess- 
ment before  certification,  I  know  of  no  reason  why  the  council  may  not  fix 
the  date  of  the  payment  of  the  first  installment  at  such  time  that  collection 
must  take  place  through  the  office  of  the  treasurer  of  the  municipality.  There- 
fore, without  the  necessity  of  holding  that  Section  3897  applies  to  assess- 
ments when  bonds,  notes  or  certificates  of  indebtedness  have  been  issued,  I 
arrive  at  the  conclusion  that  council  has  the  power  to  fix  the  date  for  the 
payment  of  the  first  installment  of  an  assessment  so  early  as  to  preclude 
its  collection  through  the  county  treasurer's  office.  In  my  opinion,  however, 
Section  3897  is  of  general  application  and  applies  to  all  assessments.  Like 
Section  3905,  previously  referred  to,  this  section  as  Section  2285  R.  S.  was 
specifically  retained  in  full  force  and  effect  by  Section  94  of  the  Municipal 
Code  and  was  a  part  of  the  very  same  context  in  which  present  Section  3892 
first  made  its  appearance.    In  other  words.  Section  3892  is  not  a  new  and 
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distinct  method  of  collecting  assessments  when  bonds,  notes  or  certificates 
of  indebtedness  have  been  issued  in  anticipation  thereof,  to  the  exclusion  of 
all  other  provisions  of  law;  rather  it  affords  new  machinery,  exclusive  when 
it  begins  to  operate  but  not  before,  and  to  be  fitted  into  the  existing  statutes 
where  it  is  not  inconsistent  with  them. 

I  therefore  conclude  that  it  is  lawful  for  a  municipal  corporation  to  fix 
the  due  date  of  the  first  installment  of  an  assessment  too  early  for  its  col- 
lection through  the  county  treasurer's  office;  that  when  the  date  is  so  fixed 
the  installment  becomes  payable  at  the  city  treasurer's  office  on  that  date 
and  if  not  then  paid  becomes  delinquent.  True,  after  the  date  of  delinquency 
and  before  certification  there  is  no  authority  to  collect  any  penalty,  for  under 
Section  8905  and  Section  3817  as  well  a  penalty  is  only  collectible  when  it  is 
charged  on  the  duplicate.  The  interest,  however,  provided  by  Section  3817 
would  be  collectible  at  the  city  treasurer's  office  until  the  certification  to 
the  county  auditor.  At  certification,  however,  the  installment  would  be  de- 
linquent and  it  would  be  the  duty  of  the  county  auditor  immediately  to  charge 
a  ten  per  cent,  penalty  and  interest  at  the  rate  carried  by>the  bonds  on  the 
duplicate  along  with  the  principal  sum  of  the  installment  then  delinquent. 

In  passing  permit  me  to  remark  that  the  word  'therein"  as  used  in 
Section  3817,  and  which  as  it  there  appears  might  support  the  view  that  the 
penalty  referred  to  in  that  section  is  to  be  provided  for  in  the  assessment 
ordinance,  is  evidently  a  clerical  error.  In  original  Section  51  of  the  Muni- 
cipal Code  the  phrase  was  "the  penalty  and  interest  herein  provided  for." 
The  mistake  took  place  when  the  section  was  amended  in  97  O.  L.,  121.  The 
mistake  is,  however,  in  my  judgment  a  palpable  one  and  reading  the  word 
as  "herein"  instead  of  "therein"  makes  clearer  the  correctness  of  the  con- 
clusions which  I  have  reached. 

In  your  first  question  you  inquire  whether  interest  can  be  added  for  the 
period  eJapsing  between  April  and  September.  This  question  may  be  answered 
broadly  in  the  negative.  Interest  can  not  be  added  for  the  period  from  April 
to  September  under  any  circumstances  because  there  is  nothing  to  indicate 
that  the  assessment  would  draw  interest  commencing  at  any  time  in  ApriL 
If,  however,  the  first  installment  was  payable  in  June  at  the  city  treasurer's 
office  and  was  not  then  paid,  interest  from  the  date  of  payment  to  September 
and  thereafter  until  paid  should  be  added  to  such  installment  when  it  is 
placed  on  the  duplicate  by  the  county  auditor.  If,  however,  the  installment 
was  not  due  and  unpaid  when  certified  to  the  county  auditor,  then  he  would 
have  no  authority  to  add  interest  to  it  until  it  should  become  due  and  re- 
main unpaid. 

Answering  your  second  question,  I  beg  to  advise  that  the  county  auditor 
would  be  without  authority  to  place  any  penalty  on  the  duplicate  unless  the 
installment  when  certified  to  him  were  past  due  and  unpaid.  As  previously 
pointed  out,  if  such  were  the  case  however,  he  should  add  a  penalty  of  ten 
per  cent,  together  with  interest  at  the  rate  carried  by  the  bonds. 

The  letter  of  the  solicitor  of  Steubenville  is  quoted  by  you  as  follows: 

"I  am  taking  the  privilege  of  writinfir  you,  asking  that  you  secure 
for  me  an  opinion  of  the  attorney  general  upon  two  questions:  First, 
in  this  city  we  have  done  considerable  improving  in  the  way  of  pavingp 
sewering  and  putting  down  sidewalks;  the  assessment's  for  the  paving 
of  said  improvements  by  the  property  owners  are  all  certified  to  the 
county  auditor  for  collection.     It  has  been  and  it  is  the  custom  with 


Attorney  General  589 

property  owners  to  pay  their  regular  taxes  and  to  permit  the  assess- 
ments to  go  over,  and  pay  them  whenever  they  are  ready,  the  result  is 
that  there  is  always  from  $25,000.00  to  $35,000.00  of  due  and  unpaid 
assessments  which  are  delinquent.  The  certificates  of  indebtedness,  or 
bonds,  and  interest  naturally  must  be  paid  when  due,  by  the  city,  and 
the  result  is  ^at  the  city  is  losing  5  or  6  per  cent,  interest  on  the 
amount  of  their  delinquent  assessments. 

I  have  insisted  that  the  county  auditor  place  the  penalty  and  in- 
terest against  these  delinquent  assessments,  which  he  has  refused  to 
do,  claiming  that  the  law  and  decisions  of  the  court  do  not  permit  him 
to  do  this. 

The  loss  to  the  city  of  Steubenville  each  year  in  interest  charge 
amounts  to  $1,500.00  to  $1300.00." 

In  connection  with  this  letter  you  submit  the  following  questions: 

"Question  3.  In  the  above  case,,  can  the  county  auditor  place  the 
penalty  and  interest  against  these  delinquent  assessments,  and  if  so, 
what  interest  and  what  penalty? 

Question  4.  Under  Section  10  of  the  act  of  March  21,  1917  (107 
O.  L.,  735),  in  making  up  certification  of  delinquents,  may  the  county 
auditor  place  the  same  penalty  and  interest  on  the  assessments  as  he 
does  on  the  unpaid  general  taxes? 

Question  5.  In  the  event  thai  the  general  taxes  are  paid,  and  an 
assessment  only  is  delinquent,  does  the  county  auditor  under  this  act 
make  certification  of  the  property  against  which  the  assessment  is  de- 
linquent in  the  same  manner  as  he  would  where  both  taxes  and  assess- 
ment were  delinquent? 

Question  6.  Under  the  provisions  of  this  law,  is  it  not  now  incum- 
bent upon  an  individual  who  wishes  to  refuse  to  pay  a  special  assess- 
ment, to  enjoin  the  treasurer  from  collecting  same? 

Question  7.  In  every  county  of  the  state  of  Ohio  the  tax  duplicates 
carry  delinquent  special  assessments  of  former  years.  True,  some  of 
these  are  involved  in  injunction  proceedings  and  other  litigation  con- 
cerning their  payment,  but  where  such  assessments  of  former  years  are 
not  in  litigation,  will  it  be  the  duty  of  the  county  auditor  to  merge  them 
into  the  certified  delinquencies  under  this  act? 

Question  8.  This  act  does  not  amend  any  of  the  sections  in  the 
chapter  of  the  General  Code  regarding  forfeited  lands,  although  under 
the  operation  of  this  act  there  will  be  no  forfeitures  to  the  state  in  the 
future.  Almost  every  county  of  the  state  has  forfeited  lands  on  their 
duplicates  in  the  name  of  the  state,  which,  under  the  provisions  of  law, 
must  be  advertised  for  sale  every  two  years,  and  experience  has  proven  that 
very  few  sales  are  made  from  these  offerings.  This  department  has  been 
asked  how  to  dispose  of  the  forfeitures  now  on  the  tax  duplicates.  It  is, 
undoubtedly,  a  waste  of  public  moneys  to  pay  for  the  publication  of 
these  forfeited  lists,  and  we  are  of  the  opinion  that  the  best  procedure 
to  attempt  to  clear  up  these  old  lists  is  for  the  county  treasurer  to  pro- 
ceed under  the  provisions  of  Section  2667,  et  seq..  General  Code,  and  sub- 
ject them  to  foreclosure  proceeding's.    Are  we  right  in  this  view?" 

Tour  third  question  is  fully  answered  by  the  answers  which  I  have  given 
to  your  first  and  second  questions. 

Coming  now  to  your  fourth  question:  I  note  iiie  following  provisions 
of  the  act  referred  to  by  you,  being  parts  of  Sections  9  and  10  thereof,  therein 
designated  as  Sections  6712  and  6713  of  the  General  Code  respectively: 

Sec.  5712.  ''Section  9.  The  county  treasurer  *  *  •  and  the 
county  auditor  •  ♦  ♦  shall  ♦  «  ♦  make  •  ♦  ♦  a  certificate 
to  be  known  as  a  delinquent  land  tax  certificate,  for  each  tract  of  land, 
*  *  *  on  which  the  taxes,  assessments  and  penalty  have  not  been 
paidt  describing  each  tract  of  land    *    *    *    and  the  amount  of  taxes. 
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assessments  and  penalty  thereon  due  and  unpaid,  and  stating  therein  that 
the  same  has  been  certified  to  the  auditor  of  state  as  delinquent.  *  *  • 
Interest  at  the  rate  of  eight  per  cent,  per  annum  shall  be  charged  on 
the  duplicate  against  the  delinquent  lands,  *  *  *  certified  by  the 
county  auditor  on  such  certificate." 

Soc.  5713.  "Section  10.  The  state  shall  have  a  first  and  best  Hen 
on  the  premises  described  in  said  certification,  for  the  amount  of  taxes, 
assessments  and  penalty,  together  with  interest  thereon  at  the  rate  of 
eight  per  cent,  per  annum,  from  the  date  of  delinquency  to  the  date  or 
(of)  redemption  thereof,  and  the  additional  charge  of  twenty-five  cents 
for  the  making  of  said  certification,  and  sixty  cents  for  adertising.    *    *** 

I  do  not  know  that  I  correctly  understand  your  fourth  question.  If  you 
mean  to  inquire  thereby  whether,  for  example,  the  same  penalty  of  fifteen 
per  cent,  chargeable  under  Sections  5678  and  5679  of  the  General  Code  can 
now  be  computed  upon  and  added  to  delinquent  assessments  by  reason  of 
anythmg  found  in  the  above  quoted  sections,  or  elsewhere  in  the  act  referred 
to,  my  answer  is  in  the  negative.  The  only  charges  authorized  by  the  act 
are  the  charges  of  eight  per  cent,  interest  and  certain  fees.  Authority  to 
charge  the  penalties  referred  to  in  the  act  must  be  found  elsewhere  in  the 
statutes  as  in  the  sections  cited.  Said  Sections  5678  and  5679,  which  I  need 
not  quote,  authorize  the  imposition  of  a  penalty  of  fifteen  per  cent,  upon 
delinquent  taxes,  but  not  upon  delinquent  assessments.  (State  ex  rel  ▼. 
Sanzenbacher,  supra).  It  is  true  that  Section  2  of  the  act  found  in  107  O.  L. 
785,  therein  designated  as  Section  5705  of  the  General  Code,  provides  that 

''Delinquent  lands  as  defined  in  this  act  shall  mean  all  lands  upon 
which  the  taxes^  assessments  and  penalties  have  not  been  paid  for  two 
consecutive  semi-annual  tax  paying  periods." 

The  exact  effect  of  this  section  will  be  considered  in  answering  some  of 
your  other  questions.  At  the  present  time,  however,  it  is  sufficient  to  state 
that  while  it  defines  ''delinquent  lands"  it  does  not  purport  to  define  "delin- 
quent taxes"  and  therefore  does  not  have  the  effect  of  making  "delinquent 
assessments"  "delinquent  taxes"  either  for  its  own  purpo3e  or  for  the  purpose 
of  any  other  section  of  the  Creneral  Code  and  thus  amending  such  other 
sections  by  implication.  The  meaning  of  the  phrase  "delinquent  taxes"  is 
just  the  same  now  as  it  always  has  been. 

So  far  as  the  penalty  is  concerned,  then,  I  beg  to  advise  that  authority 
elsewhere  in  the  General  Code  than  in  the  act  of  1917  must  be  found  for  the 
imposition  thereof  on  delinquent  assessments.  Such  authority  exists  as  to 
assessments  which  have  been  anticipated  by  the  issuance  of  bonds,  notes 
or  certificates  of  indebtedness,  as  I  have  pointed  out  in  dealing  with  the 
questions  raised  by  the  auditor  of  Lima.  Whether  or  not  like  authority  exists 
in  the  case  of  other  assessments  is  a  point  not  necessary  to  be  considered  in 
answering  your  fourth  question. 

Your  question,  however,  relates  also  to  interest.  As  pointed  out  the 
act  of  1917  authorizes  the  charging  of  eight  per  cent,  interest  while  the 
sections  considered  in  answering  the  questions  of  the  auditor  of  Lima  au- 
thorize and  require  that  due  and  unpaid  installments  of  assessments  which 
have  been  anticipated  by  the  issuance  of  bonds,  notes  or  certificates  of  in- 
debtedness shall  bear  interest  at  the  same  rate  carried  by  the  bonds,  in  ad- 
dition to  the  penalty  of  ten  per  cent.  An  inspection  of  the  whole  act  of 
1917  shows  that  there  are  some  circumstances  in  which  delinquent  assess- 
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fflents  are  to  be  treated  as  a  part  of  the  delinquencies  for  the  collection  of 
which  its  procedure  is  available.  The  second  section  of  the  act  has  already 
been  quoted  and  the  ninth  and  tenth  sections,  which  have  also  been  quoted, 
repeat  the  frequently  reiterated  phrase  'taxes,  assessments  and  penalties'* 
which  is  found  in  almost  every  section  of  the  act.  A  complete  answer  to 
your  present  question  would  require  me  first  to  determine  under  what  cir- 
cumstances the  delinquency  of  assessments  may  be  made  the  predicate  of 
the  delinquency  of  the  lands.  Inasmuch,  however,  as  this  is  the  identical 
question  which  you  next  submit,  I  shall  postpone  discussion  of  it  until  dealin^r 
with  that  inquiry.  It  is  at  least  clear  that  when  the  status  of  delinquency 
has  been  acquired  by  the  land  itself  and  it  has  been  certified  as  such  under 
Section  9  of  the  act  of  1917,  Section  6712  G.  C,  the  amount  of  delinquent 
assejisments,  if  any,  enters  into  the  amount  of  the  delinquency  of  the  land. 
Thus  the  question  is  raised  as  to  whether,  when  the  land  against  which  the 
assessment  has  been  levied  has  become  delinquent  and  has  been  certified  as 
such,  the  amount  on  which  the  eight  per  cent,  interest  referred  to  in  Section 
5712  and  that  referred  to  in  Section  5713  of  the  Greneral  Code,  being  Sections 
9  and  10  of  the  act  of  1917  respectively,  is  to  be  computed  is  to  include  the 
amount  of  any  delinquent  assessment  that  may  be  charged  against  the  land. 
Of  course  in  the  case  of  a  great  many  assessments  an  affirmative  answer 
to  this  question  would  be  very  easily  reached.  Assessments  for  state  and 
county  road  improvements,  for  example,  are  not  required  by  any  law  other 
than  the  act  of  1917  to  bear  interest  after  delinquency;  therefore  no  conflict 
arises.  But  in  the  case  of  municipal  assessments  in  anticipation  of  which 
bonds,  notes  or  certificates  of  indebtedness  have  been  issued,  we  have  the 
distinct  requirement  of  the  statutes  considered  in  answering  the  question  of 
the  auditor  of  Lima  to  the  effect  that  such  assessments  when  delinquent  shall 
bear  interest  at  the  rate  carried  by  the  bonds,  which  would  in  every  case 
be  less  than  eight  per  cent.;  while  the  act  of  1917,  if  interpreted  so  as  to 
impose  the  interest  of  which  it  speaks  upon  delinquent  assessments  as  well 
as  upon  delinquent  taxes,  would  seem  to  conflict  with  such  other  requirements 
in  the  instance  in  which  it  would  have  operation. 

In  reality  there  are  four  possible  solutions  of  the  question  now  under 
consideration.    They  are: 

(1)  That  when  delinauent  assessments  form  a  part  of  the  amount 
for  which  lands  are  certified  as  delinquent,  or  when  assessments  become 
delinquent  against  land  which  has  been  certified  as  delinquent,  the  eight 
per  cent,  interest  referred  to  in  Sections  9  and  10  of  the  act  of  1917 
respectively  is  chargeable  upon  the  whole  amount  of  the  delinquencies 
to  the  exclusion  of  any  other  interest,  but  not  to  the  exclusion  of  any 
penalties  which  might  thereafter  accrue. 

(2)  When  such  circumstances  exist  the  eight  per  cent,  interest  is 
chargeable  in  lieu  of  any  other  interest  that  delinquent  assessments  might 
carry  and  also  in  lieu  of  penalties  which  might  otherwise  be  charged 
against  delinquent  assessments. 

(3)  Under  such  circumstances  the  eight  per  cent,  interest  is  charge- 
able on  the  total  amount  of  delinquent  charges  including  assessments  in 
addition  to  such  penalty  and  interest  as  is  authorized  to  be  charged  undeir 
other  sections. 

(4)  The  eight  per  cent,  provided  for  in  Sections  9  and  10  of  the  act 
of  1917  is  not  to  be  computed  at  all  on  so  much  of  the  delinquency  as 
represents  unpaid  assessments  for  which  other  penalties  and  interest  are 
provided  by  law,  as  municipal  assessments  which  have  been  anticipated 
by  the  issuance  of  bonds,  notes  or  certificates  of  indebtedness. 
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I  must  admit  that  this  question,  together  with  some  of  the  others  which 
you  ask,  has  ir^eatly  puzzled  me.  So  far  as  the  present  question  is  con- 
cerned the  leading  characteristic  of  the  act  seems  to  be  expressed  by  the 
statement  that  its  draftsman  has  taken  the  word  ''assessments''  and  inserted 
it  in  each  of  the  sections  along  with  the  words  "taxes  and  penalties"  in 
utter  disregard  of  the  other  statutes  of  the  state  respecting  the  collection 
of  assessments.  But  much  as  we  may  criticize  such  legislation  as  this,  we 
must  give  it  a  meaning  if  possible.  The  difficulty,  however,  is  to  ascertain 
v/hst  that  meaning  is  as  we  are  without  any  very  definite  clues  in  the  act 
itself. 

I  think  it  is  possible  to  eliminate  some  of  the  alternative  meanings  which 
I  have  suggested.  For  example,  the  third  of  them,  which  is  to  the  effect  that 
delinquent  assessments  as  a  part  of  the  total  amount  of  delinquent  charges 
against  delinquent  land  would  bear  both  the  eight  per  cent,  and  the  live  per 
cent,  interest  at  the  same  time,  may  be  rejected.  While  such  a  solution 
would  not  be  exactly  impossible,  yet  it  is  very  improbable  that  the  legislature 
intended  that  two  kinds  of  interest  should  run  concurrently  against  the  same 
charge  or 'that  interest  at  eight  per  cent,  should  be  charged  upon  interest  at 
five  per  cent,  for  example.    I  therefore  put  this  interpretation  out  of  view. 

Nor  on  careful  consideration  do  I  think  that  the  fourth  interpretation  can 
stand.  At  first  blush  it  would  seem  necessary  to  avoid  conflict  between  the 
statute  requiring  interest  at  the  rate  carried  by  the  bonds  and  the  statute 
requiring  eight  per  cent,  interest.  As  a  matter  of  fact,  however,  the  eight 
per  cent,  statute  provides  for  a  special  case,  that  is,  interest  chaigeable 
when  the  lands  themselves  have  become  delinquent,  while  the  other  sections 
considered  in  answering  the  questions  of  the  auditor  of  Lima  provide  for  the 
charging  of  interest  when  the  assessments  are  delinquent.  As  pointed  out 
there  is  a  wide  distinction  between  delinquent  assessments  or  taxes  and  de- 
linquent lands.  This  distinction  will  be  further  elaborated  upon  in  this 
opinion.  I  think,  therefore,  that  when  the  lands  have  become  delinquent  and 
assessments  have  accrued,  or  thereafter  accrue,  against  such  lands,  the  in- 
terest chargeable  against  such  assessments  as  a  part  of  the  principal  sum  of 
the  delinquency  is,  by  virtue  of  Sections  9  and  10  of  the  act  of  1917,  eight 
per  c^it.  instead  of  the  rate  carried  by  the  bonds. 

These  eliminations  narrow  the  choice  down  to  the  first  two  of  the  sug- 
gested solutions. 

Though  the  question  is  not  free  from  doubt  as  I  have  hinted,  I  incline  to 
accept  the  first  suggested  interpretation.  That  is,  to  say,  the  eight  per  cent, 
interest  is,  in  my  opinion,  chargeable  upon  the  whole  amount  of  the  delinquen- 
cies to  the  exclusion  of  any  other  interest  such  as  that  provided  for  by  the 
section  of  the  municipal  code  which  has  been  under  consideration;  but  it  is 
not  in  lieu  of  the  ten  i>er  cent,  penalty  provided  for  by  said  statute.  There  is 
nothing  in  the  act  of  1917  to  indicate  that  the  eight  per  cent,  interest  is  to  be 
regarded  as  a  substitute  for  the  ten  per  cent,  penalty.  In  fact,  if  it  were  so 
regarded  then  the  assessments  accruing  against  land  that  has  acquired  the 
status  of  delinquency  and  remaining  unpaid  after  their  accrual,  would  in- 
volve a  lighter  exaction  from  the  redeeming  taxpayer  than  would  have  been 
required  if  the  land  had  not  been  delinquent  at  all.  This  fact,  together  with 
the  lack  of  any  express  provision  in  the  statute,  leads  me  to  the  conclusion 
which  I  have  reached. 
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Fully  answering  your  fourth  question,  then,  I  am  of  the  opinion  that  in 
making  up  certification  of  delinquencies  under  Section  9,  the  county  auditor 
should  charge  no  new  or  different  penalties  on  account  of  the  delinquent  as- 
sefpments  than  he  is  authorized  to  charge  by  other  statutes  such  as  those 
which  have  been  discussed;  and  in  no  event  may  he  charge  the  fifteen  per  cent, 
penalty  which  applies  to  general  taxes  which  are  delinquent.  The  assess- 
ments, as  well  as  the  taxes  and  penalties,  however,  bear  interest  at  the  rate 
of  eight  per  cent,  on  the  amount  certified  and  assessments  accruing  subse- 
quently and  while  the  land  is  in  a  state  of  delinquency  are,  if  unpaid  when 
due,  to  bear  interest  at  the  rate  of  eight  per  cent,  instead  of  the  rate  borne  by 
the  bonds  and  to  have  charged  against  them  the  ten  per  cent,  penalty  herein- 
before discussed  or  any  other  penalty  that  may  be  chargeable  against  de- 
linquent assessments,  as  such,  which  said  penalty  also  bears  eight  per  cent, 
interest;  but  no  penalty  of  fifteen  per  cent,  is  to  be  charged. 

Your  fifth  question  presents  the  most  difficult  problem  of  all.  As  I  have 
intimated  its  solution  is  really  involved  in  your  fourth  question,  but  I  have 
purposely  eliminated  any  discussion  of  this  point  except  in  connection  with 
the  query  now  under  consideration. 

In  my  opinion  there  is  not  enough  in  the  way  of  express  provision  in  the 
act  of  1917  to  enable  me  to  hold  that  land  can  acquire  the  status  of  delinquency 
through  non-payment  of  assessments  only.  I  answer  your  question,  there- 
fore, generally,  in  the  negative. 

In  arriving  at  this  result  I  have  not  been  unmindful  of  the  provisions  of 
Section  2  of  the  law  of  1917,  which  has  been  quoted.  For  convenience  I  re- 
peat the  quotation  of  that  section  here: 

"Section  2  (Sec.  5705  G.  C.)  Delinquent  lands  as  defined  in  this  act 
shall  mean  all  lands  upon  which  the  taxes,  assessments  and  penalties 
have  not  been  paid  for  two  consecutive  semi-annual  tax  paying  periods." 

One  of  the  possible  meanings  of  this  section  is  that  land  shall  become  de- 
linquent unless  the  "taxes,  assessments  and  penalties''  have  been  paid;  that 
is  to  say,  it  will  take  the  payment  of  all  three  kinds  of  charges  in  order 
to  keep  it  from  assuming  or  becoming  susceptible  of  assuming  the  status  of 
delinquency.  However,  the  whole  act  must  be  fitted  into  the  statutory  scheme 
for  the  collection  of  taxes  as  it  exists  in  the  sections  which  have  not  been 
amended  or  repealed.  The  act  cannot  stand  alone  but  rests  upon  a  founda- 
tion composed  of  the  other  sections  referred  to.  This  is  apparent  from  sev- 
eral of  the  sections  of  the  act  itself.  In  the  first  place  Section  3  sets  forth 
the  substance  of  the  delinquent  tax  certificate  which  is  to  be  published  in  a 
newspaper,  as  provided  in  Section  1  of  the  act.  Said  notiie  in  part  is  as 
follows: 

''The  lands,  lots  and  parts  of  lots  returned  delinquent  by  the  treas- 
urer of county,  with  the  taxes  and  penalties  charg^ed  thereon 

agn^eable  to  law,  are  contained  and  described  in  the  following  list,  viz.: 

Section  6,  designated  as  Section  6708,  provides  as  follows: 

''Before  advertising  such  list  of  delinquent  lands  and  lots,  the  county 
auditor  shall  comi>are  it  with  the  duplicate  in  the  office  of  the  county 
treasurer,  and  strike  therefrom  all  lands  or  town  lots  upon  which  the 
taxes,  assessments  and  penalty  of  the  preceding  year,  with  the  taxes  and 
assessments  of  the  current  year,  have  been  paid,  and  advertise  the  re- 
mainder as  provided  in  this  chapter.** 
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Section  6,  designated  as  Section  5709,  provides  as  follows: 

"The  county  auditor,  on  or  before  the  day  of  certification  to  the 
auditor  of  state,  mentioned  in  such  notice,  shall  insert,  at  the  foot  of 
the  record,  on  the  delinquent  list,  a  copy  of  the  notice,  and  certify  on  the 
record  immediately  following  such  notice,  the  name  of  the  paper,  and 
the  length  of  time  such  list  and  notice  were  published  therein/' 

Section  7,  designated  as  Section  5710,  provides  as  follows: 

''If  a  county  auditor,  by  inadvertence  or  mistake,  omits  to  publish 
the  delinquent  list  of  the  county,  as  required  by  law,  he  shall  charge 
the  lands  and  town  lots  with  the  taxes,  assessments  and  penalty,  if  such 
taxes,  assessments  and  penalty  with  which  the  lands  and  town  lots  there- 
in stand  charged  have  not  been  paid  before  the  tenth  day  of  August  of 
the  next  succeeding  year.  He  shall  also  charge  them  with  the  taxes  and 
assessments  of  the  current  year,  and  record,  certify  and  publish  them  as 
part  of  the  delinquent  list." 

Section  23,  designated  as  Section  5276,  provides  as  follows: 

"When  any  tract  of  land,  city  or  town  lot  is  returned  delinquent  for 
non-payment  of  taxes  or  assessments,  and  placed  on  the  duplicate  of  the 
succeeding  year,  the  owner  or  person  liable  to  pay  taxes  therefor  pro- 
duces the  receipt  of  the  treasurer  for  such  taxes  and  assessments  of  the 
preceding  year,  the  county  auditor  or  treasurer  shall  not  make  the  de- 
duction from  the  duplicate,  of  such  taxes,  assessments,  penalty  and  in- 
terest but  it  shall  be  chargeable  to  the  treasurer  as  if  such  receipt  had 
not  been  produced.  The  treasurer  shall  receive  such  receipt  in  discharge 
of  the  tax  or  assessment  for  the  year  it  is  returned  delinquent,  with  the 
penalty  and  interest  and  the  auditor  of  the  county  shall  credit  such 
treasurer  with  the  amount  and  shall  forthwith  collect  such  taxes." 

With  the  exception  of  one  perhaps  unintentional  slip  in  the  form  of  de- 
linquent tax  notice  the  draftsman  of  the  above  sections  evidently  thought  that 
land  could  be  "returned  delinquent  for  non-payment  of  taxes  or  assessments," 
as  he  has  expressed  it  in  Section  23.  The  whole  action  of  the  auditor  under 
the  first  seven  sections  of  the  law  is  predicated  upon  an  actual  list  of  delin- 
quent lands  and  lots  which  has  been  returned  by  the  treasurer.  This,  more- 
over, is  not  altered  by  the  fact  that  in  the  first  line  of  Section  1  the  word  "the" 
has  been  changed  to  "a"  so  that  instead  of  reading  "Each  county  auditor 
shall  cause  the  list  of  lands  to  be  published"  it  now  reads  "Each  county  auditor 
shall  cause  a  list  of  delinquent  lands  in  his  county  to  be  published."  That 
no  change  is  effected  is  apparent  when  reference  is  had  to  the  frequent  men- 
tion of  the  list  returned  by  the  treasurer.  Indeed,  Section  6  refers  expressly 
to  "the  delinquent  list." 

Again,  the  sections  quoted  show  that  it  was  the  supposition  of  the  legis- 
lature in  passing  this  act  that  when  an  assessment,  as  well  as  a  tax,  was  not 
paid  before  the  twentieth  of  December  following  the  last  delinquency,  the 
assessment  of  the  following  year  is  immediately  payable.  This  is  true  of 
general  taxes  by  virtue  of  Sections  5678  and  5679  of  the  General  Code. 

But  while  these  assumptions  are  made  in  the  statute  of  1917,  there  is  not 
a  syllable  outside  of  remote  inferences  to  be  drawn  from  Section  2  which 
authorizes  the  return  of  land  as  delinquent  on  account  of  non-pajrment  of 
assessments;  and  certainly  nothing  which  authorizes  delinquent  assessments 
to  become  pa3rable  prior  to  the  time  fixed  in  the  ordinance  levjdng  them,  as 
in  the  case  with  general  taxes. 

The  mere  fact  that  the  legislature  enacts  one  law  upon  the  palpable  sup- 
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position  that  another  law  with  which  it  must  articulate  contains  a  given  pro- 
vision, is  not  enough  to  read  into  that  other  law  a  provision  which  is  not 
there. 

When  we  turn  to  the  sections  of  the  General  Code  dealing  with  the  return 
of  delinquent  lands  and  the  charging  of  delinquent  taxes,  we  find  that  these 
apparent  suppositions  are  both  erroneous.  The  delinquent  list  is  provided  for 
by  sections  2601  and  2608  of  the  General  Code.    These  sections  are  as  follows: 

Sec.  2601.  During  the  month  of  August  of  each  year,  the  auditor 
shall  make  and  record,  in  a  book  provided  for  that  purpose,  a  list  of 
all  lands  and  town  lots  returned  by  the  treasurer  delinquent  at  the  pre- 
ceding settlement,  describing  them  as  described  on  the  tax  duplicate, 
chargmg  thereon  the  unpaid  taxes  for  the  year  next  preceding,  together 
with  the  penalty  thereon,  and  also  the  taxes  of  the  current  year.  He 
shall  certdy  the  correctness  of  such  list  and  the  date  at  which  it  was 
recorded,  and  sign  it  officially." 

''Sec.  2608.  The  delinquent  list  shall  not  be  returned  to  the  office 
of  the  auditor  of  state  but  shall  be  recorded  by  the  county  auditor  im- 
mediately after  his  semi-annual  settlement  with  the  county  treasurer, 
an  abstract  of  which,  in  such  form  as  the  auditor  of  state  prescribes, 
shall  be  sent  to  his  office  in  August,  with  the  settlement  sheet  of  the 
county  treasurer.  No  taxes  returned  delinquent  shall  be  paid  into  the 
state  treasury,  except  by  the  county  treasurers,  and  in  making  out  the 
duplicate  of  each  year,  all  tracts  of  land  and  lots  returned  delinquent 
or  forfeited  to  the  state,  shall  be  again  entered  on  the  duplicate,  and 
the  taxes  on  such  tract  or  lot,  including  the  taxes  of  the  current  year, 
shall  be  charged  thereon,  with  fifteen  per  cent,  penalty  on  the  amount 
charged  on  the  duplicate  of  the  precedmg  year." 

These  sections  must  be  construed  together  with  Sections  5678  and  5679 
of  the  General  Code.  (White  vs.  Woodward,  44  O.  S.  847).  These  sections 
provide  as  follows: 

Sec.  5678.  If  one-half  the  taxes  charged  against  an  entry  of  real 
estate  is  not  paid  on  or  before  the  twentieth  day  of  December,  in  that 
year,  or  collected  by  distress  or  otherwise  prior  to  the  February  settle- 
ment, a  penalty  of  fifteen  per  cent,  thereon  shall  be  added  to  such  half 
of  said  taxes  on  the  duplicate.  If  such  taxes  and  penalty,  including  the 
remaining  half  thereof,  are  not  paid  on  or  before  the  twentieth  of  June 
next  thereafter,  or  collected  by  distress  or  otherwise  prior  to  the  next 
August  settlement,  a  like  penalty  shall  be  charged  on  the  last  half  of 
such  taxes.  The  total  of  such  amounts  shall  constitute  the  delinquent 
taxes  on  such  real  estate  to  be  collected  in  the  manner  prescribed  by  law." 

''Sec.  5679.  If  the  total  amount  of  delinquent  taxes  and  penalty  as 
provided  in  the  next  preceding  section,  together  with  one-half  of  the 
taxes  charged  against  such  real  estate  for  the  current  year,  is  not  paid 
on  or  before  the  twentieth  day  of  December,  of  the  same  year,  the  de- 
linquent taxes  and  penalty,  and  the  whole  of  the  taxes  of  the  current 
year,  shall  be  due,  and  be  collected  by  the  sale  of  the  real  estate,  in  the 
manner  authorized  by  law.  If  the  first  half  of  the  taxes  charged  upon 
any  real  estate  is  paid  on  or  before  the  twentieth  day  of  December,  as 
provided  by  law,  but  the  remaining  half  thereof  is  not  paid  on  or  before 
the  twentieth  day  of  June  next  thereafter,  or  collected  by  distress  or 
otherwise,  prior  to  the  next  August  settlement,  as  provided  by  law,  a 
like  penalty  shall  be  added  to  such  unpaid  taxes,  and  they  shall  be 
treated  as  delinquent  taxes,  and,  with  tne  tiuces  of  the  current  year, 
collected  by  the  sale  of  such  real  estate,  as  aforesaid.'* 

The  joint  effect  of  all  four  of  these  sections  is  limited  to  taxes.  Lands 
against  which  unpaid  assessments  alone  are  charged  may  not  be  included  in 
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the  list  of  delinquent  lands,  nor  is  there  any  authority  for  imposing  the  fifteen 
per  cent,  penalty.    (State  ex  rel.  vs.  Sanzenbacher,  supra.) 

In  spite,  therefore,  of  the  language  of  Section  2  of  the  Act  of  1917  and 
having  regard  to  the  provisions  of  the  other  sections  of  that  act,  I  am  led  to 
the  conclusion  that  the  Act  of  1917  does  not  in  reality  define  delinquent  lands 
at  all,  but  that  the  definition  of  that  term  remains  the  same  as  it  was  before 
the  amendments  embodied  in  that  Act.  That  definition  is  briefly  land  which 
has  been  returned  delinquent  by  the  county  treasurer  and  has  found  a  place 
upon  the  delinquent  land  list. 

What  then  is  the  meaning  of  Section  2  of  the  Act?  Some  meaning  must 
be  g^iven  to  it  and  I  am  not  disposed  to  ignore  it  entirely.  In  my  opinion  the 
effect  of  this  section  in  addition  to  the  frequent  repetition  of  the  phrase 
'^xes,  assessments  and  penalties"  and  that  of  ''taxes  and  assessments"  as  it 
is  found  throughout  the  other  provisions  of  the  act,  is  to  make  the  machinery 
of  the  act  available  for  the  collection  of  unpaid  assessments  as  well  as  for  the 
collection  of  unpaid  taxes.  That  is  to  say,  while  land  can  acquire  the  status 
of  delinquency  only  through  failure  to  pay  the  general  taxes  as  formerly, 
yet  when  once  it  has  acquired  that  status  the  amount  of  the  delinquency  will 
include  unpaid  assessments  as  well  as  unpaid  taxes,  and  the  whole  machinery 
of  the  act  may  be  employed  to  collect  the  assessments  as  well  as  the  taxes. 
A  similar  provision,  for  example,  is  found  in  Sections  2667  et  seq.  referred  to 
in  one  of  your  questions.  Here  is  a  provision  for  the  collection  of  delinquent 
charges  by  the  county  treasurer  by  action  to  foreclose  the  lien.  By  express 
provision  the  action  which  the  county  treasurer  may  bring  under  this  section 
is  for  the  collection  of  assessments  as  well  as  taxes.  The  only  difference  be- 
tween Section  2667  and  the  delinquent  land  act  of  1917  in  this  respect  is  that 
the  treasurer  has  the  option  of  collecting  assessments  along  with  the  general 
taxes  under  Section  2667,  whereas  the  inclusion  of  delinquent  assessments  in 
the  amount  to  be  collected  under  the  Act  of  1917  is  automatic. 

In  answer  to  your  sixth  question  I  may  say  that  I  know  of  no  reason  why 
it  is  any  more  incumbent  upon  an  individual  who  wishes  to  refuse  to  pay  a 
special  assessment  to  enjoin  the  treasurer  from  collecting  same  under  the  pro- 
visions of  the  Act  of  1917  than  it  ever  has  been  in  the  past.  Assuming — 
but  not  deciding — ^that  it  is  lawful  for  the  treasurer  to  accept  the  general 
taxes  without  accepting  an  assessment  charged  against  the  same  land,  in  the 
absence  of  an  injunction  against  the  latter,  the  law  in  this  respect  is  not  in 
any  wise  changed  by  the  delinquent  land  act  of  1917,  for  as  I  have  pointed 
out  lands  can  become  delinquent  under  that  act  as  formerly  only  through 
non-payment  of  taxes  and  penalties.  i 

Answering  your  seventh  question  I  am  of  the  opinion  that  where  assess- 
ments  of  former  years  are  unpaid  and  not  in  litigation  it  will  be  the  duty  of 
the  county  auditor  to  merge  them  into  the  certified  delinquencies  under  the 
Act  of  1917.  This  is  but  an  application  of  what  I  have  said  in  dealing  with 
your  fifth  question.  Though  the  non-payment  of  assessments  alone  does  not 
make  lands  delinquent,  yet  if  lands  are  properly  returned  delinquent  for  non- 
X>a3nnent  of  taxes  and  there  are  charged  against  such  lands  unpaid  assess- 
ments, though  constituting  an  accumulation  of  several  years  prior  to  the  en- 
actment of  the  Act  of  1917,  it  will  be  the  duty  of  the  county  auditor  in  making 
vp  his  list  under  Section  9  of  the  act  to  include  the  amount  of  said  unpaid 

/ 

i 


Attorney  General  597 

assessments,  together  ^th  all  other  duplicate  charges  against  the  land,  in 

his  certification  thereof. 

Your  eighth  question  is  answered  by  provision  of  Section  2670  of  the 

General  Ck>de,  which  expressly  provides  that: 

^When  the  lands  or  lots  stand  charged  on  the  tax  duplicate  as  for- 
feited to  the  state,  it  shall  not  be  necessary  to  make  the  state  a  party, 
but  it  shall  be  deemed  a  party  through  and  represented  by  the  county 
treasurer." 

This  shows  that  the  machinery  of  Section  2667  et  seq.  is  available  for  the 
collection  of  taxes  and  assessments  due  on  forfeited  lands.  This  is  the 
only  question  of  law  involved  in  your  eighth  inquiry.  I  would  not  express 
any  opinion  as  to  the  expediency  of  the  procedure  you  suggest,  although  it 
seems  clear  to  me  that  the  remedy  in  Section  2667  et  seq.  is  the  best  one  JT or 
the  collection  of  the  taxes  upon  forfeited  lands.  In  this  connection  permit  me 
to  point  out  that  by  virtue  of  Section  2673  of  the  General  Code  the  action  re* 
ferred  to  in  Section  2667  of  the  General  Code  may  be  brought  upon  the  direc- 
tion of  the  auditor  of  state,  even  though  the  county  treasurer  refuses  or  ne- 
glects to  bring  it. 


Under  the  Provisions  of  Subdivision  IV  of  Section  6919,  General 
Code^  the  Cost  and  Expense  of  the  Road  Improvement  Shall  Be 
Assessed  Against  the  Real  Estate  Abutting  Upon  Said  Improve- 
ment. This  Applies  to  Property  Within  the  Prescribed  Distance 
From  the  Sides  of  the  Improvement  and  Does  Not  Apply  to 
Property  Within  the  Prescribed  Distance  From  the  Terminus  of 
the  Improvement. — ^There  Is  No  Provision  of  Law  by  Virtue  of 
Which  the  State  Could  Assume  a  Part  of  the  Cost  and  Expenses 
of  a  Road  Improvement  Over  Which  the  County  Commissioners 
Are  Assuming  Jurisdicti<m  Under  Section  6096  et  seq..  General 
Code.  However,  Application  for  State  Aid  Might  Be  Made  to 
the  State  Highway  Commissioners  Under  Section  1178  et  seq.. 
General  Code,  Under  the  Provisions  of  Which  Sections  the  State 
Could  Furnish  Aid  As  Might  Be  Agreed  Upon  Between  the 
State  Highway  Commissioners  and  the  County  Commissioners. 


No.  86*4— (Opinion  Dated  December  12,  1917,) 

Hon.  Hugh  F.  Neuhart^  Prosecuting  Attorney,  Caldwell,  Ohio. 

Dear  Sir:    I  have  your  communication  of  November  22,  1917, 

in  which  you  ask  me  to  place  a  construction  upon  Section  6919  G. 

C.f  with  a  view  to  answering  the  following  questions : 

''May  real  estate  within  two  miles  of  the  terminal  of  the 
improvement  be  assessed  on  the  theory  that  it  comes  within 
the  provisions  of  this  Section  by  being  within  two  miles  of 
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either  side  thereof,  providing,  of  course,  that  said  real  estate 
is  benefitted  by  the  improvement? 

"May  the  state  join  with  the  county  in  an  improvement 
of  an  inter-county  highway  under  the  above  provision  (refer- 
ring to  Subdivision  4  of  Section  6919  G.  C.)  for  two  mile  assess- 
ment plan,  or  must  any  portion  of  an  improvement  made  on 
an  inter-county  road,  as  above,  be  controlled  exclusively  by  the 
County  Commissioners,  and  any  portion  thereof  which  the 
state  may  desire  to  improve  in  conjunction  with  a  portion  of 
any  improvement  as  made  above  by  the  county  be  made  separ 
rately  by  the  state  ?" 
Your  first  question  relates  to  assessing  a  part  of  the  cost  and 

expense  of  an  improvement  against  the  benefited  property  owners, 

as  set  forth  in  Subdivision  4  of  Section  6919  G.  C.  (107  0-  L.  99), 

said  subdivision  reading  as  follows : 

*%,  All  or  any  part  thereof  shall  be  assessed  against  the 
real  estate  abutting  upon  said  improvement,  or  against  the 
real  estate  situated  within  one-half  mile  of  either  side  thereof, 
or  against  the  real  estate  situated  within  one  mile  of  either 
side  thereof,  or  against  the  real  estate  situated  within  two 
miles  of  either  side  thereof,  according  to  the  benefits  accruing 
to  such  real  estate  and  the  balance  thereof,  if  any,  levy  or  levies 
for  road  purposes  upon  the  grand  duplicate  of  all  the  taxable 
property  in  the  county  or  from  any  funds  in  the  county  treas- 
ury available  therefor/' 

The  first  alternative  provision  in  this  subdivision  is  that  all 
or  any  part  of  the  cost  and  expense  of  the  improvement  shall  be 
assessed  against  the  real  estate  abutting  upon  said  improvement. 
In  reference  to  this  provision  it  could  hardly  be  considered  that 
lands  abut  upon  the  terminus  of  an  improvement,  but  under  this 
part  of  the  alternative  provision  only  the  lands  which  touch  either 
side  of  the  improvement  could  be  assessed. 

■ 

The  other  alternatives  are : 

''or  against  the  real  estate  situated  within  one-half  mile  of 
either  side  thereof,  or  against  the  real  estate  situated  within 
one  mile  of  either  side  thereof,  or  against  the  real  estate  sit- 
uated within  two  miles  of  either  side  thereof.' 

I  believe  this  language  should  be  construed  in  connection  with 
the  language  used  in  the  first  alternative,  to  the  effect  that  it  em- 
bodies lands  lying  immediately  back  of  the  lands  abutting  on  either 
side  of  the  improvement,  to  the  depth  of  one-half  mile,  one  mOe  or 
two  miles. 

This  construction  would  also  be  in  harmony  with  the  general 
understanding  in  reference  to  the  word  "distance."    When  we 


Attorney  Genesial  599 

speak  of  any  object  beinsr  a  certain  distance  from  a  line,  we  mean 
that  distance  is  to  be  measured  by  a  line  drawn  perpendicularly 
to  the  line  in  reference  to  which  the  object  is  located. 

The  statute  reads: 

''the  real  estate  situated  within  two  miles  of  either  side  there- 
of," 

The  sides  of  course  would  not  include  the  terminus.  Hence 
the  lands  that  may  be  assessed  to  pay  the  cost  and  expense  of  the 
improvement  would  be  those  lands  included  in  a  rectangle  on  either 
side  of  the  improvement,  on  which  the  side  thereof  would  form 
one  dimension,  and  a  line  two  miles,  one  mile  or  one-half  mile,  as 
the  case  may  be,  the  other  dimension. 

Further,  this  construction  seems  to  be  in  harmony  with  the 
evident  intention  of  the  lesrislature.  Section  6919,  as  found  in  the 
Cass  highway  law,  provided  eight  methods  of  taking  care  of  the 
cost  and  expense  of  an  improvement,  and  the  eighth  method  more 
nearly  corresponds  with  the  fourth  method  named  in  Section  6919 
of  the  White-Mulcahy  law,  than  does  any  other  method  contanied 
in  said  Cass  highway  law. 

The  eighth  method  in  the  Cass  law  reads  as  folios : 

"The  county  commissioners  may  assess  the  total  cost  and 
expense  of  the  improvement  against  the  owners  of  real  estate 
located  within  one  mile  or  two  miles,  as  the  petitioners  may  re- 
quest, from  either  side  or  terminus  of  saia  improvement,  ac- 
cording to  the  benefits  resulting  to  such  real  estate;  or  they 
may  assess  not  to  exceed  one-half  of  the  cost  and  expenses  of 
such  improvement  upon  the  owners  of  real  estate  situated 
within  one-half  mile  of  either  side  or  terminus  of  said  improve- 
ment, in  proportion  to  the  benefits  accruing  to  such  real  estate 
as  determined  by  said. commissioners,  while  the  remainder  of 
the  cost  and  expenses  shall  be  paid  out  of  the  proceeds  of 
any  levy  or  levies  for  road  purposes  upon  the  grand  duplicate 
of  the  county." 

The  legislature  in  this  Subdivision  8  provided  that  the  meas- 
urement might  be  "from  either  side  or  terminus  of  said  improve- 
ment." 

However,  when  we  come  to  consider  the  language  of  Subdi- 
vision 4  of  Section  6919,  in  the  White-Mulcahy  law,  we  find  the  leg- 
islature omitted  the  words  "or  terminus."  This  would  indicate 
that  the  legislature  did  not  intend  that  measurements  made  rela- 
tive to  assessment  districts  should  be  made  from  the  terminus  of 
the  improvement,  but  only  from  either  side  thereof.    This  is  in 
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harmony  with  the  holdings  of  our  courts  in  reference  to  statutes 
embodying  the  same  language  as  that  found  in  the  section  upon 
which  you  ask  me  to  place  a  construction. 

In  Liear  v.  Halstead,  41  0.  S.  666,  the  court  say,  in  the  first 
branch  of  the  syllabus: 

''Under  amended  section  8  of  the  act  authorizing  county 
commissioners  to  lay  out  and  establish  free  turnpike  roads  (73 
Ohio  Laws,  98),  the  provision  that,  'extra  taxes  when  levied 
shall  be  on  all  real  and  personal  property  within  one  mile  on 
each  side  of  said  free  turnpike  road,'  does  not  include  land 
within  one  mile  as  measured  from  the  end  of  the  road,  but 
only  as  measured  from  either  side  of  the  road  and  between 
the  terminal  of  the  same/' 

On  p.  569  in  the  opinion  the  court  uses  the  following  language : 

"The  provision  in  this  section  which  requires  that  extra 
taxes  shall  be  levied  on  real  and  personal  property  within  one 
mile  on  each  side  of  the  turnpike  road,  does  not,  we  think,  em- 
brace lands  within  one  mile  as  measured  from  the  end  of  the 
road,  but  only  as  measured  from  either  side  of  the  road  and 
between  the  termini  of  the  same.  The  lands  therefore,  situ- 
ated beyond  the  terminus  of  the  turnpike,  and  lying  outside  of 
the  line  drawn  from  the  terminus  at  right  angles  with  the  last 
course  of  the  road,  were  not  subject  to  taxation.  The  legisla- 
tive intent  seems  plain.  If  it  had  been  designed  to  extend  the 
tax  limits,  so  as  to  include  territory  and  personal  property 
beyond  the  end  of  the  turnpike,  the  legislature,  it  is  presumed, 
would  have  made  it  manifest  by  appropriate  language.  It  did 
not  fail  to  do  so  in  the  act  commonly  known  as  the  two  mile 
road  improvement  law,  which  provided  in  amended  section  4 
(71  Ohio  Laws,  94),  that  no  lands  should  be  assessed  which 
did  not  lie  within  two  miles  of  the  proposed  improvement,  and 
that  such  distance  of  two  miles  might  'be  computed  in  any 
direction  from  either  side,  end  or  terminus  of  said  road.'  " 

In  B[asson  v.  County  Com'rs.,  15  C.  C.  (N.  S.)  460,  the  court  in 

the  syllabus  lays  down  the  following  proposition : 

"Under  the  one  mile  road  assessment  act,  the  taxing  dis- 
trict is  confined  to  one  mile  of  the  improvement  within  a  line 
drawn  at  right  angles  with  the  termini  thereof." 

The  particular  language  upon  which  the  court  in  this  case  was 
placing  a  construction  was  found  in  Section  4670-14  R.  S.,  as  fol- 
lows: 

"That  when  a  majority  of  the  resident  owners  of  any  real 
estate  lying  and  being  within  one  mile  of  any  public  road,  shall 
present  a  petition"  &c. 
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From  all  the  above  it  is  my  opinion  that  the  conclusion  herein- 
before reached  by  me  is  correct. 

Your  second  question  is  as  to  whether  the  state  highway  com- 
missioner could  join  with  the  county  commissioners  in  an  improve- 
ment, the  cost  and  expense  of  which  is  based  upon  one  of  the  meth- 
ods found  in  Section  6919  G.  C,  and  more  particularly  the  fourth 
method  therein  set  out.  It  must  be  remembered  that  Sections 
6906  et  seq.  G,  C.  relate  particularly  to  those  improvements  over 
which  the  county  commissioners  assume  jurisdiction.  There  is  no 
provision  whatever  made  in  these  sections,  which  permit  the  stat« 
highway  commissioner  to  join  in  the  making  of  the  improvement. 

I  desire  to  call  your  attention  to  Section  1214  G.  C.  (107  O.  L. 
129).  Sections  1178  to  1231-11  inc.  G.  C,  deal  particularly  with 
the  improvements  over  which  the  state  highway  commissioner  ex- 
ercises jurisdiction.  Section  1214,  which  is  one  of  this  group  of 
sections,  provides  as  follows : 

"Sec.  1214.  ♦  ♦  ♦  Provided,  however,  that  the  county 
commissioners  by  a  resolution  adopted  by  unanimous  vote  may 
increase  the  per  cent,  of  the  cost  and  expense  of  the  improve- 
ment to  be  specially  assessed  and  may  order  that  all  or  any 
part  of  the  cost  and  expense  of  the  improvement  contributed 
by  the  county  and  the  interested  township  or  townships  be 
assessed  against  the  property  abutting  on  the  improvement; 
and  provided  further,  that  the  county  commissioners  by  a  res- 
olution passed  by  unanimous  vote  may  make  the  assessment 
of  ten  per  cent,  or  more,  as  the  case  may  be,  of  the  cost  and 
expense  of  improvement  against  the  real  estate  within  one- 
half  mile  of  either  side  of  the  improvement  or  against  the 
real  estate  within  one  mile  of  eitiier  side  of  the  improve- 
ment   ♦    *    ♦" 

So  that  while  the  state  could  not  join  in  an  improvement,  a 
part  or  all  of  the  cost  and  expense  of  which  is  to  be  assessed  upon 
property  owners  to  a  distance  of  two  miles  on  either  side  of  the 
improvement,  yet  under  Section  1214,  supra,  provision  could  be 
made  whereby  the  property  owners  on  either  side  of  the  improve- 
ment, to  a  distance  of  one  mile,  might  be  assessed  for  all  or  a  part 
of  the  cost  and  expense  of  same,  which  is  to  be  contributed  by  the 
county  and  the  interested  township  or  townships  under  the  agree- 
ment of  the  county  with  the  state.  In  order  to  do  this,  it  would 
be  necessary  for  the  county  commissioners  to  make  application  to 
the  state  highway  department  for  state  aid,  relative  to  the  con- 
struction of  inter-county  highways,  provisions  for  which  are  made 
in  Sections  1178  to  1231-11  inc.  G.  C. 

Hence  answering  your  second  question  specifically,  there  is  no 
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provision  of  law  by  virtue  of  which  the  state  could  assume  a  part 
of  the  cost  and  expense  of  an  improvement  over  which  the  county 
commissioners  are  assuming  jurisdiction  under  Sections  6906  et 
seq.  G.  C.  However,  application  for  state  aid  might  be  made  to 
the  state  highway  commissioner  under  Sections  1178  et  seq.  G.  C, 
under  the  provisions  of  which  sections  the  state  could  furnish  aid 
as  might  be  agreed  upon  between  the  state  highway  commissioner 
and  the  county  commissioners. 


The  Costs  In  a  Fish  and  Game  Case  Must  Be  Paid  By  the  County 
Auditor  When  Certified  to  Him  Under  Oath  By  the  Justice  of 
the  Peace,  If  the  Defendant  Has  Been  Acquitted  or  Dismissed 
From  Custody,  or  If  He  Has  Been  Convicted  and  Committed  in 
Default  of  Payment  of  Fines  and  Costs  Subject  to  the  Following 
Rule: — ^But  Where  the  Offense  Was  Not  Committed  in  the  Pres- 
ence of  the  Game  Warden,  the  Affidavit  Must  Have  Been  Ap- 
proved by  the  Prosecuting  Attorney  or  the  Attorney  General, 
Otherwise  the  Costs  Should  Not  Be  Paid  By  the  County  Auditor 
For  the  Reason  That  In  Such  Cases  the  Game  Warden  Is  Not  '^a 
Person  Authorized  By  Law  to  Prosecute  the  Case''  as  Referred 
To  In  Section  1404  General  Code. 


No.  868 — Opinion  Dated  December  15,  1917.) 

Hon.  Tom  A.  Jenkins,  Prosecuting  Attorney,  Ironton,  Ohio. 

Dear  Sir:  I  am  in  receipt  of  the  following  communication 
under  date  of  November  27,  1917,  from  W.  H.  Crawford,  County 
Auditor  of  Lawrence  County : 

"In  the  last  few  months  the  deputy  game  warden  of  our 
county  has  instituted  proceedings  against  people  charged  with 
violating  the  fish  and  game  laws  and  the  defendants  have  b^n 
acquitted  or  discharged  because  the  state  could  not  make  a 
case  against  them. 

"The  costs  in  these  cases  have  been  certified  to  us  for  pay- 
ment and  the  justices  and  game  warden  claim  that  the  auditor 
must  pay  these  costs  without  waiting  to  be  authorized  to  do  so 
by  the  county  commissioners. 

"We  have  referred  this  matter  to  the  prosecuting  attorney 
for  advice  as  to  our  duty  in  the  matter,  but  he  does  not  wish 
to  take  the  responsibili^  of  directing  us  in  the  matter  and 
advised  us  to  write  yda  for  instruction.  He  also  wished  us  to 
write  for  the  reason  that  it  does  not  look  right  to  him  for  the 
county  to  bear  the  expense  of  all  cases  which  are  lost  by  the 
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state  when  the  fines  collected  for  such  offenses  are  sent  to  the 
authorities  and  not  turned  into  tiie  county." 

Section  1404  of  the  General  Code  reads : 

''A  person  authorized  by  law  to  prosecute  a  case  under 
the  provisions  of  this  chapter  shall  not  be  required  to  advance 
or  secure  costs  therein.  If  the  defendant  be  acquitted  or  dis- 
charged from  custody,  or  if  he  be  convicted  and  committed  in 
default  of  payment  of  fine  and  costs,  such  costs  shall  be  certi- 
fied under  oath  by  the  justice  to  the  county  auditor  who  shall 
correct  all  errors  therein  and  issue  his  warrant  on  the  county 
treasurer  payable  to  the  person  or  persons  entitled  thereto/' 

It  will  be  noted  that  this  section  provides  that  when  the  de- 
fendant is  acquitted  or  discharged  from  custody,  or  when  he  is 
convicted  and  committed  in  default  of  payment  of  fine  and  costs, 
such  costs  shall  be  certified  under  oath  by  the  justice  to  the  county 
auditor,  who  shall  correct  any  errors  found  and  issue  his  warrant 
on  the  county  treasurer,  payable  to  the  person  or  persons  entitled 
thereto.  In  these  fish  and  game  prosecutions,  therefore,  a  county 
auditor  must  issue  his  warrant  on  the  county  treasurer  covering 
the  costs  incurred.  It  is  not  necessary  that  any  authorization  be 
had  by  him  from  the  county  commissioners.  It  might  be  well, 
however,  to  call  your  attention  to  Section  1397  of  the  General  Code, 
which  reads: 

"Sheriffs,  deputy  sheriffs,  constables  and  other  police  offi- 
cers shall  enforce  the  laws  for  the  protection,  preservation  and 
propagation  of  birds,  fish  and  game  and  for  this  purpose  they 
shall  have  tiie  power  conferred  upon  the  wardens  and  receive 
like  fees  for  similar  services.  Prosecutions  by  a  warden  or 
other  police  officer  for  offenses  not  committed  in  his  presence 
shall  be  instituted  only  upon  the  approval  of  the  prosecuting 
attorney  of  the  county  in  which  the  offense  is  committed  or 
upon  the  approval  of  tiie  attorney  general." 

In  an  opinion  rendered  under  date  of  January  3,  1912,  found 
in  Annual  Report  of  the  Attorney  General  for  that  year,  page  1075, 
former  Attorney  General  Hogan  held  as  follows : 

"If  the  approval  of  the  prosecuting  attorney  or  the  at- 
torney general  is  not  obtained  by  a  warden  or  other  police 
officer  before  instituting  a  suit,  when  the  offense  is  not  com- 
mitted within  his  presence,  the  county  auditor  is  in  no  event 
compelled  to  issue  warrants  on  the  county  treasury  for  costs. 

"A  blanket  authority  from  the  attorney  general  or  the 
prosecuting  attorney  is  not  sufficient.'' 


1 
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In  that  opinion  it  was  said: 

"You  will  note  that  said  section  1397  provides  in  sub- 
stance that  prosecutions,  by  wardens  or  other  police  officer,  for 
offenses  not  committed  in  his  presence,  shall  be  instituted  only 
upon  the  approval  of  the  prosecuting  attorney  of  the  counly 
wherein  the  offense  was  committed,  or  upon  the  approval  of 
the  attorney  general. 

"Section  1404  provides  in  substance  that  any  person  au- 
thorized by  law  to  prosecute  a  case  under  the  provisions  of 
this  chapter  shall  not  be  required  to  advance  or  secure  costs 
and  further  provides  that  if  the  defendant  be  acquitted  or  dis- 
charged then  such  costs  shall  be  certified  under  oath  by  the 
justice  to  the  county  auditor. 

"I  am  of  the  opinion  that  a  warden  or  other  police  officer 
is  not  authorized  by  law  to  prosecute  a  party  for  a  violation  of 
the  iish  and  game  laws  not  committed  in  their  presence  with- 
out the  approval  of  the  prosecuting  attorney  of  the  respective 
counly  wherein  the  *offense  is  committed,  or  the  attorney 
general.  Therefore  it  follows  that  if  the  approval  of  the  prose- 
cuting attorney  or  the  attorney  general  is  not  obtained  before 
instituting  a  suit  by  a  warden  or  other  police  officer  when  the 
offense  is  not  committed  in  his  presence,  and  tiie  defendant  is 
discharged  either  on  motion  or  upon  the  merits,  then  the  coun- 
ty auditor  is  not  compelled  to  issue  warrants  on  the  county 
treasury  in  payment  of  the  costs. 

"For  similar  reasons  I  am  of  the  further  opinion,  in 
answer  to  your  second  question,  that  when  the  approval  of  the 
prosecuting  attorney  or  attorney  general  is  not  obtained  in 
such  cases,  as  provided  in  section  1397  of  the  General  Code, 
the  auditor  is  not  required  to  issue  a  warrant  for  said  costs 
as  provided  in  section  303  of  the  General  Code,  as  above 
quoted. 

"In  answer  to  your  third  question,  it  is  my  opinion  that 
the  following  provision  'prosecutions  by  warden  or  other 
police  officers  for  offenses  not  committed  in  his  presence  shall 
be  instituted  only  upon  the  approval  of  the  prosecuting  at- 
torney of  the  county  in  which  the  offense  is  committed,  or 
upon  the  approval  of  the  attorney  general'  as  contained  in 
Section  1397,  means  that  in  such  cases  authority  must  be  ob- 
tained in  each  individual  case,  so  that  either  the  prosecuting 
attorney  of  the  county  wherein  the  offense  is  committed,  or 
the  attorney  general  may  pass  upon  the  sufficiency  or  insuffi- 
ciency of  the  evidence  in  each  individual  case  of  violation  of 
the  fish  and  game  statutes  not  committed  in  the  actual  pres- 
ence of  a  game  warden  or  other  police  officer.  Said  section 
would,  utterly  fail  to  accomplish  this  purpose  if  a  blanket  au- 
thorily  were  given  indiscriminately  to  the  game  warden  to 
prosecute  all  such  violations.'' 

A  simflar  opinion  was  rendered  by  Mr.  Turner,  as  found  in 
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Opinions  of  the  Attorney  General  for  1916,  Vol.  2,  pa^re  1601.  I 
would  therefore  advise  you  that  the  costs  in  a  fish  and  game  case 
must  be  paid  by  the  county  auditor  when  certified  to  him  under 
oath  by  Uie  justice.  If  the  defendant  has  been  acquitted  or  dis- 
charged from  custody,  or  if  he  has  been  conyicted  and  committed 
in  default  of  payment  of  fine  and  costs,  subject  to  the  following 
rule: 

But  where  the  offense  was  not  committed  in  the  prsence 
of  the  game  warden,  the  affidavit  must  have  been  approved  by 
the  prosecuting  attorney  or  the  attorney  general,  otherwise 
the  costs  should  not  be  paid  by  the  coun^  auditor  for  the 
reason  that  in  such  cases  the  game  warden  is  not  "a  person 
authorized  by  law  to  prosecute  the  case"  as  referred  to  in 
section  1404  G.  C. 


The  Term  Prosecution"  Involves  All  the  Means  Adopted  to  Bring 
a  Supposed  Offender  to  Justice  and  Punishment  by  Due  Course 
of  Law,  Beginning  With  the  Filing  of  An  Affidavit  or  Charge 
Before  the  Proper  Magistrate,  and  Ending  with  the  Conviction 
or  Acquittal  of  the  Supposed  Offender,  Either  Before  the 
Proper  Magistrate  or  in  the  Court  to  Which  he  May  have  Been 
Bound  Over  by  a  Committee  Magistrate.  The  Above  Definition, 
Applied  to  the  Phrase  'To  Prosecute/'  as  Used  in  Section  13440 
General  Code.  An  Attorney  Would  Not  be  Entitled  to  be  Paid 
for  Services  Rendered  Under  the  Above  Section  Unless  It 
Should  be  Relative  to  Cases  Pending  Before  a  Court  of  Competi- 
tive Jurisdiction.  Such  Services  Must  Be  Performed  in  Con- 
nection With  the  Class  of  Cases  Mentioned  in  Section  13440 
General  Code,  Pertaining  to  the  Duties  of  a  Humane  Society, 
but  It  Would  Not  be  Essential  That  the  Attorney  Employed 
Should  Carry  the  Prosecution  Through  From  the  Beginning  to 
an  Acquittal  or  a  Conviction  in  Order  to  be  Entitled  to  Pay  foi< 
Services. 


No.  816~(Opinion  Dated  November  27,  1917) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen: — ^I  have  your  communication  of  November  16, 

1917,  in  which  you  submit  the  following  inquiries: 

''What  is  meant  by  the  words  To  prosecute',  as  used  in 
section  18440,  General  Code,  and  what  is  an  attorney  required 
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to  do  in  order  to  be  entitled  to  his  fees  under  the  provisions  of 
this  section  ?" 

Section  13440  G.  C,  about  which  you  inquire,  provides: 

''A  humane  society  or  its  agent  may  employ  an  attorney  to 
prosecute  the  following  cases,  under  this  section,  who  shall  be 
paid  for  his  services  out  of  the  county  treasury  in  such  sum 
as  the  judge  of  the  court  of  common  pleas  or  the  probate  judge 
of  such  county  or  the  coun^  commissioners  thereof  may  ap- 
prove as  just  and  reasonable: 

1.  Violations  of  law  relating  to  the  prevention  of  cruelty 
to  animals  or  children ; 

2.  Violations  of  law  relating  to  the  abandonment,  non- 
support  or  ill-treatment  of  a  child  by  its  parent ; 

3.  Violations  of  law  relating  to  the  employment  of  a  child 
under  fourteen  years  of  age  in  public  exhibitions  or  vocations 
injurious  to  health,  life  or  morals  or  which  cause  or  permit 
such  child  to  suffer  unnecessary  physical  or  mental  pain ; 

4.  Violations  of  law  relating  to  neglect  or  refusal  of 
adult  to  support  destitute  parent," 

Your  communication  involves  two  different  questions,  viz., 
(1)  what  is  the  meaning  of  the  word  "prosecute,"  and.  (2)  what 
is  an  attorney  required  to  do  in  order  to  be  entitled  to  his  fees  un- 
der Section  13440? 

In  arriving  at  an  understanding  as  to  the  meaning  of  the 

word  "prosecute,"  it  might  be  well  for  us  to  follow  the  definition 

laid  down  by  lexicographers  and  our  courts.     Bouvier  gives  the 

following  definition  of  the  word: 

"The  means  adopted  to  bring  a  supposed  offender  to  jus- 
tice and  punishment  by  due  course  of  law." 

t 

In  State  vs.  Williams,  34  La.  Ann.  1198,  the  court  had  under 
consideration  the  term  "prosecution"  and  used  the  following  lan- 
guage in  reference  thereto: 

"As  soon  as  the  affidavit  or  charge  against  an  accused  and 
other  proceedings  had  in  the  case  before  the  committing  mag- 
istrate are  forwarded  to  the  proper  criminal  court,  the  prose- 
cution must  be  construed  as  having  been  instituted  in  the  lat- 
ter court" 

• 

In  the  opinion  on  Page  1199,  the  court  used  this  language: 

"Under  our  system  of  criminal  law  a  prosecution  has  sev- 
eral phases  or  steps  of  proceeding:  The  first  being  usuidly 
an  affidavit  or  charge;  next  a  warrant  of  arrest,  and  so  on 
through  the  hands  of  the  committing  magistrate,  whose  com- 
mittal transfers  the  prosecution  to  the  proper  criminal  court. 
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where  it  undergoes  the  other  phases  of  presentment,  arraign- 
ment, trial  and  conviction  or  acquittal.  *  *  The  inception  of 
the  prosecution  before  the  criminal  court  dates  from  the  day 
that  the  affidavit  and  other  proceedings  coming  from  the  com- 
mitting magistrate  are  filed  or  returned  into  the  criminal 
court.  *  *  If  the  proceedings  had  before  the  committing 
magistrate  are  not  a  'prosecution'  in  the  legal  sense,  where 
would  be  the  authority  for  detaining  the  accused  in  legal  cus- 
tody, or  what  would  be  the  legal  value  of  the  bond  furnished 
by  the  accused  for  his  appearance  before  the  criminal  court? 
It  is  elementary,  in  our  jurisprudence,  that  such  proceedings 
are  the  basis  and  primary  inception  of  the  prosecution/' 

In  Kemper  vs.  State,  138  S.  W.  1025,  we  find  the  following  in 
the  head  notes,  quoted  from  Words  and  Phrases: 

''A  'criminal  prosecution'  is  the  mode  of  formally  accusing 
offenders  or  the  means  adopted  to  bring  a  supposed  offender  to 
justice  and  punishment  by  due  course  of  law/' 

While  it  must  always  be  borne  in  mind  that  the  court,  in 
placing  an  interpretation  upon  a  word  or  words,  does  so  in  the 
light  of  the  statute  in  which  the  particular  words  are  used,  yet  it 
is  my  opinion  that  the  above  definitions  and  holdings  would  apply 
to  the  words  ''to  prosecute"  as  used  in  Section  13440.  From  the 
above  the  following  definition  might  be  framed:  The  terra 
^'prosecution"  involves  all  the  means  adopted  to  bring  a  supposed 
offender  to  justice  and  punishment  by  due  course  of  law,  begin- 
ning with  the  filing  of  an  affidavit  or  charge  before  the  proper 
magistrate,  and  ending  with  the  conviction  or  acquittal  of  the 
supposed  offender,  either  before  the  proper  magistrate  or  in  the 
court  to  which  he  may  have  been  bound  over  by  a  committing 
magistrate. 

It  will  be  well  for  us  to  also  notice  that  the  language  used  in 
Section  13440  G.  C.  is  "to  prosecute  the  following  cases."  The 
legislature  evidently  had  in  mind  that  the  matter  for  which  the 
attorney  should  be  employed  would  be  relative  to  cases  pending 
in  some  court  having  jurisdiction  over  the  matter  set  out  in  Sec- 
tion 13440  G.  C.  Of  course  a  case  could  not  be  pending  in  the 
court  until  some  kind  of  a  writing  was  filed  therein,  as  an  affidavit. 
This  simply  strengthens  the  idea  that  the  words  "to  prosecute" 
would  begin  with  the  filing  of  an  affidavit  before  the  proper 
magistrate. 

Your  second  question  relates  to  what  an  attorney  would  be 
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required  to  do  in  order  to  entitle  him  to  fees  under  the  provisions 
of  said  Section. 

Inasmuch  as  the  prosecution  of  a  supposed  offender  begins 
with  the  filing  of  an  affidavit  or  a  charge  against  him  and  ends 
with  the  conviction  or  acquittal  of  the  person  charged,  an  attorney 
employed  by  the  humane  society  would  be  entitled  to  fees  for  serv- 
ices rendered  in  the  progress  of  the  prosecution.  In  other  words, 
it  would  not  be  essential  that  the  attorney  employed  should  carry 
the  prosecution  through  from  the  beginning  of  the  same  to  an  ac^ 

quittal  or  a  conviction,  but  if  he  rendered  services,  after  having 
been  employed  by  the  humane  society,  relative  to  a  prosecution 

as  defined  above,  he  would  be  entitled  to  such  fees  as  might  be 
allowed  hkn  by  a  judge  of  the  Court  of  Common  Pleas  or  the  Pro- 
bate Court  of  the  county,  or  the  County  Commissioners  of  the 
same.  To  be  sure,  the  amount  of  the  fees  which  should  be  al- 
lowed would  depend  entirely  upon  the  amount  of  work  performed 
by  the  attorney  so  employed  by  the  humane  society.  But  in  ac- 
cordance with  the  construction  herein  placed  upon  the  words  "to 
prosecute,"  their  being  used  in  connection  with  the  word  "cases," 
it  is  my  opinion  that  an  attorney  would  not  be  entitled  to  be  paid 
for  services  rendered,  unless  it  should  be  relative  to  cases  pend- 
ing before  the  court  of  competent  jurisdiction. 

To  be  sure,  if  an  affidavit  were  filed  and  a  case  thus  begun 
in  a  court,  the  court  or  the  County  Commissioners  might,  in  fixing 
the  amount  that  should  be  paid  for  services  rendered,  take  into 
consideration  the  fact  that  the  attorney  gave  legal  advice  and  as- 
sisted in  the  preparation  of  the  affidavit.  The  attorney  em- 
ployed would  also  be  entitled  to  fees  in  the  prosecution  of  any 
error  proceedings  that  might  arise  in  the  progress  of  the  case. 
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It  is  Within  the  Discretion  of  the  Council  of  a  Municipality  to  Re- 
quire a  Gas  or  Electric  Plant,  Owned  and  Operated  by  Such  Mu- 
nicipality,  to  Furnish  Gas  or  Electric  Current,  Free  of  Charge, 
to  Such  Municipality  for  Any  and  All  Municipal  Purposes. 

No.  888— (Opinion  Dated  Dec.  24,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:    Under  recent  date  you   submit  the  following 
statement  of  facts  and  question: 

"Section  3963,  General  Code,  plainly  provides  what  water 
shall  be  furnished  by  a  municipal  water  works  without  charge. 
We  are  conversant  with  the  opinion  of  the  attorney  general 
which  holds  that  a  municipal  electric  light  plant  may  either  fur- 
nish current  for  street  lighting  purposes  without  charge  against 
the  corporation,  or  if  council  deems  fit,  council  may  appropriate 
moneys  in  payment  of  same. 

Question:  May  a  municipal  owned  electric  light  or  gas 
plant  furnish  current  or  gas  free  of  charge  for  any  other  munic- 
ipal purposes  over  and  above  street  lighting?'* 

The  opinion  to  which  you  refer  was  given  to  your  department 
by  me  under  date  of  March  20,  1917,  and  is  opinion  No.  128.  The 
question  therein  considered  was  as  to  the  right  of  the  board  of 
trustees  of  public  affairs  of  a  village,  which  owns  and  operates  a 
municipal  lighting  plant,  to  furnish  current  for  street  lighting  with- 
out charge.    It  was  held  that  the  trustees  had  such  right. 

The  opinion  referred  to  applied  only  to  villages  and  to  the 
lighting  of  streets.  Your  present  question  applies  to  all  municipal 
purposes  and  to  cities  as  well  as  to  villages. 

Section  3963,  General  Code,  to  which  you  refer,  provides  the 
purposes  for  which  water  may  be  furnished  without  charge  by 
a  waterworks  plant  owned  by  a  city  or  village.  It  does  not  apply 
to  gas  or  electric  plants  owned  by  a  municipal  corporation. 

The  statutes  covering  the  question  now  asked  and  authori- 
ties were  considered  in  the  above  opinion  and  need  not  be  quoted 
or  cited  herein.    The  conclusion  of  that  opinion  is  as  follows : 

"The  principle  seems  to  be  well  sustained  that  a  munic- 
ipality owing  a  water  works  system  may  furnish  water  for 
municipal  purposes  free  of  charge. 

There  would  not  seem  to  be  any  reason  why  the  same  rule 
should  not  apply  to  municipal  light  plants. 

In  view  of  the  foregoing  statutory  provisions  and  of  the 
general  principles  of  law  applicable  to  the  furnishing  of  free 
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service  by  a  municipal  utility  to  the  municipality  itself,  I  am  of 
the  opinion  that  the  board  of  trustees  of  public  affairs  of  vil- 
lages which  own  and  operate  municipal  lighting  plants  should 
furnish  current  for  street  lighting  without  charge,  if  the  council 
of  said  village  requires  the  same  to  be  done,  and  that  the  village 
council  in  the  exercise  of  its  discretion  may  require  all  the  ex- 
penses of  the  municipal  lighting  plant  both  for  service  fur- 
nished the  municipality  itself  and  private  consumers  therein,  to 
be  paid  out  of  funds  received  as  electric  light  rentals  from  pri- 
vate consumers." 

This  conclusion  is  broad  enough  to,  and  does,  answer  the  ques- 
tion now  submitted. 

It  is  therefore  within  the  discretion  of  council  of  a  munici- 
pality to  require  a  gas  or  electric  plant  owned  and  operated  by 
such  municipality,  to  furnish  gas  or  electric  current  free  of  charge 
to  such  municipality  for  any  and  all  municipal  purposes. 
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NEW  CORPORATIONS 

The  Lancaster  Tire  and  Rubber 
Company,  Columbus,  $500,000.  Orr  H. 
Williams,  J.  Lawrence  Porter,  Frank 
J.  Macklln,  F.  A.  Miller,  E.  B.  Lerch. 

The  Packless  Quick-Closing  Valve 
Company,  Cleveland,  $100,000.  J.  W. 
Dearlng,  E.  M.  Hobbs,  F.  K.  Denny, 
Frank  L.  MulhoUand,  Charles  Hart^ 
mann. 

The  H.  Simon  Company,  Cleveland, 
$100,000,  metals.  H.  Simon,  W.  E. 
Kurlander,  A.  A.  Kalish,  I.  Henderson, 
W.  Jacoby. 

The  George  S.  Rider  Company, 
Cleveland,  $25,000,  construction.  John 
H.  Price,  Cary  R.  Album,  Phelps 
Crum,  L.  Richards,  E.  F.  Meon. 

The  Marvel  Co.,  Cleveland;  $20,000. 
household  devices.  E.  M.  Flynn,  Harry 
E.  Smith,  F.  D.  Jones,  Charles  W.  Hill, 
George  N.  Horschler 

The  Liberty  Aeroplane  Co.,  Toledo; 
$10,000.  James  C.  Murphy,  Thomas  W. 
Bunnell,  Charles  A.  Nasser,  William 
S.  Arbogast,  Edward  H.  Ray. 

The  Bratton  Circular-Letter  &  Prin^ 
ing  Co.,  Columbus;  $10,000.  J.  D. 
Bratton,  Kathryn  G.  Bratton,  H.  O. 
Bratton,  Nellie  M.  Taylor,  Leo  L.  Mick. 

The  Robert  G.  Adolph  &  Co.,  Cleve- 
land; $25,000,  brokers.  Robert  G. 
Adolph,  Henry  M.  Adolph,  Raymond 
D.  Swan.  C.  L.  Finney,  L.  A.  Schroeder. 

The  National  Tailors  Co.,  Cleveland; 
$300,000.  Saul  Feigenbaum,  E.  A. 
Foote,  Bernard  Feigenbaum,  Samuel 
M.  Feigenbaum,  F.  S.  McGowan. 

The  Exchange  Liquor  Co.,  Akron; 
$10,000.  George  Martino,  Irene  Mar- 
tino,  Anthony  Jordan,  Theodore  Uvo- 
lich.  Fred  Gareri. 

The  Havre  Co.,  Cleveland;  $75,000, 
department  store.  A.  Havre,  Philip 
Frankel,  Tetta  Havre,  Samuel  Havre, 
Charles  Frankel. 

The  When  Stores  Co.,  Columbus; 
$400,000,  wearing  apparel.  Nathan  W. 
Kent,  Clarence  Cahen  William  C. 
Adams,  EMwin  F.  Hoover,  Leon  Bom- 
heim. 

The  Hough  Avenue  Drug  Co.,  Cleve- 


land; $10,000.  N.  D.  Davis,  Edward 
Fidelholtz,  James  Turkenkopf,  H.  H. 
Kraus,  Julius  Bloomberg. 

The  D.  L.  Wilson  Coal  Co.,  Akron; 
$1000.  D.  L.  Wilson.  D.  M.  Yarger, 
D.  M.  Turner,  E.  L.  Siegel,  H.  L.  Forst- 
bauer. 

The  C.  L.  Hils  Transfer  Co.,  Cincin- 
nati; $10,000.  C.  L.  Hils,  R.  H.  Hils, 
C.  A.  Heilker,  H.  J.  Heilker,  M.  Hauser. 

The  C.  L.  Hils  Traffic  Co.,  Cincin- 
nati; $5000,  switching.  C.  I.  Hils  R. 
H.  Hils,  H.  J.  Heilker,  C.  A.  Heilker, 
M.  Hauser. 

The  C.  L.  Hils  Realty  Co.,  Cincin- 
nati, $25,000;  C.  L.  Hils,  R.  H.  Hils, 
H.  J.  Heilker,  C.  A.  Heilker,  M.  Hauser. 

The  U.  S.  Ink  Company,  Toungs- 
town,  $10,000.  James  Ring,  W.  J. 
Breen,  Reese  Worrall,  William  W. 
Gillen,  ETmil  J.  Anderson. 

The  Malinta  Silo  Manufacturing 
Company,  Malinta,  $10,000.  Henry  G. 
Pohlman,  Fred  F.  Pohlman,  Roy  Haf- 
fey,  Frank  Herge,  E)va  Herge. 

The  McComb  Coal  Company,  Cleve- 
land, $400,000.  E.  A.  Foote,  E.  S. 
Cook,  F.  S.McGowan,  S.  Chesnutt,  J. 
K.  Lee. 

The  Ohio  State  Provision  Company, 
Sandusky,  $6,000.  Louis  Schneider, 
G.  R.  Walsh,  Sam  Shindel,  John  K. 
Nece,  Agnes  Lyons. 

The  F.  Machetanz  &  Son  Company, 
Kenton,  $10,000,  hides.  F.  Machetanz, 
iGoiss  Machetanz,  Maud  Machetanz, 
Ella  F.  Machetanz,  Bertha  M.  Mache- 
tanz. 

The  Arcadia  Elevator  Company,  Ar- 
cadia, $25,000.  J.  W.  Graham,  J.  D. 
Overmyer,  G.  W.  IMck,  Alvin  P.  An- 
derson, Rush  Taylor, 

The  Topper  Brothers  Iron  Company, 
Columbus,  $200,000.  Isaac  Topper, 
Max  Topper,  Sigmund  Ornstein,  I.  L. 
Goldberg,  Eugene  Morgan. 

The  George  Hausheer  Company, 
Cleveland,  $10,000,  real  estate.  George 
W.  Hausheer,  Roscoe  M.  Ewing,  P. 
M.  Berry,  Fred  Mulhausher,  W.  B. 
Alford. 

The       Better-Building       Compaiqr^ 
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Cleveland,  $10,000,  real  estate.  A.  M. 
Gordon,  Irwin  Harris,  A.  L.  Gordon,  L. 
£.  Gordon,  L.  I.  Webster. 

The  Dayton  Automatic  Products 
Gomfpany,  Dayton,  $250,000.  G.  C. 
Hodgson,  D.  €.  Anderson,  €.  A.  Lamb, 
D.  W.  Allaman,  R.  B.  Retter. 

The  Acme  Container  Company,  Cin- 
cinnati, $25,000.  J.  W.  Heintzman,  J. 
Sagmelster,  Wm.  J.  Davanney,  A. 
Mannion,  M.  E.  Ostendorf. 

The  Kalamazoo-Greenville  Gravel 
Compan}\  Greenville,  $$80,000.  Wil- 
liam Tucker,  Florence  Tucker,  F.  D. 
Coppock,  C.  E.  Patty,  Joe  F.  Coppock. 

The  Puredrlnk  Company,  Cincin- 
nati, $675,000.  J.  W.  Heintzman,  J. 
8agmeister,  Wm.  J.  Devanney,  A. 
Mannion,  M.  E.  Ostendorf. 

The  Douglas  Film  Producing  Com- 
pany, Columbus,  $50,000.  F.  A.  Barn- 
well, G.  J.  Horsman,  Jack  R.  Greene, 
J.  M.  McEldowney,  T.  J.  Yeager. 

The  Walnut  Street  Auto  &  Storage 
Company,  Toungstown,  $10,000.  Louis 
Weiss,  Benjamin  W.  Gateman,  Samuel 
Weiss,  Martin  Weisz,  D.  Gateman,  A. 
Gateman. 

The  Enterprise  Supply  Company, 
Robyville,  $60,000,  general  merchan- 
dise. Tj.  C.  Griffith,  L.  S.  Moscrip, 
Fred  O.  McCraoken,  H.  R.  McCracken, 
G.  Moscrip,  Jr. 

The  Luckey  Light  and  Power  Com- 
pany, Luckey,  $5000,  electricity.  Ches- 
ter C.  Martin,  George  Welling,  Wil- 
liam Aspacher,  William  L.  Hoelter, 
William  H.  Schwane. 

The  S.  D.  Wright  Mfg.  Company, 
Cleveland,  $25,000,  furnaces.  William 
H.  Marlatt,  E.  G.  Rushforth,  Frank  H. 
Pelton,  Norton  MJcGiffin,  V.  Vander- 
hoof. 

The  Monarch  Engineering  Company, 
Dayton,  $150,000,  tools.  F.  A.  Wag- 
ner, F.  W.  JOruen,  E.  J.  DeVille,  Mil- 
ton C.  Stern,  C.  J.  Neff. 

The  Stambaugh  Iron  Company, 
Cleveland,  $10,000.  F.  McKenzie,  J. 
F.  Moriarty,  J.  J.  Madden,  L.  P.  Phil- 
lips, F.  J.  Weber. 

The  Youngstown  Glass  &  Paint 
Company,  Youngstown,  $60,000.    Chas. 

A.  Gifford,  A.  W.  Gifford,  William  F. 
Wolfe,  Daniel  W.  Roberts,  Jr.,  Chas. 

B.  Neubecker. 

The  Urbanrest  Improvement  Com- 
pany, Toledo,  $2500,  club  house.  A. 
H.  Hooper,  L  I.  Browne,  George  Hen- 
old,  O.  W.  Schneider,  Henry  Ruts- 
chow. 


Increases 

The  Nu  Eh[  Fire  Appliance  Com- 
pany, Columbus,  $75,000  to  $250,000. 

The  Culver  Art  and  Frame  Com- 
pany, Westervllle,  $50,000  to  $75,000. 

The  North  Eastern  Oil  and  Gas 
Company,  Cleveland,  $1,000  to  $300,- 
000. 

The  Perkins  Building  Company, 
Cleveland,  $70,000  to  $100,000. 

The  Senior  Powder  Comjpany,  Cin- 
cinnati, $100,000  to  $225,000. 

The  Ranney  Fish  Company,  Cleve- 
land, $10,000  to  $100,000. 

The  Cranwood  Estates  Co.,  Cleve- 
land;   $25,000  to  $60,000. 

The  Annex  Building  Co.,  Cleveland; 
$10,000  to  $50,000. 

The  P.  W.  Drackett  &  Sons  Co.,  Cin- 
cinnati; $25,000  to  $150,000. 

The  Walkill  Stock  Farms  Co.,  Ham- 
ilton; $500,000  to  $600,000. 

The  Lawrence  Publishing  Co.,  Cleve- 
land; $300,000  to  $600,000. 

The  Thomsis  &  Armstrong  Co.,  Lon- 
don; $150,000  to  $300,000. 

The  Bear  Creek  Oil  Co.,  Marietta; 
$15,000  to  $200,000. 

The  Schletzer  Farm  Oil  Co.,  Mari- 
etta; $15,000  to  $50,000. 

The  United  States  Paper  Goods  Co., 
Cincinnati;  $100,000  to  $250,000. 

The  Federal  Nut-Bolt  &  Machine  Co., 
Cleveland;    $30,000  to  $100,000. 

The  Chandler  &  Rudd  Co.,  Cleve- 
land; $250,000  to  $500,000. 

The  Central  Fairmount  Building  & 
Loan  Co.,  Cincinnati;  $2,000,000  to  $3.- 
000,000. 

The  Rose  Hill  Apartment  Company, 
Cincinnati,   $200,000  to   $260,000. 

The  Dayton  Reliance  Tool  and  Man- 
ufacturing Company,  Dayton,  $20,000 
to  $50,000. 

The  Buckeye  Motor  and  Cycle  Com- 
pany, Akron,  $15,000  to  $50,000. 

The  New  Foundry  Appliance  Com- 
pany,  Massillon,   $25,000  to  $50,000. 

The  Cleveland  Heater  Company, 
Cleveland,  $10,000  to  $50,000. 

The  W.  E.  Wright  Company,  Akron, 
$40,000  to  $300,000. 

Reductions 

The  Nicholson  Clay  Products  Co., 
Cambridge;  $100,000  to  $60,000. 

The  Waldorf  Realty  Co.,  Toledo; 
$900,000  to  $250,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1347— In  the  Matter  of  The  Joint  Petition  of  Pure  Oil  Com- 
pany, (a  New  Jersey  Corporation),  and  The  Pure  OU  Pipe  Line 
Company,  (An  Ohio  Corporation),  For  Permission  by  the  Former 
to  Sen,  and  By  the  Latter  to  Purchase  Certain  Property.  Prayer 
Granted. 


(Dated  December  27,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest^  this  matter  came  on 
for  final  consideration  upon  the  joint  application  of  the  Pure  Oil 
Company,  a  corporation  organized  under  the  laws  of  New  Jersey, 
and  The  Pure  Oil  Pipe  Line  Company,  a  corporation  organized 
under  the  laws  of  Ohio,  asking  the  consent  to  and  approval  by  this 
Commission  of  the  sale  and  conveyance  by  said  first  named  com- 
pany of  a  comprehensive  crude  oil  pipe  line  system  in  southeast- 
em  Ohio  and  elsewhere,  to  said  second  named  company,  and  of 
the  acquisition  thereof  by  said  second  named  company;  and  it 
appearing  that,  while  some  of  said  property  is  located  without 
the  state  of  Ohio  and  the  consent  and  authority  of  this  Commis- 
sion for  the  purchase  and  sale  thereof  is  unnecessary,  a  division 
of  said  property  at  the  state  line  is  impracticable,  and  it  appear- 
ing further  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  be  furnished  adequate  service  for 
a  reasonable  and  just  rate  or  charge  therefor,  the  commission 
is  satisfied  that  its  consent  and  authority  for  such  purchase  and 
sale  of  said  property  should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Pure  Oil  Company  be,  and  it  hereby  is 
authorized  to  sell  and  convey  to  said  The  Pure  Oil  Pipe  Line  Com- 
pany the  crude  oil  pipe  line  systepi,  with  all  appurtenances,  de- 
scribed in  the  application  herein  which,  in  so  far  as  it  describes 
said  property,  hereby  is  made  a  part  of  this  order  by  reference 
and  said  The  Pure  Oil  Pipe  Line  Company  hereby  is  authorized 
to  purchase  and  acqdire  the  same.   It  is  further 

Ordered,  That  forthwith  upon  the  conveyance  of  title  to  said 
property,  said  The  Pure  Oil  Pipe  Line  Company  file  proper  sched- 
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ules  of  its  charges,  rules  and  regulations  with  this  commission.  It 
is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  author- 
ized to  be  purchased  and  sold,  as  an  acquiescence  in  the  values 
placed  upon  said  property  by  said  companies,  nor  as  an  approval 
of  the  consideration  stipulated;  nor  shall  anything  herein  be  con- 
strued as  an  approval  by  the  commission  of  the  rates  now  charged 
for  service  by  said  companies,  nor  as  a  finding  by  the  commission 
that  said  rates  are  reasonable  and  not  excessive  and  not  discrim- 
inatory, or  thSt  the  service  of  said  companies  is  adequate,  efficient 
or  sufficient. 


No.  1348— In  the  Matter  of  the  Petition  of  The  Pure  Oil  Pipe  Line 
Company  for  Authority  to  Issue  Capital  Stock  in  Conisideration 
of  Property.    Prayer  Granted. 


(Dated  December  27,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Pure  Oil  Pipe 
Line  Company,  a  corporation  organized  under  the  laws  of  Ohio, 
asking  consent  and  authority  to  issue  its  common  capital  stock 
of  the  total  par  value  of  one  million,  eight  hundred  and  sixty  thou- 
sand dollars,  and  to  deliver  the  same  as  the  consideration  for  cer- 
tain pipe  line  property  in  Ohio  and  elsewhere;  and  it  appearing 
that  the  issue  of  said  capital  stock  is  reasonably  required  and 
necessary  for  the  acquisition  of  property  to  be  used  and  useful  for 
the  prosecution  of  applicant's  corporate  purposes,  the  commis- 
sion is  satisfied  that  its  consent  and  authority  therefor  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Pure  Oil  Pipe  L|ne  Company  be,  and 
it  hereby  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  one  million,  eight  hundred  and  sixty  thousand 
dollars  ($1,860,000.00) .    It  is  further 

Ordered,  That  said  capital  stock  be  delivered  in  payment  of 
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the  consideration  for  the  following  property,  and  used  for  no 
other  purpose  whatsoever: 

(1)  $1,600,000.00,  par  value,  of  said  capital  stock  to  be 
so  delivered  in  payment  of  the  consideration  for  the 
property  to  be  acquired  from  the  Pure  Oil  Company  under 
authority  of  the  order  this  day  made  and  entered  in 
proceeding  No.  1347,  which  order  hereby  is  made  a  part 
of  this  order  by  reference. 

(2)  $260,000.00,  par  value,  of  said  capital  stock  to  be  so 
delivered  in  payment  of  the  consideration  for  certain 
other  property  to  be  acquired  from  the  Pure  Oil  Pipe 
Line  Company,  a  corporation  organized  under  the  laws 
of  Pennsylvania,  as  more  particularly  described  in  the 
application  herein  which,  in  so  far  as  it  describes  said 
property  hereby  is  made  a  part  of  this  order  by  refer- 
ence. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  Ohio 
Commission  of  the  issue  and  disposition  of  said  capital  stock  pur- 
suant to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  find- 
ing by  the  commission  of  the  value  of  the  property  for  the  pay- 
ment of  the  consideration  for  which  said  capital  stock  herein  is 
authorized  to  be  issued,  as  an  acquiescence  in  the  value  placed 
upon  said  prox)erty  by  said  companies,  nor  as  an  approval  of  the 
considerations  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  commission  of  the  rates  charged  for  service 
by  said  companies,  nor  as  a  finding  by  the  commission  that  said 
rates  are  reasonable  and  not  excessive  and  not  discriminatory,  or 
that  the  service  of  said  companies  is  adequate,  efficient  or  sufficient. 


No.  1313 — ^In  the  Matter  of  the  Joint  Petition  of  The  Indiana  Unimi 
Telephone  and  Telegraph  Company  for  Leave  to  Sell,  and  of  David 
R  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  as  Receivers  of 
Central  Union  Telephone  Company,  for  Leave  to  Purchase  Cer- 
tain Stocks  of  Sundry  Telephone  Companies  Incorporated  Under 
the  Laws  of  the  State  of  Ohio.   Prayer  Granted. 


(Dated  December  20,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  application  of  The  Indiana 
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Union  Telephone  and  Telegraph  Company  (a  corporation  organ- 
ized under  tl^e  laws  of  Indiana  and  engaged  in  operating  certain 
telephone  exchanges  and  telephone  properties  in  said  state)  and 
of  David  R.  Forgan,  Edgar  S.  Bloom  and  Frank  F.  Fowle,  the 
duly  appointed,  qualified  and  acting  Receivers  of  Central  Union 
Telephone  Company  (a  corporation  organized  under  the  laws  of 
Illinois  and  duly  authorized  to  do  business  in  the  state  of  Ohio, 
where  it  operates  many  telephone  exchanges  and  much  telephone 
property)  asking  the  consent  to  and  approval  by  this  Commis- 
sion of  the  purchase  and  acquisition  by  the  said  Receivers  of  Cen- 
tral Union  Telephone  Company  of  certain  shares,  of  the  par  value 
of  $479,544.12,  of  the  capital  stock  of  sundry  Ohio  corporations  en- 
gaged in  operating  telephone  properties  within  the  state  of  Ohio, 
which  said  shares  of  capital  stock  are  now  owned  by  the  said  In- 
diana Union  Telephone  and  Telegraph  Company ;  and  it  appearing 
that  the  purchase  and  acquisition  of  said  shares  of  capital  stock 
by  the  said  Receivers  of  Central  Union  Telephone  Company  have 
been  duly  consented  to  and  approved  by  orders  of  the  courts  ap- 
pointing said  Receivers,  the  Commission  is  satisfied  that  the  prayer 
of  said  application  should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  David  R.  Forgan,  Edgar  S.  Bloom  and 
Frank  F.  Fowle,  as  Receivers  of  Central  Union  Telephone  Com- 
pany, be,  and  they  hereby  are  authorized  to  purchase,  acquire  and 
hold,  from  the  Indiana  Union  Telephone  and  Telegraph  Company 
certain  shares,  of  the  par  value  of  $479,544.12,  of  the  capital  stock 
of  sundry  Ohio  corporations  engaged  in  operating  telephone  propjBr- 
ties  within  the  state  of  Ohio,  a  part  of  which  said  stocks  is  repre- 
sented by  certificates  therefor  issued  to  the  Indiana  Union  Tele- 
phone Company  direct,  and  a  part  by  certificates  endorsed  and  de- 
livered by  the  previous  holders  thereof  to  the  said  Indiana  Union 
Telephone  and  Telegraph  Company,  as  fully  set  out  in  an  itemized 
statement  of  all  of  said  stocks,  in  which  was  included  certain  stocks 
of  The  Piqua  Home  Telephone  Company,  of  the  par  value  of  $10,- 
000.00,  since  retired  by  said  company,  said  statement  (showing  the 
company  issuing  the  same,  the  number  and  kind  of  shares,  com- 
mon and  preferred,  the  par  value  of  each  share  and  the  total  par 
value  of  all  of  said  shares) ,  appended  to  the  application  herein  as 
"Exhibit  A,'*  which  "Exhibit  A*'  hereby  is  made  a  part  of  this  order 
by  reference.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
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by  the  Commission  of  the  actual  value  of  the  shares  of  capital  stock 
herein  authorized  to  be  purchased,  as  an  acquiescence  in  the  values 
placed  upon  said  shares  of  capital  stock  by  the  applicants,  nor  as 
an  approval  of  the  consideration  stipulated. 


No.  1057 — In  the  Matter  of  the  Application  of  The  Cleveland,  South- 
western and  Columbus  Railway  Company  for  Authority  to  issue 
Bonds.    Second  Supplemental  Order. 


(Dated  December  31,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  iirterest,  this  matter  came  on 
for  final  consideration  upon  the  second  (supplemental)  applica- 
tion of  said  The  Cleveland,  Southwestern  and  Columbus  Railway 
Company  for  authority  to  issue  additional  first  consolidated  mort- 
gage bonds  of  the  principal  sum  of  $226,867.26,  the  proceeds  to  be 
used  to  reimburse  its  treasury  for  moneys,  not  secured  by  the  issue 
of  stock,  bonds,  notes  or  other  evidences  of  indebtedness,  of  that 
sum  exx)ended  therefrom,  in  the  period  September  1,  1916,  to  and 
including  September  30,  1917,  for  the  construction  of  addi- 
tions, extensions  and  improvements ' to  applicant's  facilities;  and 
it  appearing  that  within  said  period  applicant  actually  so  expended 
said  sum,  the  commission  finds  that  the  issue  of  applicant's  said 
bonds  is  reasonably  required  and  the  money  to  be  procured  thereby 
necessary  for  the  reimbursement  of  its  treasury  for  moneys,  not 
secured  by  the  issue  of  stocks,  bonds,  notes  or  other  evidences  of 
indebtedness,  actually  exx)ended  therefrom,  within  the  five  years 
next  preceding  the  date  of  the  filing  of  said  second  (supplemental) 
application,  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  and  is  satisfied  that  its  consent  and 
authority  therefor  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cleveland,  Southwestern  and  Colum- 
bus Railway  Company  be,  and  it  hereby  is  authorized  to  issue  its 
first  consolidated  mortgage,  twenty-year,  five-i)er  cent,  gold  bonds 
of  the  further  principal  sum  of  two  hundred  and  twenty-six  thou- 
sand, nine  hundred  sixty-seven  and  twenty-six  one-hundredths  dol- 
lars ($226,967.26),  and  that  said  bonds  be  sold  for  the  highest  price 
obtainable,  but  for  not  less  than  eighty-five  (85)  percentum  of  the 
par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
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be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That,  pending  the  sale  of  said  additional  bonds,  as 
hereinbefore  provided,  said  applicant  be,  and  it  hereby  is  authorized 
to  pledge  the  same  as  security  for  loans,  which  shall  be  the  largest 
amount  negotiable  but  not  less  than  sixty-five  (65)  percentum  of 
the  par  value  of  said  bonds.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds,  or  secured  by  the  pledging  of  the  same,  be  devoted  to  and 
used  for  the  following  purpose,  and  no  other,  to-wit:  The  reim- 
bursement of  applicant's  treasury  for  the  sum  of  $226,967.26  (not 
secured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness)  actually  expended  therefrom,  within  the  x)eroid  Sep- 
tember 1,  1916,  to  and  including  September  30,  1917,  for  the  con- 
struction of  additions,  extensions,  and  improvements  to  applicant's 
facilities,  as  more  specifically  set  forth  in  a  detailed  statement  ap- 
pended to  the  application  herein  as  "Exhibit  No.  4,"  which  exhibit 
hereby  is  made  a  part  of  this  order  by  reference.    It  is  further 

Ordered,  That  the  issue  and  disposition  of  said  bonds  in  ex- 
cess of  applicant's  total  outstanding  capital  stocks  and  the  expendi- 
ture of  the  proceeds  of  such  excess  as  herein  provided,  be  and  they 
hereby  specifically  are  consented  to,  authorized  and  approved.  It 
is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
semi-annual  calendar  period,  of  the  issue  and  disposition  of  said 
bonds,  the  expenditure  of  the  proceeds  of  the  sale  or  the  loans  se- 
cured by  the  pledging  thereof,  the  progress  of  the  amortization  of 
the  discount  arising  from  the  sale  of  said  bonds  and,  in  the  event  of 
the  sale  of  any  of  said  bonds  under  pledge,  the  sum  received  by 
applicant  by  reason  of  the  proceeds  of  such  sale  exceeding  the 
principal  sum  of  the  load,  accrued  by  unpaid  interest  and  the  rea- 
sonable costs  of  such  sale.    It  is  further 

Ordered,  That  for  the  purpose  of  receiving  such  reports  and 
of  directing  the  application  of  the  proceeds  derived  from  the  sale 
of  other  securities  of  the  applicant  which  may  hereafter  be  author- 
ized by  this  commission,  and  for  the  purpose  of  receiving  and  con- 
sidering further  and  supplementary  applications  and  making  such 
further  orders  as  may  be  found  necessary,  this  case  is  continued. 
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No.  288— In  the  Matter  of  the  Joint  Petition  for  the  Approval  of 
the  Agreement  for  the  Consolidation  Under  the  Name  of  '^he 
Ohio  State  Telephone  Company"  of  The  United  States  Telephone 
Company  and  Fourteen  Other  Companies.    Modification  of  Order. 


(Dated  January  2,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mat- 
ter came  on  for  further  hearing  upon  the  application  of  The  Ohio 
State  Telephone  Company  for  the  approval  of  a  certain  schedule  of 
rates  and  charges  for  telephone  service  which  it  desires  to  establish 
at  Zanesvill^,  Ohio,  effective  on  January  1,  1918,  in  lieu  of  the  rates 
and  charges  theretofore  maintained  by  said  Company  at  said  city 
of  Zanesville,  and  it  appearing  that  this  commission,  by  the  order 
made  and  entered  herein  on  the  twenty-third  day  of  July,  1914, 
fixed  and  determined  .the  rates  and  charges  of  the  applicant's  con- 
stituent companies  then  in  effect,  to  be  the  rates,  charges,  tolls  and 
rentals  to  be  charged  by  The  Ohio  StAte  Telephone  Company  in 
the  several  communities  to  be  served  by  it  upon  the  consummation 
of  said  consolidation  and  merger,  and  that  of  the  rates  and  charges 
so  fixed  and  determined,  were  the  then  effective  rates  and  charges 
of  The  Zanesville  Telephone  Company  for  service  within  the  city 
of  Zanesville,  Ohio,  and  it  appearing  further  that  said  order  of  the 
commission  has  never  been  modified  but  is  in  full  force  and  effect, 
and  it  appearing  further  that  the  proposed  schedule  of  rates  and 
charges  which  the  applicant  has  filed  with  the  commission  to  be- 
come effective  January  1,  1918,  contains  rates,  tolls,  charges  and 
rentals  different  from  those  rates  and  charges  provided  by  said 
order  of  July  23,  1914,  and  the  commission,  upon  investigation, 
having  found  the  rates,  tolls,  charges  and  rentals  for  furnishing 
telephone  service  within  the  city  of  Zanesville,  Ohio,  set  forth  in 
the  schedule,  marked  and  identified  as  "P.  U.  C.  0.  No.  1,  Original 
Sheets  Nos.  1,  2,  3  and  4,"  appended  to  the  said  application  of  The 
Ohio  State  Telephone  Company  for  the  approval  of  rates  and 
charges  for  telephone  service  in  said  city,  (which  schedule  hereby  is 
made  a  part  of  this  order  by  reference)  to  be  just  and  reasonitble 
rates,  tolls,  charges  and  rentals  for  the  furnishing  of  telephone 
service  to  consumers  thereof  within  said  city,  it  is,  therefore, 

Ordered,  That  the  order  made  and  entered  herein  on  the 
twenty-third  day  of  July,  1914,  be,  and  it  hereby  is  modified  and 
amended  to  permit  and  authorize  The  Ohio  State  Telephone  Com- 
pany to  establish,  maintain,  impose  and  collect  for  the  furnishing 
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of  telephone  service  in  the  city  of  Zanesville,  Ohio,  from  and  after 
the  first  day  of  January,  1918,  the  rates,  tolls,  charges  and  rentals 
herein  found  to  be  just  and  reasonable,  instead  and  in  lieu  of  the 
rates,  tolls,  charges  and  rentals  so  fixed  and  determined  by  said 
order  of  July  23,  1914. 


No.  1244 — ^The  Peoples  Telephone  Company,  Complainant,  vs.  The 
Riverside  Tdephone  Company,  Defendant.    Rates  Fixed* 


(Dated  January  4,  1918.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  a  just  and  reasonable  toll  or 
charge  to  be  imposed  and  collected  for  the  transmission  of  tele- 
phonic messages  between  stations  upon  the  respective  systems  of 
the  parties  is  10  cents  per  message. 

The  commission  further  finds  that  until  and  unless  further 
ordered  by  it,  when  such  message  originates  at  a  station  upon  the 
system  of  the  complainant,  said  toll  should  be  divided  60  percentum 
to  said  The  Peoples  Telephone  Company  and  40  percentum  to 
said  The  Riverside  Telephone  Company  and,  when  such  message 
originates  at  a  station  upon  the  system  of  the  defendant,  said  toll 
should  be  apportioned  50  percentum  to  each  company.  It  is,  there- 
fore. 

Ordered,  That  the  parties  hereto,  said  The  Peoples  Telephone 
Company  and  said  The  Riverside  Telephone  Company,  be  and  they 
hereby  are  directed  to  establish,  impose  and  collect  for  the  trans- 
mission of  telephonic  messages  from  stations  upon  the  system  of 
either  to  stations  upon  the  system  of  the  other  a  toll,  or  charge,  not 
exceeding  10  cents  per  message,  and  to  file  schedules  in  conformity 
thereto.    It  is  further 

Ordered,  That,  until  and  unless  further  ordered  by  the  com- 
mission, such  toll,  or  charge,  shall  be  divided  between  the  respective 
parties  in  the  following  proportions,  to-wit: 

(a)  For  messages  originating  at  stations  upon  the  system 
of  The  Peoples  Telephone  Company,  sixty  (60)  percentum  to  said 
The  Peoples  Telephone  Company,  and  forty  (40)  percentum  to  said 
The  Riverside  Telephone  Company. 

(b)  For  messages  originating  at  stations  upon  the  system 
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of  The  Riverside  Telephone  Company,  fifty  (50)  percentum  to  said 
The  Riverside  Telephone  Company,  and  fifty  (50)  percentum  to 
said  The  Peoples  Telephone  Company.    It  is  further 

Ordered,  That  on  or  before  the  fifteenth  day  of  September, 
1918,  the  said  companies  make  report  to  this  commission,  by 
months,  of  the  number  of  such  interchanged  messages  originating 
upon  their  respective  systems,  the  total  charges  imposed  therefor 
and  the  amount  of  the  receipts  apportioned  to  each,  for  the  period 
ending  August  81,  1918.    It  is  further 

Ordered,  That  the  commission  retain  jurisdiction  of  this  pro- 
ceeding for  the  purpose  of  prosecuting  further  investigation  or  of 
issuing  any  f  urOier  and  additional  orders  which  the  circumstances 
may  require. 


No.  1356— In  the  Matter  of  the  Application  of  the  American  Tele- 
phone and  Telegraph  Company  for  Authority  to  Purchase  Ad- 
ditional Stock  of  the  Cincinnati  and  Suburban  Bell  Telephcme 
Company.    Prayer  Granted. 


(Dated  January  8,  1918.) 

This  matter  coming  on  this  day  for  consideration,  after  full 
hearing,  upon  the  application  of  the  American  Telephone  and  Tele- 
graph Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  New  York,  asking  the  approval  of  this  com- 
mission for  the  purchase  at  par  of  its  pro  rata  share,  amounting 
to  approximately  six  thousand  seven  hundred  and  thirty-three 
(6,733)  shares,  of  additional  stock  of  the  par  value  of  one  million, 
one  hundred  and  twenty-one  thousand,  seven  hundred  dollars 
($1,121,700),  to  be  issued  by  The  Cincinnati  and  Suburban  Bell 
Telephone  Company,  a  corporation  organized  and  existing  under 
the  laws  of  Ohio  and  engaged  in  interstate  telephone  traffic,  to  se- 
cure moneys  for  the  reimbursement  of  its  treasury  for  expendi- 
tures not  theretofore  capitalized  for  the  acquisition  of  property 
outside  the  state  of  Ohio ;  and  it  appearing  to  the  commission  that 
the  public  will  be  furnished  adequate  service  for  a  reasonable  and 
just  rate,  rental,  toll,  or  charge  therefor,  the  commission  is  satis- 
fied that  its  consent  and  authority  for  the  purchase  of  said  capital 
stock  should  be  granted.    It  is,  therefore, 

Ordered,  That  said  American  Telephone  and  Telegraph  Com- 
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pany  be  and  it  hereby  is  authorized  to  subscribe  for  and  purchase 
at  par  its  pro  rata  share  of  said  stock  of  said  The  Cincinnati  and 
Suburban  Bell  Telephone  Company,  amounting  to  not  exceeding 
six  thousand,  seven  hundred  and  fifty  (6,750)  shares. 


No.  1306— In  the  Matter  of  the  Application  of  Mahoning  and  She- 
nango  Railway  and  Light  Company  for  Authority  to  Issue  and 
Sell  Its  Preferred  Stock.   Prayer  Granted. 


(Dated  January  7,  1918.) 

The  Mahoning  and  Shenango  Railway  and  Light  Company,  a 
consolidated  corporation  of  Ohio  and  Pennsylvania,  having  hereto- 
fore filed  its  application  asking  the  consent  and  authority  of  the 
commission  to  the  issue  and  sale  of  its  seven  per  cent,  cumulative 
preferred  capital  stock,  and  full  hearing,  after  due  notice  to  all 
parties  in  interest,  having  thereupon  been  had,  and  the  applicant 
having  thereafter,  by  orders  duly  made  and  enteried  in  the  pro- 
ceedings before  this  commission  enumerated  as  Nos.  1316  and  1338, 
been  duly  authorized  to  issue  and  dispose  of  its  bonds  of  the  total 
principal  sum  of  $750,000.00  in  lieu  of  an  equal  par  amount  of  ap- 
plicant's said  preferred  capital  stock,  said  matter  came  on  this  day 
for  further  consideration  upon  a  supplemental,  or  substitute,  appli- 
cation, asking  that,  at  this  time,  the  applicant  be  authorized  to  is- 
sue two  million  ($2,000,000.00)  dollars,  par  value  of  said  preferred 
capital  stock,  the  proceeds  derived  from  the  sale  thereof  to  be  ap- 
plied toward  the  payment  of  its  floating  indebtedness,  consisting 
of  notes  payable,  of  the  total  sum  of  $1,480,945.00  and  toward  the 
payment  for  additions,  extensions  and  improvements  contemplated 
in  its  program  of  1918  improvements,  the  total  cost  of  which  has 
been  estimated  to  be  $3,315,762.03 ;  and  it  appearing  that  the  issue 
of  said  preferred  capital  stock  and  the  money  to  be  secured  by  the 
sale  thereof  are  reasonably  required  and  necessary  for  the  payment 
and  discharge  of  applicant's  lawful  indebtedness  and  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities,  the 
commission  is  satisfied  that  its  consent  and  authority  therefor 
should  be  granted.    It  is,  therefore. 

Ordered,  That  the  said  Mahoning  and  Shenango  Railway  and 
Light  Company  be,  and  it  hereby  is  authorized  to  issue  its  seven 
per  cent,  cumulative  preferred  capital  stock  of  the  total  par  value  of 
two  million  ($2,000,000.00)  dollars,  and  that  said  preferred  capital 
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stock  be  sold  for  the  highest  price  obtainable,  but  for  not  less  than 
the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  others,  to-wit :  To  be  applied  toward  the  payment  and 
discharge  of  (a)  applicant's  floating  indebtedness,  consisting  of 
$1,480,945.00  notes  payable,  representing  uncapitalized  investments 
in  its  facilities,  as  more  fully  set  forth  in  a  detailed  statement, 
marked  ''Exhibit  B"  appended  to  the  supplemental  application, 
which  "Exhibit  B"  hereby  is  made  a  part  of  this  order  by  reference, 
and  (b)  applied  toward  the  payment  for  the  additions,  extensions 
and  improvements  to  its  facilities  set  forth  in  the  detailed  estimate 
appended  to  the  supplemental  application  as  "Exhibit  A,"  consist- 
ing of  items  of  a  proposed  total  cost  of  $3,315,732.08;  said  "Ex- 
hibit A'^  also  being  made  a  part  of  this  order  by  reference.  It  is 
further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
sion semi-annually,  within  fifteen  days  after  the  close  of  each  calen- 
dar semi-annual  x)eriod  of  the  issue  and  disposition  of  said  pre- 
ferred capital  stock  and  the  expenditure  of  the  proceeds  thereof. 
It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  additional  preferred  capital  stock,  be,  and  it 
hereby  is  deferred  for  further  consideration. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.  21. 

Rates — Grain  and  Grain  Products. 


(Dated  January  3,  1918.) 

It  appearing,  That  by  an  order  dated  the  fourth  day  of  De- 
cember, 1917,  the  commission  entered  upon  a  hearing  concerning 
the  propriety  of  the  changes  and  the  lawfulness  of  the  rates, 
charges,  regulations  and  practices  stated  in  the  schedules  contained 
in  said  tariff,  described  in  said  order  of  investigation. 

It  further  appearing.  That  pending  such  hearing  and  decision 
thereon,  the  commission  ordered  that  the  operation  of  the  schedules 
contained  in  the  tariff  described  in  said  order  of  investigation,  be 
suspended,  that  the  use  of  the  rates,  charges,  regulations  and  prac- 
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tices  therein  stated,  be  deferred  upon  intrastate  traffic  until  the 
fourth  day  of  January,  1918,  and 

It  further  appearing,  That  such  investigation  cannot  be  con- 
cluded within  the  period  of  suspension  above  stated,  it  is 

Ordered,  That  the  operation  of  the  schedules  contained  in  said 
tariff  described  in  the  order  dated  the  fourth  day  of  December, 
1917,  be  further  suspended,  and  that  the  use  of  the  rates,  charges, 
regulations  and  practices  therein  stated  be  deferred  upon  intrastate 
traffic  until  the  third  day  of  February,  1918,  unless  otherwise  or- 
dered by  the  conunission.    It  is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedules 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio  and  that 
copies  hereof  be  forthwith  served  upon  the  respondents  to  this  pro- 
ceeding named  in  the  aforesaid  order  of  investigation. 


January  17 — 


CALENDAR 


10   a.   m. — Complaint.  Interurban   Ry.    &   Terminal  Co.    vs.    franchise 
rates. 

January  21 — 

1:30   p.  m. — ^Joint  application  N.   W.   Ohio   I>t.   Co.   to   buy   Antwerp 
Electric  Plant 

2  p.  m. — Joint  application  of  Ohio  State  Telephone  Co.  to.  buy  Hol- 
land Home  Telephone  Co.  and  N.  W.  Toll  line  Co. 

January  22 — 

10  a.  m. — Appeal  Central  Oas  Co.,  appeal  Union  Gas  &  Klectric  Co. 

9:45  a.  m. — Application  Cols.  Ry.,  Power  &  Ught  Co.  vs.   Pittsburg, 
Cincinnati,  Chicago  &  St.  I^uis  R.  R. 

January  23 — 

1:30  p.  m. — ^Application  of  Ohio  E31ectric  Ry.  Co. 

10  a.  m. — Investigation  &  Suspension  No.  33  (8.  M.  &  N.  Ry.) 

11  a.  m. — ^Inve9tigation  &  Suspension  No.  34. 


ATTORNEY  GENERAL 


Where  a  Person  Accused  of  Crime  is  Confined  in  Prison^  D^osi- 
tions  Cannot  be  Taken  Outside  of  the  State  of  Ohio,  and  can 
Only  be  Taken  Within  the   State  Under  the   Conditions   Men- 

'  tioned  in  Sections  13668  and  13668-1»  General  Code.— There  is 
No  Authority  to  Compel  the  Attendance  of  Witnesses  From 
Without  the  State  of  Ohio,  at  the  Place  of  Takinsr  Depositions, 
but  if  a  Witness  Voluntarily  Comes  Within  the  State,  Then  SucH 
Depositions  May  be  Taken  Within  the  State  of  Ohio.  In  no 
Event  can  a  Court  Order  a  Prisoner  Who  is  Confined  to  be 
Taken  Outside  the  State  of  Ohio^  to  be  Present  at  the  Taking 
of  D^MMsitions,  and  in  no  Event  can  Such  Deposition  be  Taken 
Outside  of  the  State  of  Ohio,  When  Such  Prisoner  is  so  Confined. 


No.  732— (Opinion  Dated  October  23,  1917). 

Hon.  Jared  P.  Huxley,  Prosecuting  Attorney,  Youngstown,  Ohio. 
Dear  Sir:     In  your  request  for  my  opinion  you  state: 

"We  have  a  prisoner  in  our  county  jail  charged  with  first 
degree  murder,  the  case  being  assigned  for  trial  for  Novem- 
ber 12th.  I  have  reason  to  believe  that  the  defendant's  attor- 
neys are  about  to  file  an  application  to  the  court  for  a  commis- 
sion to  take  depositions  of  witnesses  who  reside  in  or  about 
Henderson,  Kentucky.  I  do  not  know  whether  they  will  at- 
tempt to  take  these  depositions  at  Henderson  or  whether  they 
will  attempt  to  take  them  at  Cincinnati  or  some  other  point 
within  the  state  of  Ohio. 

"Under  the  new  law,  passed  at  the  last  session  of  the  legis- 
lature, to  amend  sections  13668  and  13668-1  of  the  General 
Code,  I  would  like  to  have  your  opinion  as  to  whether  or  not 
those  depositions  of  witnesses  who  do  not  live  within  this  state 
could  possibly  be  taken  by  bringing  them  into  the  state  for  the 
sole  purpose  of  taking  the  depositions;  also,  whether  in  your 
opinion  there  is  any  possibility  of  them  having  the  right  to 
take  the  depositions  out  of  the  state  and  taking  the  defendant 
out  of  the  state  for  the  purpose  of  being  present  when  these 
depositions  are  taken.'' 

General  Code,  Sections  13668  and  13668-1,  as  amended  in  107 

O.  L.,  451,  read  as  follows: 

"Sec.  13668 :  When  an  issue  of  fact  is  joined  upon  an  ii^ 
dictment  and  material  witness  for  the  defendant  or  for  the  state 

625 
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resides  out  of  the  state,  or,  residing  within  the  state,  is  sick 
or  infirm  or  about  to  leave  the  state,  or  is  confined  in  prison, 
such  defendant  or  the  prosecuting  attorney  may  apply  in 
writing,  to  the  court  or  the  judge  thereof  in  Vacation,  for  a 
commission  to  take  the  deposition  of  such  witness  or  witnesses. 
Such  commission  shall  not  be  granted  and  said  order  shaU  not 
be  made  until  there  is  filed  with  the  clerk  of  said  court  an  affi- 
davit stating  in  substance  the  evidence  sought  to  be  secured 
by  deposition,  and  that  it  is  competent,  relevant  and  material 
and  that  the  defendant  is  not  confined  in  prison  or,  if  confined 
in  prison,  that  the  deposition  is  not  to  be  taken  outside  of  the 
state  of  Ohio.  If  it  appear  to  the  court,  or  judge,  upon  such 
application  supported  by  said  affidavit  that  the  evidence  sought 
to  be  secured  by  deposition  is  relevant,  competent  and  material 
and  that  the  defendant  is  not  confined  in  prison,  or,  if  confined 
in  prison,  that  the  deposition  is  not  to  be  taken  outside  of  the 
state  of  Ohio,  the  court  or  judge  shall  grant  such  commission 
and  make  an  order  stating  in  what  manner  and  for  what  length 
of  time  notice  shall  be  given  to  the  prosecuting  attorney  or  to 
the  defendant  before  such  witness  or  witnessess  shall  be  ex- 
amined.*' 

''Sec.  13668-1 :  When  the  deposition  is  to  be  taken  in  the 
state  of  Ohio  and  such  commission  is  granted,  and  the  defend- 
ant is  confined  in  prison,  the  sheriff  or  deputy  shall  be  ordered 
by  the  court  or  judge  to  take  the  defendant  to  the  place  of  the 
taking  of  such  deposition  and  have  him  before  the  officer  at  the 
taking  of  such  deposition.  Such  sheriff  or  deputy  shall  be  re- 
imbursed for  actual  reasonable  traveling  expenses,  for  himself 
and  the  defendant,  so  incurred,  the  bills  for  the  same,  upon  ap- 
proval by  the  county  commissioners,  to  be  paid  from  the  county 
treasury  on  the  warrant  of  the  county  auditor.  Such  sheriff 
shall  receive  as  fees  therefor  one  dollar  for  such  day  in  at^ 
tendance  thereat.  Such  fees  and  traveling  expenses  shall  be 
taxed  and  collected  as  other  fees  and  costs  in  the  case.*' 

That  is,  when  an  issue  of  fact  is  properly  joined  upon  an  in- 
dictment and  a  material .  witness,  either  for  the  state  or  for  the 
defendant,  resides  out  of  the  state,  or,  if  such  material  witness 
resides  within  the  state  and  is  sick,  infirm,  about  to  leave  the  state 
or  is  confined  in  prison,  then  and  in  either  of  such  events  the  de- 
fendant, or  the  prosecuting  attorney,  as  the  case  may  be,  may 
apply  in  writing  to  the  court  or  to  the  judge  of  the  court  in  vaca- 
tion for  a  commission  to  take  the  deposition  of  such  witness  or 
'  witnesses.  Before  such  commission  is  granted  by  the  court,  the 
party  asking  for  same  shall  file  with  the  clerk  of  such  court  an 
affidavit  which  states  in  substance  the  evidence  sought  to  be  se- 
cured by  the  taking  of  such  deposition,  and  the  affidavit  must 
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also  state  that  such  evidence  is  competent,  relevant  and  material 
to  the  issue  joined.  The  affidavit  must  further  state  whether  or 
not  the  defendant  is  confined  in  prison  and  if  the  defendant  is 
confined  in  prison  then  the  affidavit  must  further  state  that  the 
deposition  is  not  to  be  taken  outside  of  the  state  of  Ohio.  The  court 
or  judge,  as  the  case  may  be,  must,  before  such  commission  is 
granted  to  take  such  deposition,  find  that  the  evidence  sought  to 
be  secured  by  such  deposition  is  relevant,  competent  and  material 
and  that  the  defendant  is  either  confined  in  prison  or  not.  If, 
however,  the  court  finds  that  the  defendant  is  confined  in  prison, 
then  the  court  must  further  find  that  the  deposition  is  not  to  be 
taken  outside  of  the  state  of  Ohio.  If,  however,  the  court  finds 
that  the  evidence  sought  to  be  secured  by  deposition  is  relevant, 
competent  and  material  and  that  the  defendant  is  confined  in 
prison  and  that  the  deposition  is  not  to  be  taken  outside  of  the 
state  of  Ohio,  then  and  in  either  of  such  events  the  court  or  judge, 
as  the  case  may  be,  shall  grant  such  commission  and  at  the  time 
of  the  granting  of  such  commission  shall  make  an  order,  in  which 
order  the  court  or  judge,  as  the  case  may  be,  shall  state  in  what 
manner  and  for  what  length  of  time  notice  of  the  taking  of  such 
deposition  shaU  be  given  to  the  prosecuting  attorney  or  the  de- 
fendant, as  the  case  may  be,  and  such  witness  or  witnesses  shall 
not  be  so  examined  until  such  notice  is  given  pursuant  to  such 
order  and  until  such  commission  is  granted,  as  aforesaid.  If  such 
deposition  is  to  be  taken  within  the  state  of  Ohio,  and  the  com- 
mission has  been  granted,  as  aforesaid,  and  the  defendant  is  con- 
fined in  prison,  the  sheriff,  or  a  deputy  thereof,  shall  be  ordered 
by  the  court  or  judge  to  take  the  defendant  to  the  place  of  the 
taking  of  such  deposition  and  shall  have  such  defendant  before 
the  officer  at  the  time  such  deposition  is  taken.  If,  however,  the 
deposition  is  to  be  taken  outside  of  the  state  of  Ohio,  and  the  de- 
fendant is  not  confined  in  prison,  then  it  is  not  necessary  for  the 
court  to  make  an  order  requiring  that  the  defendant  be  taken  to 
the  place  of  the  taking  of  such  deposition,  but  the  notice  of  the 
issuing  of  said  commission  and  of  the  taking  of  such  deposition  is 
sufficient  notice  to  the  defendant. 

So  that,  answering  your  several  questions  I  advise  you  that  in 
your  case,  and  being  a  case  in  which  the  defendant  is  confined  in 
prison,  the  deposition  cannot  be  taken  outside  of  the  state  of  Ohio 
and  can  only  be  taken  within  the  state  of  Ohio  under  the  condi- 
tions above  mentioned.    There  is  no  authority  to  compel  the  at- 
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tendance  of  witnesses  from  without  the  state  of  Ohio  at  the  place 
of  the  taking  of  such  depositions,  but  if  a  witness  voluntarily 
attends  or  comes  from  without  the  state  of  Ohio  to  a  place  desiflr- 
nated  within  the  state  of  Ohio,  then  and  in  that  event  the  deposi- 
tion may  be  taken  within  the  state  of  Ohio.  In  no  event,  how- 
ever, when  a  prisoner  is  confined,  can  a  court  order  such  defend- 
ant to  be  taken  outside  of  the  state  of  Ohio  to  be  present  at  the 
taking  of  depositions  and  in  no  event  can  such  depositions  be 
taken  outside  of  the  state  of  Ohio  when  such  prisoner  is  so  con- 
fined. 


Though  a  Corporation  in  This  State  May  Increase  Its  Preferred 
Stock  Without  Amending  Its  Articles  of  IncorporaticMi,  Such  In- 
creased Preferred  Stock  Will  Carry  the  Same  Dividend  Rate  and 
Be  Entitled  to  the  Same  Preferences  and  Be  Subject  to  the  Same 
Restricticms,  Designations,  Etc.,  Applicable  to  the  Preferred 
Stock  Originally  Provided  for  in  the  Articles  of  Incorporation. 
Any  Change  in  the  Dividend  Rate  of  Such  Increase  Preferred 
Stock  or  in  the  Preferences,  Restrictions,  Designations,  Etc.,  to 
Which  the  Same  is  Entitled  or  Subject  Must  Be  ElDFected  By 
Amendment  of  the  Articles  of  Incorporation  By  Proceedings  to 
Amend  Such  Articles  in  the  Manner  Provided  in  Secticm  6719 
General  Code. 


No.  916— (Opinion  Dated  January  5,  1918.) 

Hon.  William  D.  Fulton,  Secretary  of  State,  Columbus,  Ohio. 

Dear  Sir:    This  department  is  in  receipt  of  a  communication 

from  you  under  date  of  December  13,  1917,  in  which  you  say : 

"I  desire  an  opinion  from  your  department  whether  this 
department  may  receive  and  file  an  increase  of  capital  stock 
without  an  amendment  to  the  articles  of  a  corporation,  increas- 
ing the  preferred  stock  which  is  already  provided  for  in  the 
articles  of  incorporation ;  the  new  increase,  however,  having  a 
different  yearly  dividend  and  different  designations,  prefer- 
ences, restrictions,  etc.,  from  the  preferred  stock  previously 
provided  for  in  the  lurticles." 

I  am  advised  by  a  representative  of  your  department  that  the 
corporation  in  question  is  one  that  has  been  organized  for  some 
time  and  that  by  its  articles  of  incorporation  it  has  both  common 
and  preferred  stock,  and  it  appears  that  the  corporation  desires 
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to  increase  the  amount  of  its  authorized  preferred  stock,  such  new 
issue  of  preferred  stock  to  carry  a  different  dividend  rate  and  other- 
wise to  be  entitled  to  different  preferences  and  to  be  subject  to 
different  restrictions,  designations,  etc.,  from  those  applying  to  its 
present  authorized  issue  of  preferred  stock. 

The  dividend  rate,  preferences,  restrictions,  designations;  etc., 
applicable  to  the  present  preferred  stock  of  said  company  as  stated 
in  its  articles  of  incorporation  are  such  as  are  authorized  by  the 
provisions  of  Sections  8668  and  8669,  General  Code,  and  before  the 
amendment  of  the  last  named  section  in  107  O.  L.  All  these  sec- 
tions read  as  follows: 

"Sec.  8668.  When  the  capital  stock  is  to  be  both  common 
and  preferred,  it  may  be  provided  in  the  articles  of  incorpora- 
tion that  the  holders  of  the  preferred  stock  shall  be  entitled  to 
yearly  dividends  of  not  more  than  eight  per  cent.,  payable  quar- 
terly, half  yearly,  or  yearly  out  of  the  surplus  profits  of  the 
company  each  year  in  preference  to  all  other  stockholders. 
Such  dividends  also  may  be  made  cumulative." 

"8669.  A  corporation  issuing  both  common  and  preferred 
stock  may  increase  designations,  preferences,  and  voting  pow- 
ers, or  restrictions  or  qualifications  thereof,  in  the  certificate  of 
incorporation,  and  if  desired,  preferred  stock  may  be  made  sub- 
ject to  redemption  at  not  less  than  par,  at  a  fixed  time  and 
price,  to  be  expressed  in  the  stock  certificates  thereof.'' 

The  matter  of  increase  of  the  authorized  capital  stock  of  cor- 
porations in  this  state  is  now  provided  for  by  Section  8698  General 
Code,  as  amended  107  0.  L.  414.  Applicable  to  the  question  at  hand 
this  section  provides,  in  part,  as  follows : 

"Sec.  8698.     *  ♦  ♦ 

After  the  organization  of  the  corporation,  if  its  author- 
ized common  stock  is  fully  subscribed  for  and  an  installment  of 
ten  per  cent,  on  each  share  of  stock  has  been  paid  thereon, 
the  common  stock  may  be  increased  by  a  vote  of  the  holders 
of  a  majority  of  all  its  stock,  at  a  stockholders'  meeting  called 
by  a  majority  of  its  directors,  at  least  thirty  days  notice  of 
the  time,  place  and  object  of  which  has  been  given  by  publi- 
cation in  some  newspaper  of  general  circulation  and  by  letter 
addressed  to  each  stockholder  whose  place  of  residence  is 
known. 

After  the  organization  of  the  corporation,  the  authorized 
capital  stock  may  be  increased  at  any  time  by  issuing  pre- 
ferred stock,  within  the  limits  permitted  by  law,  upon  the 
written  consent  of  three-fourths  of  all  of  its  stockholders,  rep- 
resenting at  least  three-fourths  of  both  its  subscribed  and 
issued  capital  stock. 
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After  the  organization  of  the  corporation,  if  its  author- 
ized common  stock  is  fully  subscribed  for  and  an  installment  of 
ten  per  cent,  on  each  share  of  such  stock  has  been  paid  thereon, 
the  authorized  capital  stock  may  also  be  increased  by  both 
common  and  preferred  stock  or  common  only,,  at  a  meeting  of 
the  stockholders  at  which  all  are  present  in  person  or  by  proxy 
'and  waive  in  writing  notice  of  such  meeting  and  also  agl*ee  in 
writing  to  such  increase,  naming  the  amount  thereof  and  the 
proportion  of  common  and  preferred  stock  when  both  are  in- 
creased. In  increasing  the  authorized  capital  stock  at  any 
time  by  both  common  and  preferred,  the  total  authorized  pre- 
ferred stock  of  such  corporation  after  such  increase'  shall  not 
exceed  the  limits  provided  by  law. 

Whenever  after  organization  a  corporation  increases  its 
capital  stock,  the  president  and  secretary  thereof  shall  file  a 
certificate  setting  forth  the  action  taken  and  the  amount  of 
the  increase,  showing  the  proportion  of  common  and  preferred 
stock  when  both  are  increased,  with  the  secretary  of  state,  and 
no  corporation  shall  issue  or  dispose  of  such  increased  stock 
until  such  certificate  is  filed.  If  the  original  articles  of  incor- 
poration do  not  provide  for  preferred  stock  a  certificate  of 
increase  providing  for  preferred  stock  shall  not  be  filed  uiUess 
accompanied  by  a  certificate  of  amendment  to  the  articles  of 
incorporation  providing  for  the  preferred  stock,  which  shall 
be  filed  and  recorded  in  the  manner  provided  by  law. 

For  the  purposes  of  this  section  restrictions  or  limitations 
on  the  voting  power  of  any  of  the  authorized  capital  stock  shall 
not  apply ;  and  no  increase  of  the  authorized  capital  stock  shall 
be  made  by  increasing  the  par  value  of  the  shares." 

The  provisions  above  noted  authorize  an  increase  in  either  the 
common  or  preferred  stock  of  a  corporation,  or  of  both,  but  there  is 
nothing  in  said  provisions  authorizing  an  increase  in  the  preferred 
stock  of  a  corporation  which  authorizes  any  change  whatever  in 
the  provisions  of  the  articles  of  incorporation  with  respect  to  the 
rate  of  dividend,  preferences,  restrictions,  designations,  etc.,  ap- 
plicable to  the  preferred  stock  of  the  corporation,  and  clearly  any 
increase  in  the  preferred  stock  of  the  corporation  by  proceedings 
under  the  above  quoted  provisions  of  Section  8698  G.  C.  would  be  en- 
titled to  the  same  dividend  and  preferences  and  be  subject  to  the 
same  restrictions  and  other  designations  provided  for  in  the  articles 
of  incorporation,  and  any  changes  that  may  be  desired  as  to  such 
increased  preferred  stock  with  respect  to  the  matter  of  dividends, 
preferences,  restrictions,  designations,  etc.,  can  be  effected  only  by 
an  amendment  of  the  articles  of  incorporation. 

"Where  the  method  of  dividing  profits  between  preferred 
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and  ordinary  shareholders  is  fixed  by  the  incorporation  pap^, 
no  alteration  therein  can  be  made  (unless  in  the  method^  if 
any,  provided  by  law  for  altering  that  instrument) ;  and  IJiis 
is  true  although  the  relative  rights  of  shareholders  are  not 
required  to  be  determined  by  that  instrument." 

Machen  Modem  Law  of  Corporations,  Volume  1,  Section 
686. 

In  this  connection  it  will  be  noted  from  the  provisions  of  Sec- 
tions 8668,  8669  and  8698  of  the  General  Code  that  in  this,sta;t^ 
the  relative  rights  of  shareholders  of  common  and  preferred  stdck, 
other  than  those  prescribed  by  law,  are  required  to  be  determined, 
if  at  all,  by  the  articles  of  incorporation. 

FuU  power  to  effect  the  purposes  of  the  corporation  in  question 
with  respect  to  its  increased  preferred  stock  is  provided  by  Section 
8719  General  Code,  as  amended  107  0.  L.,  415.  This  section  pro- 
vides : 

"Sec.  8719.  A  corporation  organized  under  the  general 
corporation  laws  of  the  state  may  amend  its  articles  of  incor- 
poration as  follows:     ♦     ♦     ♦ 

4.  So  as  to  increase  or  decrease  the  number  of  shares 
into  which  its  capital  stock  is  divided ;  to  provide  for  preferred 
stock,  or  dispense  with  unissued  preferred  stock;  to  change 
unissued  common  stock  to  preferred  stock,  within  the  limits 
permitted  by  law ;  to  change  unissued  preferred  stock  to  com- 
mon stock;  to  add  any  or  all  of  the  provisions  permitted  by 
Sections  8668  and  8669  of  the  General  Code,  or  to  make  new 
provisions  of  such  nature  with  respect  to  new  authorized  pre- 
ferred stock ;  or  to  amend  or  eliminate  such  provisions  as  to 
unissued  preferred  stock;  or  to  add  to  the  articles  anything 
omitted  from,  or  which  lawfully  might  have  been  provided 
for  originally,  or  to  take  out  of  the  articles  any  unnecessary 
provision  or  provisions  which  might  lawfully  have  been  omi,i- 
ted  from  them  originally.  But  the  authorized  capital  stock 
of  a  corporation  shall  not  be  increased  or  diminished  by  such 
amendment.'' 

Answering  your  question  specifically,  therefore,  on  a  consid^ 
eration  of  the  statutory  provisions  applicable  thereto,  I  am  of  the 
opinion  that  though  a  corporation  in  this  state  may  increase  its  pre- 
ferred stock  without  amending  its  articles  of  incorporation,  such 
increased  preferred  stock  will  carry  the  same  dividend  rate  and  be 
entitled  to  the  same  preferences  and  be  subject  to  the  same  re- 
strictions, designations,  etc.,  applicable  to  the  preferred  stock  orig- 
inally provided  for  in  the  articles  of  incorporation,  and  that  any 
change  in  the  dividend  rate  of  such  increased  preferred  stock  or  in 
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*tftie  preferences,  restrictions,  designations,  etc.,  to  which  the  same 
is  entitled  or  subject  must  be  effected  by  amendment  of  the  articles 
ot  incorporation  by  proceedings  to  amend  such  articles  in  the  man- 
ner provided  in  Section  8719  General  Code- 


Act  Regulating  Private  Employment  Agencies  Covers  PerecNK^ 
or  Corporations  Who  Agree  to  Help  Others  to  Find  Em- 
ployment as  Teachers  Where  a  Fee  is  Charged  for  Such  Service. 
—  Contract  to  Furnish  Services  to  Secure  Employment  or  Help 
for  the  Appficant,  Which  Contract  Contains  Provisi<ms  for  the 
Furnishing  of  Other  Services  to  Be  Performed  for  Such  Applicant 
at  a  Fee  in  Excess  of  Two  Dollars  Is  in  Violation  of  the  Pro- 
visions of  the  Act  Regulating  Private  Employment  Agencies. 


No.  916 — (Opinion  Dated  January  6,  1918.) 

The  Industrial  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:    Under  recent  date  you  submitted  the  following 

inquiry  to  this  department  for  answer: 

'The  commission  desires  your  opinion  as  to  j^^hether  a 
person,  firm  or  corporation  that  charges  a  fee  to  applicants 
for  emplojrment  on  a  contract  enforcing  the  purchase  of  other 
business  features  at  a  price  exceeding  $2.00,  is  entitled  to  a 
license  to  operate  a  private  employment  agency." 

There  is  submitted  with  your  inquiry  a  brief  by  Messrs.  Doud, 
Crawfis,  Bradford  and  Dones,  attorneys  at  law,  on  behalf  of  their 
clients  covering  the  question  to  which  you  submit,  and  other  ques- 
tions in  reference  to  an  application  for  license  as  an  employment 
agency. 

The  brief  of  counsel  and  the  circular  and  other  printed  mat- 
ter have  been  carefully  considered.  Many  questions  are  raised  by 
the  attorneys  above  named,  which  you  do  not  submit  to  this  de- 
partment. 

The  particular  question  submitted  appears  to  arise  from  a  con- 
tract to  furnish  to  teachei:s  certain  service.  In  this  contract,  a  copy 
of  which  is  submitted,  the  service  to  be  given  or  rendered  is  divided 
into  seven  classes  as  follows: 

Correspondence,  lectures,  privileges,  agency,  compensation, 
purchase  discounts  and  identification  card. 

Your  question  arises  under  the  classification  of  service  termed 
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^'Agency."   This  is  the  foiurth  class  of  service  and  reads  as  follows  : 

''Assistance  in  finding  a  teaching  position.  Uniting  the 
superintendents'  wants  and  the  teachers'  desires  in  one  com- 
mon medium  of  service  without  cost  to  the  teacher." 

• 

Under  this  paragraph  the  corporation  or  club,  as  it  is  called, 
agrees  to  aid  persons  in  finding  positions  as  teachers.  The  entire 
service  is  rendered  at  a  cost  greatly  in  excess  of  $2.00  and  there 
is  no  provision  for  a  person  to  contract  for  any  one  branch  of  the 
service,  but  he  must  contract  for  the  seven  classes  at  the  fee  fixed. 

A  substitute  clause  is  submitted  wherein  it  is  attempted  to  des- 
ignate that  a  certain  sum  being  less  than  $2.00  is  to  constitute  the 
fee  for  the  agency  service,  but  there  is  no  provision  therein  which 
will  permit  any  one  to  secure  the  agency  service  at  the  fee  fixed, 
independent  of  the  other  service  to  be  contracted  for.  In  other 
v^ords,  the  sum  designated  for  the  agency  service  is  an  arbitrary 
one  which  cannot  be  taken  advantage  of  by  any  one  unless  the  en- 
tire fee  for  the  seven  classes  of  service  is  paid.  This  fee  is  greatly 
in  excess  of  the  $2.00  specified  in  the  act  regulating  private  em- 
ployment agencies. 

Section  886  of  the  General  Code  reads  as  follows: 

"No  person,  firm  or  corporation  shall  open,  operate  or 
maintain  a  private  employment  agency  for  hire,  or  in  which 
a  fee  is  charged  an  applicant  for  employment  or  an  applicant 
for  help,  without  obtaining  a  license  from  the  commissioner 
of  labor  statistics,  and  paying  to  him  a  fee  according  to  the 
population  of  the  municipality  as  shown  by  the  last  preced- 
ing federal  census,  viz : 

In  cities  of  60,000  and  upward,  $100.00. 

In  cities  of  16,000  to  50,000,  $75.00. 

In  cities  of  less  than  16,000,  $50.00. 

In  villages,  $25.00. 

The  commissioners  may  refuse  to  issue  or  renew  a  license 
to  an  applicant  if,  in  his  judgment,  such  applicant  has  violated 
the  law  relating  to  privdte  emplo3rment  agencies,  or  is  not  of 
good  moral  character.'' 

This  section  covers  all  persons,  firms  or  corporations  which 
charge  a  fee  to  an  applicant  for  emplo3rment  or  an  applicant  for 
help. 

>  In  Section  894  General  Code  the  term  "applicant  for  employ- 
ment" is  defined.    This  section  reads : 

"The  term  'applicant  for  emplo3nnent'  as  used  in  the  laws 
governing  private  employment  agencies  shall  mean  any  per- 
son seeking  work  of  a  moral  character,  and  'ajiplicant  for 
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help'  shall  mean  any  person  seeking  help  in  any  legitimate 
enterprise.  Nothing  in  such  laws  shall  limit  the  meaning  of 
the  term  *wotk*  to  manual  labor,  but  it  shall  include  profes- 
sional service  and  all  other  legitimate  service.  All  moneys 
received  from  fees  and  fines  as  provided  by  the  laws  govern- 
ing private  employment  agencies,  shall  be  paid  into  the  state 
treasury  by  the  commissioner  of  labor  statistics  in  the  man- 
ner provided  by  law." 

Although  you  do  not  submit  the  question  it  is  contended  in  the 
brief  of  the  attorneys  above  named  that  this  act  does  not  apply  to 
persons  seeking  positions  for  others  as  teachers.  This  contention 
is  not  sound.  The  act  clearly  contemplates  that  all  persons  who  aid 
others  in  securing  work,  whether  that  work  be  of  manual  labor  or 
for  professional  service  shall  be  included  within  the  terms  of  the 
act  where  a  fee  is  charged  the  applicant  for  such  service. 

It  is  clear  therefore  that  the  act  will  cover  persons  or  corpora- 
tions who  agree  to  help  others  to  find  employment  as  teachers. 

Under  the  provisions  of  Section  890  General  Code,  a  limit  is 

placed  upon  the  amount  that  may  be  charged  to  applicants  seeking 

employment.    This  section  reads  as  follows : 

"When  a  registration  fee  is  charged  for  receiving  or  fil- 
ing applications  for  employment  or  help,  it  shall  not  exceed 
two  dollars,  for  which  a  receipt  shall  be  given  containing  the 
date,  name  of  applicant,  amount  of  fee  and  character  of  em- 
pIo3nnent  or  help  desired.  If  the  applicant  does  not  obtain  a 
situation  or  empIo3mient  through  the  agency  within  one 
month  after  registration,  and  makes  a  demand  therefor  within 
thirty  days  after  the  expiration  of  such  period,  the  fee  paid 
by  him  shall  be  returned  to  the  applicant  by  the  person  in 
charge  of  the  emplojrment  agency." 

The  fee  herein  fixed  shall  not  exceed  two  dollars. 

Section  898  General  Code  reads  as  follows : 

"Except  an  emplojrment  agency  for  a  chaWtable  organi- 
zation, a  person,  firm  or  corporation  furnishing  or  agreeing 
to  furnish  employment  or  help,  or  displaying  a  sign  or  bul- 
letin, or  off ering  to  furnish  employment  or  help  through  the 
medium  of  a  circular,  card  or  pamphlet,  shall  be  deemed  a 
private  agency,  and  subject  to  the  laws  governing  such 
agencies." 

The  copy  of  contract  submitted  is  a  printed  form  upon  the 
back  of  which  is  contained  certain  information  which  may  be  desig- 
nated a  circular  or  pamphlet  within  the  meaning  of  the  above  sec- 
tion. 

It  is  my  opinion  that  the  contract  submitted  comes  clearly 
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within  the  provisions  of  the  act  regulating  private  employment 
agencies. 

This  act  was  enacted  for  the  purpose  of  alleviating  certain  evils 
which  had  arisen  in  the  business  of  seeking  positions  for  others  for 
hire.  These  statutes  provide  the  manner  in  which  private  employ- 
ment agencies  may  conduct  their  business.  A  limitation  is  placed 
upon  the  charge  that  may  be  made  for  receiving  or  filing  applica- 
tions for  employment  or  help.  Any  provision  of  a  contract  by 
which  a  larger  fee  would  be  secured  for  receiving  or  filing  such  ap- 
plications would  be  in  violation  of  Section  890  General  Code. 

In  the  present  case  other  services  are  rendered  for  which  a 
fee  may  be  legally  n:iade,  but  this  fee  is  in  excess  of  the  two  dollar 
limitation  containd  in  the  act  now  under  consideration.  There  is 
no  provision  which  specifies  the  amount  that  is  charged  for  the 
agency  service,  or  that  permits  any  person  to  secure  the  agency 
service  independent  of  the  other  services  rendered. 

To  permit  persons  to  combine  service  as  an  employment  agency 
with  other  services,  at  a  fee  in  excess  of  two  dollars,  where  the 
agency  service  would  not  be  secured  independently  at  a  fee  of  two 
dollars  or  less  as  limited  by  Section  890  General  Code,  would  lay 
down  the  bars  and  permit  various  subterfuges  by  which  the  pro- 
visions regulating  private  employment  agencies  could  easily  be 
evaded.  This  would  tend  to  bring  about  the  same  conditions  which 
existed  prior  to  the  enactment  of  this  act,  which  condition  this  act 
sought  to  remedy. 

It  is  my  opinion  that  a  contract  to  furnish  services  to  secure 
emplo3anent  or  help  for  the  applicant,  which  contract  contains  pro- 
visions for  the  furnishing  of  other  services  to  be  performed  for  such 
applicant  at  a  fee  in  excess  of  two  dollars,  is  in  violation  of  the  pro- 
visions of  the  act  regulating  private  employment  agencies. 

You  ask  further  whether  or  not  a  person,  firm  or  corporation 
entering  into  such  a  contract  is  entitled  to  a  license  to  operate  as  a 
private  emplo3anent  agency.  Persons  or  firms  entering  into  such 
coxitracts  if  granted  a  license  could  not  continue  their  present  form 
of  contract.  The  service  as  an  employment  agent  should  be  inde- 
I>endent  of  any  other  service  unless  the  fee  for  all  services  rendered 
would  come  within  the  limitation  fixed  by  Section  890  General  Code. 

It  is  within  the  discretion  of  your  department  to  determine  the 
persons  who  shall  be  entitled  to  a  license  to  operate  a  private  em- 
ployment agency.  From  the  conclusions  above  reached  you  can  de- 
termine the  right  of  the  person  in  question  to  secure  such  a  license. 
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It  Is  Not  Legal  for  a  City  Council  to  Provide  in  <hie  Ordinance  for 
an  Issue  of  Bonds  for  the  City's  Portion  of  the  Cost  mid  Ex- 
pense of  a.  Street  ImproTement  and  for  an  Issue  of  Bonds  in  An- 
ticipation of  Special  Assessments  for  the  Property  Owners'  Share, 
since  There  Should  Be  Separate  and  Distinct  Ordinances  or  Legis- 
lation for  Each  Particular  Issue. 


No.  914 — (Opinion  Dated  January  6,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen :    You  submit  for  my  opinion  the  following  request : 

"The  city's  portion  of  a  special  assessment  improvement 
is  a  general  bonded  debt,  when  covered  by  bond  issue,  the 
property  owners'  portion,  of  course,  being  assessment  bonded 
debt.  The  records  of  the  sinking  fund  to  be  consistent  would 
have  to  treat  the  general  portion  separate  and  distinct  from 
the  assessment  portion. 

Question :  Is  it  legal  for  the  officers  of  a  municipality  to 
combine  the  city's  portion  and  the  property  owners'  portion 
into  one,  and  issue  bond  or  bonds  covering  both;  in  other 
words,  a  combined  bond  issue?" 

Section  3821  G.  C.  provides: 

"A  municipality  may  issue  and  sell  bonds  as  other  bonds 
are  sold  to  pay  the  corporation's  part  of  any  such  improve- 
ment, and  may  levy  taxes  in  addition  to  all  other  taxes 
authorized  by  law  to  pay  such  bonds  and  the  interest 
thereon." 

Section  3939  G.  C,  as  amended  107  Ohio  Laws,  553,  reads,  in 

part: 

"When  it  deems  it  necessary,  the  council  of  a  municipal 
corporation,  by  an  affirmative  vote  of  not  less  than  two-thirds 
of  the  members  elected  or  appointed  thereto,  by  ordinance, 
may  issue  and  sell  bonds  in  such  amounts  and  denominations, 
for  such  period  of  time,  and  at  such  rate  of  interest,  not  ex- 
ceeding six  per  cent,  per  annum,  as  said  council  may  deter- 
mine and  in  the  manner  provided  by  law,  for  any  of  the  fol- 
lowing specific  purposes: 

*     «     * 

22.  For  resurfacing,  repairing  or  improving  any  exist- 
ing street  or  streets  as  well  as  other  public  highways. 

23.  For  opening,  widening,  and  extending  any  street  or 
public  highway. 

24.  For  purchasing  or  condemning  any  land  necesmry 
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for  street  or  highway  purposes,  and  for  improving  it  or  pay- 
ing any  pcnrtion  of  the  cost  of  such  improvement." 

A  city  may  provide  under  either  of  the  foregoing  sections  for 
its  share  of  the  cost  of  a  particular  street  improvement. 
Heffner  v.  City  of  Toledo,  75  0.  S.,  413. 

Section  3914  G.  C.  provides  for  the  issuing  of  bonds  for  the 

property  owners^  share  in  anticipation  of  special  assessments,  and 

reads  as  follows : 

''Municipal  corporations  may  issue  bonds  in  anticipation 
of  special  assessments.  Such  bonds  may  be  in  sufficient 
amount  to  pay .  the  estimated  cost  and  expense  of  the  im- 
provement for  which  the  assessments  are  levied.  In  the  is- 
suance and  sale  of  such  bonds  the  municipality  shall  be  gov- 
erned by  all  restrictions  and  limitations  with  respect  to  the 
issuance  and  sale  of  other  bonds,  and  the  assessments  as 
paid  shall  be  applied  to  the  liquidation  of  such  bonds." 

It  is  also  provided  in  said  Section  3914  that  the  assessments  as 

paid  shall  be  applied  to  the  liquidation  of  such  bonds. 

Section  3892  G.  C.  reads : 

''When  any  special  assessment  is  made,  has  been  con- 
firmed by  council,  and  bonds,  notes  or  certificates  of  indebted- 
ness of  the  corporation  are  issued  in  anticipation  of  the  col- 
lection thereof,  the  clerk  of  the  council,  on  or  before  the  sec- 
ond Monday  in  September,  each  year,  shall  certify  such  as- 
sessment to  the  county  auditor,  stating  the  amounts  and  the 
time  of  pa3anent.  The  county  auditor  shall  place  the  assess- 
ment upon  the  tax  list  in  accordance  therewith  and  the  county 
treasurer  shall  collect  it  in  the  same  manner  as  other  taxes 
are  collected,  and  when  collected  pay  such  assessment  to  the 
.  treasurer  of  the  corporation,  to  be  by  him  applied  to  the  pay- 
ment of  such  bonds,  notes  or  certificates  of  indebtedness  and 
interest  thereon,  and  for  no  other  purpose.  For  the  purpose 
of  enforcing  such  collection,  the  county  treasurer  shall  have 
the  same  power  and  authority  as  allowed  by  law  for  the  col- 
lection of  state  and  county  taxes." 

The  latter  section  provides  for  the  collection  of  special  assess- 
ments in  anticipation  of  which  bonds,  notes  or  certificates  of  in- 
debtedness have  been  issued,  and  requires  that  said  assessments 
when  collected  shall  be  paid  to  the  treasurer  of  the  organization 
and  apidied  by  him  to  the  payment  of  such  bonds,  notes  or  certifi- 
cates of  indebtedness  and  interest  thereon,  and  for  no  other  pur- 
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Section  3949  G.  C.  provides : 

'The  'net  indebtedness'  prescribed  in  sections  three  to 
ten  (G.  C,  Sections  3941  and  3948)  of  this  act  shall  be  the 
difference  between  the  par  value  of  the  outstanding:  and  un- 
paid bonds  and  the  amount  held  in  the  sinking  fund  for  their 
redemption.  In  ascertaining  the  limitations  of  one  per  cent., 
four  per  cent,  and  eight  per  cent,  herein  prescribed,  the  fol- 
lowing bonds  shall  not  be  considered: 

a.  Bonds  issued  prior  to  April  29th,  1902. 

b.  Bonds  issued  to  refund,  extend  the  time  of  payment 
of,  or  in  exchange  for,  bonds  representing  an  indebtedness 
created  or  incurred  prior  to  April  29,  1902. 

c.  Bonds  issued  in  anticipation  of  the  collection  of  special 
assessments,  either  in  original  or  refunded  form. 

d.  Bonds  issued  for  the  payment  of  obligations  arising 
through  emergencies  caused  by  epidemics,  floods  or  other 
forces  of  nature. 

e.  Bonds  issued  to  meet  deficiencies  in  the  revenues,  as 
provided  for  in  Section  3931  of  the  General  Code. 

f .  Bonds  issued  for  the  purpose  of  purchasing,  construct- 
ing, improving  and  extending  waterworks  when  the  income 
from  such  waterworks  is  sufficient  to  cover  the  cost  of  all 
operating  expenses,  interest  charges  and  to  pass  a  sufficient 
amount  to  a  sinking  fund  to  retire  such  bonds  when  they  be- 
come due." 

It  might  be  well  to  state  that  while  the  above  quoted  section 
has  not  been  expressly  amended,  the  limitations  of  one  per  cent., 
four  per  cent,  and  eight  per  cent,  have  been  changed  by  the  oper- 
ation of  other  sections.  Under  the  provisions  of  Section  3940  G. 
C,  as  amended  107  O.  L.  578,  the  one  per  cent,  limitation  was 
changed  to  one-half  per  cent.,  and  under  the  provisions  of  Section 
3952  G.  C.  on  and  after  October  1,  1911,  the  four  per  cent,  limita- 
tion was  reduced  to  two  and  one-half  per  cent,  and  the  eight  per 
cent,  limitation  to  five  per  cent. 

4 

It  is  obvious  from  the  provisions  of  said  last  quoted  section 
that  bonds  issued  in  anticipation  of  the  collection  of  special  assess- 
ments, either  in  original  or  refunded  form,  are  placed  in  a  different 
classification  from  other  bonds  in  considering  what  is  meant  by 
the  "net  indebtedness"  of  a  municipality. 

From  all  the  foregoing  sections  from  which  quotations  have 
been  made  and  to  which  reference  has  been  had  heretofore  it  is 
gathered  that  the  legislature  has  provided  one  scheme  for  bonds 
that  are  issued  to  provide  funds  for  the  city's  share  of  a  street 
improvement  on  the  assessment  plan  and  a  different  one  for  bonds 
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that  are  issued  in  anticipation  of  special  assessments  for  the 

■ 

property  owners'  share.  In  view  of  this  fact  it  would  seem  to  fol- 
low that  the  legislature  intended  that  there  should  be  a  separate 
proceeding  in  respect  to  the  issue  of  each  particular  kind- of  bonds. 
If  such  had  not  been  the  intention  of  the  legislature  it  would  have 
been  unnecessary  for  it  to  enact  all  of  the  separate  and  distinct 
provisions  for  each  particular  kind  of  bonds. 

Our  supreme  court  in  the  case  of  Gas  and  Water  Co.  vs.  City 
of  El3nria,  67  O.  S.,  374,  had  occasion  to  consider  the  question  of  the 
right  of  the  city  council  to  provide  in  one  piece  of  legislation  or 
proceeding  for  the  issue  of  bonds  for  the  purchase  of  water  works 
and  the  erection  of  a  new  water  works.  Branch  4  of  the  syllabus 
reads  as  follows : 

"The  purchase  of  water  works,  and  the  erection  of  new 
ones,  are  distinct  measures,  requiring  different  proceedings; 
and  a  resolution  of  council  which  combines  both  as  one,  and 
provides  for  the  submission,  in  that  form,  of  the  question  of 
the  issue  and  sale  of  the  bonds  of  the  municipality  for  both 
purposes  combined,  is  unauthorized,  and  ineffectual  for  either 
purpose ;  nor  can  it  be  made  effectual  for  either,  by  the  elim- 
ination of  the  other  in  the  proceedings  subsequent  to  the 
resolution.  It  is  the  policy  of  the  statute  that  each  meas- 
ure for  which  it  is  proposed  to  issue  and  sell  the  bonds  of  the 
corporation  shall  stand  on  its  own  merits,  unaided  by  com- 
bination with  others,  and  that  it  be  voted  upon  as  an  inde- 
pendent measure,  by  the  council  and  electors,  uninfluenced  by 
such  combination." 

In  view  of  all  the  foregoing,  then,  I  advise  you  that  it  is  my 
opinion  that  it  would  be  illegal  for  a  city  council  to  provide  in  one 
ordinance  for  an  issue  of  bonds  for  the  city's  portion  of  the  cost 
and  expense  of  a  street  improvement  and  for  an  issue  of  bonds  in 
anticipation  of  si)ecial  assessments  for  the  property  owners'  share, 
since  there  would  be  separate  and  distinct  ordinances  or  legislation 
for  each  particular  issue. 
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K  is  the  Duty  of  the  Ccmstable  to  Execute  the  Orders  of  thei 
Justice  of  the  Peace,  the  Marshal  oir  Chief  of  Police  U^  Execute 
the  Orders  of  the  Mayor,  the  Chief  of  Police  to  Execute  the 
Orders  of  the  Judge  of  the  Police  Court  or  Municipal  Court, 
and  Where  These  Different  Courts  Sentence  Women  to  the  Ohio 
Reformatory  for  Women,  the  Prisoner  Should  Be  Transported 
to  Such  Institution  By  These  Res«>ective  Officers.— -The  Con- 
stable May  Receive  Reimbursement  for  Transporting  and  Sus- 
taining a  Prisoner  Conveyed  By  Him  to  the  Ohio  Reformatory 
For  Women  at  Marysville  Such  Sum  as  May  Be  Allowed  By  the 
Magistrate,  to  Be  Paid  Up<m  the  Magistrate's  Certificate  From 
the  County  Treasurer.  The  Mileage  and  Fee  For  Serving  the 
Mittimus  Are  to  Be  Paid  Out  of  the  Costs  of  the  Case. — ^No 
Fees  May  Be  Allowed  the  Marshal  or  Chief  of  Police  for  Convey- 
ing Prisoners  to  the  Ohio  Reformatory  For  Women  and  There 
is  No  Statute  Authorizing  the  Payment  of  Any  Expenses  In- 
curred By  Them  in  Such  Service,  Either  on  Behalf  of  Them- 
selves or  the  Prisoners. 


No.  841 — (Opinion  Dated  December  8,  1917) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Co- 
lumbus, Ohio. 
Gentlemen:     I  have  your  communication  of  September  26, 

1917,  as  follows : 

"Sections  2148-5  and  2148-6  G.  C.  provide  for  sentence 
to  the  Ohio  State  Reformatory  for  Women  by  courts  having^ 
jurisdiction.  In  view  of  the  fact  that  there  seems  to  be  a 
general  confusion  of  ideas  on  this  point,  the  juvenile  judge 
of  Butler  county  has  issued  a  warrant  to  convey  in  one  case 
to  a  probation  officer;  the  municipal  court  of  Hamilton  has 
issued  one  warrant  to  convey  to  the  bailiflf  of  the  municipal 
court;  the  municipal  court  of  Cincinnati  has  issued  one  war- 
rant to  convey  to  the  humane  officer;  and  many  people  are 
of  the  opinion  that  the  warrant  to  convey  should  be  issued  to 
the  sheriff  of  the  county,  for  which  service  the  sheriff  is 
entitled  to  the  same  fees  as  are  provided  for  by  law  for  com- 
mitment to  the  Ohio  State  Reformatory.  See  Sections  2148-1, 
2148-5  and  2134  G.  C. 

"Question:     To  what  officer  should  the  commitment  be 

issued  to  convey  a  woman  to  the  Ohio  State  Reformatory  for 

.  Women,  and  to  what  fees  is  such  officer  entitled  therefor?" 

"We  have  carefully  looked  over  your  Opinion  No.  427, 
rendered  to  the  Auditor  of  State  under  date  of  July  5,  1917, 
and  we  would  say  that  while  this  opinion  most  thoroughly 
covers  the  conveyance  by  sheriffs,  together  with  costs  and 
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transportation  in  felony  cases,  and  in  misdemeanor  cases  by 
sheriffs  when  committed  from  a  common  pleas  or  probate 
court,  together  with  transportation  under  Section  2997  G.  C. 
and  also  in  delinquency  cases,  we  do  not  quite  see  that  it 
covers  sentences  from  police  courts  or  municipal  courts,  both 
of  which  have  jurisdiction  under  the  laws  of  the  Ohio  State 
Reformatory  for  Women." 

From  your  statement  I  take  it  that  what  you  wish  to  know 
a^  this  time  is  as  to  what  officer  should  the  commitment  be  is- 
sued to  convey  a  woman  to  the  Ohio  Reformatory  for  Women, 
when  such  woman  is  sentenced  to  such  institution  by  a  mayor, 
justice  of  the  peace,  police  court,  and  to  what  fees  is  such  officer 
entitled  for  transporting  such  prisoner. 

It  is  the  duty  of  the  constable  to  execute  the  orders  of  the 
justice  of  the  peace,  the  marshal  or  chief  of  police  to  execute  the 
orders  of  the  mayor,  the  chief  of  police  to  execute  the  orders  of 
the  judge  of  the  police  court  or  municipal  court,  and  it  seems  clear 
to  me  that  in  cases  where  these  different  courts  sentence  women 
to  the  Ohio  Reformatory  for  Women,  the  prisoner  should  be  trans- 
ported to  such  institution  by  these  officers. 

No  provision  is  made  in  the  statutes  relating  to  the  Ohio 
Reformatory  for  Women  for  transportation  of  prisoners  to  the 
institution  and  if  any  fees  are  allowed  constables,  marshals  or 
chiefs  of  police  for  this  service,  authority  must  be  found  elsewhere 
in  the  General  Code. 

Section  3347  G.  C.  provides  in  part: 

"For  services  rendered,  duly  elected  and  qualified  con- 
stables shall  be  entitled  to  receive  the  following  fees:  For 
services  and  return  of  copies,  orders  of  arrest,  warrant,  at- 
tachment, garnishee,  writ  of  replevin,  or  mittimus,  forty 
cents  each,  for  each  person  named  in  the  writ;  ♦  ♦  ♦ 
mileage,  twenty  cents  for  the  first  mile,  and  five  cents  per 
mile  for  each  additional  mile  *  *  *  transporting  ahd 
sustaining  prisoners,  allowance  made  by  the  magistrate,  and 
paid  on  his  certificate;     *     *     *" 

When  a  constable  conveys  a  woman  to  the  Ohio  Reformatory 
for  Women,  he  must  have  with  him  the  mittimus  or  certificate 
of  commitment  and  deliver  the  same  to  the  superintendent  of  the 
Ohio  Reformatory  for  Women.  For  rendering  this  service  he  may 
charge  the  fee  allowed  in  the  above  section  for  the  service  of  a 
mittimus,  viz.,  forty  cents,  and  may  receive  the  mileage  provided 
for  in  said  section.  This  mileage,  however,  simply  covers  his  own 
travel  and  not  that  of  the  prisoner.    However,  the  provision  of 
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this  section  allowing  the  constable  to  be  re-imbursed  for  transport- 
ing and  sustaining  prisoners  in  such  sum  as  the  magistrate  allow^s, 
I  think,  is  broad  enough  to  cover  this  case  and  it  is  my  opinion 
that  the  constable  may  receive  reimbursement  for  transportin^r 
and  sustaining  a  prisoner  conveyed  by  him  to  the  Ohio  Reforma- 
tory for  Women  at  Marysville  such  sum  as  may  be  allowed  by  the 
magistrate,  and  this  sum  when  so  allowed  must  be  paid  to  such 
constable  on  the  magistrate's  certificate  from  the  county  treasury. 
The  mileage  and  fee  for  serving  the  mittimus  are  to  be  paid  out 
of  the  costs  of  the  case.    The  fees  of  the  marshal  and  chief  of 
police  for  conveying  the  prisoner  to  the  Ohio  Reformatory  for 
Women  are  fixed,  if  at  all,  by  Section  4387  with  respect  to  marshals 
and  Section  4534  with  respect  to  chiefs  of  police,  respectively. 
Both  provide  that  in  the  one  case  the  marshal  and  in  the  other 
case  the  chief  of  police  shall  receive  ''the  same  fees  as  sheriffs  and 
constables  in  similar  cases."    The  fee  of  the  sheriff  for  service 
writs  to  the  first  named  is  seventy-five  cents  for  the  first  name 
on  the  writ  and  twenty-five  cents  for  each  additional  name  and  in 
addition  thereto  eight  cents  per  mile  going  and  returning  (Sec- 
tion  2845  G.  C).    As  will  be  seen,  the  fees  allowed  the  sheriff 
for  this  service  are  quite  different  from  the  fees  of  the  constable 
allowed  in  Section  4375  G.  C.    Therefore,  the  sections  which  at- 
tempt to  prescribe  the  fees  of  the  marshal  and  chief  of  police 
as  the  same  as  those  allowed  to  sheriffs  and  constables  for  similar 
services  are  meaningless. 

Haserodt  vs.  State,  decided  May  8,  1917,  Court  of  Ap- 
peals, Ohio  Law  Bulletin  Ed.    Aug.  20,  1917,  page  266. 

It  is  therefore  my  opinion  that  no  fees  may  be  allowed  the 
marshal  or  chief  of  police  for  convejring  prisoners  to  the  Ohio 
Reformatory  for  Women  and  I  know  of  no  statute  authorizing 
the  payment  of  any  expenses  incurred  by  them  in  such  service, 
either  on  behalf  of  themselves  or  the  prisoners. 
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There  Is  No  Longer  Any  Authority  for  the  Payment  of  Any  Fees 
to  Deputy  Game  Wardens  and  None  Can  Be  Charged  or  Col- 
lected. This  Being  the  Case,  No  Fees  Can  Be  Taxed  for  Deputy 
Game  Wardens  in  the  Courts  in  Any  Cases  Arising  From  Viola- 
tion of  the  Statutes  Pertaining  to  Fish  and  Game. 


No.  952 — (Opinion  Dated  December  12,  1917.) 

Hon.  A.  C.  Baxter,  Acting  Chief  Warden,  Bureau  of  Fish  and  Game, 
The  Department  of  Agriculture,  Columbus,  Ohio. 
Dear  Sir:     I  have  your  letter  of  November  14,  1917,  as  fol- 
lows: 

"This  department  is  having  several  inquiries  from  game 
wardens  in  regard  to  Section  1394  which  was  amended  at  the 
last  session  of  the  legislature. 

"Under  the  former  statute  this  reads  'In  addition  to  the 
salaries  and  compensation  herein  provided,  each  warden  shall 
be  entitled  to  receive  the  same  fees  as  sheriffs  are  allowed  for 
like  services  in  criminal  cases.' 

"Under  the  present  section  this  clause  has  been  entirely 
dropped  and  the  compensation  of  deputy  wardens  shall  be  fixed 
and  paid  in  the  same  manner  as  in  section  1087  of  the  General 
Code. 

"Can  deputy  wardens  in  addition  to  their  salaries  and 
compensation,  collect  costs  in  a  case?  If  not,  what  disposi- 
tion should  be  made  of  the  costs?'' 

Section  1394  G.  C,  prior  to  the  enactment  in  107  O.  L.,  and  as 

amended  in  106  0.  L.,  page  170,  read : 

"The  board  of  agriculture  may  allow  the  chief  warden, 
each  special  warden  and  each  deputy  state  warden  such  com- 
pensation as  it  deems  proper  and  his  necessary  expenses.  In 
addition  to  the  salaries  and  compensation  herein  provided, 
each  warden  shall  be  entitled  to  receive  the  same  fees  as  sher- 
iffs are  allowed  for  like  services  in  criminal  cases.  The  sal- 
aries and  expenses  of  the  chief  warden  and  each  special  war- 
den and  the  compensation  allowed  each  deputy  state  warden 
shall  be  paid  by  the  state  upon  the  order  of  the  board." 

In  an  opinion  rendered  by  former  Attorney  Greneral  Turner, 

found  in  Opinions  of  the  Attorney  General  for  1915,  Vol.  2,  p.  1901, 

I  find  the  following  statement : 

"Deputy  game  wardens  are  now  appointed  by  the  stat^ 
board  of  agriculture  under  the  provisions  of  section  1391  G. 
C,  as  amended  in  106  O.  L.,  170.  They  hold  their  oflice  for  the 
term  of  two  yars,  are  required  to  give  bond  for  the  faithful 
discharge  of  their  duties  and  are  charged  generally  with  the 
enforcement  of  all  laws  for  the  protection,  preservation  and 
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propagation  of  birds,  fish,  and  game  within  this  state.  Tliej 
are  paid  such  compensation  as  the  appointing  power  mctj 
allow  and  deem,  proper  and  in  addition  thereto  are  entitled 
to  the  same  fees  sheriffs  are  allowed  for  like  services  in 
criminal  cases/' 

Section  1394  G.  C.  was  amended  in  107  O.  L.,  page  487,   to 

read: 

"The  compensation  of  the  chief  warden,  deputy  state 
wardens  and  special  wardens  shall  be  fixed  and  paid  in  the 
same  manner  provided  for  in  section  1087  of  the  General 
Code  for  the  compensation  of  other  agents  of  the  secretary  of 
agriculture.  They  may  also  be  allowed  and  paid  in  the  man- 
ner provided  in  section  1087  all  necessaiy  expenses  incurred 
by  them  in  the  performance  of  their  duties." 

Section  1087  G.  C,  as  amended  in  the  same  act,  reads  in  part : 

'The  board  of  agriculture  is  authorized  to  elect  a  secre- 
tary with  the  approved  of  the  governor,  who  shall  be  known  as 
the  secretary  of  agriculture  ♦  ♦  ♦  .  He  shall  appoint  all 
heads  of  bureaus,  experts,  inspectors,  wardens,  clerks,  sten- 
ographers and  all  other  assistants  and  employes  and  shall  fix 
their  compensation  within  the  limits  prescribed  by  law.  All 
of  such  appointees  shall  be  entitled  to  receive  from  the  state 
their  actual  and  necessary  expenses  incurred  while  traveling 
on  the  business  of  the  department    ♦    ♦    ♦  /' 

It  will  be  seen  that  the  compensation  of  the  deputy  game  war- 
dens is  now  fixed  by  the  secretary  of  the  board  of  agriculture. 

In  Section  1394,  as  amended,  the  provision  of  the  section  as  it 
formerly  stood,  to  the  effect  that  **m  addition  to  the  salaries  and 
compensations  herein  provided,  each  warden  shall  be  entitled  to 
receive  the  same  fees  as  sheriffs  are  allowed  for  like  services  in 
criminal  cases,"  does  not  appear. 

There  is  therefore  no  longer  any  authority  for  the  payment 
of  any  fees  to  the  deputy  wardens  and  none  can  be  charged  or  col- 
lected. This  being  the  case  no  fees  can  be  taxed  for  the  deputy 
warden  in  the  costs  in  any  of  these  cases. 


ij 
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The  State  ex  rel.  Price  v.  Frillman,  Recorder  of  Franklin  County. 

Cmistitatioiial  Law  —  Taxation  — -  Act  Exempting  Mortgages  -— 
Upon  Paymott  of  Registration  Fee  by  M<Nrtgagees. 

• 

The  act  of  the  general  assembly,  107  Ohio  Laws,  695,  providing  for  the 
listing  of  personal  property  for  taxation  and  for  the  exemption  of  stocks  in 
companies,  taxed  in  the  state,  and  mortgages  on  real  estate  within  the  state, 
so  far  as  it  operates  to  release  mortgages  on  Ohio  real  estate  from  taxation, 
is  invalid,  being  in  violation  of  Section  2,  Article  XII  of  the  State  Constitution. 


No.  16684— (Decided  July  3,  1917.) 

In  Mandamus. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  S.  Ballard  and  Mr.  Frank  Davis,  Jr.,  for  relator. 

Mr.  Robert  P.  Duncan,  prosecuting  attorney ;  Messrs.  Squires, 
Sanders  &  Dempsey;  Mr.  Walter  T.  Dunmore;  Messrs.  Strong, 
Desberg,  Bernstein  &  Mooney  and  Messrs.  Wilkin,  Cross  &  Daoust, 
for  defendant. 

Nichols,  C.  J.  The  general  assembly  of  Ohio,  on  March  21, 
1917  (107  0.  L.,  695),  amended  Section  5372,  General  Code,  by 
providing,  in  effect,  that  mortgages  thereafter  executed  on  real 
estate  located  and  taxed  within  the  state  should  not  be  required 
to  be  listed  for  taxation.  In  lieu  of  any  form  of  taxation  the 
mortgagee  is  required  to  pay  to  the  recorder  at  time  of  filing  in- 
strument a  special  registration  fee  of  one-half  of  one  per  centum 
on  the  amount  secured  by  such  mortgage,  to  be  placed  to  the 
credit  of  the  undivided  tax  fund. 

The  constitutionality  of  this  new  law,  as  soon  as  the  stat- 
ute became  effective,  was  challenged  by  action  filed  in  this 
court  against  the  recorder  of  Franklin  county,  it  being  therein 
asserted  that  the  newly  amended  statute  is  in  conflict  with  Sec- 
tion 2,  Article  XII  of  the  Constitution  of  Ohio,  providing  that 
"Laws  shall  be  passed,  taxing  by  a  uniform  rule,  all  moneys,  cred- 
its, *  *  ♦  and  also  all  real  and  personal  property  according  to  its 
true  value  in  money  *  *  *." 

The  specific  attack  on  the  law  is  based  on  the  admitted  fact 
that  by  its  provisions  mortgages  and  the  debt  secured  thereby 
are  placed  in  a  peculiar  class  differing  from  all  other  property  and 
are  substantially  exempted  from  taxation,  the  only  requirement 
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being  the  payment  of  one-half  of  one  per  centum  of  the  face  of  the 
debt,  and  this  payment  to  be  made  but  once,  no  matter  if  the 
mortgage  should  continue  as  a  live  asset  in  the  hands  of  the  owner 
for  any  number  of  years.  The  privilege  thus  created  does  not 
operate  in  favor  of  holders  of  chattel  mortgages,  nor  holders  of 
bills  and  notes  unsecured  by  any  kind  of  mortgage,  but  is  en- 
tirely limited  to  mortgages  on  Ohio  real  estate,  the  holder  of  the 
real  estate  mortgage  escaping  taxation  by  the  payment  of  the 
arbitrary  registration  fee,  while  all  other  instruments  calling  for 
the  unconditional  payment  of  money  must  continue  to  be  taxed 
annually  at  their  true  value  in  money. 

There  is  no^  difficulty  of  construction  to  be  encountered  in  the 
consideration  of  this  statute,  as  it  speciifically  exempts  in  effect  all 
credits  in  form  of  real  estate  mortgage-notes. 

The  conceded  effect  of  the  law  is  to  at  once  forever  withdraw 
from  the  field  of  taxable  property  all  mortgages  hereafter  executed 
covering  Ohio  real  estate. 

It  is  admitted,  necessarily,  that  sometime  prior  to  the  pas- 
sage of  this  law,  it  was  the  universal  opinion  that  such  a  vital 
change  in  our  tax  laws  could  not  be  worked  out  without  resort  to 
the  still  cumbersome  method  of  amending  our  constitution. 

If  it  now  develops  that  this  change  can  be  wrought  by  mere 
legislative  action,  then  a  tremendous  amount  of  wasted  effort  has 
been  expended  in  Ohio  during  the  past  few  years  by  a  large  and  sin- 
cere body  of  thinkers  who  are  proponents  of  the  classification 
theory  in  taxation.  This  .theory  has  been  repeatedly  advanced ;  was 
considered  and  rejected  by  the  recent  constitutional  convention; 
and  has  been  submitted  to  the  voters  of  Ohio  in  form  of  an  amend- 
ment to  the  constitution,  only  to  be  decisively  rejected. 

Undaunted  by  defeat,  indeed  only  spurred  thereby  to  stronger 
agitation  and  action,  it  was  discovered  over  night  that  after  all 
an  amendment  to  the  constitution  was  wholly  unnecessary  and  that 
the  general  assembly  always  possessed  the  power  to  put  in  full 
operation  in  Ohio  the  system  of  classification  of  property  for  tax- 
ation purposes  already  in  vogue  in  many  of  the  states  of  the  Union. 

Thereafter  the  general  assembly,  by  a  nearly  unanimous  vote, 
availed  itself  of  this  newly-found  power  and  enacted  the  law  now 
assailed  by  the  plaintiff  in  the  instant  case. 

The  position  of  those  who  challenge  the  law  is  that  a  mort- 
gage, or  a  debt  secured  thereby,  is  a  credit,  and  that  this  law  ex- 
empts it  from  taxation. 
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Those  defending  the  law,  while  conceding  that  the  mortgage, 
or  the  debt,  as  the  case  may  be,  is  a  credit,  and  that  it  is  to  be  with- 
drawn from  taxation,  yet  answer  it  is  not  property  and  the  act 
does  hot  exempt  proi)erty  from  taxation. 

This  latter  position  is  sought  to  be  maintained  on  the  theory 
that  no  new  property  is  created  by  the  transaction  by  which  a 
mortgagor  borrows  money  and  transfers  to  the  mortgagee,  through 
the  instrumentality  of  a  mortgage,  an  interest  in  his  real  estate,  to 
secure  its  payment. 

It  is  suggested  that,  before  the  consummation  of  the  transac- 
tion, the  borrower  owns  the  land,  the  lender  the  money ;  when  con- 
summated, the  borrower  owns  the  money  and  the  lender  becomes 
the  owner  of  an  estate  in  the  land,  for  his  protection,  and  in  addi- 
tion receives  the  personal  obligation  of  the  borrower  to  repay. 

It  is  further  suggested  that  this  tranaaction  is  a  mere  ex- 
change of  property  without  the  creation  of  any  new  property. 

Upon  this  foundation,  then,  is  sought  to  be  built  the  structure 
not  of  exemption  but  of  destruction  of  property ;  for,  although  be- 
fore the  consummation  of  the  transaction  the  money  in  hands  of 
the  lender  is  taxable,  as  is  the  realty  in  the  hands  of  the  borrower, 
yet,  once  consummated,  the  money  ceases  to  have  being. 

Should  we  adopt  the  reasoning  of  the  defenders  of  the  new  law 
it  would  be  a  gross  misnomer  to  characterize  this  change  of  the 
property  as  the  creation  of  an  intangible  asset.  It  is  a  destruction 
of  the  very  existence  of  the  money.  It  vanishes  into  something 
less  than  intangibility.  It  becomes  so  interminably  associated  with 
the  real  estate  in  question  that  the  state  cannot  impute  value  to 
the  one  class  of  property,  that  is,  the  mortgage  note,  since  it  al- 
ready has  seized  for  taxation  the  real  estate  so  mortgaged.  The 
money  from  a  taxation  standpoint  has  been  absorbed  and  its  iden- 
tity completely  lost. 

The  defendant  seeks  further  to  justify  the  new  law  by  return- 
ing to  the  old-time  charge  against  the  state,  that,  in  continuing  to 
collect  taxes  from  the  mortgagor  on  the  full  value  of  the  mortgaged 
real  estate,  and  also  from  the  mortgagee  on  the  full  amount  of  the 
credit,  it,  the  state,  is  guilty  of  practicing  a  system  of  double  tax- 
ation. 

For  instance,  the  prospective  purchaser  of  a  ten  thousand  dol- 
lar farm  lacks  Ave  thousand  dollars  of  the  amount  necessary  to 
complete  the  transaction.  He  consults  the  money  lender,  and  bor- 
rows five  thousand  dollars  by  mortgage  on  the  farm.    The  state. 
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it  is  claimed,  is  taxing  a  man  of  straw  when  it  exacts  its  rate  both 
from  the  ten  thousand  dollar  farm  and  the  five  thousand  dollar 
mortgage. 

There  would  be  much  more  virtue  in  the  claim  of  double  tax- 
ation if  the  court  had  under  review  a  law,  which,  while  requiring 
the  mortgagee  to  submit  his  credit  for  taxation,  at  the  same  time 
provided  that  the  mortgaged  land  was  to  go  on  the  duplicate  only 
to  the  extent  of  the  difference  between  its  true  value  in  money  and 
the  amount  of  the  mortgage. 

Under  the  law  as  we  find  it,  no  relief  is  afforded  to  the  real 
victim  of  double  taxation,  if  any  there  be.  He  is  left  where  the  gen- 
eral assembly  finds  him.  The  real  advantage,  and  the  only  apparent 
one,  is  gained  by  the  lender  of  money  in  his  entire  relief  from  tax- 
ation. 

We  do  not  feel  that  it  lies  in  the  conscience  of  the  mortgagee 
to  avail  himself  of  the  charge  of  double  taxation  in  order  to  defend 
the  law. 

One  thing  is  quite  certain,  he  is  not  being  doubly  taxed  when 
he  transfers  his  property  from  its  money  form  to  the  mortgage 
form. 

It  cannot  be  said  to  have  been  the  clear  purpose  of  the  amended 
law  to  avoid  the  so-called  double  taxation  on  Ohio  real  estate  bur- 
dened by  mortgage  debt.  If  such  was  the  purpose,  it  is  most  art- 
fully concealed. 

The  contention  is  made  that  under  the  new  law  the  relief  will 
be  indirectly  afforded  the  mortgaged  landowner  by  reason  of  an 
automatic  reduction  in  interest  rates  on  real  estate  loans.  This  is 
at  best  an  uncertainty,  and  is  a  speculative  phase  of  the  new  law 
with  which  the  court  cannot  concern  itself,  and  we  therefore  dis- 
miss this  feature  of  the  claim  of  the  defendants  with  the  brief 
comment  made. 

We  are  convinced,  however,  that  the  supporters  of  the  statute 
in  question  base  their  argument  of  double  taxation  upon  a  wrong 
promise.  They  taze  it  for  granted  that,  in  every  case,  loaned  money, 
the  repayment  of  which  is  secured  by  mortgage  on  land,  enters  into 
or  is  invested  in  some  way  in  the  land  itself,  either  for  its  improve- 
ment or  for  the  payment  of  its  purchase  money. 

A  slight  consideration  will  show  this  assumption  to  be  not  well 
founded.  Money  loaned  on  a  note,  which  is  secured  by  mortgage  on 
land,  may  be,  and  frequently  is,  borrowed  for  use  in  some  business 
or  enterprise  wholly  disconnected  with  the  land  itself.    The  note 
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represents  the  credit,  and  under  the  present  system  of  taxation  is 
the  thing  taxed,  whether  it  is  secured  or  unsecured.  In  the  eye  of 
the  law  a  credit  is  a  thing,  even  though  incorporeal.  The  security 
is  a  mere  incident.  The  security  for  the  payment  of  the  debt,  to* 
wit,  the  mortgage,  is  not  the  credit,  and  the  credit  is  the  thing 
taxed. 

This  is  of  course  equaUy  true  even  where  the  mortgage  is 
given  to  secure  the  unpaid  part  of  the  purchase  money. 

We  are  not  in  sjntnpathy  with  the  position  of  defendants  to  the 
effect  that  the  mortgage  is  not  property  in  a  taxable  sense,  but  a 
mere  credit  without  taxable  status.  The  distinction  sought  is  en- 
tirely too  fanciful  and  without  real  merit. 

By  some  rare  refinement  of  reason  it  may  be  possible  to  subtly 
demonstrate  that  since  the  land  mortgaged  is  already  taxed  in  its 
entirety  the  money  loaned  thereon  has  no  status  as  a  taxable  entity, 
but  is  a  mere  phantom  without  form  or  substance  either  corporeal 
or  incorporeal. 

We  are  not  content  to  follow  this  line  of  logic,  but  do  hold  that 
the  mortgage  debt  is  included  within  the  proper  definition  of  the 
term  "property"  as  employed  in  the  constitution. 

Certainly  in  practical  operation  both  the  mortgage  and  the 
note  which  it  secures  are  in  all  respects  and  in  the  fullest  sense 
property.    They  constitute  a  taxable  credit. 

If  this  law  were  upheld,  there  would  be  inevitably  lodged  in 
the  general  assembly  the  power  of  arbitrarily  designating  what 
property  should,  and  what  should  not,  bear  the  burden  of  paying 
the  expense  of  government. 

It  is  unmistakably  clear  that  those  who  framed  our  constitu- 
tion sought  to  prevent  at  all  hazards  the  conferring  of  any  such 
dangerous  power  on  the  lawmaking  body. 

Reliance  is  placed  in  a  large  measure  by  defendant  on  the  prin- 
ciples laid  down  in  the  case  of  Savings  &  Loan  Society  vs.  Mult- 
nomah County,  169  U.  S.,  421.  Justice  Gray,  speaking  for  the 
Supreme  Court  of  the  United  States,  says  at  page  427 :  "The  state 
may  tax  real  estate  mortgaged,  as  it  may  all  other  property  within 
its  jurisdiction,  at  its  full  value.  It  may  do  this,  either  by  taxing 
the  whole  to  the  mortgagor,  or  by  taxing  to  the  mortgagee  the  in- 
terest therein  represented  by  the  mortgage,  and  to  the  mortgagor 
the  remaining  interest  in  the  land.  And  it  may,  for  the  purposes 
of  taxation,  either  treat  the  mortgage  debt  as  personal  property, 
to  be  taxed,  like  other  choses  in  action,  to  the  creditor  at  his  dom- 
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icile;  or  treat  the  mortgagee's  interest  in  the  land  as  real  estate, 
to  be  taxed  to  him  like  other  real  property,  at  its  situs." 

Giving  full  recognition  to  the  doctrine  thus  maintained,  it  sig- 
nally fails  to  give  any  aid  and  comfort  to  the  defendant. 

The  old-time  method  of  taxation  of  mortgages  in  Ohio  is  fully- 
justified  by  Justice  Gray,  and  the  only  avenue  of  escape  he  allows  to 
the  mortgagee  is  that  he  pay  the  taxes,  to  the  extent  of  his  mort- 
gage, on  the  land  his  mortgage  covers.  The  learned  justice  does 
not  hint  in  the  slightest  degree  that  an  act  would  be  sustained  as 
constitutional  which  exempted  flatly  the  mortgage  from  taxation  in 
hands  of  the  mortgagee,  without  requiring  the  equivalent  in  the 
form  of  payment  of  taxes  on  the  mortgagee's  interest  in  the  land 
as  real  estate. 

The  act  under  consideration  does  not  provide  that  after  the 
mortgagee  has  escaped  the  payment  of  taxes  on  his  credit  he  shall 
pay  it  in  the  other  form. 

Had  it  so  provided,  as  heretofore  suggested,  quite  another 
question  would  have  been  before  the  court. 

In  its  present  form,  the  court  is  convinced  that  the  constitu- 
tional requirement  as  to  uniformity  of  taxation  of  all  property  has 
been  violated  by  the  general  assembly,  and  the  law  so  enacted  is 
in  clear  and  direct  conflict  with  Section  2,  Article  XII  of  the  consti- 
tution. 

The  law  clearly  classifies  Ohio  real  estate  mortgage  indebted- 
ness by  the  proposed  exemption,  and  the  demurrer  to  the  petition 
must  therefore  be  overruled. 

Demurrer  overruled.    Writ  to  issue. 

Wanamaker,  Newman,  Jones,  Matthias,  Johnson  and  Dona- 
hue, JJ.,  concur. 
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MOTION    DOCKET. 

9660.  American  Bonding  Company 
of  Baltimore  vs.  The  Board  of  Educa- 
tion of  the  School  District  of  the  City 
of  Cincinnati.  Motion  for  an  order 
directing  the  court  of  appeals  of  Ham- 
ilton county  to  certify  its  record. 
Overruled. 

9664.  Canton  Cemetery  Association 
vfi.  Sarah  F.  Slayman.  Motion  for  an 
order  directing  the  court  of  appeals  of 
Stark  county  to  certify  its  record. 
Sustained. 

9667.  Mercie  P.  Wells  vs.  George 
R.  Wells.  Mbtion  by  plaintiff  to  dis- 
pense with  printing  record  in  cause 
No.  15816  on  the  General  Docket. 
Sustained. 

9668.  C.  M.  Hugbbanks  vs.  P.  T. 
Browning.  Motion  for  an  order  di- 
recting the  court  of  appeals  to  ceritfy 
Its  record.     Overruled. 

9669.  W.  H.  Duncan,  Receiver  of 
The  W.  &  L.  B.  R.  R.  Co.,  vs.  James 
Hardridge.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

9670.  (Grace  E.  Jackson  vs.  Benja- 
min Gateman.  Motion  for  an  ^  order 
directing  the  court  of  appeals  of  Ma- 
boning  county  to  certify  its  record. 
Overruled. 

9671.  Erie  Railroad  Company  vs. 
William  Rltter.  Motion  for  an  order 
directing  the  court  of  appeals  of  Ma- 
honing county  to  certify  its  record. 
Overruled. 

967a.  Mary  J.  Weenick  vs.  M.  C. 
Slutz.  Motion  for  an  order  directing 
the  court  of  appeals  of  Portage  county 
to  certify  its  record.     Sustained. 

9675.  Pennsylvania  Company  vs. 
Marvin  R.  Beatty.  Motion  by  defend- 
ant to  dismiss  petition  in  error  in 
cause  No.  15569  on  the  General  Dock- 
et.    Sustained. 

9677.  The  Santoy  Ooal  Company  vs. 
Matti  Tarkenen  et  al.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Perry  county  to  certify  its  record. 
Overruled. 

9678.  Maud  V.  Tully  vs.  C.  Harmon 
Clark,  Admr.,  et  al.  Motion  by  de- 
fendant to  dismiss  petition  in  error 
in  cause  No.  15759  on  the  General 
Docket.     Sustained. 

9680.  The  Cleveland  Stone  Co.  et 
al.,  vs.  The  Metropolitan  Paving  Brick 


Company  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of  Knox 
county  to  certify  its  record.  Over- 
ruled. 

9681.  The  Mills-Carleton  Company 
vs.  Edward  and  Anton  Sebek,  part- 
ners. Motion  for  an  order  directing 
the  court  of  ap.peals  of  Cuyahoga 
county  to  certify  its  record.  Over- 
ruled. 

9689.  The  State  of  Ohio  vs.  Allen 
Eidick.  Motion  tor  leave  to  file  i/^ti- 
tion  in  error  to  the  court  of  appeals 
of  Trumbull  county.     Overruled. 

9684.  Jonas  Heckert  et  al.,  vs. 
Henry  F.  Schultze.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Crawford  county  to  certify  its  rec- 
ord.    Overruled. 

9685.  Jonas  Heckert  et  al.,  vs. 
Henry  P.  Schultze.  Motion  for  an 
order  directing  the  court  of  appeals 
of  Crawford  county  to  certify  its  rec- 
ord.    Overruled. 

9686.  Warren  E.  Russell  vs.  City 
of  Madsillon.  Motion  by  plaintiff  to 
dispense  with  printing  record  in  cause 
No.  158^6  on  the  General  Docket. 
Sustained. 

GENERAL  DOCKET. 

15638.  The  Ohio  Traction  Company 
vs.  Mack  Shearer.  Hamilton.  Judg- 
ment affirmed  on  authority  of  Pendle- 
ton St.  Ry  Co.  vs.  Rahmann.  22  Ohio 
St..  446. 

15582.  James  Edward  Cultice  et  al., 
vs.  Forest  D.  Hills  et  al.  Clark. 
Judgment  affirmed.    Opinion. 

15596.  The  State,  ex  rel.  William 
O.  Mathews,  v.  Prank  T.  Andrews  et 
al.  Cuyahoga.  Judgment  affirmed  on 
authority  of  Commissioners  v.  State, 
93  Ohio  St.,  42. 

15618.  The  Hocking  Valley  Ry.  Co. 
V.  The  Cluster  Coal  &  Peed  Co.  Frank- 
lin.    Judgment  affirmed.     Opinion. 

15669.  Jesse  Chilcote,  Ouardian,  v. 
Peter  Hoffman  et  al.,  Exrs.  Van 
Wert.     Judgment   reversed. 

15679.  The  State,  ex  rel.  The 
Euclid-Doan  Co.  v.  E.  W.  Cunningham, 
Commr.,  etc  Cuyahoga.  Judgment 
affirmed. 

15779.  Ira  Chase  Koehne,  for  the 
benefit  of  himself,  and  others,  v.  The 
Miami  Conservancy  District.  Mont- 
gomery. Dismissed  for  failure  to  file 
printed  record. 
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NEW  CORPORATIONS 

The  Milton  Ochs  Company,  Cincin- 
nati, $250,000,  clothing.  Milton  OchB, 
Jesse  Ochs,  Joseph  Gels,  John  J.  Hal- 
ler,  Edward  D.  Massman. 

"fhe  Chicago  Briar  Pipe  Company, 
Bowling  Green,  $10,000.  Frank 
Schwartz,  Ina  H.  Zuch,  An^roat  F. 
Zuch,  Orpha  Pendleton,  Earnest  U. 
Down. 

The  Bucyrus  Provident  Company, 
Bacyrus,  $150,000,  brokers.  Samuel 
E.  Auck,  H.  G.  Wflkinson,  Loren  E. 
Spiece,  Robert  Picking,  H.  C.  Wynn. 

The  Portage  Country  Club  Com- 
pany, Akron,  from  $50,000  to  $150,000. 

The  Stueblng  Truck  Company,  Cin- 
cinnati, from  $5000  to  $60,000. 

The  Vinton  Oil  and  Gas  Company, 
McArthur,  $40,000.  '  Andrew  J.  Mar- 
tindlll,  Scott  Stammler,  Harry  E. 
Heft,  Don  A.  Martindill,  Don  R.  Mar- 
tindill. 

The  Quality  Brands  Company, 
Cleveland,  $5000,  paints.  M.  W.  Kas- 
triner,  Ben  Feniger,  Harvey  Spilka, 
M.  Eckstein,  P.  J.  Spitz. 

The  Wargo  Coal  Company,  Bellaire, 
$1000.  John  W.  Gibbs,  R.  E.  Althar, 
Nelle  Fry,  Bessie  E^rans,  Norma 
Boyce. 

The  Sales  Distributing  Company, 
Cleveland,  $10,000,  clothing.  C.  Serre, 
A.  B.  Serre,  C.  A.  Dietrich,  Roscoe  M. 
Bwlng,  P    M.  Berry. 

The  Carlock-Waldman  Company, 
Cleveland,  $10,000,  real  estate.  G.  R. 
Carlock,  Philip  Waldman,  Anna  Wald- 
man,  Maude  M.  Carlock,  L#eonard 
Wilson. 

The  Menifee  Oil  and  Gas  Company, 
dncinnati,  $50,000.  Houston  Coates, 
Theodore  C.  Dorl,  H.  W.  Benedict,  H. 
H.  Nessel,  E.  Nelson  Highu 

The  General  Refining  Company, 
Cleveland,  $25,000.  E.  E.  Harrington, 
G.  B.  Zimmerman,  C.  E.  Jones,  W.  H. 
Wissing,  H.  McLaughlin. 

The  Urbana  Manufacturing  Com- 
pany, Urbana,  $50,000,  metal  special- 
ties. Harry  S.  Earson,  Frank  C.  Gau- 
m«r,  Joseph  C.  Mackery,  J.  H.  Brown, 
Harold  W.  Houston. 


The  Iron  City  Foundry  Company, 
Hamilton,  $50,000.    Albert  D.  Stuckey, 

C.  E.  Freeman,  F.  Gu  Traber,  Maggie 
Brannen,  Emma  B.  Stuckey. 

The  Welding  Equipment  and  Supply 
Company,  Cleveland,  $10,000.  R.  J. 
Bishop,  W.  H.  Martin,  F.  T.  Hatch, 
N.  M.  Thorp,  M.  A.  Gazlk. 

The  Miller  Pasteurizing  Machine 
Company,  Canton,  $500,000.  William 
H.  Miller,  Frank  W.  Miller,  Morris  W. 
Miller,  Morris  B.  Miller,  Harvey  H. 
Miller. 

The  Middle  We»t  Farmer  Company, 
Springfield,   $10,000,    printing.     Harry 

D.  Brydon,  Arthur  J.  Todd,  Harry 
Barr,  J.  F.  Trump,  E.  R.  Brubaker, 
John  M.  Cole. 

The  B.  B.  Harris  Tire  &  Rubber 
Company,  Columbus,  $10,000.  A.  S. 
Hetzell,  Karl  £2.  Burr,  Charles  A. 
Palmer,  Sherman  B.  Randall,  B.  B. 
Harris. 

The  Little  Wonder  Sales  Company, 
Akron,  $25,000.  Henry  D.  Chapin,  M. 
Lyle,  'E.  Mlncher,  E.  D.  McNelly*  R. 
Mi  Smith. 

The  Rockford  Supply  Company, 
Rockford,  $10,000,  farm  supplies.  Clar- 
ence W.  Bolenbacher,  C.  W.  Temple, 
W.  C.  Temple,  H.  E.  Hays,  A.  C. 
Schumm. 

The  O'Shaughnessy  Ready-to-Wear 
Company,  Columbus,  $50,000,  clothing. 
Joseph  F.  O'Shaughnessy,  George  R. 
Hedges,  Hugh  Huntington,  H.  B.  Mon- 
ett,  K.  Henderson. 

The  Buckeye  Register  Company, 
Warren,  $10,000.  Ellis  U  Hayden, 
George  T.  Hecklinger,  D.  R.  E38ta- 
brook,  M.  W.  Mowery,  Fred  T.  Stone. 

The  Butterfield-Bosch  Company, 
Hamilton,  $5,000.  Brown  O.  Butter- 
field,  Mary  Butterfield,  Gua  Bosch. 
Carrie  Bocch,  Emma  Bosch. 

The  Bunyan  Signal  Light  Company, 
Cleveland,  $20,000.  W.  J.  Bunyan,  An- 
drew Heppl,  James  Heppl,  Albert  Bez- 
noska,  Rudolph  Humpal. 

The  Wind  Brass  and  Aluminum 
Foundry  Company,  Cleveland,  $15,000. 
L.  F.  Wind,  R,  E.  Hyde,  F.  A.  Gib- 
bon, E.  C.  Scharff,  C.  W.  Swartzel. 
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PUBLIC  UTILITIES  COMMISSION 


No.  1016 — ^In  the  Matter  of  the  Joint  Application  of  Sarah  A.  Mc- 
Henry  and  The  Antwerp  Telephone  Company  (an  Ohio  Corpora- 
tion), for  the  Consent  and  Approval  of  the  Sale  and  Purchase  of 
Property.    Rates  Fixed. 


(Dated  January  9,  1918.) 

The  Commission  having  heretofore,  by  order  made  and  entered 
herein  on  the  twenty-first  day  of  May,  1917,  fixed  and  prescribed 
the  rates  and  charges  to  be  established  and  maintained  by  The  Ant- 
werp Telephone  Company  upon  its  acquisition  of  the  property  there- 
tofore owned  and  operated  by  Sarah  A.  McHenry  as  The  Pajme 
Home  Telephone  Company  upon  its  purchase  and  acquisition,  as 
therein  authorized  of  said  The  Payne  Home  Telephone  Company,  in 
which  said  rates  and  charges  are  included  the  following,  to-wit : 

Residence  telephones,  individual  lines,  $1.25  per  month. 

Rural  line  telephones,  15-party  lines,  $1.25  per  month. 
And  said  The  Antwerp  Telephone  Company  having  filed  its  applica- 
tion for  a  modification  of  said  order  in  so  far  as  it  fixes  and  deter- 
mines said  rates,  and  due  notice  of  the  filing  of  said  application  and 
of  the  assignment  of  the  same  for  hearing  having  been  given  to  all 
parties  in  interest,  and  said  application  having  been  duly  heard  and 
said  The  Antwerp  Telephone  Company  having  represented  and 
shown  to  the  satisfaction  of  the  Commission  that  said  rates  are 
inadequate  and  insufficient  to  enable  it  to  furnish  adequate  and 
proper  service,  it  is 

Ordered,  that  the  order,  made  and  entered  herein  as  of  date  May 
twenty-first,  1917,  in  so  far  as  it  fixes  and  prescribes  the  rates  and 
charges  to  be  established  and  maintained  by  said  The  Antwerp 
Telephone  Company  for  furnishing  service  in  and  about  the  village 
of  Pa3rne,  Ohio,  by  individual  residence  lines  and  by  rural,  fifteen- 
imrty,  lines,  be,  and  it  hereby  is  modified  and  amended  to  fix  such 
rates  from  and  after  the  first  day  of  February,  1918,  at  one  dollar 
and  fifty  cents  ($1.50)  each,  instead  and  in  lieu  of  one  dollar  and 
twenty-five  ($1.25),  as  so  fixed  by  said  original  order  herein. 
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No.  1328 — ^In  the  Matter  of  the  Application  of  The  New  Washiitfirton 
Electric  Company  for  Consent  and  Authority  to  Issue  $20,000.00 
Common  Capital  Stock.    Prayer  Granted. 


(Dated  January  8,  1918.) 

This  day  after  full  hearing  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  Washington  Electric 
Company,  a  corporation  organized  under  the  laws  of  Ohio,  asking 
consent  and  authority  to  issue  its  common  capital  stock  of  the  par 
value  of  twenty  thousand  dollars,  the  proceeds  thereof  to  be  used  for 
the  development  and  improvement  of  its  facilities,  and  it  appearing 
that  the  issue  of  applicant's  said  capital  stock  of  the  par  value  of 
twelve  thousand  dollars,  and  the  money  to  be  procured  thereby  are 
reasonably  required  and  necessary  for  the  payment  and  discharge 
of  the  applicant's  lawful  indebtedness  and  for  the  construction, 
completion,  extension  and  improvement  of  its  facilities,  the  Com- 
mission is  satisfied  that  its  consent  and  authority  therefor  should 
be  granted;  and  it  appearing  further  that,  through  oversight,  the 
applicant's  present  outstanding  capital  stock  of  the  par  value  of  ten 
thousand  dollars  was  issued  without  the  consent  and  authority  of 
this  Commission,  and  it  appearing  further  that  said  capital  stock 
was  sold  for  the  par  value  thereof  and  the  proceeds  derived  from 
such  sale  devoted  to  and  used  for  the  acquisition  of  property  and 
the  construction  of  applicant's  said  plant,  the  Commission  also  is 
satisfied  that  the  issue  of  said  capital  stock  was  reasonably  re- 

« 

quired  and  necessary  and  should  be  validated  by  the  extension  of 
its  consent  and  authority  therefor.  It  is,  therefore 

Ordered,  That  the  consent  and  authority  of  The  Public  Utili- 
ties Commission  of  Ohio  be,  and  it  hereby  is  extended  for  the  is- 
sue and  disposition  of  the  ten  thousand  dollars  ($10,000.00),  par 
value,  of  common  capital  stock  of  The  New  Washington  Electric 
Company  outstanding  on  the  twenty-first  day  of  November,  1917. 
It  is  further 

Ordered,  That  said  The  New  Washington  Electric  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
the  further  par  value  of  twelve  thousand  dollars  ($12,000.00),  and 
that  said  capital  stock  be  sold  for  the  highest  price  obtainable  but 
for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,    That  the  proceeds  arising  from  the  sale  of  said  cap- 
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ital  stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  to-wit: 

(a)  The  payment  for  the  additions  to*applicant's  plant 
and  facilities  heretofore  completed  and  now  un- 
der way,  the  total  cost  of  which  has  been  and  will 

be  the  sum  of $9,692.69 

(b)  The  balance  of  said  proceeds  to  be  applied  toward 
the  payment  of  the  cost  of  installing  the  additions 
and  improvements  now  under  contemplation,  as 
described  in  the  evidence  introduced  upon  the 
hearing  of  this  matter,  which  cost  is  estimated  to 

be  the  sum  of $2»460.0p 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
$12,000.00  par  value,  of  capital  stock,  the  amount  secured  by  the 
sale  of  the  same  and,  in  reasonable  detail,  the  expenditure  of  such 
proceeds.  It  is  further 

Ordered,  That  said  application,  in  so  far  as  it  asks  consent  and 
authority  to  issue  common  capital  stock  of  the  additional  par  value 
of  $8,000.00  be,  and  it  hereby  is  denied. 


Tio.  1322— In  the  Matter  of  the  Petition  of  Mahoning  &  Shenango 
RaUway  &  Light  Company  for  Permission  to  Increase  Passenger 
Fares. 

(Dated  January  10,  1918.) 


Finding 

By  the  Commission. 

The  complaint  filed  herein  by  the  Mahoning  and  Shenango  Raii- 
i^ay  A  Light  Company  sets  forth  that  complainant  is  a  consolidated 
corporation  of  the  States  of  Ohio  and  Pennsylvania;  that  among 
other  things  it  owns  and  operates  a  line  of  interurban  railroad  ex- 
tending from  the  City  of  Warren,  Trumbull  County,  Ohio,  on  the 
north,  thence  to  the  city  of  Niles,  thence  to  the  village  of  Oirard, 
and  thence  to  the  city  of  Youngstown  in  Mahoning  County,  Ohio, 
on  the  south ;  that  it  likewise  owns  and  operates  a  line  of  interurban 
raihroad  extending  from  the  city  Youngstown,  Mahoning  County, 
Ohio,  on  the  west,  thence  to  ^e  viUage  of  Hubbard,  Trumbidl 
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County,  Ohio,  and  thence  to  the  city  of  Sharon,  in  the  State  of 
Pennsylvania  on  the  east,  and  that  the  rates  of  fares  for  the  trans- 
portation of  passengers  between  the  above  named  points  are  fixed 
by  its  franchises  granted  by  the  County  Commissioners  of  Trum- 
bull County,  Ohio,  and  by  the  Council  of  the  village  of  Hubbard, 
Ohio,  and  duly  accepted  by  the  complainant,  that  by  reason  of  the 
great  increase  in  fuel  and  all  commodities  necessary  in  the  opera- 
tion of  said  railroad,  including  the  increased  cost  of  labor,  the  rates 
of  fare  existing  and  now  in  force  between  the  cities  and  villages 
heretofore  set  forth  are  unreasonable  and  grossly  inadequate,  and 
that  said  rates  are  not  sufficient  to  produce  sufficient  income  to 
operate  said  road  and  properly  and  adequately  maintain  said  lines 
of  railroad  and  equipment,  and  that  it  is,  and  will  be  unable  to  prop- 
erly perform  its  duties  as  a  common  carrier  between  said  points, 
unless  said  rates  of  fare  are  increased,  and  prays  for  an  order  of 
this  Commission  authorizing  and  empowering  it  to  impose  and 
charge  between  the  points  above  named  an  increase  over  these 
specified  in  the  franchises  granted  to  the  complainant  and  duly  ac- 
cepted by  it. 

A  demurrer  to  the  complaint  was  filed  by  the  Commissioners 
of  Trumbull  County,  Ohio,  et  al.,  setting  forth  three  grounds  of 
demur,  viz : 

First.  That  the  application  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

• 

Second.  That  The  Public  Utilities  Commission  of  Ohio  has  no 
jurisdiction  over  the  subject  matter  of  said  application. 

Third.  That  said  Commission  has  no  jurisdiction  over  the  de- 
fendants. 

Said  cause  was  heard  on  the  demurrer  to  the  complaint  on  the 
26th  day  of  November,  1917. 

If  it  is  true,  as  alleged  in  the  complaint,  and  admitted  by  the 
demurrers,  that  the  complainant, 

'"by  reason  of  the  inadequate,  insufficient  and  unreasonable 
rates  of  fare  and  revenues  derived  from  the  operation  of  said 
lines,  is  now,  and  will  be,  unable  to  properly  and  adequately 
maintain  said  lines  of  railroad  and  equipment,  and  is,  and  will 
be  unable  to  properly  perform  its  duties  as  a  common  carrier 
of  freight  and  passengers  for  hire  between  said  points'', 

manifestly  some  relief  ought  to  be  granted,  if  it  is  within  the  power 
of  the  commission  so  to  do,  for  it  is  as  much  to  the  interests  of 
the  public  that  a  public  service  corporation  be  granted  sufficient 


Public  Utilities  Commission  657 

rates  to  enable  it  to  properly  perform  its  functions,  as  it  is  that 
the  users  of  the  service  be  given  as  low  a  rate,  or  charge,  as  will 
enable  the  public  service  corporation  to  properly  perform  its  duties 
to  the  public. 

That  brings  us  squarely  to  the  consideration  of  the  question 
as  to  whether  or  not  this  commission  has  the  power  to  increase  or 
diminish  a  rate  of  fare  over  an  interurban  line,  which  has  been 
fixed  by  a  municipality,  or  by  the  county  commissioners,  as  one  of 
the  terms  and  conditions  upon  which  the  franchise  was  granted 
for  the  operation  of  said  line  through  the  municipality  and  along 
across  the  public  highways  of  the  county. 

Excellent  briefs  have  been  submitted  upon  both  sides  of  this 
controversy,  citing  numerous  authorities.  We  are  aware  that  the 
commissions  of  several  states  have  held  that  they  have  such  au- 
thority, and  that  numerous  court  decisions  seem  also  to  sustain 
this  contention.  Whatever  notions  this  commission  might  have 
concerning  its  power  over  such  franchise  provisions,  by  reason  of 
subsequently  enacted  statutes  giving  it  authority  to  regulate  public 
service  corporations,  its  power  in  this  respect  seems  to  have  been 
settled  by  the  decision  of  the  supreme  court  of  Ohio  in  the  case  of 
The  Interurban  Railway  and  Terminal  Company,  et  al,  against  the 
City  of  Cincinnati,  93  O.  S.  108,  the  syllabus  of  which  reads  as 
follows : 

"An  ordinance  passed  by  a  village  council,  granting  a  fran- 
chise to  an  interurban  railway  company  to  construct  its  line 
through  the  village,  contained  the  following  provision :  'Should 
the  village  of  Pleasant  Ridge  be  annexed  to  the  city  of  Cincin- 
nati, the  rate  of  fare  charged  for  a  ride  in  either  direction  be- 
tween any  point  in  said  village  and  the  Cincinnati  terminus  shall 
not  exceed  five  cents'.  The  company  thereafter  duly  accepted 
the  franchise  and  constructed,  maintained  and  operated  its  line 
thereunder.  Subsequently  the  village  was  annexed  to  the  city. 
Held :  The  acceptance  of  the  grant  by  the  company  constituted 
a  binding  contract  between  the  parties.  As  long  as  the  company 
retains  the  franchise  and  operates  its  road  thereunder  its  terms 
must  control." 

While  the  facts  in  the  two  cases  are,  in  many  respects,  dis- 
similar, yet  the  principles  laid  down  by  the  court  in  the  Cincinnati 
case  seem  to  preclude  the  granting  of  the  relief  sought  in  this  pro- 
ceeding, for  the  language  of  the  learned  judge  who  delivered  the 
opinion  is  broad  enough  to  cover  the  facts  in  this  case.    He  says : 

"But  in  this  case  we  are  dealing  with  the  subject  of  con- 
tract.   It  implies  a  meeting  of  minds.    It  is  much  to  be  regret- 
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ted  if  *  *  *  the  fare  provided  by  the  contract  itself  does 
not  furnish  a  compensatory  return  to  the  company.  The  pre- 
sumption is  that  it  was  to  the  interest  of  the  village  and  to 
every  municipality  to  provide  such  a  compensation  for  the 
services  to  be  rendered  by  the  public  utility  as  will  induce  the 
investment  of  the  capital  necessary  to  the  furnishing  of  the 
service.  In  fact  it  may  be  said  that  it  is  the  duty  of  the  mu- 
nicipal and  other  authorities  to  provide  sufficient  compensa^ 
tion.  It  is  equally  the  duty  of  the  company  not  to  contract  to 
perform  a  service  for  less  compensation  than  is  proper. 

"But  we  are  not  able  to  see  how  the  court  can  alter  the 
terms  of  the  contract  in  this  case  as  the  parties  made  it.  The 
only  thing  the  court  can  do  is  to  enforce  the  contract  as  it  finds 
it,  and  to  hold  that  as  long  as  the  company  continues  to  operate 
under  the  franchise  it  must  submit  to  the  terms  thereof.'' 

This  commission  recognizes  its  duty  to  follow  the  law  as  laid 
down  by  the  supreme  court  of  the  state;  and  this  construction  of 
the  law  by  the  court  renders  it  unnecessary  for  the  commission  to 
make  further  investigation  as  to  whether  or  not  the  rates,  fares 
and  charges  fixed  by  the  franchise  are  just  and  reasonable,  and  for 
this  reason  the  demurrer  will  be  sustained  and  the  complaint  will 
be  dismissed. 

An  order  will  be  entered  accordingly. 


No.  246— John  E.  Hayes,  et  al^  Complainants,  vs.  The  Hocking  Val- 
ley Railway  Company,  Defendant.    Second  Supplemental  Order. 


(Dated  January  10,  1918.) 

The  commission  having  heretofore,  on  the  seventh  day  of  May, 
1917,  by  Supplemental  and  Amended  Order  made  and  entered  here- 
in, directed  and  required  The  Hocking  Valley  Railway  Company 
to  provide  and  maintain  a  service  substantially  in  accord  with  the 
following  schedule,  to- wit  : 

Southbound.  Stations.  Northbound. 

P.M.  P.M.  P.M.  A.M.  A.M.  A.M.  A.M.  P.M.  P.M.  P.M. 

6:35  4:45  10:45  Dundas    10:30  4:35  6:25  

6:45  4:55  10:55  6:00    Hamden    5:55  10:15  4:20  6:10  

8:10  6:50  5:00  11:05  6:10    Wellston    5:50  10:10  4:15  6:05  8:00 
8:40  7:15  5:25  11:30  6:40    Jackson    5:25    9:40  3:45  5:40  7:30 

and  said  The  Hocking  Valley  Railway  Company  having  heretofore 
filed  its  application  for  such  further  modification  and  amendment 
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of  said  order  as  will  eliminate  from  its  said  service  the  trains  leav- 
ing Wellston  for  Jackson  at  8:10  o'clock  p.  m.  and  leaving  Jackson 
for  Wellston  at  7 :30  o'clock  p,  m.,  and  due  notice  of  the  pendency 
of  said  application  and  of  the  assignment  of  the  same  for  hearing 
having  been  given  to  all  parties  in  interest,  and  said  matter  having 
been  duly  heard  and  said  The  Hocking  Valley  Railway  Company 
having  represented  and  shown  to  the  satisfaction  of  the  commis- 
sion that  the  needs  of  the  traveling  public  will  be  adequately  served 
by  means  of  such  restricted  service,  and  that  the  interests  of  said 
carrier  will  be  conserved  thereby,  it  is, 

Ordered,  That  the  service,  so  to  be  furnished  by  said  The 
Hocking  Valley  Railway  Company,  as  hereinbefore  set  forth,  be, 
and  it  hereby  is  modified  by  the  elimination  therefrom  of  the  trains 
scheduled  to  leave  Wellston  for  Jackson  at  8:10  o'clock  p.  m.  and 
to  leave  Jackson  for  Wellston  at  7 :30  o'clock  p.  m.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
on  and  after  the  eleventh  day  of  January,  1918. 


1334 — In  the  Matter  of  the  Application  of  The  Ohio  Gas  and  Elec- 
tric Company  for  an  Order  Authorizing  It  to  Issue  Securities. 


(Dated  January  12,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Ohio  Gas  and 
Electric  Company,  a  corporation  organized  under  the  laws  of  Ohio, 
asking  consent  and  authority  to  issue  and  sell,  at  par,  not  exceed- 
ing $50,000.00,  par  value,  of  its  seven  per  cent,  preferred  capital 
stock  and  so  much  of  $167,000.00,  principal  sum,  of  its  first  mort- 
gage, six  per  cent,  gold  bonds,  at  eighty-seven  and  one-half  per- 
centum  of  par,  as  will  enable  the  applicant  to  secure  funds  suffi- 
cient to  reimburse  its  treasury  for  the  sum  of  $57,573.00  expended 
from  income  between  the  dates  September  8,  1916,  and  November 
1,  1917,  for  additions,  extensions  and  improvements  to  its  plant, 
and  to  provide  other  additions,  extensions  and  improvements  to  its 
facilities,  the  estimated  cost  of  which  is  $89,070.00 ;  and  it  appear- 
ing that  the  issue  of  sufficient  of  applicant's  said  preferred  capital 
stock  and  bonds  to  secure  the  sum  of  $146,648.00  is  reasonably  re- 
quired, and  said  money  necessary  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities  and  the  reimbursement 
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of  its  treasury  for  moneys,  not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein,  for  said  purposes,  the  commission  is  satis- 
fied that  its  consent  and  authority  therefor  should  be  granted. 
It  is,  therefore. 

Ordered,  That  said  The  Ohio  Gas  and  Electric  Company  be, 
and  it  hereby  is  authorized  to  issue  not  exceeding  fifty  thousand 
dollars  ($50,000.00)  of  its  seven  per  cent,  preferred  capital  stock 
and  to  sell  the  same  for  the  highest  price  obtainable,  but  for  not 
less  than  the  par  value  thereof,  and  further,  to  issue  so  much  of, 
and  not  exceeding  one  hundred  and  sixty-seven  thousand  dollars 
($167,000.00),  principal  sum,  of  its  first  mortgage,  six  per  cent, 
gold  bonds,  to  be  sold  for  the  highest  price  obtainable  but  for  not 
less  than  eighty-seven  and  one-half  (87V^)  percentum  of  the  par 
value  thereof,  as,  with  the  proceeds  derived  from  the  sale  of  the 
preferred  capital  stock  which  may  be  issued  under  the  authority 
herein  granted,  will  procure  the  sum  of  $146,643.00.    It  is  further 

Ordered,  That  the  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  pre- 
ferred capital  stock  and  bonds  be  devoted  to  and  used  for  the  fol- 
lowing purposes,  and  no  others,  to-wit : 

(a)  The  sum  of  $57,573.00  to  reimburse  the  applicant's 
treasury  for  the  moneys,  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  expended 
therefrom  for  the  construction  of  additions,  extensions  and  im- 
provements to  its  plant  in  the  period  September  8,  1916,  to  No- 
vember 1, 1917,  as  more  fully  set  out  and  described  in  the  state- 
ments marked  Exhibits  "A"  and  "B"  appended  to  the  applica- 
tion herein,  which  hereby  are  made  parts  of  this  order  by  ref- 
erence. 

.  (b)  The  sum  of  $89,070.00  to  be  used  to  provide  the  addi- 
tions,  extensions  and  improvements  to  facilities  set  out  in  the 
detailed  estimates  marked  Exhibits  "C"  and  "D"  appended  to 
the  application  herein,  which  hereby  are  made  parts  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 
total  outstanding  capital  stock  and  the  expenditure  of  the  proceeds 
of  such  excess  bonds  as  herein  provided,  hereby  are  specifically 
consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  commis- 
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sion  semi-annually,  within  fifteen  days  after  the  close  of  each  cal- 
endar semi-annual  period  of  the  issue  of  capital  stock  and  bonds 
as  herein  authorized,  specifying  the  amount  of  each,  or  both,  is- 
sued, the  amount  of  the  proceeds  derived  from  the  sale  thereof 
and,  in  reasonable  detail,  the  purposes  for  which  such  proceeds  have 
been  expended.    It  is  further 

Ordered,  That  upon  the  issue  and  disposition  of  sufficient  of 
said  preferred  capital  stock  and  bonds,  or  of  said  bonds,  to  procure 
said  sum  of  $146,643.00,  aU  authority  herein  granted  shall  be  re- 
garded as  fully  exercised  and  no  further  stock  or  bonds  may  be 
issued  hereunder. 


No.  1339 — In  the  Matter  of  the  Joint  Application  of  Chase  Oil  and 
Gas  Company,  a  Corporation,  for  Authority  to  Sell,  and  Rudolph 
Kimmick  to  Buy  Certain  Utility  Property. — ^Prayer  Granted. 


(Dated  December  21,  1917.) 

The  Chase  Oil  and  Gas  Company,  a  corporation  organized  un- 
der the  laws  of  West  Virginia,  and  duly  authorized  to  do  business 
in  the  state  of  Ohio,  and  one  Rudolph  Kimmick,  of  Cleveland,  Ohio, 
having  heretofore  filed  a  joint  application  asking  the  consent  to 
and  approval,  by  this  commission,  of  the  sale  and  conveyance  by 
the  said  Chase  Oil  and  Gas  Company,  of  its  property  in  Barlow 
township,  Washington  county,  Ohio,  to,  and  the  purchase  and  ac- 
quisition thereof  by  the  said  Rudolph  Kimmick;  and  the  commis- 
sion having,  upon  the  filing  of  said  application  deemed  the  assign- 
ment of  the  same  for  hearing  to  be  unnecessary,  said  matter  came 
on  this  day  for  final  consideration,  and  it  appearing  that  the  service 
furnished  the  public  will  be  improved  thereby  and  that  the  public 
will  be  furnished  adequate  service  for  a  reasonable  and  just  rate 
or  charge  therefor,  the  commission  is  satisfied  that  its  consent  and 
authority  for  such  purchase  and  sale  of  property  should  be  granted. 
It  is,  therefore. 

Ordered,  That  the  said  Chase  Oil  and  Gas  Company  be,  and 
it  hereby  is  authorized  to  sell  and  convey  to  the  said  Rudolph  Kim- 
mick, all  of  its  property  and  assets  situate  in  Barlow  township, 
Washington  county,  Ohio,  as  more  fully  described  and  enumerated 
in  the  papers  on  file  in  this  preceeding  which,  in  so  far  as  they 
identify  said  property  hereby  are  made  parts  of  this  order  by  ref- 
erence; and  the  said  Rudolph  Kimmick  hereby  is  authorized  to 
purchase  and  acquire  said  property.    It  is  further 
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Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  commission  of  any  increase  in  rates  or 
diminution  of  service  within  the  territory  now  served  by  means  of 
said  property.    It  is  further 

Ordered,  That  forthwith  upon  the  conveyance  of  title  to  said 
property  the  applicants  file  schedules  providing  for  their  respective 
withdrawal  from  and  inauguration  of  service  within  the  territory 
now  served  by  means  of  said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquisition  in  the  values  placed  upon 
said  property  by  said  applicants,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  commission  of  the  rates  now  charged  for  service 
by  said  parties,  nor  as  a  finding  by  the  commission  that  said  rates 
are  reasonable  and  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efiicient  or  sufiicient. 


No.  1127 — In  the  Matter  of  the  Joint  Application  of  The  Cincin- 
nati and  Suburban  Bell  Telephone  Company  for  the  Consent  and 
Approval  of  the  Commission  Confirming  the  Purchase  of  the 
Physical  Property  of  The  Williamsburg  Home  Telephone  Com- 
pany by  The  Cincinnati  and  Suburban  Bell  Telephone  Company, 
and  of  The  Williamsburg  Home  Telephone  Company  for  the  Con- 
sent and  Approval  of  the  Commission  Confirming  the  Sale  of  the 
Physical  Property  of  The  Williamsburg  Home  Telephone  Com- 
pany to  The  Cincinnati  and  Suburban  Bell  Telephone  Company. 
— ^Prayer  Granted. 


(Dated  December  22,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  joint  application  of  The  Williams- 
burg Home  Telephone  Company  and  The  Cincinnati  and  Suburban 
Bell  Tielephone  Company,  asking  the  consent  to  and  approval,  by 
this  commission,  of  the  sale  and  conveyance  of  the  physical  prop- 
erty of  said  first  named  company  to,  and  the  purchase  and  acquisi- 
tion thereof  by  said  second  named  company: 

And  the  commission  having  heretofore  found  and  ascertained 
the  valuation  of  the  several  kinds  and  classes  of  property  of  the 
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applicants  used  and  useful  for  the  convenience  of  the  public  in  the 
furnishing  of  telephonic  service  in  and  about  the  village  of  Wil- 
liamsburg, Ohio,  and  of  said  property  as  a  whole,  upon  which  the 
rentals,  rates,  tolls  and  charges  are  to  be  based,  and  notice  of  such 
valuation  having  been  duly  given  to  said  companies  and  to  the 
mayor  of  the  village  ot  Williamsburg,  Ohio,  by  registered  letter, 
as  provided  by  law,  and  it  appearing  that  the  consolidation  of  ap- 
plicants' properties  in  and  about  the  village  of  Williamsburg,  Ohio, 
will  promote  the  public  convenience  and  that  the  public  thereby 
will  be  furnished  adequate  service  for  a  reasonable  and  just  rate, 
rental,  toll  or  charge  therefor,  the  commission  is  satisfied  that  its 
consent  and  authority  for  such  purchase  and  sale  of  property 
should  be  granted. 

The  commission  further  finds  and  determines  that  the  rates, 
tolls,  charges  and  rentals  now' established  and  followed  by  said  The 
Cincinnati  and  Suburban  Bell  Telephone  Company  for  the  furnish- 
ing of  telephonic  service  in  and  about  the  village  of  Williamsburg, 
Ohio,  as  fully  set  out  in  its  schedule  marked  and  identified  as 
"P.  U.  C.  O.  No.  1"  now  on  file  with  this  commission,  to  be  the 
reasonable  rates,  tolls,  charges  and  rentals  to  be  maintained  and 
collected  upon  its  acquisition  of  said  property  and  the  unification 
of  the  same  within  its  facilities.    It  is,  therefore, 

Ordered,  That  said  The  Williamsburg  Home  Telephone  Com- 
pany be,  and  it  hereby  is  authorized  to  sell  ahd  convey  to  The  Cin- 
cinnati and  Suburban  Bell  Telephone  Company,  all  of  its  physical 
property,  situate  and  located  in  and  about  the  village  of  Williams- 
burg, Ohio,  as  more  fully  described  and  enumerated  in  the  several 
exhibits  on  file  in  thip  proceeding,  which  hereby  are  made  parts 
of  this  order  by  reference ;  and  said  The  Cincinnati  and  Suburban 
Bell  Telephone  Company  hereby  is  authorized  to  purchase  and  ac- 
quire said  property.    It  is  further 

Ordered,  That  upon  the  acquisition  of  said  property,  said  The 
Cincinnati  and  Suburban  Bell  Telephone  Company  may  impose, 
charge  and  collect  for  furnishing  telephonic  service  within  the  ter- 
ritory now  served  by  means  of  said  property,  rates,  tolls,  charges 
and  rentals  not  in  excess  of  the  said  rates  herein  found  by  this 
commission  to  be  just  and  reasonable.    It  is  further 

Ordered,  That  forthwith  upon  the  conveyance  of  title  to  said 
property  the  applicants  file  schedules  providing  for  their  respective 
withdrawal  from  and  inauguration  of  service  within  the  territory 
now  served  by  means  of  said  property     It  is  further 
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Ordered,  That  nothing  herein  shall  be  construed  as  a  consent 
to  or  approval  by  the  commission  of  any  diminution  of  the  service 
now  enjoyed  by  the  public  within  the  territory  now  served  by 
means  of  said  property,  as  an  approval  of  the  consideration  stipu- 
lated, nor  as  a  finding  by  the  commission  that  the  service  of  the 
applicants  within  said  territory  is  adequate,  efficient  or  sufficient. 


No.  1326 — In  the  Matter  of  the  Investigation  by  the  Commission, 
Upon  Its  Own  Motion,  to  Determine  the  Adequacy  of  the  Pro- 
tection and  the  Necessity  for  the  Installation  of  a  New  Inter- 
locking Device  at  New  London,  Ohio. — Recommendations  Made. 


(Dated  December  21,  1917.) 

The  commission  having  heretofore  upon  its  own  motion  insti- 
tuted, and  thereafter  duly  prosecuted  an  inquiry  and  investigation 
to  determine  the  adequacy  of  the  protection  afforded  by  the  inter- 
locking device  now  maintained  and  operated  at  New  London,  Ohio, 
at  the  crossing  of  the  tracks  of  The  Cleveland,  Cincinnati,  Chicago 
and  St.  Louis  Railway  Company  with  the  tracks  of  The  Northern 
Ohio  Railway  Company,  operated  by  The  Erie  and  Western  Rail- 
road ompany,  and  the  necessity,  if  such  there  be,  for  the  installa- 
tion of  a  new  interlocking  device  at  said  crossing;  and,  being  fully 
advised  in  the  premises,  the  commission  finds : 

That  the  interlocking  device  now  maintained  and  operated  at 
said  crossing  does  not  properly  protect  the  traveling  public. 

That  the  safety  and  security  of  the  public  require  that  a  new 
and  adequate  interlocking  device  be  provided  at  said  crossing.  It 
is,  therefore. 

Ordered,  That  said  The  Cleveland,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  and  said  The  Lake  Erie  and  Western  Rail- 
road Company  operating  The  Northern  Ohio  Railway  Company,  be, 
and  they  hereby  are  notified  and  directed  to  proceed,  f othwith,  with 
the  work  of  installing  and  erecting  at  the  point  where  their  respec- 
tive tracks  intersect,  at  common  grade,  at  New  London,  Ohio,  a 
new  and  comprehensive  interlocking  device,  substantially  in  con- 
formity to  certain  plane  heretofore  submitted  to  this  commission 
by  said  The  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Railway 
Company,  which  plan  of  interlocking  the  commission  finds  to  he 
proper  and  safe  to  permit  of  the  operation  of  trains  and  engines 
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•  * 

over  said  crossing  without  stopping,  and  which  plan  the  commis- 
sion hereby  approves,  and  to  place  the  same  in  operation  and  to 
continue  to  operate  the  same  after  its  installation  and  such  instal- 
lation has  been  approved  by  this  commission,  which  installation 
shall  be  completed  within  ninety  days  from  this  date.  It  is  further 
Ordered,  That  the  consideration  of  the  apportionment  of  the 
cost  of  providing,  installing,  maintaining  and  operating  said  new 
interlocking  device  be  deferred  to  a  day  to  be  fixed. 


No.  1331 — In  the  Matter  of  the  Application  of  Adams  Express 
Company  for  Authority  to  Close  Its  Agency  at  National  Military 
Home,  Montgomery  County,  Ohio. — Dismissed. 


(Dated  December  11,  1917.) 

This  matter  came  on  this  day  for  consideration  upon  the  ap- 
plication, filed  in  pursuance  to  Section  504-2,  G.  C,  107  0.  L.,  525, 
of  Adams  Express  Company,  asking  the  consent  and  authority  of 
this  commission  to  close  its  agency  at  National  Military  Home, 
Montgomery  county,  Ohio,  and  it  appearig  that  said  provision  of 
law  does  not  apply  to  the  business  of  express  companies,  said  ap- 
plication hereby  is  dismissed. 


No.  1304 — ^The  Buckeye  Machine  Company,  Complainant,  vs. 
Adams  Express  Company,  Wells  Fargo  and  Company  Express, 
American  Express  Company,  Defendants. — ^Dismissed. 


(Dated  December  11,  1917.) 

This  cause  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel: 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  commission  finds  that  the  complainant  is  not  entitled 
to  the  relief  prayed  for.    It  it,  therefore. 

Ordered,  That  said  proceeding  be,  and  it  hereby  is  dismissed. 


The  complainant,  located  beyond  the  express  delivery  and 
pick-up  limits  in  the  city  of  Lima,  Ohio,  asked  that  such  limits 
be  extended  to  include  its  plant. 
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INVESTIGATION  AND  SUSPENSION  DOCKET  No.  34. 

Local  Passenger  Tari£F. 


(Dated  January  9,  1918.) 

It  appearing,  that  there  has  been  filed  with  The  Public  Util- 
ities Commission  of  Ohio,  by  The  Southeastern  Ohio  Railway  Com- 
pany, tariffs  containing  schedules  stating  new  individual  and  joint 
fares,  charges,  rules,  regulations  and  practices,  to  become  effective 
January  20,  1918,  designated  as  Ohio  No.  5,  it  is 

Ordered,  That  the  commission  upon  complaint  without  formal 
pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  fares,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  said  tariffs. 

It  further  appearing,  That  said  schedules  makes  certain 
changes  in  fares  for  Ohio  intrastate  transportation  and  the  rights 
and  the  interests  of  the  public  appearing  to  be  injuriously  affected 
thereby,  and  it  being  the  opinion  of  the  commission  that  the  ef- 
fective date  of  the  schedules  above  specified  should  be  postponed 
pending  said  hearing  and  decision  thereon,  it  is  further 

Ordered,  That  the  operation  of  the  schedules  above  specified 
contained  in  said  tariffs,  be  suspended,  and  that  the  use  and  opera- 
tion of  fares,  charges,  regulations  and  practices  therein  stated,  be 
postponed  upon  traffic  moving  wholly  within  the  state  of  Ohio, 
until  the  19th  day  of  February,  1918,  unless  otherwise  ordered  by 
the  commission;  and  it  is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedules 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to  said 
schedules,  and  that  said  carriers  parties  to  said  schedules  be,  and 
they  hereby  are  made  respondents,  and  that  they  be  duly  notified 
of  the  time  and  place  of  the  hearing  Above  ordered. 


INVESTIGATION  AND  SUSPENSION  DOCKET  No.  33. 

Local  Passenger  Tari£F. 


(Dated  January  9,  1918.) 

It  appearing,  That  there  has  been  filed  with  The  Public  Util- 
ities Commission  of  Ohio,  by  The  Sandusky,  Norwalk  and  Mans- 
field Electric  Railway  Company,  C.  G.  Taylor,  Receiver,  a  tariff 
containing    schedules    stating   new    individual    and    joint    fares. 
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charges,  regulations  and  practices,  to  become  effective  January  16, 
1918,  designated  as  Ohio  No.  25,  it  is     . 

Ordered,  That  the  commission  upon  its  own  initiative,  enter 
upon  a  hearing  concerning  the  propriety  of  the  changes  and  the 
lawfulness  of  the  fares,  charges,  regulations  and  practices  stated 
in  the  schedules  contained  in  said  tariff. 

It  further  appearing,  That  said  schedules  makes  certain 
changes  in  fares  for  Ohio  intrastate  transportation  and  the  rights 
and  the  interests  of  the  public  appearing  to  be  injuriously  affected 
thereby,  and  it  being  the  opinion  of  the  commission  that  the  effec- 
tive date  of  the  schedules  above  specified  should  be  postponed  pend- 
ing said  hearing  and  decision  thereon,  it  is  further 

Ordered,  That  the  operation  of  the  schedules  above  specified 
contained  in  said  tariffs,  be  suspended,  and  that  the  use  and  opera^ 
tion  of  the  fares,  charges,  regulations  and  practices  therein  stated, 
be  postponed  upon  trafSc  moving  wholly  within  the  state  of  Ohio, 
until  the  fifteenth  day  of  February,  1918,  unless  otherwise  ordered 
by  the  commission ;  and  it  is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedules 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to  said 
schedules,  and  that  said  carriers  parties  to  said  schedules  be,  and 
they  hereby  are  made  respondents,  and  that  they  be  duly  notified 
of  the  time  and  place  of  the  hearing  above  ordered. 


ATTORNEY  GENERAL 


A  Member  of  a  Board  of  County  Commissioners  Who  Desires  to 
Resign,  Shall  Direct  or  Make  Such  Resignation  to  the  Probate 
Judge,  Auditor  or  Recorder  of  the  County  in  Which  Such  Com- 
missioner Holds  His  Office.  The  Said  Officers  Have  Authority 
to  Fill  a  Vacancy  in  the  Position  of  County  Commissioners  and 
as  the  Statute  Provides  No  Form  or  Method  of  Procedure  in  the 
Filling  of  Such  Vacancy,  Such  Duty  Should  Be  Performed 
Promptly. 


No.  941— (Opinion  Dated  January  14,  1918.) 

Hon.  James  F.  Flynn, '  Prosecuting  Attorney,  Sandusky,  Ohio. 
Dear  Sir :    In  your  recent  request  for  my  opinion  you  say : 

"One  of  the  members  of  our  Board  of  County  Commis- 
sioners contemplates  resigning  to  join  the  service.  Section 
2397  G.  C.  provides  that  the  probate  judge,  auditor  and  re- 
corder shall  appoint  a  successor  but  there  is  no  provision  of 
the  statute  which  I  am  able  to  find  stating  further  to  whom  the 
resignation  should  be  sent.  It  is  my  opinion  that  it  should  be 
sent  to  the  .Governor  and  upon  receipt  of  the  same  that  he  no- 
tify each  of  the  above  named  officers  of  the  vacancy  so  that  a 
successor  may  be  named. 

"Kindly  advise  me  as  to  what  is  your  opinion  with  refer- 
ence to  the  question  as  to  whom  the  resignation  of  the  County 
Commissioner  should  be  sent,  also  give  me  your  opinion  as  to 
when  the  three  above  named  officers  should  take  action  with 
reference  to  a  successor  and  whether  or  not  the  Governor 
should  send  them  notice  if  he  is  the  one  to  whom  the  resigna^ 
tion  should  be  sent." 

Section  2395  G.  C.  provides  that  the  board  of  county  commis- 
sioners of  a  county  shall  consist  of  three  persons  who  shall  be 
elected  biennially  and  shall  hold  their  respective  offices  for  two 
years  commencing  on  the  third  Monday  of  September  next  after 
their  election. 

Section  2396  G.  C.  provides  that  when  a  county  commissioner 
is  elected  to  fill  a  vacancy  occasioned  by  death,  "resignation"  or 
removal,  he  shall  hold  his  office  for  the  unexpired  term  for  which 
his  predecessor  was  elected. 

Section  2397  G.  C.  provides  that  if  a  vacancy  occurs  more  than 
thirty  days  before  the  next  election  for  state  or  county  officers, 
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or  within  thirty  days  from  that  time,  and  the  interest  of  the  county 
requires  that  the  vacancy  be  filled  before  the  election,  "the  probate 
judge,  auditor  and  recorder  of  the  county,  or  a  majority  of  them, 
shall  appoint  a  commissioner  who  shall  hold  his  office  until  his  suc- 
cessor is  elected  and  qualified." 

There  is  no  other  special  provision  to  be  found  in  the  statute 
law  of  this  state  which  grants  a  county  commissioner  the  right  to 
resign  or  which  provides  to  whom  a  resignation  shaU  be  made,  or 
in  any  way  other  than  the  above  makes  any  reference  to  a  resigna- 
tion by  a  county  commissioner.  The  decisions  of  the  several  states 
are  somewhat  at  variance  in  reference  to  the  question  of  the  time 
when  a  resignation  will  take  effect,  but  they  seem  to  be  united  on 
the  proposition  that  a  person  who  holds  an  office  has  a  right  to 
resign  and  especially  when  the  power  is  given  to  the  appointing 
board  to  fill  a  vacancy  caused  by  a  resignation. 

Throop,  in  his  work  on  Public  Officers,  Section  704,  says  that 
an  office  may  be  resigned  either  expressly  or  by  implication;  that 
where  no  particular  mode  of  resignation  is  prescribed  by  law,  an 
express  resignation  may  be  made  by  parol  or  in  writing.  If  by 
parol,  as  by  the  incumbent  declaring  to  the  appointing  power  that 
he  resigns  his  office  or  will  continue  to  serve  no  longer  and  requests 
an  acceptance  of  his  resignation.  A  resignation  by  implication  is 
by  the  same  author  held  to  be  practically  a  forfeiture  of  the  office 
and  occurs  where  the  incumbent  commits  some  act  or  omission 
which  clearly  indicates  an  intent  to  abandon  the  office  or  which 
disqualifies  him  from  continuing  longer  to  hold  it.  So  that  grant- 
ing for  the  purposes  of  this  opinion  that  it  is  permissible  for  a 
county  commissioner  to  resign,  your  question  is,  to  whom  should 
such  resignation  be  handed  or  made.  There  is  nothing  in  our  stat- 
utes which  provides  that  the  resignation  may  be  made  to  any  par- 
ticular person  or  board,  but  it  is  held  in  Mechem's  Public  Offices 
and  Officers,  Section  413,  that: 

"Statutes  usually  prescribe  to  whom  the  resignation  of  a 
public  officer  is  to  be  made,  but  in  the  absence  of  such  a  pro- 
vision it  is  properly  made  to  that  officer  or  body  which  is  by 
law  authorized  to  act  upon  it  by  appointing  a  successor  *  *  *  * 
to  fill  the  vacancy." 

In  Edwards  vs.  United  States,  103  U.  S.,  471,  Edwards  had 
been  duly  elected  as  supervisor  of  St.  Joseph  township,  He  re- 
signed by  handing  his  written  resignation  to  the  clerk  of  the  town- 
ship,   liiere  was  nothing  to  show  that  the  clerk  ever  presented 
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said  resignation  to  the  appointing  board,  and  on  page  478  the  court 

says : 

''According  to  the  common-law  rule,  the  resignation 
would  not  be  complete,  so  as  to  take  effect  in  vacating  the  of- 
fice, until  it  was  presented  to  the  township  board,  and  either  ac- 
cepted by  them  or  acted  upon  by  making  a  new  appointment. 
A  new  appointment  would  probably  be  necessary  in  this  case, 
because  the  township  board  was  not  the  original  appointing 
board.  The  supervisor  is  not  their  officer,  representative,  or 
appointee.  They  only  represent  the  township  in  exercising 
the  power  vested  in  them,  of  filling  a  vacancy  when  it  occurs. 
This  makes  theni  the  proper  body  to  receive  the  resignation, 
because  they  are  the  functionaries  whose  duty  it  is  to  act  upon 
it" 

• 

In  State  ex  rel.  Kirtley  vs.  Augustine,  113  Mo.,  21,  a  county 
treasurer  presented  his  resignation  to  the  county  court  under  the 
misapprehension  that  the  county  court  was  the  proper  tribunal  to 
receive  it,  and  the  resignation  was  accepted  and  the  fact  certified 
to  the  governor,  who  in  that  case  was  the  appointing  power,  to 
fill  a  vacancy,  and  a  successor  was  designated.  The  resigning  ofiicer 
attempted  to  recall  the  resignation,  but  as  to  that  question  the 
court  held  that  after  a  successor  was  designated  the  resignation  was 
beyond  recall,  even  though  made  to  the  wrong  person.  But  on 
page  24  McFarlane,  J.,  quoting  with  approval  from  the  court  of 
appeals,  says: 

''It  is  well  established  law,  that,  in  the  absence  of  express 
statutory  enactment,  the  authority  to  accept  the  resignation 
of  a  public  officer  rests  with  the  power  to  appoint  a  successor 
to  fill  the  vacancy.  The  right  to  accept  a  resignation  is  set  up 
incidental  to  the  power  of  appointment." 

In  Dillon  on  Municipal  Corporations,  5th  Edition,  Vol.  1,  Sec- 
tion 416,  the  author  says : 

"It  is  also  a  common  law  principle  that  the  right  to  accept 
the  resignation  of  an  officer  is  ^incidental  to  the  power  of  ap- 
pointing him." 

In  Van  Orsdall  vs.  Hazzard,  3d  Hill  (N.  Y.)  243,  a  member  of 
a  regimental  court  martial  got  permission  to  be  excused  from  serv- 
ing because  of  the  dangerous  illness  of  a  member  of  his  family, 
and  the  question  was  as  to  whether  or  not  this  was  such  a  resigna- 
tion as  would  permit  another  to  be  appointed  in  his  place, — ^in  other 
words,  whether  or  not  there  was  a  vacancy  within  the  meaning  of 
the  militia  law.    After  determining  that  a  vacancy  did  exist,  the 
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court  held  that  such  resignation  as  properly  made  to  the  appoint-r 

ing  power. 

In  State  ex  rel.  vs.  Boecker,  56  Mo.,  17,  the  clerk  of  a  county 

court  tendered  his  resignation  to  take  effect  at  a  future  date.    Tlie 

paper  was  filed  in  the  office  of  the  court  and  afterward,  and  before 

the  day  the  resignation  was  to  take  effect,  the  clerk  forwarded  to 

the  county  court  his  written  withdrawal,  but  in  the  meantime,  and 

without  the  consent  of  the  clerk,  and  against  his  express  directions, 

the  resignation  had  been  forwarded  to  the  governor,  who  had  power 

to  fill  the  vacancy,  and  another  person  had  been  appointed  clerk. 

Held  : 

"That  under  a  proper  construction  of  the  state  constitu- 
tion such  resignation  was  not  legal  and  complete  unless  sent  to 
the  Governor  and  accepted  by  him  with  the  knowledge  and  con- 
sent of  the  clerk ;  that  tiie  filing  of  the  document  with  the 
county  court  was  a  nullity,  giving  that  body  no  jurisdiction ; 
that  the  paper  was  constructively  still  in  the  possession  of  the 
clerk;  that  in  law  the  office  of  the  county  clerk  did  not  be- 
come vacant ;  and  that  with  the  sanction  of  the  court  the  clerk 
might  at  the  same  term  legally  withdraw  his  resignation  not- 
withstanding the  new  appointment  of  the  Governor." 

Other  decisions  along  the  same  line  as  the  above  have  been 
examined  and  the  same  principle  is  enunciated  as  in  these.  So  that, 
it  would  seem  from  all  the  above  that  the  county  commissioner  re- 
ferred to  in  your  inquiry  should  deliver  or  make  his  resignation  to 
the  three  officials  whose  duty  it  is  to  fill  a  vacancy.  No  formal 
acceptance  of  said  resignation  is  necessary,  but  an  acceptance  by 
the  appointing  board,  or  a  filling  of  a  vacancy,  being  equivalent  to 
an  acceptance  of  such  resignation,  is  all  that  is  required. 

So  that,  answering  your  first  question,  I  advise  you  that  a 
member  of  a  board  of  county  commissioners,  who  desires  to  resign, 
shall  direct  or  make  such  resignation  to  the  probate  judge,  auditor 
and  recorder  of  the  county  in  which  such  commissioner  holds  his 
office. 

In  your  second  question  you  inquire  when  the  three  above 
named  officers  shoAld  take  action  with  reference  to  a  successor  of 
such  commissioner.  There  is  nothing  in  the  statute  by  which  pro- 
vision is  made  for  any  form  or  method  of  procedure  in  the  select- 
ing of  such  successor,  but  where  a  duty  devolves  upon  a  public  offi- 
cial, it  is  a  well  established  principle  that  such  duty  should  be 
performed,  if  no  time  is  mentioned,  promptly. 


^'^^  Department  Repobts 

The  Primary  Responsibility  For  Affording  Relief  to  the  Indigent 
Poor  Rests  With  the  Township  Trustees  or  With  the  Proper 
Officials  of  a  Municipal  Corporation,  in  Other  Words,  No  Person 
in  Need  of  Relief  is  Primarily  a  County  Charge. — ^The  Question 
as  to  Whether  an  Indigent  Poor  Person  Shall  Remain  the  Charge 
of  the  Township  or  of  the  Municipality,  or  Whether  He  Shall 
Become  a  County  Charge,  Depends  Upon  the  Question  of 
Whether  the  Relief  Which  is  Required  is  Merely  Temporary  or 
Whether  it  is  Permanent  in  Nature. — ^An  Indigent  Poor  Person 
Does  Not  Become  a  County  Charge  Unless  He  is  Found  to  Be 
Such  Under  the  Provisions  of  Section  2544  General  Code.  It  is 
Not  Necessary  That  a  Person  Be  Admitted  to  the  Infirmary  to 
Become  a  County  Charge.  It  is  Within  the  Power  of  the  Super- 
intendent of  the  Infirmary  and  Not  Within  the  Authority  of  the 
County  Commissioners  to  Determine  Whether  a  Person  is  a 
County  Charge  or  Not.  The  Property  of  a  County  Charge  Can- 
not Be  Sold  Until  Such  Person  Becomes  a  Resident  of  the  Infirm- 
ary and  is  Provided  for  Therein. 


No.  923— (Opinion  Dated  January  8,  1918.) 

Honorable  R.  A.  Kerr,  Prosecuting  Attorney,  Troy,  Ohio. 

Dear  Sir:     I  have  your  communication  of  December  4,  1917, 
which  reads  as  follows: 

"Section  2544  of  the  General  Code  provides  for  the  ad- 
mission to  the  County  Infirmary  through  the  Township  Trus- 
tees, and  I  find  no  other  provision  in  the  code  for  the  admis- 
sion of  one  to  the  county  infirmary. 

"Sections  2548  and  following  provide  for  the  Commis- 
sioners taking  charge  of  property  of  a  person  who  has  be- 
come a  public  charge,  and  the  last  sentence  in  2548  provides 
for  the  use  of  the  proceeds  of  the  property  *so  long  as  he  re- 
mains in  the  infirmary.' 

"Does  a  person  become  a  county  charge  when  actually  in 
need,  or  is  it  only  after  he  has  been  admitted  to  the  infirmary 
through  the  trustees,  and  can  the  Commissioners  determine 
when  a  person  is  a  county  charge  and  order  and  require  the 
superintendent  of  the  infirmary  to  receive  him,  or  is  Section 
2544  inclusive,  and  is  the  Superintendent  under  that  Section 
the  person  to  determine  whether  or  not  a  person  should  be- 
come a  county  charge?" 

- '  The  matters  set  out  in  your  communication  and  those  which 
are  incident  thereto  make  it  necessary  for  one  to  go  to  the.  very 
foundation  of  the  matter  of  the  law  relating  to  indigent  poor.    We 
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must  do  this  in  order  to  determine  when  an  indigent  poor  is  a 
"charge  of  the  county,"  or  when  he  is  a  charge  of  a  township  or 
a  municipality,  and  I  shall  therefore  consider  these  questions  gen- 
erally before  answering  your  questions  specifically. 

Probably  the  section  of  the  General  Code  which  lies  more 
nearly  at  the  foundation  of  this  whole  matter  is  Section  3476  Gen- 
eral Code,  which  reads  as  follows : 

"Subject  to  the  conditions,  provisions  and  limitations 
herein,  the  trustees  of  each  township  or  the  proper  officers  of 
each  municipal  corporation  therein,  respectively,  shall  afford 
at  the  expense  of  such  township  or  municipal  corporation  pub- 
lic support  or  relief  to  all  persons  therein  who  are  in  con- 
dition requiring  it." 

This  section,  of  course,  is  broad  enough  to  include  all  persons 
who  are  given  relief,  no  difference  where  they  reside,  because  it 
includes  all  the  townships  and  all  the  municipal  corporations  of 
each  county. 

Section  3480  General  Code  provides: 

"When  a  person  in  a  township  or  municipal  corporation 
requires  public  relief,  or  the  services  of  a  physician  or  surgeon, 
complaint  thereof  shall  be  forthwith  made  by  a  person  having 
knowledge  of  the  fact  to  the  township  trustees,  or  prpper  mu- 
nicipal officer.  *  *  *  *" 

Section  3481  General  Code  provides  that  when  complaint  is 
so  made  to  the  township  trustees  or  to  the  proper  official  of  a  mu- 
nicipality, that  they  must  make  a  visit  and  investigation  in  refer- 
ence to  the  matter  as  to  whether  the  person  reported  is  entitled  to 
relief,  and  if  so  the  provisions  of  Section  3476  General  Co"de,  above 
quoted,  make  it  obligatory  upon  the  township  trustees  or  the  proper 
official  in  a  municipal  corporation  to  afford  the  necessary  relief, 
whether  this  relief  be  in  the  nature  of  food  or  clothing,  or  in  the 
nature  of  medical  relief. 

From  the  provisions  of  these  three  sections  it  is  clearly  evi- 
dent that  the  primary  responsibility  for  affording  relief  to  the  in- 
digent poor  rests  with  the  township  trustees  or  with  the  proper 
official  of  a  municipal  corporation.  In  other  words,  no  person  in 
need  of  relief  is  primarily  a  county  charge. 

With  this  in  mind  we  will  turn  to  the  provisions  of  the  statutes 
in  order  to  ascertain  the  conditions  under  which  a  person  becomes 
a  county  charge.    The  section  of  the  General  Code  which  lies  at 


674  Department  Reports 

the  foundation  of  this  matter  is  Section  2544,  which  reads  as 

follows : 

"In  any  county  having  an  infirmary,  when  the  trustee  of 
a  township,  after  making  the  inquiry  provided  by  law,  are  of 
the  opinion  that  the  person  complained  of  is  entitled  to  admis- 
sion to  the  county  infirmary,  they  shall  forthwith  transmit  a 
statement  of  the  facts  to  the  superintendent  of  the  infirmary, 
and  if  it  appears  that  such  person  is  legally  settled  in  the  towD- 
ship  or  has  no  legal  settlement  in  this  state,  or  that  suc&  set- 
tlement is  unknown,  and  the  superintendent  of  the  infirmaiy 
is  satisfied  that  he  should  become  a  county  charge,  they  shall 
forthwith  receive  and  provide  for  him  in  such  institution,  or 
otherwise,  and  thereupon  the  liabili^  of  the  township  shall 
cease.  The  superintendent  of  the  infirmary  shall  not  be  liable 
for  any  relief  furnished,  or  expenses  incurred  by  the  township 
trustees/* 

The  peculiar  thing  about  the  provisions  of  this  section  is  that 
there  is  no  condition  set  forth  therein  specifically  stating  under 
what  condition  a  person  may  be  found  to  be  a  county  charge.  The 
section  is  that  when  the  trustees  of  a  township  are  of  the  opimon 
that  the  person  complained  of  is  entitled  to  admission  to  the  county 
infirmary,  and  if  the  superintendent  of  the  infirmary  is  satisfied 
that  he  should  become  a  county  charge,  then  such  person  shall 
become  a  county  charge ;  but  there  is  nothing  set  out  in  said  sec- 
tion  indicating  what  facts  or  conditions  exist  before  one  may  be- 
come a  county  charge.  There  is  one  section  of  the  General  Code 
which  furnishes  a  sort  of  a  clue  to  this  matter,  and  I  must  state 
that  it  is  only  a  clue.  The  section  to  which  I  refer  is  Section  3488 
General  Code,  which  reads  as  follows: 

"When  the  trustees  of  a  township  in  a  county  having  no 
county  infirmary  are  satisfied  that  a  person  in  such  township 
ought  to  have  public  relief  they  shall  afford  such  relief  at  the 
expense  of  their  township  as  in  their  opinion  the  necessities  of 
the  person  require.  When  more  than  temporary  relief  is  re- 
quired, they  shall  post  a  notice  in  three  public  places  in  ti^e 
township,  specifying  a  time  and  place  at  which  they  will  re- 
ceive proposals  for  the  maintenance  of  such  person^  which  no- 
tice shall  be  posted  at  least  seven  days  before  the  day  therein 
named  for  receiving  proposals.'* 

The  particular  matter  to  which  I  desire  to  call  attention  in 
said  section  is  the  following  phrase: 

"when  more  than  temporary  relief  is  required/' 

Sections  8489  and  S490  General  Code  then  proceed  to  the  ef- 
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feet  that  if  more  than  temporary  relief  is  required,  the  township 
trustees  may  certify  the  amount  expended  upon  such  poor  persons 
to  the  county  commissioners,  who  shall  cause  the  amount  so  paid 
to  be  refunded  to  the  proper  township ;  that  is,  in  those  cases  where 
the  legal  settlement  of  such  a  person  is  not  within  the  state  or 
is  unknown. 

It  will  be  noted  that  under  the  provisions  of  Section  3488 
General  Code  this  section  merely  applies  to  those  counties  in  which 
there  is  no  county  infirmary.  If  the  legislature  had  proceeded 
further  in  Section  3488  and  provided  that  in  event  there  is  a  county 
infirmary  in  the  county,  and  in  event  that  more  than  temporary 
relief  be  required,  then  the  fact  should  be  certified  to  the  superin- 
tendent of  the  infirmary,  thus  making  the  indigent  poor  a  county 
charge,  we  would  have  a  full  and  complete  scheme  ,in  reference  to 
the  whole  matter  in  which  the  condition  would  be  plainly  evident 
under  which  a  person  might  become  a  county  charge ;  but  thjB  legis- 
lature stopped  short  of  making  such  a  provision. 

However,  I  am  clearly  of  the  opinion  that,  reading  to  a  slight 
extent  between  the  lines  of  this  section,  we  must  arrive  at  the 
conclusion  that  the  question  as  to  whether  an  indigent  poor  person 
shall  remain  the  charge  of  the  township  or  the  charge  of  the  mu- 
nicipality, or  whether  he  shall  become  a  county  carge,  depends 
upon  the  question  of  whether  the  relief  which  is  required  is  merely 
temporary  or  whether  it  is  permanent  in  nature. 

With  this  fundamental  principle  in  mind,  let  us  now  turn  to 

the  provisions  of  Section  2544  General  Code.    Supposing  that  the 

superintendent  of  the  county  infirmary  decides  that  the  person 

is  a  proper  one  to  become  a  county  charge,  what  then  is  done? 

This  section  provides  that: 

"They  shall  forthwith  receive  and  provide  for  him  in  such 
institutions.  *  *  *" 

but  the  provision  does  not  end  there,  inasmuch  as  it  goes  on  and 
adds  the  phrase  "or  otherwise.''  This  makes  it  clearly  evident  that 
not  all  the  indigent  poor  who  become  county  charges  are  necessarily 
inmates  of  the  county  infirmary.  This  is  made  clearly  evident  from 
the  other  provisions  of  the  (xeneral  Code.  For  example.  Section 
2546  provides  that  the  county  commissioners  may  contract  for  the 
medical  relief  for  persons  under  their  charge  in  the  respective  town- 
ships. This  provision  can  refer  to  no  other  persons  than  the  county 
charges  who  are  provided  for  "otherwise"  than  in  the  county  in- 
firmary. 
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Section  2545  General  Code  provides  that  the  superintendent 

of  the  infirmary  shall  make  a  report  to  the  board  of  state  charities 

once  each  quarter.    In  this  report  he  must  state  "the  names  of 

all  persons  to  whom  relief  has  been  given  outside  of  the  infirmary ;" 

also,  Section  2538  General  Code  provides  for  a  report  of  the  county 

commissioners.    In  the  report,  among  other  things,  they  must  set 

out  the 

"total  amount  paid  in  the  county  for  out-door  relief  during 
each  month,  including  medical  attention." 

It  is  quite  clear  that  all  these  provisions  have  reference  to  the 
matter  of  the  "county  charges"  who  are  provided  for  not  in  in- 
firmaries but  in  some  manner  outside  of  infirmaries. 

With  the  above  principles  established  the  answers  to  your 
questions  will  not  be  difficult  to  give.  While  you  do  not  number 
the  questions,  yet  there  are  a  number  contained  in  your  communi- 
cation.   You  ask  : 

"Does  a  person  become  a  county  charge  when  actually  in 
need,  or  is  it  only  after  he  has  been  admitted  to  the  infirmary 
through  the  trustees?" 

The  answer  to  this  question  is  evident, — the  person  does  not 
become  a  county  charge  until  he  is  found  to  be  such  under  the 
provisions  of  Section  2544  General  Code,  but  as  was  said  hereto- 
fore it  is  not  absolutely  necessary  that  a  person  be  admitted  to 
the  infirmary  to  become  a  county  charge,  and  this  for  the  reason 
that  he  might  be  provided  for  as  is  set  forth  in  said  section,  "other- 
wise," but  he  cannot  become  a  county  charge  except  as  provided 
in  Section  2544  G.  C. 

Another  question  that  you  propose  is: 

"Can  the  Commissioners  determine  that  the  person  is  a 
county  charge  and  order  and  require  the  superintendent  of  the 

infirmary  to  receive  him  ?" 

» 

Under  the  above  it  is  clearly  evident  that  the  county  commis- 
sioners are  not  the  proper  officials  to  determine  whether  one  is  a 
county  charge  or  not,  but  this  matter  rests  with  the  superintend- 
ent of  the  infirmary,  and  the  provisions  of  Section  2544  Greneral 
Code  are  exclusive  in  furnishing  the  method  by  which  the  attention 
of  the  superintendent  of  the  infirmary  is  caUed  to  the  fact  that 
some  indigent  poor  person  in  the  county  has  the  right  to  become 
a  county  charge. 

You  also  ask,  indirectly  at  least,  as  to  when  the  property  of 
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an  indigent  person  may  be  taken  under  the  provisions  of  Section 
2548  and  2550  General  Code,  inclusive.  The  provisions  of  these 
sections  are  not  entirely  clear  in  reference  to  this  matter,  that  is, 
whether  the  property  of  a  county  charge  who  is  provided  for  out- 
side the  infirmary  as  set  out  in  Section  2544  General  Code  would 
be  subject  to  have  his  property  sold  under  the  provisions  of  said 
section,  or  whether  the  provisions  of  said  section  would  be  limited 
to  the  property  of  a  person  who  is  provided  for  within  the  in- 
firmary. 

Section  2548  General  Code  begins  ''when  a  person  becomes  a 
county  charge,'*  and  this  might  be  construed  to  mean  the  property 
of  a  county  charge  who  became  such  under  the  provisions  of  Sec- 
tion 2544,  whether  provided  for  within  the  infirmary  or  otherwise, 
might  be  sold  and  the  proceeds  used  for  his  care  and  keeping;  but 
Section  2550  General  Code  provides  that  "upon  the  death  of  such 
person  or  when  lawfully  discharged  from  the  infirmary."  When 
these  sections  are  construed  as  a  whole  I  am  of  the  opinion  that 
the  property  of  a  county  charge  cannot  be  sold  unless  the  county 
charge  becomes  a  resident  of  the  infirmary,  and  is  provided  for 
therein.  If  a  person  becomes  a  county  charge  under  Section  2544 
General  Code  and  is  therein  provided  for  "otherwise"  his  property 
would  not  be  subject  to  be  used  for  his  care  and  keeping. 

My  predecessor.  Honorable  Edward  C.  Turner,  in  rendering 
the  opinion  found  on  page  358,  Vol.  1,  Report  of  the  Attorney  Gen- 
eral for  1915,  made  a  finding  to  the  effect  that  a  county  charge  may 
be  provided  for  either  within  or  without  the  county  infirmary,  but 
held  that  under  ordinary  circumstances  and  conditions  provision 
should  be  furnished  within  the  county  infirmary. 

I  agree  with  his  reasoning  and  conclusion,  and  therefore  affirm 
the  same.  While,  in  the  main,  his  opinion  does  not  apply  to  the 
matters  here  under  discussion,  yet  to  the  extent  that  it  does,  I  am 
of  the  opinion  that  the  same  is  correct. 
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Where  in  a  City  in  a  County  Other  Than  the  Comity  Seat,  Which 
Contains  a  Population  of  Eight  Thousand  or  More,  There  is  But 
One  Paper  Which  Comes  Within  the  Terms  of  Sectiim  6252 
General  Code,  as  to  the  Publication  of  the  Notices  Therein  Pro- 
vided For,  in  Such'City,  the  Publication  of  Such  Notices  in  the 
One  Newspaper  so  Qualified  Will  Be  in  Compliance  With  the 
Provisi<ms  of  Section  6252  General  Code,  and  It  is  Not  Necessary 
to  Publish  Such  Notice  in  Another  Newspaper  Published  Outside 
of  Said  City  Having  General  Circulation  Therein. 


No.  937— (Opinion  Dated  January  11,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    Under  date  of  November  28th,  you  ask  opinion 
upon  the  following: 

"The  next  to  the  last  sentence  of  Section  6252  G.  C,  reads 
as  follows : 

'*  'In  counties  having  cities  of  eight  thousand  inhabitants 
or  more,  not  the  county  seat  of  such  counties,  additional  pub- 
lication of  such  notices  shall  be  made  in  two  newspapers  of  op- 
posite politics  in  such  city.' 

"We  find  opinions  in  the  Annual  Reports  of  the  Attorney- 
General  for  1910-1911,  page  437,  and  in  the  Annual  Reports 
of  1911-1912,  Vol.  2,  page  1281,  construing  this  Section,  espe- 
cially as  to  the  question  of  the  census,  but  what  is  now  con- 
fronting us  is  this: 

"In  a  city  in  a  county  other  than  the  county  seat  which 
contains  a  population  of  8,000  or  more  there  are  not  two  par 
pers  of  opposite  politics,  but  only  one  paper  is  published 
(either  Democratic  or  Republican  as  the  case  may  be) ,  hence, 
is  this  law  complied  with  if  any  advertisement  mentioned  in 
Section  6252  G.  C,,  be  published  in  said  one  newspaper,  or  does 
it  require  two  newspapers  of  opposite  politics  in  order  to  make 
such  publication  legal  in  such  city?" 

You  call  attention  to  two  opinions  of  the  attorney  general. 
Neither  of  the  opinions  touch  upon  the  question  which  you  now 
submit. 

Section  6252  General  Code,  to  which  you  call  attention,  reads 

as  foUows: 

"A  proclamation  for  an  election,  an  order  fixing  the  times 
for  holding  court,  notice  of  the  rates  of  taxation,  bridge  and 
pike  notices,  notice  to  contractors  and  such  other  advertise- 
ments of  general  interest  to  the  taxpayers  as  the  auditor,  treas- 
urer, probate  judge  or  commissioners  may  deem  proper,  shall 
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be  published  in  two  newspapers  of  opposite  politics  at  the 
county  seat,  if  there  be  such  newspapers  published  thereat. 
In  counties  having  cities  of  eight  thousand  inhabitants  or 
more,  not  the  county  seat  of  such  counties,  additional  publica- 
tion of  such  notices  shall  be  made  in  two  newspapers  of  oppo- 
site politics  in  such  city.  This  chapter  shall  not  apply  to  the 
publication  of  notices  of  delinquent  tax  and  forfeited  land 
sales." 

Your  question  pertains  to  a  construction  of  the  following  sen- 
tence in  said  section,  to-wit : 

"In  counties  having  cities  of  eight  thousand  inhabitants 
or  more,  not  the  county  seats  of  such  counties,  additional  pub- 
lication of  such  notices  shall  be  made  in  two  newspapers  of 
opposite  politics  in  such  city." 

From  your  statement  of  facts  it  appears  that  there  is  only 
one  paper  published  in  the  city  in  question  which  can  meet  the 
requirements  of  the  above  provisions. 

In  the  case  of  Village  of  Elmwood  Place  v.  Schanzle,  91  Ohio 
State,  354,  a  like  question  as  to  publication  of  ordinances  of  a  mu- 
nicipality was  under  consideration.  The  syflabus  in  that  case  reads 
as  foUows: 

"In  a  municipality  where  there  is  only  one  newspaper 
published  and  of  general  circulation,  the  publication  in  that 
paper  of  ordinances  of  a  general  nature,  in  the  manner  and 
for  the  period  required  by  Section  4227  et  seq.  General  Code, 
is  a  compliance  with  the  requirements  of  those  sections." 

The  court,  through  Johnson,  J.,  in  the  opinion,  quotes  the 

pertinent  parts  of  the  statutes  then  under  consideration.    At  page 

355  he  says: 

"The  statutory  requirements  touching  the  subject  are  in- 
cluded in  Section  4227  et  seq..  General  Code.  Pertinent  parts 
are  as  follows :  In  Section  4227,  'Ordinances  of  a  general  na- 
ture, or  providing  for  improvements  shall  be  published  as 
hereinafter  provided  before  going  into  operation,'  and  Section 
4228,  'Ordinances  and  resolutions  requiring  publication  shall 
be  published  in  two  newspapers  of  opposite  politics,  published 
and  of  general  circulation  in  such  municipality,  if  such  there 
be.'  Section  4229  provides  the  number  of  time  ordinances, 
resolutions,  etc.,  'shall  be  published  in  two  newspapers  of  op- 
posite politics  of  general  circulation  therein,  if  there  are  such 
in  the  municipality'  and  Section  4232  provides  that  'in  muni- 
cipal corporations  in  which  no  newspaper  is  published,  it  shall 
be  sufficient  publication  of  ordinances  '^  '^  '^  to  post  up 
copies  thereof  at  not  less  than  five  of  the  most  public  places 
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in  the  corporation,  to  be  determined  by. the  council,  for  a 
period  of  not  less  than  fifteen  days  prior  to  the  taking  effect 
thereof.' 

It  will  be  observed  that  the  existing  statutes  contain  no 
express  provision  on  the  subject  with  reference  to  a  multi- 
plicity in  which  but  one  newspaper  is  published." 

The  above  sections  pertain  to  publication  by  municipal  cor- 
porations and  do  not  apply  to  publications  which  are  authorized 
by  Section  6252  General  Code.  The  language  of  the  statutes,  how- 
ever, is  similar  and  the  same  principles  of  law  will  apply. 

Since  the  rendering  of  the  above  opinion,  one  of  the  sections 
of  the  General  Code  under  consideration  has  been  substantially 
amended.    This  is  Section  6255  General  Code. 

This  section  at  that  time  reads  as  follows: 

"For  sufficient  publication  of  a  notice  of  advertisement, 
required  by  law  to  be  published  for  a  definite  period,  at  least 
one  side  of  the  newspaper  in  which  such  application  is  made 
shall  be  printed  in  the  county  or  municipal  corporation  in 
which  such  notice  or  advertisement  is  required  to  be  pub- 
lished." 

This  section  has  since  been  amended  to  read  as  follows : 

"Whenever  any  legal  publication  is  required  by  law  to 
be  made  in  a  newspaper  or  newspapers  published  or  printed 
in  a  municipality,  county,  or  other  political  subdivision,  the 
newspaper  or  newspapers  used  shall  have  at  least  one  side 
thereof  printed  in  such  municipality,  county  or  other  political 
subdivision;  and  whenever  any  legal  publication  is  required 
by  law  to  be  made  in  a  newspaper  or  newspapers  of  general 
circulation  in  a  municipality,  county,  or  other  political  sub- 
division, without  further  restriction  or  limitation  upon  a  se- 
lection of  the  newspaper  or  newspapers  used,  such  publication 
shall  be  made  in  a  newspaper  or  newspapers  at  least  one  side 
of  which  is  printed  in  such  municipality,  county,  or  other 
political  subdivision,  unless  there  be  no  such  newspaper  or 
newspapers  so  printed,  in  which  event,  only,  such  publication 
shall  be  made  in  any  newspaper  or  newspapers  of  general  cir- 
culation therein." 

The  language  of  the  original  section  has  been  changed  and 
additional  matter  inserted.  It  is  now  provided  therein  liiat  *'when- 
ever  any  legal  publication  is  required  by  law  to  be  made  in  a  news- 
paper or  newspapers  of  general  circulation  in  a  municipality,  etc., 
without  further  restriction  or  limitation  upon  a  selection  of  the 
newspaper  to  he  used,"  then  such  publication  shall  be  made  as 
therein  provided. 
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In  the  case  now  submitted,  Section  6252  General  Code,  does 
restrict  and  limit  the  selection  of  the  newspaper  in  which  such 
publication  shall  be  made  to  those  having  a  political  preference  and 
these  must  be  of  opposite  politics.  Therefore,  the  provisions  of 
Section  6255  General  Code  as  above  amended  and  quoted  do  not 
apply  to  the  publications  now  under  consideration. 

The  ruling  therefore  contained  in  the  case  of  Village  of  Elm- 
wood  Place  V.  Schanzle,  supra,  will  apply. 

It  is  my  opinion,  therefore,  that  where  in  a  city  in  a  county 
other  than  the  county  seat,  which  contains  a  population  of  eight 
thousand  or  more,  there  is  but  one  paper  which  comes  within  the 
terms  of  Section  6252  General  Code,  as  to  the  publication  of  the 
notices  therein  provided  for,  in  such  city,  the  publication  of  such 
notices  in  the  one  newspaper  so  qualified  will  be  in  compliance  with 
the  provisions  of  Section  6252  General  Code,  and  it  is  not  necessary 
to  publish  such  notice  in  another  newspaper  published  outside  of 
said  city  but  having  general  circulation  therein. 


^ 


Section  3806  General  Code,  Requires  in  Each  Instance  That  a 
Specific  Sum  Be  Designated  in  the  Certificate  of  the  Auditor  of 
a  City  or  the  Clerk  of  a  Village  as  to  Funds  in  the  Treasury 
to  Meet  A  Specified  Contract.  A  Blanket  Certificate  Without 
Specifying  Any  Amount  Therein  Will  Not  Bet  in  Compliance 
With  the  Provisions  of  Said  Section. 


No.  903— (Opinion  Dated  December  31,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

(rentlemen :    Under  date  of  December  5,  1917,  you  submit  the 
following  inquiry : 

'^A  contract  was  let  in  a  municipality  of  the  State  of 
Ohio  which  was  worded  in  such  manner  as  to  make  the  cost 
of  the  contract  when  completed  so  indefinite  that  the  amount 
thereof  could  not  be  determined  at  the  time  of  certification  by 
the  auditor,  who  made  a  certification  in  blanket  form  with- 
out specif 3ring  any  amount.  After  the  work  was  completed  it 
was  found  that  sufficient  funds  were  not  on  hand  to  meet  the 
unpaid  portion  of  the  contract. 

Question:  In  the  certification  requiried  under  Section 
3806,  6.  C,  is  a  blanket  certification  legal,  or  is  it  necessary, 
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in  full  compliance  with  said  law,  that  the  amount  of  money 
should  be  definitely  set  forth  in  such  certification  as  a 
maximum  ?" 

Section  3806  General  Code,  to  which  you  refer,  reads  as  fol- 
lows: 

"No  contract^  agreement  or  other  obligation  involving 
the  expenditure  of  money  shall  be  entered  into,  nor  shall  any 
ordinance,  resolution  or  order  for  the  expenditure  of  money, 
be  passed  by  the  council  or  by  any  board  or  officer  of  a  mu- 
nicipal corporation,  unless  the  auditor  or  clerk  thereof,  first 
certifies  to  council  or  to  the  proper  board,  as  the  case  may  be, 
that  the  money  required  for  such  contract,  agreement  or 
other  obligation,  or  to  pay  such  appropriation  or  expenditure, 
is  in  the  treasury  to  the  credit  of  the  fund  from  which  it  is 
to  be  drawn,  and  not  appropriated  for  any  other  purpose, 
which  certificate  shall  be  filed  and  immediately  recorded. 
The  sum  so  certified  shall  not  thereafter  be  considered  unap- 
propriated until  the  corporation  is  discharged  from  the  con- 
tract, agreement  or  obligation,  or  so  long  as  the  ordinance, 
resolution  or  order  is  in  force." 

It  is  provided  in  this  section  that  "the  sum  so  certified  shall  not 
lefeafter  be  considered  unappropriated."  Unless  there  was  a  spe- 
cific sum  set  aside  for  each  particular  contract,  it  would  be  difficult 
and  practically  impossible  for  the  city  auditor  to  determine  the 
amount  of  money  which  may  be  unappropriated  in  any  certain  fund. 

In  the  case  of  Village  of  Carthage  vs.  Diekmeier,  79  0.  S.  323, 
the  first  branch  of  the  syllabus  reads : 

"Where  a  municipal  corporation,  by  sale  of  its  bonds, 
creates  a  fund  for  the  improvement  of  certain  streets,  and 
takes  the  necessary  steps  to  receive  and  accept  bids  and  to 
contract  separately  for  the  improvement  of  said  streets,  the 
following  certificate  filed  by  the  clerk  of  the  corporation  at 
the  time  the  bid  is  accepted  and  the  contract  executed,  to  wit : 
'I  hereby  certify  that  there  is  money  in  the  village  treasury 
in  the  fund  from  which  the  above  fund  is  proposed  to  be 
drawn  for  payment  of  the  village  portion  of  the  improve- 
ment and  not  appropriated  for  any  other  purpose  sufficient 
to  pay  for  the  same.  L.  Hall,  Village  Clerk,'  is  not  in  compli- 
ance with  Section  2707  (old  number).  Revised  Statutes,  in 
that  it  is  not  certified  that  a  si>ecific  sum  of  money  required 
for  the  contract  to  improve  the  street  *is  in  the  treasury  to 
the  credit  of  the  fund  from  which  it  is  to  be  drawn,  and  not 
ppropriated  for  any  other  purpose.*  '* 

In  this  case  bonds  had  been  issued  and  a  fund  created  from 
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which  the  cost  of  a  number  of  improvements  was  to  be  made.    On 

page  841  of  the  opinion,  Pride,  J.,  says : 

'^Whatever  may  be  the  correct  view  as  to  the  meaning 
of  this  statute  where  a  single  contract  is  let,  it  seems  to  be  a 
reasonable  construction  that  there  be  a  definite  sum  certified 
for  each  contract'  where  there  are  several  of  the  same  species 
entered  into  at  the  same  time  to  be  paid  from  a  theretofore 
gross  fund.  It  would  seem  conducive,  if  not  necessary  to 
the  safety  of  each  contractor,  that  a  definite  sum  be  certi- 
fied, because  it  is  on  the  performance  of  that  act  by  the  vil- 
lage clerk  that  money  to  discharge  the  obligation  is  set  apart 
and  appropriated,  and  which  'shall  not  thereafter  be  con- 
sidered unappropriated,'  etc." 

It  does  not  appear  from  the  question  as  to  whether  or  not 
bonds  had  been  issued  to  pay  for  the  particular  contract  or  not. 
Your  question  is  a  general  one  and  will  apply  to  all  contracts 
whether  paid  from  a  fund  created  for  a  single  purpose  or  for  a  num- 
ber of  purposes. 

It  is  my  opinion  that  Section  3806,  General  Code,  requires  in 
each  instance  that  a  specific  sum  be  designated  in  the  certificate  of 
the  auditor  of  a  city  or  the  clerk  of  a  village.  Where  an  amount  is 
not  specified,  it  could  hardly  be  said  that  there  has  been  a  sum  cer- 
tified. 

A  blanket  certificate  therefore  without  specifjring  any  amount 
therein  will  not  be  in  compliance  with  the  provisions  of  Section  3806 
General  Code.  Such  certificate  should  show  the  amount  of  money 
in  the  treasury  which  may  be  subject  to  the  payment  of  the  particu- 
lar contract. 


SUPREME  COURT 


The  Franklin  National  Bank  of  Newark,  Ohio,  v.  The  City  of 

Newark,  Ohio. 

Banks  and   Banking — ^Prifits   Derived   From   Municipal  Funds — 
Unauthorized  Deposits  by  City  Treasurer — ^Liability  of  Bank. 


(No.  16460— Decided  June  26,  1917.) 

Error  to  the  Court  of  Appeals  of  Licking  county. 

Messrs.  Eibler  &  Eibler,  for  plaintiff  in  error. 

Mr.  Ralph  Norpell,  city  solicitor,  and  Messrs.  Jones  &  Jones, 
for  defendant  in  error. 

By  the  Court.  This  action  was  instituted  by  the  city  of  New- 
ark, which,  in  its  amended  petition,  alleged  that  the  city  treasurer 
of  that  city  about  June  19,  1905,  caused  to  be  deposited  in  The 
Franklin  National  Bank  of  Newark,  Ohio,  the  sum  of  $75,000  be- 
longing to  said  city ;  that  such  sum  of  money  remained  on  deposit 
and  under  the  control  of  that  bank  until  December  5,  1905,  when 
$15,000  was  withdrawn;  but  that  the  balance,  $60,000,  remained 
in  the  custody  and  control  of  said  bank  until  March  5,  1906. 

Plaintiff  averred  that  said  bank  received  and  deposited  said 
funds  with  the  other  funds  belonging  to  and  under  its  control, 
and  used  the  same  for  the  purpose  of  deriving,  and  did  derive, 
large  profits  in  loaning  the  same  in  its  banking  business ;  that  said 
deposit  was  made  without  the  knowledge  or  consent  of  the  city 
or  its  council,  and  without  the  consent  of  the  bondsmen  of  the  city 
treasurer,  and  was  received  by  the  bank  ^vith  knowledge  that  said 
funds  were  the  public  funds  of  the  city  of  Newark.  Plaintiff 
sought  an  accounting  of  the  profits  derived  from  the  use  of  its 
funds  by  said  bank. 

The  defendant  by  answer  admitted  the  deposit  in  said  bank 
of  the  funds  of  the  city,  by  the  city  treasurer,  in  amount  and  for 
the  period  of  time  set  out  in  the  amended  petition.  As  a  defense 
the  defendant  averred  that  at  the  time  said  funds  were  so  de- 
posited no  depository  had  been  selected  or  created  by  ihe  city 
council  for  the  funds  of  the  city,  and  that  plaintiff  had  failed  to 
provide  the  city  treasurer  with  any  place  to  keep  the  funds  of  the 
«city  and  failed  to  require  him  to  give  bond  in  a  sum  adequate  to 
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protect  such  funds ;  that  it  had  become  necessary  for  the  treasurer 
in  the  discharge  of  his  duty  to  deposit  $300,000  derived  from  the 
sale  of  waterworks  bonds,  which  he  did  by  dividing  the  same  among 
the  several  banks  of  the  city;  that  such  disposition  of  said  funds 
was  made  upon  the  order  and  direction  of  the  plaintiff  and  upon 
the  understanding  and  agreement  upon  the  part  of  plaintiff  and 
defendant  that  the  same  should  be  repaid  upon  demand  and  no 
interest  should  be  paid  on  said  funds  or  compensation  charged  for 
the  safe-keeping  of  the  same ;  that  defendant  was  ready  and  will- 
ing at  all  times  upon  demand  to  repay  said  money ;  and  that  plain- 
tiff received  said  money  back,  and  surrendered  the  certificates  is- 
sued therefor,  in  full  payment  of  all  obligation  assumed  by  de- 
fendant and  is  estopped  from  claiming  any  interest  on  said  fund 
or  from  claiming  or  receiving  any  remuneration  from  the  defend- 
ant by  reason  of  said  transaction,  by  way  of  interest  on  said  money 
or  otherwise. 

By  reply  the  plaintiff  admitted  that  no  depository  had  been 
selected  by  the  council  of  the  city  of  Newark  for  the  city's  funds ; 
also  that  the  deposit  in  question  was  part  of  a  fund  derived  from 
the  sale  of  waterworks  bonds  divided  among  the  several  banks 
of  the  city. 

The  case  was  heard  in  the  court  of  common  pleas  upon  the 
issues  thus  joined  and  that  court  held  the  defendant  to  account  to 
plaintiff  as  a  trustee  of  said  fund,  and  determined  the  amount  of 
profit  made  by  the  defendant  thereon  by  crediting  the  average 
total  deposit  of  the  city  with  the  rate  of  net  profit  realized  by  the 
bank  upon  its  entire  assets  during  the  period  said  fund  was  on 
deposit.  That  rate  of  profit  was  found  to  be  1  and  49-100  per  cent., 
the  amount  of  profits  to  be  credited  to  said  fund  $1,039.83,  and 
judgment  was  rendered  therefor.  Upon  proceedings  in  error  the 
court  of  appeals  affirmed  that  judgment. 

It  is  conceded  that  had  the  city  treasurer  himself  realized  a 
profit  from  the  use  or  disposition  of  the  city  funds  he  would  be 
under  legal  obligation  to  account  for  such  profit,  but  it  is  contended 
that  the  provision  of  Section  4294,  General  Code,  wherein  it  is 
required  that  all  profits  arising  from  such  deposit  in  banks  shall 
inure  to  the  benefit  of  the  funds,  does  not  lay  upon  banks  receiv- 
ing such  deposits  any  obligation  to  account  for  profits  realized 
by  them  from  the  use  of  such  funds. 

The  issues  of  fact  which  may  be  regarded  as  material  in  this 
case  were  whether  such  funds  were  received  upon  the  condition 
that  no  compensation  should  be  paid  therefor  either  as  interest  or 
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otherwise,  and  whether  such  funds  were  in  fact  received  and  at 
all  times  held  by  the  bank  as  a  special  deposit  and  no  profit  realized 
by  the  bank  from  the  possession  and  use  thereof.  These  were 
disputed  questions  of  fact  which  were  found  by  the  trial  court 
against  the  contention  of  the  bank,  and  the  record  discloses  evi- 
dence tending  to  support  that  finding.  Whether  supported  by  the 
weight  of  the  evidence  we  do  not  inquire. 

Section  4294,  General  Code,  provides  as  follows: 

"Upon  giving  bond  as  required  by  council,  the  treasurer 
may,  by  and  with  the  consent  of  his  bondsmen,  deposit  all 
funds  and  public  moneys  of  which  he  has  charge  in  such  bank 
or  banks,  situated  within  the  county,  which  may  seem  best 
for  the  protection  of  such  funds,  and  such  deposit  shall  be 
subject  at  all  times  to  the  warrants  and  orders  of  the  treas- 
urer required  by  law  to  be  drawn.  All  profits  arising  from 
such  deposit  or  deposits  shall  inure  to  the  benefit  of  the  funds. 
Such  deposit  shall  in  no  wise  release  the  treasurer  from  lia- 
bility for  any  loss  which  may  occur  thereby." 

! 

We  think  it  clear  from  the  provisions  of  this  and  cognate  sec- 
tions of  the  General  Code  that  any  bank  receiving  funds  of  a  mu- 
nicipality under  the  circumstances  disclosed  by  this  record,  know- 
ing the  same  to  be  the  funds  of  the  municipality,  becomes  a  trustee 
and  must  account  to  the  municipality  for  the  fund  so  deposited 
and  all  profits  arising  from  such  deposit. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Jones,  Matthias  and 
Jolmson,  JJ.,  concur. 


SYLLABI    OF    REPORTED    CASES. 

DONAHUE,  J. 

No.    15755 — The    State    ex    rel.    the 
City  of  Toledo,   v.   Gabe   Cooper,   as 
County  Auditor  of  Lucas  County. 
In  Mandamus. 

JONES,  J. 

1.  Municipalities  that  have  adopted 
charters  under  Section  7,  Article  XVII 
of  the  Amendments  to  the  Constitu- 
tion, adopted  September  3,  1912,  have 
not  the  absolute  and  unrestricted 
power  to  levy  taxes  for  local  purposes. 

2.  The  power  of  all  municipalities 
to  levy  taxes  may  be  limited  or  re- 
tricted  by  general  laws.  Such  limita- 
tions or  restrictions  are  warranted  by 
Section  6,  Article  XIII,  adopted  in  1851, 
and  by  Section  13,  Article  XVIII  of  the 


Amendments    adopted    September    3. 
1912. 

3.  Taxation  is  a  sovereign  function. 
The  rule  of  liberal  construction  will 
not  apply  in  cases  where  it  is  claimed 
a  part  of  the  state  sovereignty  is 
yielded  to  a  community  therein.  It 
must  appear  that  the  people  of  the 
state  have  parted  therewith  by  the 
adoption  of  a  constitutional  provision 
that  is  clear  and  unambiguous. 

4.  The  Smith  one  per  cent,  law 
(Sections  5649-2  to  5649-5b,  General 
Code)  does  limit  the  power  of  munici- 
palities to  levy  taxes,  and  is  not  re- 
pealed by  any  provision  of  the  present 
Constitution,  but  is  continued  in  force 
by  Article  XX  of  the  Schedule  to  that 
instrument. 

5.  The  state  has  authority  to  ap- 
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point  administrative  agencies  not  only 
to  levy  but  to  supervise  and  adjust  the 
levies  between  tiie  taxing  units;  and 
Sections  5649-3b  and  5649-3c,  General 
Code,  creating  the  budget  commission 
and  defining  its  duties,  are  not  a  dele- 
gation of  legislative  power. 

6.  The  fact  that,  ^under  said  budget 
commission  law,  the  members  of  such 
commission  may  not  be  actual  resi- 
dents of  a  taxing  unit,  dos  not  render 
the  law  void.  The  state  authority  is 
supreme  in  that  regard  unless  re- 
stricted by  the  Constitution. 

Demurrer  Sustained. 

Nichols,  C.  J.,  Newman,  Matthias 
and  Johnson  concur. 


No.  15525.  The  Buschman  Company 
V.  The  Garfield  Realty  Company. 

Error  to  the  Court  of  Appeals  of 
Cuyahoga  County. 

NEWMAN,  J. 

1.  A  parol  agreement  made  by  a 
landlord  and  tenant  in  possession  un- 
der an  existing  lease,  prior  to  the  ex- 
piration of  such  lease,  for  a  tenancy  in 
futuro  from  and  after  the  original 
term,  may  be  repudiated  by  either 
party  before  the  same  has  been  vali- 
dated by  possession  taken  thereunder. 

2.  Notice  by  the  landlord  to  the 
tenant,  after  the  parol  agreement  has 
been  made,  that  he  desires  possession 
of  the  premises  at  a  time  prior  to  the 
time  fixed  for  the  tenancy  by  the  parol 
agreement,  is  a  repudiation  of  such  an 
agreement. 

Judgment  Affirmed. 

Nichols,  C.  J.,  Wannamaker,  Jones, 
Matthias,  Johnson  and  Donahue,  JJ., 
concur. 


DONAHUE,  J. 

No.  15582 — ^James  Edward  Cultice  et 
al.  V.  Forest  D.  Mills  et  al. 

Error  to  the  Court  of  Appeals  of 
Clark  County. 

NEWMAN,  J. 

1.  The  term  **heirs"  when  used  in 
a  will  is  flexible  and  should  be  so  con- 
strued as  to  give  effect  to  the  mani- 
fest intention  of  the  testator  as  ascer- 
tained by  a  due  consideration  of  all 
the  prevosions  of  the  will  and  the  cir- 
cumstances under  which  it  was  made. 
(Jones  V.  Lloyd,  33  Ohio  St.,  572,  ap- 
proved and  followed.) 

2.  Where  a  testator  devises  real 
estate  to  a  son  during  his  natural  life 
and  to  his  heirs,  and  in  other  provis- 


ions of  the  will  the  word  "heirs"  is 
used  by  the  testator  in  the  sense  of 
"children,"  the  word  "heirs"  in  the 
devise  to  the  son  should  be  held  to 
mean  "children,"  and  noi  to  have  been 
used  in  its  technical  sense  to  desig- 
nate anyone  capable  of  inheriting. 

3.  In  such  a  case  the  real  estate 
upon  the  death  of  the  son  without 
children,  does  not  pass  to  his  widow, 
but  the  devise  in  remainder  fails  and 
the  real  estate  will  revert  to  the  son's 
brothers  or  sisters  or  their  repre- 
sentatives as  heirs  of  the  testator. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Jones 
and  Matthias,  JJ.,  concur.  Johnson, 
J.,  not  participating. 


No.  15663 — ^Jesse  Chilcote.  Guardian 
V.  Peter  Hoffman  et  al. 

Error  to  the  Court  of  Appeals  of 
Van  Wert  County. 

DONAHUE,  J. 

1.  A  person  interested,  within  the 
meaning  of  Section  12079,  General 
Code,  is  one,  who,  at  the  time  of  the 
commencement  of  an  action  to  con- 
test a  will,  has  a  direct,  pecuniary  in- 
terest in  the  estate  of  the  putative 
testator,  that  would  be  impaired  or  de- 
feated if  the  instrument  admitted  to 
probate  is  a  valid  will. 

2.  Where  a  person,  who,  in  the  ab- 
sence of  a  valid  will,  would  have  a 
property  interest  in  the  estate  of  the 
deceased,  dies  intestate  before  the 
time  limited  for  the  bringing  of  an 
action  to  contest  the  validity  of  an  in- 
strument admitted  to  probate  as  the 
last  will  and  testament  of  the  de- 
ceased, and  without  having  brought, 
or  by  his  conduct  estopped  himself 
from  bringing,  such  action — ^the  right 
to  bring  the  same  passes  with  his 
pecuniary  or  property  interest  in  such 
estate,  as  incident  thereto,  to  his  per- 
sonal representative  or  heirs  at  law, 
under  the  statutes  of  descent  and  dis- 
tribution. 

Judgment  reversed,  and  cause  re- 
manded. 

Nichols,  C.  J.,  Wanamaker  and 
Johnson,  JJ.,  concur. 

Matthias.  J.,  not  participating. 

No.  15679 — The  State  ex  rel.  The 
Euclid-Doan  Building  Co.  v.  E.  W.  Cun- 
ningham, etc. 

Error  to  the  Court  of  Appeals  of 
Cuyahoga  County. 
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MATTHIAS.   J. 

1.  Ordinances  of  a  municipality 
reasonably  regulating  the  height, 
mode  of  construction  and  use  of  tene- 
ment houses  are  a  proper  exercise  of 
the  police  power  for  the  preservation 
and  promotion  of  the  safety,  health 
and  morality  of  the  community.  A 
construction  of  such  ordinances  should 
be  adopted,  where  possible,  which 
effectuates  the  obvious  purpose  of 
their  enactment. 

2.  The  provisions  of  an  ordinance 
limiting  non-fireproof  tenement  houses 
thereafter  erected  to  three  stories  or 
forty-five  feet  in  height,  and  prohibit- 
ing the  increase  in  height  of  tene- 
ment houses  except  in  complance  with 
the  provisions  of  such  ordinance  regu- 
lating the  height  of  tenement  houses 
thereafter  erected,  apply  to  a  non-fire- 
proof tenement  house  sixty  feet  high 
theretofore  erected  under  a  duly 
authorized  permit  issued  by  the  build- 
ing commissioner  of  the  city,  who 
sanctioned  the  extension  of  the  build- 
ing to  include  the  fifth  story,  with  the 
express  limitation  that  such  story 
should  not  be  used  for  residence  apart- 
ments but  only  as  an  attic  for  storage 
purposes. 

3.  The  conversion  of  such  fifth 
story  Into  apartments  to  be  occupied 
as  the  residence  of  eleven  families 
"living  independently  of  each  other 
and  doing  their  cooking  upon  the 
premises"  would  constitute  an  increase 
in  the  height  of  the  tenement  house 
and  would  result  in  the  erection  of  a 
tenement  house  to  a  height  prohibited 
by  the  ordinance  of  the  municipality. 
4.  The  application  of  the  owner  of 
such  building,  for  a  permit  to  make 
the  proposed  changes  and  alterations 
in  the  structure  and  use  of  the  fifth 
story  thereof,  having  been  denied  by 


the  building  commissioner,  its  issu- 
ance will  not  be  enforced  by  mans- 
damns. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  New- 
man, Jones,  Johnson  and  Donahue. 
JJ.,  concur. 


15645— The  Berkey  Farmers'  Mutual 
Telephone  Company  et  al.  v.  The  Syl- 
vania  Home  Telephone  Company  et  al. 

Error  to  the  Court  of  Appeals  of 
Lucas  County. 

NEWMAN,  J. 

1  .  In  an  action  for  damages 
against  the  principal  and  sureties  on 
an  injunction  bond,  required  by  Sec- 
tion 11882,  General  Code,  the  dismis- 
sal of  the  petition  in  the  injunction 
proceeding  and  the  dissolution  of  the 
injunction  are  conclusive  evidence 
that  the  injunction  ought  not  to  have 
been  granted. 

2.  In  such  an  action,  in  the  absence 
of  fraud  and  collusion,  the  defendants 
are  concluded  by  the  judgment  in  the 
injunction  proceeding  and  cannot  re- 
open the  questions  which  were  the 
subject-matter  of  that  proceeding. 

3.  The  court  of  appeals  in  review- 
ing a  judgment  of  a  common  pleas 
court  is  confined  to  a  consideration 
of  the  record  presented  to  it  and  can- 
not under  the  provisions  of  Section 
11364,  General  Code,  consider  matters 
wholly  outside  the  record,  for  the  pur- 
pose of  determining  whether  substan- 
tial justice  had  been  done  to  the  party 
complaining. 

Judgment  of  court  of  appeals  re- 
versed and  that  of  common  pleas  af- 
firmed. 

Nichols,  C.  J.,  Wanamaker,  Jones. 
Matthias.  Johnson  and  Donahue.  JJ.. 
concur. 
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MOTION  DOCKET. 

9609.  Charles  W.  Patterson  vs. 
Joseph  V.  Patterson.  Motion  for  an 
order  directing  the  Cburt  of  Appeals 
of  Hancock  county  to  certify  its  rec- 
ord.   Oyerruled. 

96T4.  William  Rider,  Jr.,  vs.  H.  F. 
Repass,  Mayor  of  City  of  Lancaster, 
Ohio.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Fairfield 
county  to  certify  its  record.  Oyer- 
ruled, 

9687.  The  City  of  Cincinnati  et  al. 
vs.  John  C.  Rogers,  a  taxpayer.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Hamilton  county  to 
certify  its  record.     Sustained. 

GENERAL  iDOCKET. 

15522.  The  Cleveland  &  Western 
Coal  Co.  Ts.  Pennsiylvania  Co.  Cuya- 
hoga.   Judgment  affirmed. 

15594.    The    Sylvania    Home    Tele- 


phone Co.  r.  The  Public  Utilities  Com- 
mission of  Ohio.  Public  Utilities  Com- 
mission.    Order  affirmed. 

15607.  The  -State  ex  rel.  John  A. 
Coles,  Jr.,  V.  C.  B.  Shook,  Chief  Bail- 
iff.    Franklin.     Judgment  rerersed. 

15610.  William  F.  Brinkman  T. 
Thomas  H.  Drolesbaugh.  Crawford. 
Judgment  rerersed. 

15641.  The  State  ex  rel.  Board  of 
Ekiucation  of  Dover  Township  School 
District,  T.  W.  Ehnmett  Riley,  Auditor. 
Athens.     Judgment  affirmed. 

15659.  Peter  Fabian  y.  The  State 
of  Ohio.    Summit.  Judgment  affirmed. 

15685.  James  PoUitz  et  al.  vs.  The 
Public  Utilities  Commission  of  Ohio. 
Public  Utilities  Commission.  Order 
sustained. 

15763.  The  State  ex  rel.  Frederick 
S.  Spiegel  v.  William  Leimann,  City 
Auditor.    In  mandamus.  Writ  to  issue: 
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The  Nobil-Spero  Company,  Tiffin, 
|7a,000.  Jake  M.  Nobll,  David  Spero, 
Mrs.  Leah  Spero,  Carl  A.  Halm,  J.  N. 
Mangette. 

The  Gail-Campbell  Co.,  Youngstown, 
$10,000.  Alex  Campbell,  A.  F.  Gail, 
L.  M.  Campbell,  L.  tGail,  L.  L.  Lund- 
gren. 

The  Simmons  Motor  Car  Coonpany, 
Cleveland,  $50,000.  John  L.  Cannon, 
Ben  B.  WIckman,  W.  H.  Boyd,  B.  M. 
Butler,  H.  E.  Werner. 

The  University  Supply  &  Book  Com- 
pany, Cleveland,  $2,000.  A.  J.  Twer- 
ell,  W.  K.  Southard,  J.  N.  Darrow, 
Cliarles  J.  Seegert,  W.  G.  KullmAn. 

The  International  Service  and  Com- 
missary Company,  Cleveland,  $15,000. 
Miss  L.  B.  Davis,  J.  Ij.  Armstrong,  N. 
B.  Alitman,  Grant  G.  Van  Buren.  Ed- 
ward J.  Chemey. 

The  Osborne  'Storage  Battery  Com- 
pany, Cleveland,  $10,000.  Carroll  K 
Osborne,  £3arl  H.  Jaynes,  C.  D.  Mason. 
M.  L.  Hoffman,  A.  D.  Carlton. 

The  Grand  Avenue  «Girocery  and 
Provision  Company,  Cleveland,  $10,- 
000.  Frank  Niedzielski,  John  Janiski, 
Wladslaw  Gulaczewski,  Mleczeslaw 
Kurkewicz,   Felix   Krelikowski. 

The  Rubber  City  Coal  and  Lime- 
stone Mining  Company,  Akron,  $50,- 
000.  Harry  Wemigg,  S.  Heimlich, 
Helen  Haver,  FYank  Barnlubrdt,  Julius 
Palansky. 

The  Modem  Glass  Company,  Tole- 
do, $1-0,000.  Orland  R.  Crawfis,  Phil 
S.  Bradiord,  Margaret  Sloan,  Hieatt 
S.  Dones,  D.  H.  Armstrong. 

The  Dayton  Machine  Products  Com- 
pany, Dayton,  $10,000.  L.  E.  Hamer, 
F.  T.  Lind-sey,  James  Saunders,  E.  S. 
Heed,  Henry  Grosnickle. 

The  Columbia  Body  Sales  Co.,  Cleve- 
land; $25,000.  Joseph  S.  Pospeshil, 
J.  H.  McTaggart,  P.  M.  Berry,  Fred  L. 
Bennage,  Roscoe  M.  Ewing. 

The  S.  Weiland  &  <SonB  Co.,  Con- 
cinnatl;  $25,000.  Rella  L.  Shickner, 
William  A.  Fuerst,  Joseph  Weiland, 
Ben  Weiland,  S.  Weiland. 


The  Surprise  Oil  &  Gas  Co.,  Scio; 
$25,000.  W.  J.  Cook.  W.  V.  Baird,  L. 
C.  Justus,  D.  S.  German,  Reese  Scow- 
field. 

The  Maclean  Tailoring  Co.,  Akron, 
$2500;  Theodore  Strauss,  William  J. 
Lynch,  P.  C.  Smith,  Roy  Armstrons. 
John  Herbert. 

The  Dutton-Moody  Co.,  Cleveland : 
$15,000.  Rufus  L.  Dutton,  Minerva  M. 
Dutton,  Mabel  D.  Beebe,  Malcolm  C. 
Willis,  Elsie  D.  Willis. 

The  Adams  Liquor  Company,  Tole- 
do, $2000.  Thomas  Smith,  Harry  Ma- 
son, W.  H.  Fisher,  Joe  L.  Tortie,  Jos. 
Fretti. 

The  Black  River  Lumber  Company, 
Lorain,  $25,000.  Peter  Kuntz,  Jr.. 
Martin  Kuntz,  Joseph  Murphy,  Lucy 
B.  Miurphy,  J.  Ivan  Murphy. 

The  Goldsmith  Bros.  Co.,  Cleveland, 
$50,000.  Clarence  I.  Goldsmith,  Her- 
man S.  Goldsmith,  Maurice  W.  BrumU 
H.  L.  Taylor,  Ben  Karp. 

The  Thrift  'Grocery  Company,  To- 
ledo, $50,000.  C.  H.  Wldeman,  F.  C. 
Longeman,  E.  A.  Greunke,  H.  W. 
Good,   Christian  Zepp. 

The  Winner  Mfg.  Comipany,  Wau- 
seon,  $25,000.  Eli  Short,  Daniel  D. 
Fry,  John  A.  Rupp,  Peter  C.  Sbort. 
Charles  H.  Short. 

The  Newark  Fire  Proof  Storage  and 
Transfer  Company,  Newark,  $10,000. 
Philip  Vogelmeier,  Mary  C.  Vogelmei- 
er,  W.  W.  Gard,  Fred  H.  Vogelmeier, 
O.  A.  Vogelmeier. 

The  Morr  Shoe  Mfg.  Company,  Ash- 
land, $50,000.  G.  M.  Morr,  B.  E.  Morr. 
E.  H.  Fuhrman,  E.  Peterson,  Maurlee 
V.  Sample. 

The  Evans  Builders'  Company,  Ub- 
richsville,  $200,000.  R.  H.  Exley,  Eu- 
gene Evans,  C.  R.  Leggett,  E.  C.  Ran- 
kin,  John   Kopp. 

The  Minerva  Engine  Company, 
Cleveland,  $250,000.  Clifford  S.  Goby, 
Royal  K.  Johnson,  Lawrence  R.  Long, 
John  L.  Dowling,  Eimmett  P.  DowHng. 

The  Tnattner  Brothers  Company. 
Cleveland,  $50,000.  Fred  Desberg,  G. 
E.  Buchheit,  M.  E.  Atkinson,  A.  J.  Mc- 
Clure,  A.  J.  Roth. 
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The  Commercial  Steel  Casting  Com- 
pany Manion,  $150,000.  Jbhn  O.  Ow- 
ens, C.  A.  Owens,  Robert  H.  Reiden- 
baugh,  D.  W.  Evans,  George  D.  Cope- 
land,  M.  C.  McNeil,  H.  J.  Bamhart. 

The  George  Products  Company, 
Cincinnati,  $10,000.  ETlsa  Heins 
Grimes,  George  W.  Kopittke,  Edward 
H.  Prerking,  Charlotte  Frerking, 
Lewis  Frerking. 

The  J.  C.  Yeend  liumber  Company, 
Ravenna,  $50,000.  J.  C.  Yeend,  E.  W. 
Yeend,  B.  A.  Yeend,  C.  B.  Yeend,  J. 
S.   Yeend. 

The  Cleveland  Underwear  Company, 
Cleveland,  $35,000.  Elihu  Lippitt,  U, 
J.  Huntington,  S.  W.  Lippitt,  W.  G. 
Liauphier,  S.  R.  Wade. 

The  Walter  B.  Cook  Company, 
Cleveland,  $20,000.  Walter  M.  Cook, 
Carl  W.  Neubrand,  Ernest  C.  Schwan, 
Frank  C.  iGiregg,  John  J.  Donnelly. 

The  Factory  Cartage  Company, 
Cleveland,  $25,000.  H.  A.  Beckett, 
Howard  P.  Bums,  H.  O.  Mierke,  L.  A. 
O'Neil,  A.  V.  Cannon. 

The  Antilake  Steamship  Company, 
Cleveland,  $10,000.  W.  J.  Mahon,  Fred 
H.  Kruse,  William  P.  Sullivan,  I.  M. 
Faulhaber,  T.  A.   McCarthy 

The  Phenlx-Jellico  Company,  Cin- 
cinnati, $65,000.  John  H.  Dierkes, 
Nelson  B.  Cramer  Margaret  Trotter, 
John  H.  Druffol,  Julius  B.  Samuels. 

The  Jones-Hewit  Insurance  Com- 
pany, Youngstown,  $10,000.  Will  B. 
Jones,  I.  S.  Hew  It,  L.  C.  Jones,  Marie 
D.  Jones,  Jessie  W.  Hewit. 

The  Overland-Dunkle  Company, 
Columbus,  $160,000.'  C.  T.  Dunkle,  C. 
R.  Arenschield,  A.  C.  Ogden,  T.  P. 
Pinkerton,  H.  G.  Putman. 

The  Orient  Coal  Company,  Colum- 
gus,  $25,000.  W.  H.  Sheeran,  F.  J. 
Dittoe,  C.  P.  Shockey,  George  W. 
Moss,  B.  H.  Alten. 

The  Co-operative  Dry  Cleaning  and 
T^undry  Company,  Cleveland,  $50,000. 
H.  G.  Newkirk,  M.  L..  Newkirk,  A.  W. 
Simonovitz,  B.  Simonovitz,  A.  J.  Hie- 
ber. 

The  West  Portsmouth  Realty  Com- 
pany, Portsmouth,  $15,000.  John  F. 
Flanigan,  Leo  Sommer,  P.  W.  Wil- 
coyne,  Charles  A.  Sommer,  Aloysius 
Sommer. 

The  Stelco  Pattern  Hat  Company, 
Dayton,  $10,000.  Oscar  B.  Neise,  Les- 
ter B.  Sanders,  Ella  C.  Neise,  C.  W. 
Wendell,  B.  A.  Niccum. 

The  Poet  Tractor  Company,  Cleve- 
land,  $1,000,000.     B.   R.   Bayes,   M.   P. 


Pennell,   B.    B.   Cassatt,    Ralph    Blue, 
B.  M.  Kossin. 

The  Nimmo  Secret  Service  Associa- 
tion Company,  Cincinnati,  $10,000. 
William  U  Nimmo,  Harry  Miller, 
Charles  A.  Handy,  Wm.  G.  Krause, 
Wm.  M.  Miller. 

The  Mlller-Farrell  Engineering 
Company,  Dayton,  $10,000.  Bernard 
H.  Ziehler,  Otto  A.  Miller,  James  P. 
Farrell,  Harry  F.  Nolan,  L.  Michel. 

The  Drennen  Bross  &  Bronze  Com- 
pany, Warren,  $10,000.  John  Dren- 
nen, Shields  Burr,  R.  J.  Wean,  George 
W.  iGireIg,  M.  B.  Gillmer. 

The  Ohio  Underwriting  Company, 
Cleveland,  $50,000.  Hubert  B.  Fuller, 
E.  O.  Bower,  B.  M.  Rieben.  G.  L.  Do- 
lan,  G.  Warren. 

Increases 

The  Hall-Van  Gorder  Company, 
Cleveland,  $175,000  to  $300,000. 

The  Youngstown  Sanitary  Laundry 
Company,  Youngstown,  $50,000  to 
$250,000. 

The  Detroit  Avenue  Savings  and 
Banking  Company,  Cleveland,  $100,000 
to  $200,000. 

The  Cleveland  Fruit  Juice  Company, 
Cleveland,   $100,000  to  $150,000. 

The  Akron  Plumbing  and  Heating 
Company,  Akron,  $^15,000  to  $50,000. 

The     Davis     Securities       Insurance 
Company,  Youngstown,  $6,000  to  $30,- 
000. 
T.  Williams,  M.  J.  Farragher. 

The  Lehman  Company,  Columbus 
$5,000.  A.  L.  Lehman,  D.  B.  Lehman 
Willard  Miller,  George  B.  Merlon 
Myrtle  Swan. 

The  Sandusky  Buick  Company,  San 
dusky,  $25,000.  C.  B.  Rule,  A.  K 
Nier,  R.  K.  Ramsey,  B.  B.  King,  M.  L 
Osbom. 

The  Vorhies-Pryor  Oil  and  Gas  Com 
pany,  Camibridge,  $10,000.  B.  B.  Vor 
hies,  H.  P.  Muhlbach.  T.  H.  Drake,  A 
B.  Pryor,  Verna  Vorhies. 

The  Will  D.  Harris  Company,  Co- 
lumbus, $50,000.  Will  D.  Harris,  J.  H. 
Marple,  S.  H.  Dunavan,  E.  I.  Harris, 
W.  N.  Ferguson. 

Increases 

Th.e  Powell  Lumber  &  Construction 
Company,  Columbus,  $25,000  to  $50,- 
000. 

The  Railway  Fuel  &  Supply  Com- 
pany, Newark,  $15,000  to  $120,000. 

The  Mackey  Motor  Car  Company, 
Akron,  $10,000  to  $250,000. 

The  Meriam  Company,  Olevelandi. 
$5,000  to  $25,000. 


692 


Department  Reports 


The  C.  A.  Mauk  Lumber  CJompany, 
Toledo,  $100,000  to  $150,000. 

The  Gettins-Kopitke  Compatay,  To- 
ledo, $10,000  to  $50,000. 

The  Elks'  Home  Company,  Akron, 
$50,000  to  $150,000. 

The  Fred  P.  Brand  Motor  Company, 
Cleveland,  $30,000  to  $250,000. 

The  Hunkin-Conkey  Construction 
Company,  Cleveland,  $20,000  to  $600,- 
000. 

The  Ohio  Rubber  Company,  Cleve- 
land, $400,000  to  $500,000. 

The  Central  Hardware  &  Stove 
Company,  Akron,  $25,000  to  $250,000. 

The  Universal  Milking  Machine 
Company,  Columbus,  $30,000  to  $100,- 
000. 

The  Federal  Knitting  Mills  Com- 
pany, Cleveland,  $150,000  to  $1,500,- 
000. 

The  Fravel  Hardware  &  Supply 
Company,  Pataskala,  $25,000  to  $50,- 
000. 

The  A.  C.  Williams  Company,  Rav- 
enna, from  $250,000  to  $500,000. 

The     Queen     City     Manufacturing 
Company,   Cincinnati,   $15,000   to  $30,- 
000. 

The  Bostwlck  Steel  Lath  Company, 
Niles,  $100,000  to  $400,000. 

The  Standard  Dolt  Company,  Co- 
lunvbus,  $500,000  to  $650,000. 

The  William  Lucking  Bottling  Co., 
Cincinnati;   $10,000  to  $100,000. 

The  Ottawa  Park  Realty  Complmy, 
Toledo,  $100,000  to  $200,000. 

The  Parker  Appliance  Company, 
Cleveland,  $100,000  to  $125,000. 

The  Park  Drop  Forge  Company, 
Cleveland,  $240,000  to  $260,000. 

The  IJck  Run  Building  and  Loan 
Company,  Cin«cinnati,  $1,000,000  to  $2,- 
500,000. 


The  Levy  Overall     Mfg.  Company, 

Cincinnati,  $100,000  to  $200,000. 

The  Puritan  Spice  ft  Drug  M£g. 
Company,  Columbus,  $15,000  to  $30,- 
000. 

The  Land  Security  Company,  Cleve- 
land, $10,000  to  $80,000. 

The  D.  Herberich  Company,  Akitxi, 
$10,000  to  $100,000. 

The  Continental  Supply  Company, 
Toungstown,  $1,000,000  to  $2,000,000. 

The  Frances  Willard  Candy  Com- 
pany, Columbus,  $10,000  to  $20,000. 

The  Women's  it y  Club  of  Cleve- 
land, $7,000  to  $7,500. 

The  Coates  Company,  Chagrin 
Falls.  $10,000  to  $20,000. 

The  McBimey  Dairy  Company,  Cin- 
cinnati, $10,000  to  $60,000. 

The  Western  German  Bank,  Cincin- 
nati. $375,000  to  $500,000. 

The  Canton  Hardware  Company, 
Canton,  $^50,000  to  $500,000. 

The  Cleveland  Macadam  Company, 
Cleveland,  $50,000  to  $150,000. 

The  Kirgan  Products  Company. 
Amelia,  $25,000  to  $65,000. 

The  Machine  Products  Company, 
Cleveland,  $25,000  to  $100,000. 

Decrease 

Columbus  Iron  &  Steel  Co.,  $1,500,- 
000  to  $1,000,000. 

The  Jacobs  Cafe  Company,  Cleve- 
land, $5,000.  Henry  Weiss,  Harry  Ja- 
cobs, Julia  Weiss,  Jennie  Boker,  Her- 
mena  Jacobs. 

The  Boston  Mill  Store  Company, 
Boston,  Summit  County,  $10,000.  John 
H.  Watson,  Jr.,  John  T.  Scott,  M.  O. 
McAIeenan,  B.  E.  Robertson,  M.  C. 
Byrnes. 

The  New  Park  Land  Company, 
Toungstown,  $5,000.  J.  C.  Manning, 
Joseph  W.  Sackville,  J.  S.  Marks,  W. 


PUBLIC  UTILITIES  COMMISSION 


Ex  Parte  No.  3— In  the  Matter  of  the  Filing  by  The  Cleveland  Tele- 
phone Company  of  Schedules  Known  as  Supplement  No.  5  to 
P.  U.  C.  O.  No.  1,  Proposed  to  Become  Effective  January  1,  1918, 
and  Supplement  No.  6  to  P.  U.  C.  O.  No.  1,  Proposed  to  Become 
Effective  January  1,  1919. — Rehearing  Denied. 


(Dated  January  11,  1918.) 

Finding. 

By  the  Commission: 

The  application  for  a  rehearing  in  the  above  entitled  matter  on 
the  motion  of  the  City  of  Cleveland,  Ohio,  for  an  order  of  the  Com- 
mission suspending  the  schedule  of  rates  of  The  Cleveland  Tele- 
phone Company  pending  the  investigation  by  the  Commission  to 
ascertain  the  just  and  reasonable  rates  to  be  charged  by  said  com- 
pany, involves  the  question  of  the  authority  of  this  Commission  to 
suspend  a  proposed  schedule  of  rates  filed  by  a  public  utility,  and 
especially  a  consideration  of  Section  528  Q.  C. 

In  Ohio  all  public  service  enterprises,  whether  owned  by  per- 
sons, firms,  associations  or  corporations,  are  divided  into  two 
classes:  railroads  and  public  utilities.  The  legislation  in  reference 
to  the  two  classes  is,  for  the  most  part,  separate  and  distinct. 
When  any  section  is  intended  to  apply  to  both,  each  is  separately 
named.    See,  for  example.  Sections  614-64  to  614-72  G.  C,  inclusive. 

Section  614-2,  G.  C,  enumerates  the  various  public  service  en- 
terprises and  defines  what  are  embraced  within  the  term  ''rail- 
road," which,  in  a  general  way,  includes  all  "agencies  for  public 
use  in  the  conveyance  of  persons  or  property  within  this  state." 

Section  614-2a,  G.  C,  defines  what  are  public  utilities  as  used 
in  the  act. 

Prior  to  the  amendment  of  Section  528,  G.  C.  by  the  act  of 
April  27,  1915,  105-106  Ohio  Laws,  page  188,  there  was  no  author- 
ity for  the  suspension  of  a  railroad  rate  by  this  Commission.  Sec- 
tion 614-32  gave  the  Commission  power  to  suspend  an  existing  rate 
of  a  public  utility — ^not  a  proposed  rate — ^but  only  in  case  of  an 
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emergency,  and  with  the  consent  of  the  utility,  but  no  such  power 
was  given  in  reference  to  a  railroad  rate. 

Whatever  power  the  Commission  has  to  suspend  a  proposed 
rate  must  be  found  in  Section  528,  G.  C,  as  amended  in  the  act  of 
April  27,  1915. 

An  examination  of  that  act  discloses  that  it  embraces  three 
sections  of  the  railroad  law,  to-wit..  Sections  508,  528  and  541. 
Each  of  these  original  sections  was  repealed  and  re-enacted  in  an 
amended  form. 

"  Because  for  certain  reasons,  chief  among  which,  doubtless,  was 
to  enable  it  to  exercise  the  right  of  eminent  domain,  a  telephone 
company  is  defined  as  a  common  carrier;  and  because  the  words 
"common  carrier"  appear  once  in  the  amended  Section  528,  it  is 
contended  by  the  City  that  telephone  companies  were  included  in 
that  section.  But  it  is  plainly  apparent  that  the  legislature  had  no 
such  understanding.  It  was  dealing  with  railroads,  repealing  and 
re-enacting  railroad  legislation,  and  the  fact  that  in  the  section  the 
word  "railroad"  is  used  once,  the  word  "carriers"  is  used  twice,  and 
the  words  "common  carriers"  are  used  once,  plainly  indicates  that 
the  drafter  of  the  section  used  the  words  as  synonomous ;  and  the 
words  "common  carrier"  are  not  used  in  that  part  of  the  section 
which  gives  the  Commission  power  to  suspend  rates,  but  follows 
the  proviso,  and  is  in  the  last  sentence  of  the  section,  which  pro- 
vides that  the  burden  of  proof  shall  be  upon  the  common  carrier 
to  sustain  the  reasonableness  of  the  proposed  rate. 

There  are  some  special  provisions  in  the  statutes  which  apply 
to  telephone  companies  and  which  do  not  apply  to  other  public 
utilities,  but  in  such  cases  they  are  always  mentioned  by  name,  and 
in  such  terms  that  there  can  be  no  doubt  as  to  the  meaning  and 
intent — compare,  for  example.  Section  614-60  with  Section  614-61. 

As  a  part  of  the  Act  of  April  27,  1915,  Section  508,  providing 
for  the  filing  of  schedules,  was  also  amended,  and  it  contains  the 
provision  that  all  changes  in  schedules  shall  be  filed  "in  every  de- 
pot, station,  and  office  of  such  railroad  30  days  prior  to  the  time  of 
taking  effect" ;  and  Section  541  was  amended  in  the  same  act,  pro- 
viding that  "all  rates,  fares,  charges,  classifications,  and  joint  rates 
fixed  by  the  Commission  shall  be  in  force  and  be  prima  facie  lawful 
for  two  years  from  the  day  they  take  effect,  etc." 

No  one  would  claim  that  these  provisions  were  intended  to  ap- 
ply to  telephone  companies,  and  it  is  apparent  that  no  part  of  the 
act  was  intended  so  to  apply. 


PuBuc  Utilities  Commission  696 

There  are  reasons  why  it  would  be  impossible  to  apply  the 
provisions  of  this  section  to  a  public  utility.  It  will  be  observed 
that  the  longest  time  for  which  a  proposed  rate  can  be  suspended, 
under  Section  528,  is  30  days ;  and  that  if  the  investigation  is  not 
then  completed  the  Commission  may  "extend  the  time  of  suspen- 
sion for  a  further  period,  not  exceeding  30  days,"  so  that  60  days 
is  the  longest  period  which  can  elapse  from  the  date  of  the  sus- 
pension to  the  final  determination  of  the  reasonableness  of  the  rate. 
In  fixing  a  railroad  rate  the  Commission  does  not  appraise  the  prop- 
erty. True,  the  statute  provides  that  it  may,  but  neither  the  In- 
terstate Commerce  Commission  nor  any  state  commission,  so  far 
as  we  know,  has  ever  attempted  to  fix  a  railroad  rate  in  that  way. 
Usually  but  one  rate  of  a  railroad  is  challenged  in  the  same  proceed- 
ing. Such  rates  are  fixed  by  comparison  with  other  rates,  granted 
by  the  same  or  other  lines,  in  other  localities,  on  the  same  or  sim- 
ilar products,  and  by  examination  of  cost  figures,  and  by  consider- 
ing the  value  of  the  service  and  the  competition  between  various 
points,  and  by  other  standards  of  comparison.  The  burden  of 
proof  is  upon  the  railroad ;  and  as  it  has  all  of  the  data  within  its 
control  and  is  presumed  to  have  collected  the  same  previous  to  its 
proposing  the  rate,  such  matters  can  be  submitted  and  determined 
within  60  days.  But  utility  rates — Section  614-23,  G.  C. — must  be 
based  upon  the  value  of  the  property.  The  language  of  the  statute 
is  ''the  Commission  shall,  with  due  regard,  among  other  things,  to 
the  value  of  all  of  the  property  of  the  public  utility  actually  used 
and  useful  for  the  convenience  of  the  public,  etc."  fix  and  determine 
the  reasonable  rate.  Any  rates  or  charges  not  so  fixed  would  be 
unlawful. 

There  are  but  two  ways  to  ascertain  the  value  of  the  property, 
either  by  appraisal,  or  by  taking  testimony  of  experts,  who  have 
had  time  to  carefully  inspect  it,  as  to  their  opinion  of  its  value.  At 
the  time  of  the  re-enactment  of  Section  528  there  was  but  one  way 
of  determining  the  value.  The  law  was  mandatory  that  the  prop- 
erty must  be  appraised.  Thereafter,  Section  499-8  was  amended 
by  substituting  the  word  "may"  for  "shall."  But  there  are  so 
many  other  provisions  relating  to  the  fixing  of  rates,  which  were 
not  repealed  or  amended,  and  which  can  scarcely  be  complied  with 
without  an  appraisal  of  the  property,  that  the  Commission  has,  ex- 
cept in  a  few  instances  where  the  amount  of  property  was  small, 
caused  an  appraisal  to  be  made  in  all  rate  cases. 

Section  499  G.  C.  points  out  how  carefully  such  appraisals  shall 
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be  made,  and  what  elements  must  be  considered.  An  appraisal  of 
The  Cleveland  Telephone  Company's  property  was  actually  made, 
by  request  of  the  Council  of  said  city,  as  of  April  1, 1914.  With  all 
the  forces  at  the  command  of  the  Commission,  it  took  approxi- 
mately six  months  to  appraise  this  property. 

When  the  appraisal  of  a  utility  property  has  been  made  and  a 
tentative  valuation  is  fixed — Section  499-12,  G.  C. — ^thirty  days 
must  elapse  for  the  filing  of  protests.  Then  the  matter  must  be  set 
down  for  hearing  on  the  protests,  which  hearings  often  consume 
weeks  of  time.  Briefs  may  then  be  submitted  and  the  permanent 
valuation  fixed,  after  which  either  party  may  submit  further  evi- 
dence as  to  the  proper  rate  or  charge  to  be  based  on  such  valuation. 

Assuming  that  by  reason  of  the  amendment  of  Section  499-8 
G.  C,  resort  may  be  had  to  expert  testimony  instead  of  an  actual 
appraisement,  then — Section  499-15  G.  C. — 30  days'  notice  must  be 
given  of  the  time  and  place  of  hearing.  Experts  must  be  given 
time  to  examine  the  property,  or  their  opinions  would  be  valueless ; 
and  after  the  taking  of  testimony  a  tentative  valuation  would  be 
fixed  and  the  investigation  would  proceed  as  before.  In  a  large 
plant,  where  millions  of  dollars  worth  of  property  is  involved,  and 
the  rights  of  thousands  of  consumers  are  involved,  all  of  this  con- 
sumes months  of  time,  and  unless  the  course  laid  down  by  the  law 
is  followed,  no  intelligent  conclusion  could  be  arrived  at,  the  labor 
and  expense  would  be  in  vain,  and  the  rates,  when  finally  estab- 
lished, would  be  illegal.  It  is  only  by  such  painstaking  and  tedious 
process  that  the  rights  of  fhe  respective  parties  can  be  determined 
with  any  degree  of  certainty,  or  that  the  law  can  be  complied  with. 

As  under  the  provisions  of  Section  528,  G.  C,  a  rate  can  be 
suspended,  at  most,  but  60  days,  of  what  avail  would  it  be  and  what 
would  become  of  the  rate  after  that  period,  and  while  the  proceed- 
ing was  going  through  the  legal  course  to  its  final  conclusion  ? 

Doubtless,  the  legislature  could  provide  some  way  whereby  the 
posed  utility  rate  during  the  pendency  of  the  proceeding  to  estab- 
Commission  could  have  some  control,  or  supervision,  over  a  pro- 
lish  the  permanent  rate ;  but  it  has  not  done  so,  and  it  is  not  within 
the  province  of  this  Commission  to  supply  the  omission  by  making 
an  unlawful  order  in  the  premises. 

The  application  for  a  re-hearing  is  denied. 
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No.  1157 — In  the  Matter  of  the  Application  of  The  Lakeside  and 
Marblehead  Railroad  Company  for  a  Modification  of  the  Order 
Entered  on  December  23,  1913,  in  Case  No.  606  Before  The  Pub- 
lic Service  Commission  of  Ohio,  and  for  Permission  to  Issue 
$50,000.00  Additional  Capital  Stock.— Order  Modified. 


(Dated  January  16,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Lakeside  and 
Marblehead  Railroad  Company,  a  corporation  organized  under  the 
laws  of  Ohio,  asking: 

(1)  Such  modification  and  amendment  of  the  order,  made 

and  entered  as  of  date,  December  23,  1913,  in  the  pro- 
ceeding before  the  Public  Service  Commission  of  Ohio, 
(now  The  Utilities  Commission  of  Ohio) ,  as  will  author- 
ize and  permit  the  applicant  in  the  instant  application 
to  devote  to  other  purposes  an  unexpended  balance  of 
$102,102.97  derived  from  the  sale  of  the  $300,000.00 
capital  stock  therein  authorized ;  and 

(2)  The  issue  of  common  capital  stock  of  the  additional 

par  value  of  $50,000.00,  the  proceeds  to  be  applied  to- 
ward the  payment  and  discharge  of  the  applicant's  first 
mortgage,  six  per  cent,  bonds,  of  which  $68,000.00, 
principal  sum  are  now  outstanding. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  exigencies  of  the  appli- 
cant's business  require  other  and  different  expenditure  of  the  un- 
expended balance  of  the  proceeds  derived  from  the  sale  of  said 
capital  stock  authorized  by  said  order  No.  606  of  The  Public  Serv- 
ice Commission  of  Ohio.     It  is,  therefore. 

Ordered,  That  the  unexpended  balance  of  the  proceeds  derived 
from  the  sale  of  $300,000.00,  par  value,  of  the  common  capital  stock 
of  The  Lakeside  and  Marblehead  Railroad  Company  under  author- 
ity of  the  order  made  and  entered,  as  of  date  December  23,  1913, 
in  the  proceeding  before  The  Public  Service  Commission  of  Ohio, 
now  The  Public  Utilities  Commission  of  Ohio,  be  devoted  to  and 
used  for  the  following  purposes  instead  and  in  lieu  of  the  purposes 
provided  in  said  Order  No.  606 : 

To  be  applied,  as  the  applicant  may  elect,  to  the  payment  for : 

(a)     The  payment  and  discharge  of  outstanding 

bonds $  50,000.00 
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(b)  Purchase   and   spreading   of   ballast,   main 

track,  (excess  over  cost  of  present  ballast) ....  '  5,000.00 

(c)  Locomotive  additions  and  betterments,   ac- 
count installation  of  electric  headlights 1,500.00 

(d)  Track  fastenings,  tie  plates 1,000.00 

(e)  New  yard  tracks  and  sidings 20,000.00 

(f )  New  shop  machinery  to  facilitate  locomotive 

repairs    3,500.00 

(g)  Storehouse  for  material  and  supplies 4,500.00 

(h)     New  equipment,  freight  cars 30,000.00 

(i)     Land  for  transportation  purposes 6,500.00 

(j)     New  station  and  general  office  building  at 

Marblehead,    (excess  over  original  cost  of 
structures  to  be  abandoned)  15,000.00 

$137,000.00 
It  is  further 

Ordered,  That  applicant  make  detailed  report  quarterly,  over 
the  oath  of  the  proper  accounting  official,  of  the  expenditure  of  said 
$102,102.97,  such  reports  to  be  made  beginning  with  the  quarter 
ended  March  30,  1918,  within  fifteen  days  thereafter,  and  continued 
at  quarterly  intervals  until  all  of  said  $102,102.97  has  been  ex- 
pended.    It  is  further 

Ordered,  That  where  any  of  said  $102,102.97  is  used  to  pay 
and  discharge  bonds,  said  bonds  shall  forthwith  be  rendered  non- 
negotiable  and  held  by  said  applicant  subject  to  the  further  order 
of  this  Commission.     It  is  further 

.  Ordered,  That  consideration  of  the  said  application  for  author- 
ity to  issue  additional  capital  stock  be  deferred  until  the  expendi- 
ture of  said  $102,102.97  has  been  evidenced  to  and  verified  by  this 
Commission. 


No.  1366 — ^In  the  Matter  of  the  Complaint  of  The  Interurban  Rail- 
way &  Terminal  Company,  a  Corporation  Organized  and  Exist- 
ing Under  the  Laws  of  Ohio,  and  Charles  S.  Thrasher  &  Charles 
M.  Leslie,  Receivers  of  Said  Company. — ^Entry  Sustaining  De- 
murred and  Dismissing  Complaint. 


(Dated  January  21,  1918.) 

This  cause  came  on  to  be  heard,  upon  the  complaint  and  ap^ 
plication  of  The  Interurban  Railway  and  Terminal  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  Ohio,  and  Charles 
S.  Thrasher  and  Charles  M.  Leslie,  receivers  of  said  company,  and 
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upon  the  demurrer  thereto  of  the  City  of  Cincinnati,  and  was 
argued  by  counsel. 

Upon  consideration  whereof^  and  being  fully  advised  in  the 
premises  the  Commission  finds,  for  the  reasons  set  forth  in  its 
opinion,  filed  January  10,  1918,  in  the  proceeding  entitled,  "In 
the  matter  of  the  complaint  of  Mahoning  and  Shenango  Railway 
and  Light  Company  as  to  interurban  rates  of  fares  on  its  lines  of 
interurban  railway,"  No.  1322,  that  it  has  no  jurisdiction  to  modify 
or  change  the  rates  or  fares  for  the  transportation  of  passengers, 
fixed  by  the  various  public  authorities  referred  to  in  the  said  com- 
plaint and  application  and  that  consequently,  it  is  without  juris- 
diction to  grant  the  relief  prayed  for  by  the  complainants,  and  for 
that  reason  the  demurrer  of  the  City  of  Cincinnati  should  be  sus- 
tained, and  the  complaint  and  application  dismissed.  It  is,  there- 
fore. 

Ordered,  That  the  said  demurrer  be  sustained,  and  that  the 
said  complaint  and  application  be,  and  it  hereby  is  dismissed. 

To  which  order  the  Commission  sustaining  the  said  demurrer 
and  dismissing  the  complaint  and  application,  the  complainants, 
The  Interurban  Railway  and  Terminal  Company  and  Charles  S. 
Thrasher  and  Charles  M.  Leslie,  receivers  of  said  company,  and 
each  of  them,  hereby  except. 


INVESTIGATION  AND  SUSPENSION  DOCKET  NO.  35. 

Commodity  and  Express  Rates. 


(Dated  January  14,  1918.) 

It  appearing,  that  there  has  been  filed  with  The  Public  Utilities 
Commission  of  Ohio  by  The  Interurban  Railway  and  Terminal  Com- 
pany, Chas.  S.  Thrasher  &  Chas.  M.  Leslie,  Receivers,  a  tariff  con- 
taining schedules  stating  new  individual  and  joint  rates,  charges, 
rules,  regulations  and  practices,  to  become  effective  January  15, 
1918,  designated  as  Ohio  No.  91,  it  is 

Ordered,  That  the  Commission  upon  complaint  without  formal 
pleading,  enter  upon  a  hearing  concerning  the  propriety  of  the 
changes  and  the  lawfulness  of  the  rates,  charges,  regulations  and 
practices  stated  in  the  schedules  contained  in  said  tariff,  in  so  far 
as  it  publishes  commodity  and  express  rates. 

It   Further   Appearing,  That  said   schedules   make   certain 
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changes  in  rates  for  Ohio  intrastate  transportation  and  the  rights 
and  the  interests  of  the  pubiic  appearing  to  be  injuriously  affected 
thereby,  and  it  being  the  opinion  of  the  Ommission  that  the  effec- 
tive date  of  the  tariff  above  specified,  in  so  far  as  it  publishes  com- 
modity and  express  rates,  should  be  postponed  pending  said  hearing 
and  decision  thereon,  it  is  further 

Ordered,  That  the  operation  of  the  schedules  above  specified 
contained  in  said  tariff,  be  suspended,  and  that  the  use  and  opera^ 
tion  of  the  rates,  charges,  regulations  and  practices  therein  stated, 
be  postponed  upon  traffic  moving  wholly  within  the  state  of  Ohio, 
until  the  fourteenth  day  of  February,  1918,  unless  otherwise  or- 
dered by  the  Commission ;  and  it  is  further 

Ordered,  That  a  copy  of  this  order  be  filed  with  said  schedules 
in  the  office  of  The  Public  Utilities  Commission  of  Ohio,  and  that 
copies  hereof  be  forthwith  served  upon  the  carriers  parties  to  said 
schedules,  and  that  said  carriers  parties  to  said  schedules  be,  and 
they  hereby  are  made  respondents,  and  that  they  be  duly  notified 
of  the  time  and  place  of  the  hearing  above  ordered. 


CALENDAR. 
February  1 — 

10:00  a.  m.-— Investigation  and  suspension  No.  35.     (Interurban  Rail- 
way and  Terminal  Co.,  express  and  commodity  rates). 

February  4 — 

1:30  p.  m. — Joint  application  of  N.  W.  Ohio  Lt.  Co.,  to  buy  Antwerp 
plant. 

1:15  p.  m. — Application  Chespeake  &  Ohio  Northern  R.  R. 

2:00  p.  m.— Application  of  Marion  Co.  Tel.  Co.  to  issue  $39^00  pre- 
ferred stock  and  $42,000  common  stock. 

February  5— 

10:00  a.  m.— Appeal  of  Cleveland  Tel.  Co.  from  rate  ordinance. 
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The  Caancil  of  a  Municipality  May  Borrow  Money  and  Issue  Notes 
of  the  Municipality  for  a  Period  of  One  Year  or  Longer,  Under 
Authority  of  Secticm  3916  Gmeral  Code,  to  Extend  the  Time  of 
Payment  of  an  Obligation  of  the  Municipality,  When  Council 
First  Determines  by  Resolution,  That  Such  Obligation  is  a  Valid 
and  Binding  Obligatimi  of  the  Corporation  as  Provided  in  Sec- 
tion 3917  General  Code.  Such  Notes  are  Payable  From  the 
Sinking  Fund  of  Such  Corporation  Provided  Under  Authority  of 
Section  4506  General  Code. 


No.  891— (Opinion  dated  December  24,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen :    Under  recent  date  you  asked  for  an  opinion  upon 
the  following  questions: 

"1.  Can  a  municipality  legally  issue  notes  for  a  period 
of  one  year  or  longer,  under  authority  of  Section  3916,  General 
Code? 

"2.  If  so,  are  such  notes  legally  payable  by  the  sinking 
fund?" 

Section  3916,  General  Code,  to  which  you  refer,  reads : 

^Tor  the  purpose  of  extending  the  time  of  payment  of  any 
indebtedness,  which  from  its  limits  of  taxation  the  corporation 
is  unable  to  pay  at  maturity,  or  when  it  appears  to  the  council 
for  the  best  interest  of  the  corporation,  the  council  thereof 
may  issue  bonds  of  the  corporation  or  borrow  money  so  as  to 
change  but  not  to  increase  the  indebtedness,  in  such  amounts, 
for  such  length  of  time  and  at  such  rate  of  interest  as  the  coun- 
cil deems  proper,  not  to  exceed  six  per  cent  per  annum,  payable 
annually  or  semi-annually/' 

This  section  authorizes  council  to  'issue  bonds  or  borrow 
money."  In  the  commercial  world  when  a  private  individual  bor- 
rows money  his  liability  is  usually  evidenced  by  a  note  executed 
by  him. 

The  above  section  was  under  consideration  by  Honorable  U.  G. 
Denman,  Attorney-General,  in  an  opinion  to  Honorable  Frank  A. 
Baldwin,  under  date  of  July  25,  1910,.  and  reported  in  the  annual 
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report  of  the  Attorney-General  for  1910-1911,  page  936.    After 

quoting  from  said  Section  3916,  he  says : 

"It  is  not  necessary  under  this  section,  as  is  apparent  from 
the  express  terms  thereof  to  issue  bonds.  Notes  may  be  is* 
sued  to  take  up  the  notes  previously  issued,  and  which  have  be- 
come due." 

In  an  opinion  rendered  by  Honorable  Timothy  S.  Hogan,  Attor- 
ney-General, under  date  of  April  5,  1913,  to  Honorable  G.  T. 
Thomas,  Vol.  II  of  the  Report  of  the  Attorney-General  for  1913, 
page  1485,  the  syllabus  reads : 

"Under  Sections  3916  and  3917,  General  Code,  when  coun- 
cil has  validly  entered  into  an  agreement  of  compromise  of  a 
claim  against  the  city  and  has  issued  bonds  for  the  purpose  of 
paying  such  claim  which  bonds  they  are  unable  to  pay  on  ac- 
count of  taxation  limitations,  they  may  either  issue  notes  or 
bonds  for  the  purpose  of  extending  the  time  of  payment  of 
such  indebtedness." 

After  consideration  of  the  provisions  of  Sections  3916  and 
3917,  General  Code,  I  agree  with  the  above  conclusions  of  my  prede- 
cessors. 

Section  3916,  General  Code,  authorizes  council  to  issue  bonds 
or  borrow  money  "for  such  length  of  time"  as  it  deems  proper. 

The  council  of  a  municipality  may  borrow  money  and  issue 
notes  of  the  municipality  for  a  period  of  one  year  or  longer,  under 
authority  of  Section  3916,  General  Code,  to  extend  the  time  of  pay- 
ment of  an  obligation  of  the  municipality,  when  council  first  deter- 
mines by.  resolution  that  such  obligation  is  a  valid  and  binding  ob- 
ligation of  the  corporation  as  provided  in  Section  3917,  General 
Code. 

Your  second  question  is  as  to  the  authority  of  the  trustees  of 
the  sinking  fund  to  pay  such  notes  issued  under  authority  of  Sec- 
tion 3916,  General  Code. 

Section  4506,  General  Code,  provides: 

"Municipal  corporations  having  outstanding  bonds  or 
funded  debts  shall,  through  their  councils,  and  in  addition  to 
all  other  taxes  authorized  by  law,  levy  and  collect  annually  a 
tax  upon  all  the  real  and  personal  property  in  the  corporation 
sufficient  to  pay  the  interest  and  provide  a  sinking  fund  for 
the  extinguishment  of  all  bonds  and  funded  debts  and  for  the 
payment  of  all  judgments  final  except  in  condemnation  of 
property  cases,  and  the  taxes  so  raised  shall  be  used  for  no 
other  purpose  whatever." 
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The  sinking  fund  provided  for  herein  is  ''for  the  extinguish- 
ment of  all  bonds  and  funded  debts/'  A  debt,  the  time  of  payment 
of  which  has  been  extended  by  the  issuance  of  notes  under  author- 
ity of  Section  3916,  General  Code,  would  be  a  funded  debt  of  the 
municipality  within  the  terms  of  Section  4506,  General  Code. 

Section  4507,  General  Code,  provides,  in  part : 

''In  each  municipality  there  shall  be  a  board,  designated 
as  the  trustees  of  the  sinking  fund,  which  shall  have  the  man- 
agement and  control  of  such  sinking  fund.    *  *  *" 

Section  4517,  General  Code,  provides: 

"The  trustees  of  the  sinking  fund  shall  have  charge  of  and 
provide  for  the  pajnnent  of  all  bonds  issued  by  the  corporation, 
the  interest  maturing  thereon  and  the  payment  of  all  judg- 
ments final  against  the  corporation,  except  in  condemnation 
of  property  cases.  They  shall  receive  from  the  auditor  of  the 
city  or  clerk  of  the  village  all  taxes,  assessments  and  moneys 
collected  for  such  purpose  and  invest  and  disburse  them  in  the 
manner  provided  by  law.  For  the  satisfaction  of  any  obligation 
under  their  supervision,  the  trustees  of  the  sinking  fund  may 
sell  or  use  any  of  the  securities  or  money  in  their  possession." 

This  section  apparently  limits  the  authority  of  the  sinking 
fund  trustees  to  the  "payment  of  all  bonds  issued  by  the  corpora- 
tion, the  interest  maturing  thereon  and  the  payment  of  all  judg- 
ments final,"  except  in  condemnation  cases. 

Under  Section  4506,  General  Code,  supra,  the  sinking  fund  is 
created,  among  other  purposes,  for  the  payment  of  the  "funded 
debts"  of  the  municipality,  and  by  virtue  of  Section  4507,  General 
Code,  the  trustees  of  the  sinking  fund  "shall  have  the  management 
and  control  of  such  sinking  fund."  It  is  clearly  the  intent  of  these 
sections  that  funded  debts  should  be  x)aid  from  the  sinking  fund 
and  that  the  trustees  of  the  sinking  fund  should  have  the  manage- 
ment and  control  of  such  fund.  The  mere  failure  to  insert  the 
words  "funded  debts"  in  Section  4517,  General  Code,  will  not  de- 
prive the  trustees  of  the  sinking  fund  on  authority  to  pay  the 
funded  debts  of  the  municipality  from  the  sinking  fund. 

Where  a  municipal  corporation  has  borrowed  money  and  is- 
sued notes  extending  the  time  of  payment  of  an  indebtedness  of 
such  corporation  under  authority  of  Section  3916,  General  Code, 
such  notes  are  payable  from  the  sinking  fund  of  such  corporation 
provided  under  authority  of  Section  4506,  General  Code. 
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A  Service  Rendered  by  a  Municipality  to  its  Inliabitants,  Conducted 
as  a  Business  and.  Indeed,  Capable  of  Being  Operated  at  a  Profit^ 
is  a  Public  Utility  if  it  Supplies  a  PuUic  Necessity  and  Therie  is  a 
Natural  Limitation  Upon  its  Rendition;  but  Where  Such  Limita- 
tions Upcm  the  Rendition  of  a  Particular  Service  as  May  Exist 
at  a  Given  Time  are  Temporary  or  Artificial  and  in  Normal  Times 
no  Such  Limitation  Exists,  the  Service  is  not  a  Public  Utility. — 
If  a  Municipal  Coal  Yard  is  Directly  and  Immediately  Necessary 
to  Preserve  Public  Health,  Safety  and  Economic  Welfare,  There 
is  no  Principle  on  Which  the  Power  to  Establish  Such  an  Enter- 
prise Could  be  Denied.  The  Same  Would  be  True  Respecting  the 
Distribution  of  Milk,  Groceries,  Meats  and  Other  Public  Neces- 
sities.— ^Even  in  the  Face  of  the  Present  Great  Emergency  the 
Council  or  the  Electors  of  a  Non-Charter  City,  if  it  is  Deemed 
Greatly  Necessary  for  the  Public  Health,  Safety  and  Welfare  to 
Enter  the  Retail  Coal  Business,  May  not  do  so.  In  Short  the 
Thing  Inquired  About  Cannot  be  Undertaken  Even  as  a  Police 
Measure.  This  Does  not  Affect  the  Administration  of  the  Poor 
Laws. 


No.  840— (Opinion  dated  December  7,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:  I  am  in  receipt  of  several  communications  from 
city  solicitors  of  the  state  requesting  my  opinion  on  the  right  of  a 
city  to  establish,  maintain  and  operate  a  municipal  coal  yard. 

Inasmuch  as  these  requests  concern  a  matter  of  state-wide  in- 
terest and  importance,  I  am  taking  the  liberty  of  expressing  my 
views  with  respect  to  same  in  an  opinion  addressed  to  the  bureau. 
The  questions  presented  in  said  requests  for  my  opinion  amount, 
in  substance,  to  the  following: 

Are  either  charter  or  non-charter  cities  authorized  and 
empowered  under  the  constitution  and  statutes  to  establish, 
maintain  and  operate  a  municipal  coal  yard  for  the  purpose  of 
buying  coal  and  selling  it  in  a  retail  way  to  the  citizens  of  said 
city,  and  to  expend  public  funds  therefor? 

Neither  the  constitution  nor  the  statutes  of  the  state  of  Ohio 
contain  any  express  provision  granting  to  cities  the  power  to  es- 
ablish,  maintain  and  operate  a  municipal  coal  yard  for  the  above 
mentioned  purpose. 

If  such  power  exists  at  all  it  is  contained  in  and  must  be  im- 
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plied  from  some  general  grant  of  power.  The  constitutional  and 
statutory  provisions  to  which  my  attention  has  been  directed  in  this 
regard  are  as  follows : 
Article  XVIII: 

''Section  2.  General  laws  shall  be  passed  to  provide  for 
the  incorporation  and  government  of  cities  and  villages;  and 
additional  laws  may  also  be  passed  for  the  government  of  mu- 
nicipalities adopting  the  same ;  but  no  such  additional  law  shall 
become  operative  in  any  municipality  until  it  shall  have  been 
submitted  to  the  electors  thereof,  and  affirmed  by  a  majority  of 
those  voting  thereon,  under  regulations  to  be  established  by 
law/' 

"Section  3.  Municipalities  shall  have  authority  to  exer- 
cise all  powers  of  local  self-government  and  to  adopt  and  en- 
force within  their  limits  such  local  police,  sanitary  and  other 
similar  regulations,  as  are  not  in  conflict  with  general  laws." 

"Section  4.  Any  municipality  may  acquire,  construct, 
own,  lease  and  operate  within  or  without  its  corporate  limits, 
any  public  utility  the  product  or  service  of  which  is  or  is  to  be 
supplied  to  the  municipality  or  its  inhabitants,  and  may  con- 
tract with  others  for  any  such  product  or  service.  The  ac- 
quisition of  any  such  public  utility  may  be  by  condemnation  or 
otherwise,  and  a  municipality  may  acquire  thereby  the  use  of, 
or  full  title  to,  the  property  and  franchise  of  any  company  or 
person  supplying  to  the  municipality  or  its  inhabitants  the 
service  or  product  of  any  such  utility." 

"Section  5.  Any  municipality  proceeding  to  acquire,  con- 
struct, own,  lease  or  operate  a  public  utility,  or  to  contract  with 
any  person  or  company  therefor,  shall  act  by  ordinance  and 
no  such  ordinance  shall  take  effect  until  after  thirty  days  from 
its  passage.  If  within  said  thirty  days  a  petition  signed  by  ten 
per  centum  of  the  electors  of  the  municipality  shall  be  filed 
with  the  executive  authority  thereof  demanding  a  referendum 
on  such  ordinance  it  shall  not  take  effect  until  submitted  to  the 
electors  and  approved  by  a  majority  of  those  voting  thereon. 
The  submission  of  any  such  question  shall  be  governed  by  all 
the  provisions  of  Section  8  of  this  article  as  to  the  submission 
of  the  question  of  choosing  a  charter  commission." 

"Section  7.  Any  municipality  may  frame  and  adopt  or 
amend  a  charter  for  its  government  and  may,  subject  to  the 
provisions  of  Section  3  of  this  article,  exercise  thereunder  all 
powers  of  local  self-government. 

"Section  12.  Any  municipality  which  acquires,  constructs 
or  extends  any  public  utility  and  desires  to  raise  money  for 
such  purposes  may  issue  mortgage  bonds  therefor  beyond  the 
general  limit  of  bonded  indebtedness  prescribed  by  law;  pro- 
vided that  such  mortgage  bonds  issued  beyond  the  general 
limit  of  bonded  indebtedness  prescribed  by  law  shall  not  im- 
pose any  liability  upon  such  municipality  but  shall  be  secured 
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only  upon  the  property  and  revenues  of  such  public  utility^  in- 
cluding a  franchise  stating  the  terms  upon  which,  in  case  of 
foreclosure,  the  purchaser  may  operate  the  same,  which  fran- 
chise shall  in  no  case  extend  for  a  longer  period  than  twenty 
years  from  the  date  of  the  sale  of  such  utility  and  franchi^ie 
on  foreclosure." 

''Section  13.  Laws  may  be  passed  to  limit  the  power  of 
municipalities  to  levy  taxes  and  incur  debts  for  local  purposes 
and  may  require  reports  from  municipalities  as  to  their  finan- 
cial condition  and  transactions,  in  such  form  as  may  be  pro- 
vided by  law,  and  may  provide  for  the  examination  of  the 
vouchers,  books  and  accounts  of  all  municipal  authorities,  or 
of  public  undertakings  conducted  by  such  authorities.'' 


«» 


Section  4206,  G.  C. : 

''The  legislative  power  of  each  city  shall  be  vested  in,  and 
exercised  by  a  council,  composed  of  not  less  than  seven  mem- 
bers, four  of  whom  shall  be  elected  by  wards  and  three  of 
whom  shall  be  elected  by  electors  of  the  city  at  large.    *  *  *" 

Section  4227-1,  G.  C. : 

"Ordinances  and  other  measures  providing  for  the  exer- 
cise of  any  and  all  powers  of  government  granted  by  the  con- 
stitution or  now  delegated  or  hereafter  delegated  to  any  munic- 
ipal corporation,  by  the  general  assembly,  may  be  proposed  by 
initiative  petition.  Such  initiative  petition  must  contain  the 
signatures  of  not  less  than  ten  per  centum  of  the  electors  of 
such  municipal  corporation.    ****** 

Section  4324,  G.  C. : 

"The  director  of  public  service  shall  manage  and  supervise 
all  public  works  and  undertakings  of  the  city,  except  as  other- 
wise provided  by  law,  and  shall  have  all  powers  and  perform 
all  duties  conferred  upon  him  by  law.  He  shall  keep  a  record 
of  his  proceedings,  a  copy  of  which,  certified  by  him,  shall  be 
competent  evidence  in  all  courts.'* 

Section  4326,  G.  C. : 

"The  director  of  public  service  shall  manage  water,  light- 
ing, heating,  power,  garbage  and  other  undertakings  of  the 
city,  parks,  baths,  play  grounds,  market  houses,  cemeteries, 
crematories,  sewage  disposal  plants  and  farms,  and  shall  make 
and  preserve  surveys,  maps,  plans,  drawings  and  estimates. 
He  shall  supervise  the  construction  and  have  charge  of  the 
maintenance  of  public  buildings  and  other  property  of  the 
corporation  not  otherwise  provided  for  in  this  title.  He  shall 
have  the  management  of  all  other  matters  provided  by  the 
council  in  connection  with  the  public  service  of  the  city."* 

In  so  far  as  I  have  been  able  to  ascertain,  the  above  quoted  sec- 
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tions  contain  the  only  grants  of  power  from  which  the  power  in 
question  might  be  implied.  These  provisions  in  their  application 
to  the  matter  in  hand  refer  to  two  things,  viz:  (1)  powers  of  local 
self-government;  and  (2)  public  utilities.  In  order  that  the  right 
of  a  municipality  to  establish  and  operate  a  municipal  coal  yard  in 
the  manner  above  mentioned  may  be  considered  to  exist,  it  must 
be  first  shown  that  the  doing  of  that  thing  amounts  to  the  exercise 
of  a  power  of  local  self-government  or  to  the  establishment  and  op- 
eration of  a  public  utility. 

In  the  face  of  the  absence  of  express  authority  granted  by  the 
legislature  to  a  non-charter  city  to  do  the  thing  about  which  inquiry 
is  made,  it  is  obvious  that  the  enterprise  must  be  classified  either  as 
a  government  one  or  as  a  public  utility  before  the  application  of  the 
general  constitutional  provisions  which  have  been  quoted  may  be 
made. 

Two  kinds  of  enterprises  are  rather  sharply  distinguished  in 
the  constitution  itself;  so  that  for  the  purposes  of  this  opinion  I 
feel  justified  in  assuming  that  a  given  enterprise  cannot  at  the 
same  time  be  a  governmental  one  and  a  public  utility,  but  must  be 
one  or  the  other. 

In  the  dissenting  opinion  by  Donahue,  J.,  in  State  ex  rel.  vs. 
Lynch,  88  O.  S.  106,  this  distinction  is  not  made,  but  it  is  argued 
that  anything  which  a  municipal  corporation  may  appropriately 
be  authorized  to  do  is  necessarily  governmental.  Reference  is  made 
therein  to  such  activities  as  owning  and  operating  a  municipal 
power,  lighting  and  heating  plant ;  provision  for  water  supply ;  the 
ownership  and  maintenance  of  public  grounds,  parks  and  recreation 
centers ;  the  establishment  of  municipal  lodging  houses,  public  baths 
and  bath  houses ;  the  establishment  of  public  libraries  and  reading 
rooms ;  and  the  maintenance  of  public  band  concerts. 

It  is  submitted  that  all  these  activities  do  not  fall  within  the 
same  class  for  the  purpose  of  our  present  discussion.  Clearly 
enough  the  ownership  and  operation  of  a  lighting  or  water  plant  is 
a  public  utility;  but  with  equal  clearness  it  seems  to  me  that  the 
maintenance  of  free  band  concerts  and  free  libraries  is  not  a  public 
utility.  One  distinction  which  will  at  once  assert  itself  between  the 
two  classes  as  exemplified  by  these  instances  is  that  in  the  case  of 
a  municipal  water  or  light  plant  a  charge  is  made  for  the  service 
furnished  by  the  municipality;  while  in  the  case  of  the  libraries 
and  band  concerts  the  service  is  furnished  free. 

Now  both  classes  of  activities  might  constitute  ''public  pur- 
pose" within  the  constitutional  limitations  upon  the  power  of  tax* 
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ation  resulting  from  provisions  like  Article  1,  Section  19  of  the 
Ohio  Constitution,  or  the  limitations  inherent  in  the  liature  of  the 
taxing  power  itself.  Thus,  it  is  conceded  that  the  power  of  taxation 
can  be  constitutionally  exerted  only  for  a  public  purpose,  yet  there 
may  be  more  than  one  kind  of  public  purpose,  and  here  we  are 
forced  to  assume  that  there  are  two  distinct  kinds  of  such  purposes. 

The  argument  of  Donahue,  J.,  appears  to  me  to  be  responsive 
to  the  general  question  as  to  what  constitutes  a  public  purpose,  but 
on  the  point  on  which  it  is  actually  made,  viz:  as  to  whether  or 
not  the  maintenance  of  a  municipal  moving  picture  show  is  a  gov- 
ernmental activity  as  distinguished  from  a  public  utility — that  is 
to  say,  falls  within  what  might  be  termed  the  police  activities  of  the 
municipality  or  within  the  proprietary  functions  thereof,  the  argu- 
ment, as  I  have  stated,  does  not  appeal  to  me  as  satisfactory. 

What  then  is  the  distinction  between  a  public  utility  and  a  gov- 
ernmental enterprise  other  than  a  public  utility?  It  seems  that 
the  only  satisfactory  approach  to  this  distinction  lies  in  an  adequate 
definition  of  the  phrase  "public  utility."  Without  quoting  authori- 
ties and  indeed  without  referring  to  any  except  Prof.  Bruce  Wy- 
man's  Work  on  Public  Service  Companies,  Section  50,  let  me  say 
that  I  am  satisfied  that  a  single  and  certain  test  can  be  laid  down 
for  the  determination  of  this  question.  A  public  utility  is  a  calling 
or  service  which  is  inherently  monopolistic  in  character.  A  calling 
or  service  becomes  monopolistic  in  character  when  it  responds  to  an 
obvious  public  need  and  there  are  natural  limitations  upon  the  abil- 
ity of  private  individuals  freely  to  supply  the  need.  Such  limitar 
tions  may  surround  the  source  of  the  supply  of  the  raw  material 
required ;  though  at  this  date  it  would  probably  be  unsafe  to  say 
that  a  limitation  on  the  supply  of  raw  material  makes  the  supply- 
ing of  the  commodity,  however  necessary  it  may  be  to  the  public 
in  a  given  state  of  civilization,  a  "public  calling."  More  frequently 
and  certainly  more  obviously  an  inherent  limitation  upon  the  rendi- 
tion of  the  service  or  the  supplying  of  the  commodity  because  of 
the  nature  of  the  medium  of  distribution  required  is  sufiicient  to 
make  the  calling  a  public  utility.  Thus,  though  it  must  be  admitted 
that  the  decisions  are  not  all  in  harmony,  it  seems  clear  to  me  that 
a  water  works  is  a  public  utility,  not  because  the  people  need  water, 
but  because  pipes  are  necessary  to  transport  it;  so  that  the  sup- 
plying of  water  by  means  of  wagons,  or  by  some  such  means,  would 
not  be  a  public  calling  unless  indeed  the  person  engaged  in  it  had  a 
natural  monopoly  on  the  source  of  supply  of  pure  water.    If  that 
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source  were  equally  open  to  all  it  is  difficult  to  see  how  supplying 
water  in  bottles,  transported  by  means  of  wagons,  or  other  vehicles, 
to  the  premises  of  the  consumer,  could  be  regarded  as  a  public  utU- 
ity  upon  any  grounds  that  are  not  common  to  practically  all  occu- 
pations engaged  in  furnishing  commodities  of  common  public  con- 
sumption. Clothing,  milk,  bread,  meat — all  these  things  are  no 
less  necessary  than  water,  and  unless  all  the  clothing  is  made  in 
one  place;  unless  some  one  owns  all  the  cows  there  are  in  the  im- 
mediate neighborhood;  unless  some  such  circumstance  varies  the 
ordinary  condition  of  affairs,  I  do  not  see  that  furnishing  any  such 
necessary  commodity  can  be  a  public  utility  in  and  of  itself.  Many 
cases  apparently  overlook  this  obvious  distinction.  Seemingly  such 
a  distinction  was  overlooked  in  Laughlin  vs.  City  of  Portland,  111, 
Me.  486,  51  L.  R.  A.  (n.  s.)  1143,  sustaining  the  constitutionality  of 
a  statute  expressly  authorizing  a  municipality  to  maintain  a  public 
yard  for  the  sale  of  fuel  to  its  inhabitants  at  cost  as  against  the  ob- 
jection that  it  involved  an  unconstitutional  extension  of  the  taxing 
power. 

The  same  oversight  is  even  more  palpable  in  Holton  vs.  Ca- 
milla, 134  Ga.,  560,  31  L.  R.  A.  (n.  s.)  116. 

These  decisions,  from  which  there  is  a  great  temptation  to 
quote  at  length,  set  forth  with  great  ability  and  learning  the  history 
of  the  growing  recognition  by  the  courts  of  the  broad  scope  of  what 
constitutes  a  "public  purpose,"  but  in  my  opinion  their  reasoning 
does  violence  to  the  principle  which  I  have  tried  to  state  and  which 
I  believe  to  be  sound. 

On  the  other  hand  there  are  many  cases  which  I  believe  to  be 
sustained  by  a  better  reasoning  which  hold  that  a  purely  business 
activity  of  a  municipal  corporation  in  which  the  municipality  comes 
into  competition  with  private  enterprise  cannot  be  sustained  unless 
the  activity  amounts  to  a  public  calling. 

State  vs.  Toledo,  48  O.  S.  112-137 ; 
Keene  vs.  Waycross,  101  Ga.,  558 ; 

31  L.  R.  A.  n.  s.,  119 ; 
Baker  vs.  City  of  Grand  Rapids,  142  Mich.,  687 ; 
State  ex  rel  Mueller  vs.  Thompson,  149  Wis.  488 ; 

43  L.  R.  A.  n.  s.,  339 ; 
Rippe  vs.  Becker,  56  Minn.  100,  22  L.  R.  A.  857 ; 
People  ex  rel.  Detroit  &  H.  R.  Co.  vs.  Salem, 

20  Mich.,  452 ; 
Union  Ice  &  Coal  Co.  vs.  Town  of  Ruston, 

135  La.  898,  L.  R.  A.  (1915.B)  859 ; 
Opinion  of  the  Justices,  155  Mass.,  601. 

15  L.  R.  A.  10. 
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It  must  be  admitted  that  a  very  strong  argument  is  made  by 
the  Maine  Court  in  the  Portland  case,  supra,  to  sustain  its  position 
of  the  opinion  it  will  be  found  that  the  court  does  not  deny  the  dis- 
tinction which  I  have  laid  down  but  merely  attempts  to  apply  the 
principles  for  which  I  have  contended  to  the  coal  business  by  assert- 
ing  that  the  existence  of  a  monopoly  in  the  coal  business  is  a  fact  of 
which  the  court  should  take  judicial  notice.    I  find  myself  unable  to 
follow  the  Maine  Court  to  the  conclusion  reached  by  that  court  for 
the  reason  that  though  it  be  admitted  that  there  is  a  monopoly  in 
the  production  of  coal  in  the  sense  in  which  the  Maine  court  defined 
the  term  "monopoly,"  yet  it  does  not  follow  that  there  is  any  in- 
herent or  natural  monopoly  in  the  distribution  of  coal  to  the  ulti- 
mate consumer.    In  other  words,  the  reasoning  of  the  court  goes 
no  further  than  to  support  the  conclusion  that  the  business  of  min- 
ing coal  is  a  public  calling.    The  court  reaches  this  difficulty  when 
it  comes  to  deal  with  the  argument  that  if  selling  coal  to  public 
consumers  is  a  public  calling,  then  the  operation  of  a  grocery  store 
or  meat  market  or  bakery  is  likewise  a  public  calling.    It  seems  to 
me  that  the  production  of  coal  and  its  distribution  to  the  markets 
i    not  characterized  by  monopolistic  conditions  in  this  country  at 
the  present  time  to  a  greater  degree  than  the  business  of  supply- 
ing meat,  for  example.     Whatever  doubt  there  may  be  on  this 
score  the  decision  of  the  Supreme  Court  of  this  state  in  State  vs. 
Toledo  seems  to  me  to  foreclose  further  discussion  of  the  question. 
In  that  case  the  court  expressed  the  following  dictum : 

''It  is  inquired,  why  do  not  municipalities  also  purchase 
coal  mines  and  issue  their  bonds  therefor,  and  embark  in  the 
business  of  mining  and  selling  coal  to  private  consumers?  An 
obvious  reply  is,  that  coal  and  other  fuel  may  be  carried  to  the 
consumer  by  the  ordinary  channels  of  transportation,  and  at 
comparatively  moderate  expense,  while  in  conveying  natural 
gias,  streets  must  be  opened,  pipes  laid,  works  erected,  fixtures 
and  machinery  purchased,  and  other  expenses  incurred,  beyond 
the  enterprise  and  capital  of  an  individual." 

I  think  it  is  obvious  that  under  the  sections  of  the  constitution 
above  quoted,  which  purport  to  confer  upon  any  municipality  the 
power  to  construct  and  operate  public  utilities,  there  must  be  some 
limitation.  The  term  "public  utility"  must  be  capable  of  definition 
in  the  nature  of  the  case.  The  authorities— «ven  the  Maine  case, 
in  which  the  result  is  opposed  to  the  conclusion  which  I  have 
reached — sustain  the  definition  which  I  have  suggested  and  which 
makes  monopoly  the  test.    The  Maine  case  is  in  my  opinion  errone- 
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ous,  first,  because  the  monopolistic  conditions  surrounding  the  coal 
business  therein  referred  to  are  artificial  and  illegal  instead  of  nat- 
ural, and,  second,  because  such  conditions  pertain  to  what  might  be 
termed  the  production  end  of  the  business  instead  of  the  supplying 
end  of  the  business. 

Again,  the  present  need  for  public  coal  yards  which  I  assume 
to  exist  is  temporary  in  its  character.  More  will  be  said  on  this  point 
in  dealing  with  the  next  branch  of  the  question.  At  the  present 
time  it  is  sufficient  to  state  that  in  my  opinion  the  power  granted  by 
Sections  4  et  seq.  of  Article  XVIII  of  the  constitution  is  to  conduct 
such  operations  as  through  a  period  of  years  and  under  normal  con- 
ditions constitute  public  utilities.  An  enterprise  which  today  calls 
for  governmental  operation  but  tomorrow  in  normal  times  will 
not  stand  in  need  of  governmental  control  cannot  in  my  judgment 
be  termed  a  public  calling. 

I  conclude,  therefore,  on  the  first  branch  of  the  question,  that 
a  service  rendered  by  a  municipality  to  its  inhabitants,  conducted 
as  a  business  and,  indeed,  capable  of  being  operated  at  a  profit,  is  a 
public  utility  if  it  supplies  a  public  necessity  and  there  is  a  natural 
limitation  upon  its  rendition ;  but  where  such  limitations  upon  the 
rendition  of  a  particular  service  as  may  exist  at  a  given  time  are 
temporary  or  artificial  and  in  normal  times  no  such  limitation  exists, 
the  service  is  not  a  public  utility.  The  need  which  the  public  may 
have  for  such  services  at  such  time  is  one  that  government  broadly 
considered  is  not  powerless  to  supply,  but  the  activity  would  not  be 
a  public  utility  under  such  circumstances  but  would  rather  embody 
en  exertion  of  the  police  power  which  is  to  be  sharply  distinguished 
from  the  operation  of  a  public  utility.  The  business  of  supplying 
coal  to  domestic  and  industrial  consumers  in  a  city  is  not  normally 
one  with  respect  to  which  there  is  any  natural  or  inherent  limita- 
tion of  a  monopolistic  character,  whatever  may  be  said  respecting 
the  business  of  mining  coal.  Therefore  such  business  is  not  a  pub- 
lic calling  and  a  municipal  coal  yard  would  not  be  a  public  utility. 

Coming  now  to  a  consideration  of  whether  or  not,  though  a 
municipal  coal  yard  is  not  a  public  utility  such  an  enterprise  may 
be  justified  under  present  abnormal  conditions  as  a  governmental 
one.  On  this  point  we  have  the  opinion  of  the  Massachusetts  Su- 
preme Judicial  Court  in  re  Municipal  Fuel  Plants,  182  Mass.  605, 
60  L.  R.  A.  592,  the  head  note  in  which  is  as  follows : 

"Municipalities  have  authority  to  provide  fuel  for  paupers, 
but  they  cannot  be  given  power  by  the  legislature  to  buy  and 
sell  fuel  in  competition  with  private  enterprise,  although  it  is 
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scarce  and  high  in  price  and  the  cost  to  consumers  may  be 
thereby  reduced,  unless  there  is  such  a  scarcity  as  to  create  a 
general  and  wide-spread  distress  in  the  communily  which  can- 
not be  met  by  private  enterprise." 

I  think  I  am  able  to  say  on  the  basis  of  the  experience  of  this 
office  during  the  past  few  months  that  private  enterprise  has  most 
assuredly  broken  down  at  this  time  as  a  means  of  supplying  the 
great  and  pressing  need  for  coal.  The  conditions  suggested  by 
the  Massachusetts  court  seem  to  be  satisfied  and  if  this  decision 
is  sound  it  would  follow  that  to  avoid  public  suffering  and  quite 
apart  from  such  services  as  a  municipality  might  render  in  the  re- 
lief of  the  poor,  a  municipal  corporation,  if  it  possesses  the  general 
police  power,  may  temporarily  and  during  the  existence  of  the 
emergency  enter  the  business  of  retailing  coal. 

The  idea  that  the  police  power  must  be  held  adequate  to  meet 
all  emergencies  and  therefore  may  be  called  into  practical  opera- 
tion by  a  given  emergency  towards  ends  to  which  it  would  not  relate 
did  the  emergency  not  exist  is  expressed  in  the  recent  case  of  Wil- 
son vs.  New,  37  Supreme  Ct.  Rep.  298.  In  this  case  the  Supreme 
Court  of  the  United  States  held  that  the  Adamson  law,  by  which 
Congress  attempted  a  temporary  regulation  of  the  wages  of  the 
employes  of  interstate  railroads,  was  within  the  power  of  Congress 
to  regulate  commerce.  It  was  admitted  that  the  power  to  regulate 
wages  as  ordinarily  no  part  of  the  power  to  regulate  commerce; 
but  it  was  laid  down  broadly  that  when  a  dispute  between  employ- 
ers and  employes  respecting  wages  threatened  to  paralyze  interstate 
commerce  Congress  was  not  to  be  held  powerless  to  take  such  ac- 
tion as  would  put  an  end  to  the  dispute  and  keep  commerce  moving. 

On  this  reasoning  it  would  seem  that  if  the  conditions  laid 
down  by  the  Massachusetts  case  were  satisfied  and  if  the  only  way 
in  which  the  inhabitants  of  a  municipality  could  obtain  an  adequate 
supply  of  coal  would  be  through  the  entry  of  the  municipality  into 
the  business  of  selling  coal,  the  police  power  of  the  municipality,  to 
the  extent  such  power  were  possessed  by  the  corporation,  might  be 
invoked  to  sustain  the  enterprise  during  the  existence  of  the  emer- 
gency conditions.  The  principle  is  that  the  police  power  may  avail 
itself  of  any  method  which  the  necessities  of  the  case  require.  As 
has  been  suggested  the  power  may  be  likened  to  the  individual  right 
of  self-defense.  Both  are  alike  at  all  times  limited  by  the  rule  of 
necessity,  but  so  far  as  present  considerations  are  concerned  by  no 
other  rule.    Therefore,  if  a  municipal  coal  yard  is  directly  and  im- 
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mediately  necessary  to  preserve  public  health,  safety  and  economic 
welfare,  I  know  of  no  principle  on  which  the  power  to  establish  such 
an  enterprise  could  be  denied.  The  same  would  be  true  respecting 
the  distribution  of  milk,  groceries,  meats  and  other  public  neces- 
sities. 

This  conclusion,  with  which  I  am  satisfied,  brings  me  to  the 
consideration  of  the  question  as  to  whether  a  non-charter  munici- 
pality has  adequate  police  power.  Prior  to  the  adoption  of  Article 
XVIII  of  the  constitution  it  would  probably  have  to  be  conceded 
that  municipalities  did  not  have  any  inherent  local  police  power  and 
that  they  possessed  such  powers  only  as  were  expressly  or  by  nec- 
essary implication  granted  to  them  by  the  legislature.  It  may  be 
argued  that  the  adoption  of  Article  XVIII  did  change  the  law  in 
this  respect.  Sections  2  and  3  of  that  article  have  been  quoted. 
The  first  of  them  enjoins  upon  the  general  assembly  the  duty  of 
passing  general  laws  for  the  government  of  municipalities.  I  think 
it  must  be  conceded  that  whatever  is  provided  by  those  general 
laws  is  binding  upon  municipalities  which  do  not  adopt  charters  or 
avail  themselves  of  special  laws  passed  for  the  government  of  mu- 
nicipalities adopting  the  same.  In  other  words,  whatever  may  be 
the  inherent  i)owers  of  non-charter  cities  they  are  certainly  subject 
to  the  general  laws. 

Section  3  of  the  article  in  terms  applies  to  all  municipalities. 
It  gives  to  them  "all  powers  of  local  self-government"  and  the  power 
to  adopt  and  enforce  such  local  police,  sanitary  and  other  similar 
regulations  as  are  not  in  conflict  with  general  laws. 

Looking  only  to  the  face  of  the  constitution  it  might  be  con- 
tended that  the  effect  of  Section  3  upon  non-charter  cities  is  to  re- 
verse the  presumption  that  formerly  existed  with  respect  to  the 
powers  of  municipalities  in  the  governmental  field,  so  that  now  if 
Section  3  is  to  be  given  any  effect  it  means  that  municipalities  have 
all  governmental  powers  which  are  not  taken  away  from  them  by 
general  laws  instead  of  being  limited  to  such  powers  as  were  affirma- 
tively conferred  upon  them  by  general  laws,  as  formerly.  To  be 
sure,  we  should  have  to  find  in  the  general  laws  appropriate  vehicles 
for  the  exercise  of  such  powers  as  might  be  deemed  to  be  granted 
to  municipalities  by  the  self-executing  provisions  of  Section  3,  but 
when  reference  is  had  to  the  sections  of  the  General  Code  relative 
to  the  powers  of  council  and  the  director  of  public  service  and  to 
the  powers  of  the  electors  to  be  exercised  through  the  initiative,  it 
would  seem  that  no  difficulty  is  to  be  encountered  here.    Council  has 
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all  the  legislative  powers  of  the  municipality.  The  director  of  pub- 
lic service  is  the  officer  who  has  to  administer  all  of  the  public  un- 
dertakings of  the  municipality;  and  those  undertakings  are  not 
enumerated  exhaustively  but  include  such  as  may  be  established  by 
council,  in  addition  to  those  expressly  provided  by  law.  The  electors 
have  the  right  to  initiate  any  measure  within  the  power  of  the 
municipality  under  the  constitution. 

Construing  the  sections  as  they  are,  then,  one  might  have  no 
difficulty  in  coming  to  the  conclusion  that  local  police  power  is  fully 
granted  to  all  municipal  corporations  in  this  state  regardless  of 
their  classification  as  charter  or  non-charter  cities,  and  that  it  may 
be  exercised  by  council,  and  in  the  case  under  consideration  its  ad- 
ministration may  be  conferred  upon  the  director  of  public  service. 
However,  we  now  come  face  to  face  with  the  decisions  of  our  own 
Supreme  Court  in  State  ex  rel.  vs.  Lynch,  supra,  and  in  Billings  vs. 
Railway  Co.,  92  0.  S.  478.  In  these  cases,  especially  the  first  of 
them,  it  was  apparently  held  that  Article  XVIII,  Section  3,  is  not 
self -executing  and  that  the  only  way  a  municipality  may  avail  itself 
of  the  grant  of  power  therein  would  be  to  adopt  a  charter  under 
Section  7  et  seq.  of  the  same  article.  The  remarks  of  the  judges 
delivering  the  opinions  of  the  court  in  these  cases  on  this  point 
were  not  strictly  necessary  to  the  decisions  in  each  case;  but  it 
would  seem  that  they  embody  the  law  as  it  has  been  decided. 

In  the  Lynch  case  it  was  held  that  a  non-charter  municipality 
might  not  point  to  Article  XVIII,  Section  3,  as  its  authority  for 
operating  a  municipal  moving  picture  show.  This  decision  was 
clearly  right;  for  a  municipal  moving  picture  show  would  not  be 
an  activity  referable  to  the  police  power  in  any  sense;  nor  could 
it  be  justified  as  a  public  utility.  It  would  have  exactly  the  same 
standing  as  a  municipal  coal  yard  would  have  in  ordinary  times. 
Indeed,  three  members  of  the  court  in  the  Lynch  case  agreed  that 
the  enterprise  was  open  to  condemnation  for  this  reason  in  addition 
to  the  other  one  suggested. 

In  Billings  vs.  Railroad  Co.  it  was  held  that  a  municipality 
which  had  adopted  a  charter  was  thereby  exempted  from  the  opera- 
tion of  general  laws  prescribing  the  conditions  upon  which  fran- 
chises to  operate  street  railways  might  be  granted  by  municipal 
corporations  generally.  The  inference  from  this  decision  and  from 
the  case  of  Carpenter  vs.  Cincinnati,  92  0.  S.  473,  is  that  a  city 
which  has  not  adopted  a  charter  remains  subject  to  the  general 
laws  in  such  matters.    This,  as  I  have  pointed  out,  is  correct  for  the 
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reason  that  a  non-charter  city  is  at  all  times  subject  to  control  both 
with  respect  to  its  frame  work  of  government  and  with  respect  to 
the  extent  of  its  powers  by  the  legislature,  but  it  does  not  follow 
from  those  last  two  decisions  that  the  old  rule  of  strict  construc- 
tion of  municipal  powers  still  obtains  in  this  state. 

The  opposing  argument  would  be  that  Article  XVIII,  Section 
3,  is  self -executing  in  the  sense  in  which  I  have  described  the  effect 
of  that  section.  That  is  to  say,  under  it  the  powers  of  a  munici- 
pality are  original,  not  derivative.  They  are  subject,  however,  to 
control;  to  dimunition,  not  addition;  to  regulation,  not  creation. 
They  may  be  diminished  or  regulated  by  the  general  laws  of  the 
state,  if  such  general  laws  apply  to  them,  or  by  the  locally  adopted 
charter,  but  when  either  the  general  laws  or  the  charter  are  silent 
the  power  springs  directly  from  the  constitution. 

Section  2  of  Article  XVIII  provides  for  the  passage  of  general 
laws  for  the  organization  and  government  of  municipal  corpora- 
tions. Article  XIII,  Section  6,  which  formerly  governed  this  sub- 
ject matter,  provided  that  ''the  General  Assembly  shall  provide  for 
the  organization  of  cities  and  incorporated  villages  by  general  laws 
♦  ♦  *"  The  difference  in  phraseology  is  not  without  significance. 
Formerly  there  was  no  necessity  of  governing  municipahties  be- 
cause municipalities  had  no  inherent  powers.  When  Article  XVIll 
was  framed,  however,  it  was  seemingly  contemplated  that  munici- 
palities should  have  some  inherent  or  natural  rights  or  powers 
which  would  call  for  government  or  regulation. 

Again,  Section  3  is  not  limited  by  any  of  its  phraseology  to  non- 
charter  cities.  Indeed,  as  I  read  the  opinion  in  State  vs.  Lynch, 
supra,  this  concession  is  made.  It  is  there  argued  that  Section  3 
may  apply  to  all  cities  but  that  it  does  not  effectually  operate  as  to 
non-charter  cities  because  if  a  given  power  is  claimed  under  it  the 
claimant  must  trace  the  power  not  only  to  the  municipality  but  also 
to  some  proper  organism  within  the  municipality  such  as  council 
or  the  people. 

I  quote  the  following  from  the  opinion  of  Shauck,  C.  J.  in  State 

ex  rel.  vs.  Lynch,  supra,  (page  92) : 

"By  the  first  and  second  sections  municipalities  are  classi- 
fied as  cities  and  villages,  and  the  legislature  is  peremptorily 
required  to  pass  general  laws  for  their  organization  and  gov- 
ernment On  the  15th  of  November,  when  the  article  took 
effect,  such  laws  were  already  in  force,  and  they  continued  to 
be  in  force,  operating  upon  every  municipality  in  the  state  un- 
til a  change  should  be  effected  in  some  mode  authorized  by  the 
amendment.     This  conclusion  results  necessarily  from  the 
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familiar  doctrine  of  Cass  vs.  Billon,  2  O.  S.  607,  where  it  was 
held  that  the  new  constitution  of  the  state  (that  of  1881) 
created  no  new  state.  It  only  altered  in  some  respects  the 
fundamental  law  of  a  state  already  in  existence ;  and  even  this 
was  done  pursuant  to  the  prior  constitution,  under  whose  pro- 
visions the  convention  was  called  and  the  new  constitution 
framed.    *  ♦  *  ♦ 

It  is  also  to  be  observed  that  questions  respecting  the  self- 
executing  capacity  of  constitutional  provisions  usually  relate 
to  tiie  necessity  for  legislative  action  to  make  them  effective. 
This  article  provides  two  modes  of  securing  the  permitted  im- 
munity from  the  operation  of  the  uniform  laws  which  the  leg- 
islature is  required  to  pass.    *  *  *  * 

A  fundamental  defect  in  the  relator's  case  is  that  it  as- 
sumes that  a  power  conferred  upon  a  municipality  is  conferred 
upon  its  council,  although  every  provision  of  the  amendment 
with  respect  to  this  body  merely  authorizes  it  to  make  pro- 
visions for  ascertaining  the  will  of  the  electors.    *  ♦  *  * 

It  seems,  therefore,  to  be  entirely  beyond  doubt  that  since 
the  city  of  Toledo  had  not  by  a  vote  of  its  electors  approved 
any  additional  law  passed  by  the  general  assembly,  and  that 
its  electors  had  not  adopted  a  charter,  the  municipality  and  all 
of  its  departments  have  only  such  powers  as  were  conferred  by 
the  general  law ;  that  is,  such  power  only  as  it  had  prior  to  the 
15th  of  November." 

The  following  is  quoted  from  the  concurring  opinion  of  Wilkin, 

J.  (Page  99) : 

"It  cannot  be  argued  that  an  agent  of  the  municipality, 
chosen  before  the  state  granted  to  municipalities  all  this  local 
government  power,  may  exercise  a  power  not  within  the  scope 
of  the  agency  when  the  agency  was  created.  There  is  no  pre- 
tense that  the  principal  (the  people  of  the  city)  has  done  any- 
thing since  the  council  was  elected  to  enlarge  the  authority  of 
the  agent  (the  council).  The  action  of  this  council  is  based 
solely  upon  the  first  clause  of  Section  3,  Article  XVIII.  And 
the  argument  of  the  relator  is  that  the  clause  shall  be  inter- 
preted to  read  thus :  Municipal  councils  shall  have  authority 
to  exercise  all  the  powers  of  local  self-government." 

It  might  be  contended  that  under  the  present  municipal  code 
all  that  is  necessary  effectually  to  confer  a  power  upon  the  munici- 
pality thereunder  is  to  grant  the  power  to  the  municipality  as  such. 
It  then  becomes  vested  in  the  legislative  sense  in  the  council  and  in 
the  administrative  sense  in  the  appropriate  administrative  depart- 
ment.   If  in  the  abstract  all  municipalities  possess  all  powers  of 
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^  ower  of  local  self-government  (which  last  I  think  needs  no  argu- 
ment) then  the  principle  of  the  Lynch  case  is  the  only  reason  which 
could  be  urged  against  the  authority  of  the  council  to  pass  appropri- 
ate legislation  looking  to  the  exercise  of  this  power. 

As  I  see  it,  then,  the  central  thought  in  the  dicta  in  the  Lynch 
case  lies  in  the  assumption  that  it  is  impossible  to  grant  power  to  a 
municipality  organized  under  the  municipal  code  and  subject  there- 
to without  also  specifying  that  such  power  may  be  exercised  by  the 
council  of  the  municipality  or  otherwise  distributing  its  exercise 
through  the  various  municipal  organs  of  government. 

In  this  connection  I  may  point  out  that  it  was  at  all  times  com- 
petent for  the  general  assembly  prior  to  the  adoption  of  Article 
XVIII  of  the  constitution  effectually  to  confer  a  new  power  upon  a 
municipality  by  the  enactment  of  some  such  section  as  is  found 
in  Title  12,  Division  2,  Chapter  1,  Part  first  of  the  General  Code, 
which  purports  to  enumerate  the  powers  of  municipal  corporations. 
(^ee  for  example  Sections  3647-1  G.  C,  adopted  in  1911. 

In  short,  while  conceding  the  correctness  of  the  actual  decisions 
in  both  the  cases  cited,  one  might  easily  disagree  with  the  reason- 
ing underlying  the  first  paragraph  of  the  syllabus  in  the  Lynch 
case.  But  inasmuch  as  this  language  states  the  law  of  Qhio,  I  feel 
obliged  to  come  to  the  conclusion  that  a  municipal  coal  yard  may 
not  be  operated  by  a  non-charter  city  at  the  present  time. 

Limiting  my  answer,  therefore,  to  non-charter  cities,  I  am 
of  the  opinion  that  even  in  the  face  of  the  present  great  emergency 
the  council  or  the  electors  of  a  city,  if  it  is  deemed  greatly  necessary 
for  the  public  health,  safety  and  welfare  to  enter  the  retail  coal 
business,  may  not  do  so.  In  short,  the  thing  inquired  about  can  not 
be  undertaken  even  as  a  police  measure. 

I  take  it  that  all  those  who  have  inquired  of  me  about  this  sub- 
ject are  familiar  with  the  poor  laws  and  that  it  is  assumed  that  a 
municipality  as  the  local  subdivision  for  the  relief  of  the  poor  may 
purchase  coal  and  distribute  it  to  the  needy  under  the  same  condi- 
tions as  have  always  obtained. 
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Where  the  Chief  Deputy  of  the  D^artment  of  Inspection,  Divisieii 
of  Workshops,  Factories  and  Public  Buildings,  Prohibits  the  Use 
of  School  Houses  for  the  Use  of  Their  Intended  Purposes  and  the 
Board  of  Education  in  Issuing  Funds  to  Rebuild  or  Repair  Sane 
or  to  Build  a  New  Scho<rf  House  for  the  Proper  AccommodatioD 
of  tlie  School  Youth  and  the  Funds  for  Such  Purpose  Cannot  be 
Raised  Under  the  Provisions  of  Section  7625,  et  seq^  General 
Code,  Because  of  the  Limits  of  Taxation  Applicable  to  such 
School  District,  Then  if  Under  the  Provisimis  of  said  Sectimi 
7625,  et  seq.,  Bcmds  are  Sold,  Such  an  Emergency  Exists  as  wiH 
Permit  the  Levy  of  Taxes  to  Pay  the  Bonds  and  the  Interest 
Thereon  Outside  of  any  Limitation  of  the  Smith  One  Per  Cent. 
Law. 


No.  866— (Opinion  Dated  Dec.  16,  1917.) 

Hon.  Milton  Haines,  Prosecuting  Attorney,  Maryaville,  Ohio. 
Dear  Sir:    You  request  my  opinion  on  the  following  facts: 

"I  enclose  you  printed  circular  issued  by  the  board  of  edu- 
cation of  Union  township,  Union  county,  Ohio,  containing  copies 
of  letters  received  from  Hon.  Frank  W.  Miller,  superintendent 
of  public  schools,  also  one  from  Hon.  T.  P.  Keams,  chief  deputy, 
department  of  inspection  of  the  industrial  commission  of  Ohio. 
Upon  receipt  of  these  letters  the  board  proceeded  to  arrange 
for  an  election  to  determine  whether  an  issue  of  $65,000  worth 
of  bonds  should  be  issued  for  the  purpose  of  building  a  new 
school  building  at  Milf  ord  Center  and  enlarging  the  one  located 
at  Irwin  in  said  township. 

"The  bond  issue  carried  and  new  buildings  were  built  or 
enlarged.  While  Milford  Center  is  an  incorporated  village,  the 
schools  of  the  village  are  under  the  control  of  the  township 
board>  and  because  of  the  great  amount  of  indebtedness  and  the 
limitations  of  the  tax  rate,  the  school  board  is  unable  to  secure 
sufficient  funds  to  run  their  schools  and  are  continually  in  debt, 
having  to  borrow  money  to  pay  the  teaching  force  and  their 
haulers. 

'The  question  I  would  like  for  you  to  answer  is  as  follows : 
Can  this  election,  issuing  of  bonds  be  considered  as  an  emer- 
gency, as  provided  under  an  act  passed  by  the  state  legislature 
and  found  on  page  527  of  Vol.  103  O.  L.  ?" 

In  the  circular  which  you  enclosed  with  your  letter  is  copied  a 
letter  from  Hon.  T.  P.  Keams,  Chief  Deputy,  Department  of  In- 
spection, Division  of  Workshops,  Factories  and  Public  Buildings, 
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Industrial  Commission  of  Ohio,  in  which  letter  said  inspector 
ordered  the  use  of  said  school  houses  for  their  intended  purposes 
prohibited.  You  also  advised  me  orally  that  the  board  of  educa- 
tion then  ascertained  that  it  was  without  sufficient  funds  which 
were  applicable  to  the  purpose  of  repairing  or  rebuilding  such  school 
houses  or  to  construct  a  new  school  house  for  the  proper  accommo- 
dation of  the  schools  of  the  district,  and  that  it  was  not  practicable 
to  secure  the  funds  for  such  purposes  under  Sections  7625,  7626, 
7627,  7628  and  7629  because  of  the  limits  of  taxation  applicable  to 
such  school  district,  and  that  the  board  did,  subject  to  the  provi- 
sions of  Sections  7625,  7626  and  7627  submit  the  question  of  is- 
suing $65,000  worth  of  bonds  to  the  electors  of  the  district,  and 
that  said  election  carried  in  favor  of  the  issue  of  said  bonds,  and 
your  question  is,  can  this  state  of  facts  to  be  considered  an  emer- 
gency ? 

Section  7630-1,  G.  C,  reads  as  follows : 

"If  a  school  house  is  wholly  or  partly  destroyed  by  fire 
or  other  casualty,  or  if  the  use  of  any  school  house,  for  its  in- 
tended purpose  is  prohibited  by  any  order  of  the  chief  inspector 
of  workshops  and  factories,  and  the  board  of  education  of  the 
school  district  is  without  sufficient  funds  applicable  to  the  pur- 
pose, with  which  to  rebuild  or  repair  such  school  house  or  to 
construct  a  new  school  house  for  the  proper  accommodation  of 
the  schools  of  the  district,  and  it  is  not  practicable  to  secure 
such  funds  under  any  of  the  six  preceding  sections  because  of 
the  limits  of  taxation  applicable  to  such  school  district,  such 
board  of  education  may,  subject  to  the  provisions  of  Sections 
7626  and  7627,  and  upon  the  approval  of  the  electors  in  the  man- 
ner provided  by  Sections  7625  and  7626  issue  bonds  for  the 
amount  required  for  such  purpose.  For  the  payment  of  the 
principal  and  interest  on  such  bonds  and  on  bonds  heretofore 
issued  for  the  purposes  herein  mentioned  and  to  provide  a  sink- 
ing fund  for  their  final  redemption  at  maturity,  such  board  of 
education  shall  annually  levy  a  tax  as  provided  by  law.'' 

Your  statement  of  facts  seems  to  bring  your  case  directly 
within  the  terms  of  the  above  quoted  section,  that  is,  you  say  that 
the  chief  deputy  in  the  Department  of  Inspection,  Division  of  Work- 
shops, Factories  and  Public  Buildings,  prohibited  by  an  order  the 
use  of  the  school  buildings  at  Milford  Center  and  at  Irwin,  and 
that  the  board  of  education  then  determined  that  it  was  without 
sufficient  funds  which  were  applicable  to  the  purpose  of  rebuilding 
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« 

or  repairing  such  school  houses  or  to  construct  a  new  school  house 
which  would  properly  accommodate  the  schools  of  the  district,  and 
that  on  account  of  the  limits  of  taxation  it  was  not  practicable  to 
secure  sufficient  funds  under  the  six  sections  preceding  Section 
7630-1  and  that  the  board  called  an  election  as  provided  by  Sec- 
tions 7625,  7626  and  7627,  at  which  election  was  submitted  to  the 
electors  of  the  district  the  question  of  issuing  $65,000  worth  of 
bonds,  which  would  be  the  amount  required  for  the  purpose  of  re- 
pairing, rebuilding  or  building  a  new  school  house  for  the  proper 
accommodation  of  the  schools  of  the  district.  Nothing,  it  seems 
to  me,  could  come  more  squarely  within  the  terms  or  provisions  of 
said  section,  and  we  must  therefore  advise  you  that  the  same  can 
be  considered  an  emergency. 

It  was  held  in  Opinion  No.  602,  Annual  Report  of  the  Attor- 
ney General  for  1913,  Vol.  2,  page  1715,  that : 

"Where  the  industrial  commission  and  its  deputies  in 
charge  of  the  department  of  workshops,  factories  and  public 
buildings  condemn  the  use  of  a  public  school  building  for  school 
purposes,  the  order  must  be  complied  with  and  an  emergency 
is  created. 

"If  bonds  are  issued  by  the  board  of  education,  with  the 
approval  of  a  majority  of  the  electors  at  a  special  election,  the 
tax  levies  necessary  to  carry  these  bonds  may  be  made  outside 
of  the  limitations  of  the  Smith  one  per  cent  law.  Such  is  the 
effect  of  the  amendment  of  Section  5649-4  G.  C." 

It  was  also  held  in  Opinion  No.  888,  Annual  Report  of  the  At- 
torney General,  Vol.  1,  page  548,  under  date  of  April  24,  1914, 
thut: 

"Where  the  inspector  of  workshops  and  factories  prohibits 
the  use  of  a  school  house  until  certain  repairs  are  made,  but  the 
board  of  education  decides  to  erect  a  new  school  building  in- 
stead, and  the  electors  vote  for  a  $25,000  bond  issue  for  the 
construction  thereof,  but  cannot  levy  sufficient  taxes  to  pay 
bonds  and  maintain  school,  there  would  be  an  emergency  within 
the  meaning  of  Section  5649-4,  General  Code,  and  the  necessary 
taxes  for  the  retirement  of  bonds  required  for  the  purpose 
might  be  levied  outside  of  all  limitations  of  law." 

Following  the  above  opinions,  then,  I  advise  you  that  where 
the  chief  deputy  of  the  Department  of  Inspection,  Division  of  Work- 
shops, Factories  and  Public  Buildings,  prohibits  the  use  of  schoo) 
houses  for  their  intended  purpose,  and  the  board  of  education  is 
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without  funds  to  rebuild  or  repair  same,  or  to  build  a  new  school 
house  for  the  proper  accommodation  of  the  school  youth,  and  that 
the  funds  for  said  purposes  cannot  be  raised  under  the  provisions 
of  Sections  7625,  7626,  7627,  7628  and  7629,  G.  C,  because  of  the 
limits  of  taxation  applicable  to  such  school  district,  then,  if  under 
the  provisions  of  Sections  7625,  7626  and  7627,  G.  C,  bonds  are 
sold,  such  an  emergency  exists  as  will  permit  the  levy  of  taxes  to 
pay  the  bonds  and  the  interest  thereon  outside  of  any  limitations 
of  the  Smith  one  per  cent.  law. 


SUPREME  COURT 


The  Renner  Brewing  Company  vs.  Rolland. 

Constitutional  Law — ^Registration  of  Bottles,  Etc. — Seeti<m  13169, 
et  seq*.  General  Code— Injunction — ^Writ  Available  Atthoagh 
Acts  Punishable  as 


1.  Sections  13169,  13169-1, 13169-2  and  13169-3,  General  Code,  are  a  valid  and 
constitutional  exercise  of  the  police  power  vested  in  the  general  assembly 
of  the  state. 

2.  Where  the  averments  of  a  petition  would,  if  proven,  entitle  the  plaintiff  to 
an  injunction,  a  writ  will  not  be  refused  merely  because  the  acts  sought 
to  be  enjoined  are  punishable  under  the  criminal  statutes  of  this  state. 


No.  15448— (Decided  May  15,  1917.) 

Error  to  the  Court  of  Appeals  of  Mahoning  county. 

On  the  21st  day  of  June,  1916,  The  Renner  Brewing  Company, 
a  corporation,  filed  in  the  common  pleas  court  of  Mahoning  county 
a  petition  praying  that  Henry  W.  RoIIand  be  perpetually  enjoined 
from  gathering,  purchasing,  trafficking  in,  selling,  or  otherwise  tak- 
ing possession  of  and  disposing  of  bottles  owned  and  used  by  the 
plaintiff  in  the  operation  of  its  business. 

The  petition  averred  among  other  things  that  the  plaintiff  is 
engaged  in  the  manufacturing,  bottling,  and  selling  of  beer,  using  in 
the  delivery  of  same  a  large  number  of  bottles ;  that  its  name  and 
trademark  are  blown  and  embossed  upon  each  and  every  bottle 
used  by  it ;  and  that  on  the  18th  day  of  January,  A.  D.  1916,  it  duly 
registered  and  filed  in  the  office  of  the  secretary  of  state  in  the  city 
of  Columbus,  Ohio,  and  on  the  19th  day  of  January,  A.  D.  1916,  it 
duly  registered  and  filed  in  the  office  of  the  clerk  of  courts  of  Ma- 
honing county,  Ohio,  and  beginning  on  the  19th  day  of  January, 
A.  D.  1916,  it  duly  advertised  for  three  consecutive  weeks  in  the 
Youngstown  Vindicator,  as  provided  by  law,  a  description  of  these 
bottles  and  the  trademark  blown  upon  them. 

It  is  further  averred  that  the  defendant  unlawfully  gathers, 
purchases,  traffics  in  and  otherwise  takes  possession  of  a  large  num- 
ber of  these  bottles,  the  property  of  plaintiff,  and  that  at  the  time 
of  the  filing  of  this  suit  defendant  had  in  his  possession  250  cases 
of  bottles  belonging  to  plaintiff;  that  he  has  four  wagons  which 
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are  daily  gathering  bottles  of  plaintiff  throughout  the  city  of 
Youngstown,  Ohio,  and  surrounding  villages  and  towns,  and  that 
he  sells  and  otherwise  disposes  of  same  to  the  various  breweries 
of  Youngstown  and  elsewhere  at  the  highest  prices  obtainable  there- 
for ;  that  defendant  threatens  to  and  will,  unless  restrained  by  the 
court,  continue  to  gather,  purchase,  traffic  in  and  take  possession  of 
bottles  belonging  to  plaintiff,  and  will  sell  and  otherwise  dispose 
of  the  same ;  that  plaintiff  has  suffered  and  will  continue  to  suffer 
great  and  irreparable  damages ;  that  it  has  no  adequate  remedy  at 
law ;  and  that  it  will  be  put  to  a  multiplicity  of  suits  in  order  to  re- 
cover this  property  from  defendant  unless  defendant  be  restrained 
by  the  court. 

To  this  petition  defendant  filed  a  demurrer,  which  demurrer 
was  sustained  by  the  court  of  common  pleas. 

Upon  appeal,  the  court  of  appeals  of  Mahoning  county  also  sus- 
tained the  demurrer  to  the  petition,  for  the  reason  "that  Sections 
13169,  13169-1,  13169-2,  13169-3,  of  the  General  Code  are  uncon- 
stitutional and  on  the  further  ground  that  the  injunction  asked  for 
therein  is  to  prevent  the  commission  of  a  criminal  offense." 

This  proceeding  in  error  is  brought  to  reverse  the  judgment  of 
the  court  of  appeals  sustaining  the  demurrer  to  the  petition. 

Mr.  E.  H.  Moore  and  Mr.  S.  M.  Strain,  for  plaintiff  in  error. 

Mr.  David  6.  Jenkins  and  Mr.  Harrington  Simpson,  for  defend- 
ant in  error. 

Donahue,  J.  In  the  case  of  the  State  of  Ohio  vs.  Schmuck,  77 
Ohio  St.,  438,  this  court  held  that  Sections  4364-42,  4364-43,  4364-44 
and  4364-45,  revised  statutes,  were  in  conflict  with  Sections  1,  14 
and  19  of  Article  1  of  the  constitution  of  Ohio.  These  sections  of 
the  revised  statutes  related  to  the  same  subject-matter  now  covered 
by  Sections  13169,  13169-1,  13169-2  and  13169-3,  General  Code, 
passed  March  24,  1915, 106  Ohio  Laws,  108. 

The  general  assembly  of  Ohio  in  enacting  these  sections  of  the 
General  Code  now  under  consideration  in  this  case,  guided  by  the 
decision  of  this  court  in  the  case  of  the  State  of  Ohio  vs.  Schmuck, 
supra,  undertook  to  eliminate  all  the  provisions  in  the  old  law  in 
conflict  with  Sections  1,  14  and  19  of  Article  1  of  the  constitution 
of  Ohio. 

These  sections  of  the  General  Code  as  they  now  read  contain 
no  provision  for  the  issuing  of  a  warrant  to  search  premises  and 
seize  property,  nor  requiring  the  written  consent  of  the  owner,  or 
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any  other  provision  that  would  hinder  the  sale  of  the  property  de- 
scribed in  these  sections,  as  other  personal  property  is  bought  and 
sold  in  the  ordinary  course  of  business ;  nor  do  these  sections  con- 
tain any  provision  that  the  use  or  possession  of  this  property  with 
out  the  written  consent  of  the  owner  shall  be  prima  facie  evidence 
that  such  use  or  such  possession  is  unlawful. 

These  objectionable  features  were  all  contained  in  the  original 
act,  and  they  were  the  only  provisions  of  that  act  discussed  by  the 
court  in  the  State  of  Ohio  vs.  Schmuck,  supra.  Therefore,  the  con- 
clusion reached  in  that  case  can  have  no  application  to  the  case 
now  under  consideration,  further  than  the  fact  that  in  that  case 
the  court  found  no  constitutional  objection  to  any  of  the  provisions 
of  the  original  act  except  the  ones  specifically  referred  to  in  the 
opinion. 

However  that  may  be,  there  is  nothing  in  these  sections  of 
the  General  Code  that  prohibits  acquiring,  possessing,  and  protect- 
ing property,  or  that  violates  the  right  of  anyone  to  be  secure  in 
his  person,  house,  papers  and  possessions  against  unreasonable 
search  and  seizure ;  nor  is  there  anything  that  authorizes  the  tak- 
ing of  private  property  from  its  owner  for  any  purpose  whatever. 

It  is  contended,  however,  that  these  sections  of  the  General 
Code  are  in  conflict  with  Section  26  of  Article  II  of  the  Constitution. 
Undoubtedly  these  sections  are  laws  of  a  general  nature,  but  its  is 
equally  clear  that  they  have  uniform  operation  throughout  the  state 
upon  every  person  brought  within  the  relation  and  circumstances 
therein  provided  for,  and  in  every  locality  where  the  condition  ex- 
ists. Assur  vs.  Cincinnati,  88  Ohio  St.,  181 ;  State  ex  rel.  vs.  Miller^ 
87  Ohio  St.,  12 ;  State,  ex  rel.,  vs.  Creamer,  Treas.,  85  Ohio  St.,  349 ; 
Miller  vs.  Crawford,  70  Ohio  St.,  207 ;  State,  ex  rel.,  vs.  Spellmire, 
67  Ohio  St.,  77,  and  Cincinnati  vs.  Steinkamp,  Trustee,  54  Ohio  St. 
284. 

It  is  the  settled  law  of  this  state  that  the  general  assembly 
in  the  exercise  of  the  police  power  of  the  state  has  the  right  to 
make  classificaion  based  upon  a  sound,  substantial  reason,  and  be- 
fore a  court  will  interfere  with  this  power  and  prerogative  of  the 
general  assembly  it  must  clearly  appear  that  there  is  no  valid  reason 
for  such  classification.  Bloomfield  vs.  State,  86  Ohio  St.,  253,  and 
Marmet  vs.  State,  45  Ohio  St.,  63. 

Ordinarily,  personal  property  can  be  kept  in  the  possession  and 
under  the  control  of  its  owner.    He  is  in  position  to  safeguard  his 
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property  and  can  easily  identify  it  should  it  wrongfully  or  unlaw- 
fully be  taken  from  his  possession;  but  no  so  in  the  property  de- 
scribed in  Section  13169  et  seq.,  General  Code,  The  use  to  which 
such  property  is  put  absolutely  requires  that  it  must  pass  from  the 
possession  of  its  owner  into  the  temporary  possession  of  the  pur- 
chaser of  the  product  marketed  in  such  bottles,  syphons,  and  other 
containers,  and  having  once  passed  from  the  possession  of  the 
owner  into  the  hands  of  a  large  number  of  customers  he  would  have 
no  means  of  protecting  his  property  or  identifying  it  from  other 
articles  of  like  kind,  unless  his  name  or  other  mark  or  device  were 
branded,  stamped,  engraved,  etched,  blown,  or  otherwise  produced 
upon  the  same.  Not  only  this,  but  a  confusion  of  this  character  of 
property  would  result  in  endless  litigation,  the  cost  of  which  would 
make  the  remedy  more  burdensome  than  the  wrong. 

The  practical  application  of  these  statutes  to  this  character 
of  business  and  this  character  of  property  cannot  injure  any  honest 
individual  who  recognizes  and  respects  the  rights  of  property,  but, 
on  the  contrary,  it  will  interfere  only  with  the  business  of  those, 
who,  regardless  of  the  property  rights  of  others,  take  advantage 
of  the  extraordinary  opportunity  offered  by  the  necessities  of  such 
business  to  appropriate  this  class  of  property  to  themselves. 

These  statutes  are  by  no  means  an  isolated  example  of  legis- 
lative recognition  of  the  fact  that  certain  character  of  property  and 
certain  kinds  of  business  demand  legislation  peculiar  to  the  needs 
of  such  business  or  property.  The  statutes  relating  to  junk  dealers 
are  particularly  in  line  with  the  statutes  under  consideration,  yet 
these  statutes  were  held  to  be  a  necessary,  reasonable  and  constitu- 
tional exercise  of  the  police  power.  Phillips  vs.  State  of  Ohio,  77 
Ohio  St.,  214.  This  case  was  decided  at  the  same  term  of  court  in 
which  the  case  of  the  State  of  Ohio  vs.  Schmuck,  supra,  was  de- 
cided. 

In  the  opinion  in  the  case  of  Phillips  vs.  State  it  is  said,  at 
page  217 : 

"The  general  power  of  the  legislature  to  determine  what  is 
necessary  for  the  protection  of  the  public  interests  being  clear, 
judicial  inquiry  is  necessarily  limited  to  determining  whether  a 
particular  regulation  is  reasonable,  impartial  and  within  the  limi- 
tationis  of  the  constitution.  The  legislature  is  the  judge  of  the  mis- 
chief and  the  remedy,  and  of  what  shall  be  state  policy,  subject  to 
the  restrictions  just  mentioned/' 
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The  opinion  further  caUs  attention  to  the  peculiar  nature  of 
the  business  and  the  necessity  of  special  laws  and  restrictions  in 
reference  thereto. 

In  the  case  of  Wessell  vs.  Timberlake,  96  Ohio  St.,  21,  recently 
decided  by  this  court,  it  was  held  that  chattel  loans  on  mortgage 
security  or  otherwise,  the  rate  of  interest  on  such  loans,  and  the 
ways  and  means  of  assigning  wages,  are  proper  subjects  for  the 
exercise  of  the  police  power  by  the  general  assembly  of  the  state. 

A  statute  discriminating  between  persons  selling  products  ot 
their  own  raising,  and  those  selling  purchased  products,  has  been 
held  constitutional.  Brown  vs.  Toledo,  83  Ohio  St.,  491,  aflirming 
Toledo  vs.  Brown,  22  O.  C.  D.,  357. 

Statutes  regulating  trades  and  professions,  peddlers,  ferry- 
men, tavern-keepers,  the  price  of  grinding  com,  child  labor,  the 
sale  of  intoxicating  liquors,  the  giving  away  of  food  without  charge 
in  places  where  intoxicating  liquors  are  sold,  and  many  others  of  a 
similar  nature,  relating  to  some  particular  business  or  some  par- 
ticular class  of  property,  have  also  been  held  constitutional  by  this 
court. 

Perhaps  one  of  the  earliest  recognitions  of  the  need  of  legis- 
lation peculiar  to  certain  classes  of  property  is  found  in  the  statutes 
relating  to  horse-stealing.  The  statutes  defining  theft  or  larceny  of 
property  provide  that  whoever  steals  anything  of  value  is  guilty  of 
larceny,  and  if  the  value  of  the  thing  stolen  is  $35  or  more  he  shall 
be  imprisoned  in  the  penitentiary  not  less  than  one  year,  nor  more 
than  seven  years. 

The  terms  of  this  statute  would  include  a  horse  as  well  as  any 
other  kind  of  property,  for  a  horse  is  "a  thing  of  value ;"  but  in 
the  pioneer  days,  when  means  of  travel  and  communication  between 
different  parts  of  the  country  were  slow  and  burdensome,  a  horise 
was  a  favorite  subject  of  larceny,  because  it  could  easily  be  ridden 
or  driven  out  of  the  locality  in  which  it  was  stolen  into  distant  parts, 
and  the  possibilities  of  overtaking  the  thief  or  recovering  the 
property  were  much  less  than  where  other  forms  of  property  had 
been  stolen.  Therefore,  a  statute  was  passed  making  horse-stealing 
a  separate  crime,  and  imposing,  not  only  upon  the  horse-thief  but 
upon  anyone  who  knownigly  concealed  him,  a  punishment  of  not 
less  than  one  year,  nor  more  than  fifteen  years.  In  other  words^  a 
person  guilty  of  stealing  property  worth  $1000  in  money  ean  not  be 
sent  to  the  penitentiary  for  more  than  seven,  years,,  yet  one,  who 
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steals  a  horse  worth  $100  may  be  sent  to  the  penitentiary  for  fif- 
teen years;  yet  no  one  doubts  that  the  owner  of  the  horse  is  en- 
titled to  this  additional  protection  to  his  property  over  the  protec- 
tion afforded  to  other  classes  of  property,  because  the  horse  is  not 
only  easy  to  steal,  particularly  when  in  distant  pastures,  but  of 
transporting  the  thief  and  the  stolen  property  to  great  distances 
from  the  locality  of  the  crime. 

Statutes  have  also  been  passed  punishing  other  than  under 
the  general  larceny  statute  the  stealing  of  a  will,  the  stealing  of 
illuminating  gas,  or  the  making  of  a  device  for  such  purpose,  thq 
stealing  of  timber  unlawfully  cut,  the  carrying  away  of  timber  hav- 
ing a  trademark,  and,  in  later  days,  the  legislature  has  recognized 
the  need  of  legislation  peculiar  to  motor  vehicles,  which  have  also 
become  a  favorite  subject  of  larceny  for  the  same  reasons  that,  in 
earlier  days  at  least,  made  horse-stealing  so  prevalent.  All  this 
legislation,  peculiar  to  different  kinds  and  character  of  property, 
has  been  sustained  by  this  court  because  the  reason  and  necessity 
for  the  same  are  apparent. 

The  statutes  under  consideration  by  this  court  in  the  case  of 
State  V.  Schmuck,  supra,  were  far  more  vulnerable  to  attack  on  the 
erround  that  they  were  repugnant  to  Section  26  of  Article  II  of  the 
Constitution  than  the  sections  of  the  General  Code  now  under  con- 
sideration, yet  this  court  did  not  find  those  statutes  in  conflict  with 
that  section  but  in  conflict  with  Sections  1,  14,  and  19  of  Article  1 
of  the  Constitution  only. 

These  sections  not  only  protect  the  owner  of  the  property  but 
also  protect  the  pubhc  from  fraud  and  imposition.  The  provisions 
in  this  act  making  it  unlawful  to  refill  the  containers  so.  marked  or 
branded,  with  intent  to  sell  such  contents,  prevents  the  market- 
ing of  a  spurious  or  inferior  article  as  the  genuine,  and  is  an  assur- 
ance to  each  purchaser  that  he  is  buying  the  goods  of  the  manu- 
facturer or  dealer  whose  name  or  trademark  is  blown  into  or 
branded  upon  the  containers. 

It  is  further  contended  that  injunction  is  not  the  proper  rem- 
edy to  compel  obedience  to  the  penal  laws  of  the  state.  That  of 
course  is  true,  but  the  fact  that  wrongful  interference  with  an- 
other's property  may  constitute  a  penal  offense  is  no  reason  for  re- 
fusing a  writ,  if  the  plaintiff  for  other  reasons  is  entitled  to  the 
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day  of  llarch,  1916,  continued  to  gather,  purchase,  traffic,  and 
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otherwise  take  possession  of  the  bottles  of  the  plaintiff;  that  he 
threatens  to  and  will,  unless  restrained  by  the  court,  continue  to 
gather,  purchase,  traffic  in  and  take  possession  of  said  bottles,  and 
will  sell  and  otherwise  dispose  of  the  same;  that  the  plaintiff  has 
suffered  and  will  continue  to  suffer  great  and  irreparable  damages ; 
that  it  has  no  adequate  remedy  at  law ;  and  that  it  will  be  put  to  a 
multiplicity  of  suits  in  order  to  recover  its  property  unless  defend- 
ant be  restrained  by  the  court. 

It  is  clear  that  these  averments  are  sufficient  to  authorize  the 
court  to  grant  a  perpetual  injunction  if  the  allegations  are  sustained 
by  proof. 

The  judgment  of  the  court  of  appeals  sustaining  the  demurrer 
to  the  petition  is  reversed,  and  the  cause  is  remanded  to  that  court 
with  directions  to  overrule  the  same,  and  for  further  proceedings 
according  to  law. 

Judgment  reversed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Jones,  Matthias  and 
Johnson,  JJ.,  concur. 


SYLLABI  OF  REPORTED  CASES. 

15618— The  Hocking  Valley  Railway 
Co.  vs.  The  CluBtor  Coal  &  Feed  Co. 

Error  to  the  Court  of  Appeals  of 
Franklin  County. 

JONES.  J. 

Section  580.  General  Code  (101  O.  L.. 
173),  authorizing  the  Clerk  of  the  Court 
of  Common  Pleas  to  enter  up  the  find- 
ings of  the  Public  Utilities  Commis- 
sion as  a  Judgment,  does  not  confer 
Judicial  power  upon  that  officer.  The 
act  is  ministerial  and  not  Judicial,  and 
is  not  violative  of  Section  1,  Article 
IV  of  the  Constitution,  which  vests 
the  Judicial  power  in  the  courts  of  the 
state. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker.  New- 
man, Matthias  and  Johnson,  J.  J.,  con- 
cur. 

15594— The  Sylvania  Home  Tele- 
phone Co.  vs.  The  Public  Utilities  Com- 
mission of  Ohio  and  The  Berkey  Farm- 
ers* Mutual  Telephone  Co. 

Error  to  the  Public  Utilities  Com- 
mission. 


NEWMAN,  J. 

The  Public  Utilities  Commission  is 
not  authorized  to  issue  an  order  re- 
quiring a  company  to  cease  the  opei^ 
ation  of  its  plant  for  the  furnishing 
of  telephone  service  or  to  compel  such 
company  to  apply  for  the  certificate 
contemplated  by  the  provisions  of  S€^c- 
tion  614-52.  General  Code. 

Order  sustained. 

Nichols,  C.  J.,  Wanamaker,  Jones. 
Matthias,  Johnson  and  Donahue.  J.  J., 
concur. 

15610— William  F.  Brinkman  vs. 
Thomas  M.  Drolesbaugh. 

Error  to  the  Court  of  Appeals  of 
Crawford  County. 

WANAMAKER  J. 

1.  False  imprisonment  is  a  legal 
term  defining  a  legal  status  known  In 
law  as  an  unlawful  detention  or  11> 
legal  deprivation  of  one's  liberty. 

2.  False  imprisonment  per  se  is  not 
concerned  with  good  or  bad  faith,  ma- 
licious motive  or  want  of  probable 
cause  on  the  part  of  the  prosecnting* 
witness,  or  the  officer     causing     the 
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imprisonment.  If  the  imprisonment 
was  lawful,  it  is  not  the  less  lawful  that 
any  or  all  of  the  foregoing  elements 
existed.  These  elements  relate  to  an 
action  of  malicious  prosecution,  but 
are  not  essential  to  an  action  in  false 
imprisonment. 

3.  Whether  or  not  the  complaint 
is  true  or  false  is  of  no  concern  in  an 
action  for  false  imprisonment  Such 
inquiry  may  be  essential  to  an  action 
in  malicious  prosecution.  Whether  or 
not  the  complaint  in  the  form  of  af- 
fidavit, Information  or  indictment  is 
Or  is  not  sufficient  in  law  to  charge 
an  offense  is  likewise  per  se  insuffi- 
cient to  furnish  the  basis  of  an  action 
in  false  imprisonment. 

4.  The  law  relating  to  false  impris- 
onment classifies  affidavits,  informa- 
tions and  indictments  into  "void"  and 
"voidable."  The  '*void"  class  includes 
those  setting  forth  facts  which  in  no 
conceivable  form  cnn  constitute  a  crim- 
inal offense,  or  if  constituting  an  of- 
fense the  Court  issuing  the  process  had 
no  jurisdiction  over  such  offense  or 
the  person  charged  with  such  offense. 

WANAMAKER,  J.      * 

1.  The  Constitution  of  Ohio  pro- 
vides that  all  private  property  shall  be 
"subservient  to  the  public  welfare."  Ky 
virtue  thereof  where  a  private  person 


or  corporation  enters  into  a  contract 
with  the  public  and  such  a  contract  is 
of  doubtful  or  uncertain  meaning  as  to 
any  of  its  provisions,  that  construction 
should  be  adopted  that  is  most  favor- 
able and  advantageous  to  the  public 
interest  and  general  welfare. 

2.  Where  a  franchise  contract  uses 
words  and  phrases  of  common  and  or- 
dinary use  and  meaning  in  street  im- 
provement, such  use  and  meaning  will 
be  adopted  by  Courts  in  the  construc- 
tion of  such  contract. 

3.  The  word  "repair"  in  reference 
to  a  pavement  is  inherently  local  and 
more  or  less  temporary.  It  is  usually 
made  necessary  by  some  local  disturb- 
ance or  defect  in  the  pavement  and  it 
is  none  the  less  "repair"  because  new 
material  must  be  used  in  order  to  ef- 
fect such  "repair." 

4.  The  word  "repave"  in  reference 
to  a  street  improvement  has  an  equal- 
ly well  defined  customary  usage  and 
meaning  and  relates  generally  to  a  new 
pavement,  either  of  the  same  or  dif- 
ferent material,  for  the  full  width  of 
the  street  theretofore  similarly  im- 
proved, or  for  some  defined  selection 
thereof. 

Judgment  reversed. 

Nichols.  C.  J.,  Newman.  Jones,  Mat- 
thias. Johnson  and  Donahue.  J.  J.  con- 
car. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Tacoma  Garage  Company,  Find- 
lay,  $15,000.  Pearl  B.  Rices,  Marion 
G.  Foster.  Peter  G.  Altmeyer,  H.  B. 
Hull,  J.  Robert  Hanrahan. 

The  Green  Tie  Company,  Ports- 
mouth, $12,000.  E.  H.  G-reen,  V.  S. 
Taylor,  L.  Taylor,  L.  C.  Smith,  Frank 
W.  Moulton. 

The  Portsmouth  Tie  Company, 
Portsmouth,  $10,00.  B.  H.  Green,  V. 
S.  Taylor,  L.  C.  Smith,  1^.  Taylor, 
Frank  W.  Moulton. 

The  Industrial  Building  and  Real 
Estate  Company,  Youngstown,  $25,- 
000.  David  F.  Anderson,  Charles  J. 
Jackson,  Louis  L.  Lucas,  George  E. 
Jurey,  Odeas  W.  Townsley. 

The  Kahn  Optical  Company,  Cin- 
cinnati, $5,000.  William  S.  Paxson. 
Meyer  G.  Kahn,  Catherine  Kramig, 
Hugo  E.  Carstens,  Max  M.  Schiff. 

The  Streine  Tool  and  Manufactur- 
ing Company,  New  Bremen,  $100,000. 
C.  L.  Dine.  A.  L.  Herkenhoff,  C.  F. 
Herkenhoff.  Frank  H.  Streine,  J.  \V. 
Kiting. 

The  Citizens  Mortgage  Investment 
Company,  Cleveland,  $250,000  to  $500,- 
000. 

The  Bruening  Windshield  Company, 
Cleveland.  $5,000  to  $20,000. 

The  E.  Sperling  Company,  Cleve- 
land, $10,000  to  $175,000. 

The  East  Ohio  Building  and  T^an 
Company,  Uhrlchsville,  $100,000  to 
$250,000. 

The  Domestic  Engineering  Com- 
pany, Dayton,  $800,000  to  $3,500,000. 

The  McDaniel  Electric  Co..  Mans- 
field, $10,000.  William  McDaniel,  Roy 
J.  McDaniel.  Richard  E.  McDaniel. 
Frank  E.  McDaniel,  William  F.  Gill. 

The  Rockford  Theater  Co.,  Rock- 
ford,  $10,000.  J.  O.  Wlckerham,  Chas. 
F.  Dull,  A.  D.  Behymer,.  James  H. 
Riley,  John  W.  Moser. 

The  Cleveland  Junior  Hall  Co., 
Cleveland,  $10,000.  Edward  E.  Men- 
tall,  John  n.  Ray,  William  J.  Riedel, 
Walter  S.  Roberts,  Millard  F.  Widner. 

The  Hetherington  Co.,  Piqua,  $25,- 
000.  S.  W.  Hetherington.  Will  Wm. 
Hetherington,  Clark  E.  Hetherington. 
J.  Ben  Wilkinson,  Geo.  W.  Berry. 

The   Repro   Engraving    Co.,    Cincin- 


nati, $10,000.  George  T.  Breler,  Emit 
Hoffman.  August  J.  Scove,  Chas.  Tat- 
genhorst,  Jr.,  D.  T.  Hackett. 

The  Schroeder-Beckwith  Hardware 
Co.,  Cleveland,  $25,000.  John  A.  Nal- 
ly,  M.  C.  Nuddleman,  F.  L.  Careon,  E. 
G.  Nally,  K.  E.  Kneale. 

The  United  Art  Glass  and  Mirror 
Co.,  Cleveland,  $10,000.  John  S.  Crow. 
Louis  Buser,  August  Hintze,  John  F. 
Daliers,  L.  J.  Randall. 

The  Equitable  Co-operative  Co., 
Neffs,  $3,000.  Samuel  L.  Wright,  Jas. 
F.  Bishop,  John  A.  Kimes.  EInoch  J. 
Evans,  Earl  Morris. 

The  S.  Y.  Brlgham  Motor  Co.,  To- 
ledo, $20,000.  Seavey  Y.  Bri^ham.  J. 
Harry  Frambach,  Charles  P.  Carroll, 
Rollin  D.  Porter.  Arthur  Frambach. 

The  Delaware  Rubber  Co.,  Dela- 
ware, $200,000.  H.  L.  Gilbert.  W.  E. 
Borden,  George  W.  Blake,  Ed.  S.  Met- 
tler,  F.  D.  King. 

The  Youngstown  Store  &  Office 
Fixture  Co.,  Youngstown,  $35,000.  H. 
W.  Jones,  E.  N.  Piatt,  John  McCleery, 
C.  W.  SUllson.  P.  H.  Forward. 

The  Anchor  Rubber  Co.,  Columbus. 
$26,000.  Andrew  J.  Soblen.  Frank  B. 
Pastir,  Mary  J.  Soblen,  John  Ezenesy, 
John  Pallory. 

The  J.  V.  Hicks  Undertaking:  Co.. 
Dennison.  $10,000.  John  V.  Hicks,  Ed. 
P.  Uhrlch,  Jess  H.  Hicks,  F.  A.  Mazu- 
rie,  M.  T.  Guthrie. 

The  Automatic  Furnace  Co.,  Day- 
ton; $75  000.  John  T.  Diets,  John  A 
Lelter,  H.  J.  McNabb,  E.  J.  Lauder,  H. 
M.  Cotton. 

The  Alliance  Controller  Co..  Al- 
liance; $10,000.  S.  D.  Lane,  T.  C. 
ITran,  C.  A.  liane,  Bessie  Wright,  J. 
J.  Brown. 

The  Canton  Chaplet  &  Manufactur- 
ing Co.,  Canton;  $10,000.  A.  R.  Turn- 
bull,  G.  S.  Shaeffer,  W.  E.  Shaeffer. 
Rose  Shaeffer,  Grace  Shaeffer. 

The  Cline  Ice  Cream  Co.,  Athens; 
$150,000.  J.  Halliday  Cline,  M.  Edith 
Ford,  Orland  E.  Cullums,  Albert  H. 
Boggs,  L.  G.  Worst  ell. 

The  Chllllcothe  Picture  Theater  Co.. 
Chllllcothe;  $70  000.  S.  S.  Wortley. 
Jr.,  A.  P.  O'Neil,  F.  J.  Kraft,  H.  J. 
Hubbard,  I.  M.  Mosser. 

The     Hamilton-'Blsset     Grocery     & 
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Meat  Co.,  Akron;  .|10,000.  James 
Hamilton,  Bert  D.  BiBset,  A.  P.  O'Nell, 
P.  J.  Kraft,  P.  A.  Rees. 

The  Highways  Motor  Transport  Co.. 
Cleveland;  175.000.  Paul  J.  Blckel. 
John  A.  Smith,  P.  S.  Whltcomb,  J.  C. 
Pettlt,  C.  C.  Owens. 

The  Louis  P.  Pechhelmer  Co.,  Cin> 
cinnati,  |100,000.  Louis  P.  Feshheim- 
er,  David  J.  Workman,  Jonas  B. 
Prenkel,  Emily  Gabriel.  Adda  6. 
Pinkie. 

The  M.  M.  Mell  Co.,  Akron;  |150r 
000.  David  O.  Grove,  Otho  P.  Boltz, 
Russell  S.  Cramer,  B.  H.  Mell  G.  B. 
Metz. 

The  Port  Clinton  Standard  Garage 
Co.,  Port  Clinton;  $10,000.  Prank 
Holt,  Otto  Stensen,  Harry  Stensen, 
Avolene  Stensen,  Mildred  Clausen. 

The  Scioto  Lumber  Co.,  Ports- 
mouth; $15,000.  V.  S.  Taylor,  O.  B. 
Van  Meter,  I.  C.  Smith,  Mundane  Zu- 
hars.  Veva  I.  Purdy. 

The     Taylor-Smith     Lumber     Co., 
Portsmouth;    $10,000.     Veva  L  Purdy, 
Mundane  Zuhars,  V.  S.  Taylor,  Prank 
W.  Moulton,  L.  C.  Smith. 

The  American  Public  Market,  Tole- 
do, $10,000.  Leo  P.  Spitzer,  Frank  D. 
Vermilya,  Cora  M.  Vermitya,  L.  B.  Al- 
ferd,  G.  G.  Bennett. 

The  White-Oak  Coal  Co.,  Shawnee, 
$4000.  W.  B.  White,  Theodore  Schu- 
bert, Roy  White,  Prank  White,  Chas. 
N.  White,  Wm.  G.  Bartrow. 

The  Wooster  Realty  Insurance  Co., 
Wooster,  $10,000.  H.  B.  Hatton,  L.  A. 
Woodard.  Carl  A.  Reese,  H.  H.  Talbot, 
John  C.  McClaran. 

The  Pairplay  Oil  and  'Gas  Company, 
Cleveland,  $25,000.  H.  C.  Berghaus, 
E.  L.  Peters,  J.  L.  Prancis,  Florence 
Sturtevant,  Beatrice  Friedman. 

The  Mineola  Park  Company ,Youngs- 
town,  $400,000.  B.  A.  Tobey,  R.  C. 
Huey,  J.  B.  Paulds,  A.  D.  Ramsey,  E. 
M.  McBride. 

The  Republic  Dayton  Motor  Sales 
Company,  Dayton,  $50,000.  Charles  W. 
Holtritz.  H.  R.  Barrett,  A.  M.  Weaver, 
R.  S.  Shuey,  H.  M.  Mcllwaln. 

The  Snyder-Thomas  Mining  Com- 
pany, New  Philadelphia,  $10,000.  Fred 
G.  Thomas,  Myrton  Snyder,  R.  B.  For- 
ney, John  Longenecker,  Edward  E. 
Bckert. 

The  Transit  Grocery  Company, 
Cleveland,  $25,000.  P.  P.  Musrush,  C. 
W.  Nolin,  Carl  W.  Schaefer,  M.  H. 
Sternhagen,  P.  B.  Hively. 

The    399    Manufacturing     Company, 


Cleveland,  $25,000.  H.  C.  Berghaus, 
•B.  L.  Peters,  J.  L.  Francis,  Florence 
Sturtevant,  Beatrice  Friedman. 

The  Western  Appraisal  Company, 
Cincinnati,  $25,000.  Richard  Smeth- 
hurst,  Thomas  M.  Crowe,  A.  E.  Peters, 
B.  G.  Streit,  H.  Stuart  Hidden. 

The  Piatt  Brothers  Company,  Cin- 
cinnati, $150,000.  George  W.  Piatt,  M. 
P.  Piatt,  Frances  N.  Piatt,  John  D. 
Harris,  Walter  P.  Cassel. 

The  Massillon  Abstract  and  Title 
Co.,  Canton,  $10,000.  George  B.  Eg- 
gert,  George  M.  Kalsch,  James  E. 
WilUson,  J.  A.  McLaughlin,  H.  W. 
Blsass,  R.  W.  McCaughey. 

The  Cleveland  Rubber  Corporation 
Co.,  Cleveland,  $3,000,000.  Ole  Hib- 
ner,  W.  I.  O'Bryan,  D.  W.  Besaw,  C. 
B.  McClintock,  Grace  M.  Bell. 

The  Marion  Dairy  Products  Co., 
Marion,  $60,000.  Edward  .  Hatcher. 
Thomas  J.  Lucas,  Elmer  B.  Mason, 
John  P.  Cantwell,  Vernon  M.  Dutton. 

The  Hooper  Motor  Co.,  Youngstown, 
$20,000.  H.  R.  Hooper,  M.  H.  Hooper, 
E.  I.   Da  vies,  Franklin  B.  Powers,  C. 

A.  Manchester. 

The  Wendland  Engineering  &  Metal 
Products  Co.,  Cleveland,  $100,000.  Jo- 
seph G.  Wendland.  Henry  Schat- 
schneider,  Adolph  Krause,  Gottlieb 
Wildeman,  Julius  Bloch,  Gottlieb 
Bloch. 

The  Knickerbocker  Storage  Co., 
Cleveland,   $100,000.     H.   O.  Jones,  J. 

B.  Drach,  Harold  Mosier,  William  B. 
Cockley,  R.  C.  Hyatt. 

The  Wooster  Lodge  No.  1115,  Loyal 
Order  of  Moose  Co.,  Wooster,  $10,000. 
Howard  C.  Winey,  W.  A.  Kerr,  John 

C.  Hoffman.  J.  T.  Swartz,  A.  H.  Wal- 
ter, H.  H.  Houman,  I.  O.  Ebert, 

The  Hersehel  Realty  Co.,  Cincin- 
nati, $25,000.  Williab  A.  McLennan, 
r^oulsa  McLennan,  Benj.  F.  McLennan, 
Anna  M.  McLenna,  I.  Strieker. 

The  Style-Center  Tailoring  Co.,  Cin- 
cinnati, $25,000.  Max  Schwab,  Arthur 
B.  George,  Samuel  Rotter,  H.  L.  Hoh- 
estein,  Gabriel  H.  Wolff. 

The  Peerless  Pattern  Works  Co., 
Cleveland,   $10,000.     Neil   Brogan,   M. 

D.  Bracken.  W.  Kern,  S.  Arter,  W.  C. 
Bracken. 

The  Allis  Motor  Sales  Co.,  Cleve- 
land, $10,000.  H.  W.  Allis,  M.  C.  Burns, 

A.  E.  Watson,  M.  T.  Mazanek,  George 
The  Aragon  Amusement  Co.,  Cincin- 
nati, $10,000.  B.  P.  Lamping,  A.  Wood, 
R.  C.  Cronln,  Walter  C.  Taylor,  James 

B.  0*Donnell. 

The  I^ichner  &  Jordan  Co.,  Ports- 
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mouth,  175,000.  George  R.  Jordan, 
John  W.  Snyder,  Albert  F.  Lelchner, 
Ora  E.  Garvin,  J.  W.  Jordan,  Grant 
Hannahs. 

The  Intercity  Trucking  Co.,  Cleve- 
land, $30,000.  W.  S.  Blood,  H.  G.  Rus- 
sell, A.  G.  Havis,  W.  L.  Hoyer,  <G.  E. 
Romano. 

The  Empire  Phono  Parts  Co.,  Cleve- 
land, 15,000.  F.  L.  Squire,  P.  Mon- 
real,  George  J.  Ruf,  R.  J.  Guthery,  H. 
M.  Kodet. 

The  J.  H.  Greenberg  Co.,  Cleveland, 
$25,000.  Fred  Desberg,  Frank  E.  Bol- 
dizar,  C  Byrne,  O.  E.  Buchheit,.  A. 
Roth. 

The  Wlll-Bnrt  Co.,  Orrville,  $50,a00. 
B.  G.  Cope,  F.  U  Strauss,  Frank  Relch- 
enbach,  R.  A.  Kinney,  E.  E.  Clark. 

The  Motgomery  Tool  &  Manufactur- 
ing Co.,  Dayton,  $50,000.  Charles  A. 
Thistlethwaite,  Henry  J.  Malloy,  Jas. 
W.  Stnyers,  Wm.  A.  Shro^er.  F.  A. 
Ford. 

The  Cleveland  Fireproof  Construc- 
tion Company,  Cleveland,  $25,000. 
Tracy  H.  Duncan,  B.  M.  Parker,  E.  L. 
Reid,  M.  E.  Ordner  M.  M.  Faud. 

The  Century  Roofing  and  Sheet 
Metal  Co.,  Cleveland,  $1,000.  L.  C. 
Shaver.  Edith  F.  Rodgers,  Harriet 
Buhlinger.  I^ura  Layman,  A.  C.  Sa- 
tink. 

Increases 

The  Canton  Cabinet  &  Construction 
Co..  Canton,  $4^,000  to  $50,000. 

The  Schick  Co-operative  Coal  Co., 
Bellaire.  $10,000  to  $100,000. 

The  Reflex  Ignition  Co.,  Cleveland. 
$60,000  to  $100,000. 

The  Winn  Cypress  Co..  Dayton,  $5,- 
000  to  $10,000. 

The  Acme  Power  Co.,  Toledo,  $B00,- 
000  to  $5,200,000. 

The  Liezine  Printing  Co.,  Cleveland, 
$10,000  to  $50,000. 

The  Stem  &  Mann  Co.,  Canton, 
$100,000  to  $200,000. 

The  Smith-Trump  Abstract  Co., 
Canton;   $40,000  to  $150,000. 

The  American  Milling  Machine  Co., 
Cincinnati;  $22,000  to  $50,000. 

The  Modem  Glass  Co..  Columbus, 
$10,000  to  $1,000,000. 


The  Korous  Jewelry  &  Music  House 
Co..  Toledo,  $10,000  to  $20,000. 

The  James  Ohlen  &  Sons  Saw  Mfg. 
Co..  Columbus.  $1^.000  to  $200,000. 

The  Superior  Coal  and  Dock  Com- 
pany, Columbus,  $500,000  to  $1,000,- 
000. 

The  Semi  Steel  Foundry  Company. 
Barberton,  $100,000  to  $200,000. 

The  Sam  W.  Emerson  Company, 
Cleveland,  $10,000  to  $100,000. 

The  Home  Building  Savings  and 
Loan  Company  of  Marion,  Ohio,  $2.- 
000.000  to  $5,000,000. 

The  Warren  Refining  &  Chemical 
Co.,   Warren,   $200,000  to  $250,000. 

The  Cleveland  Fuel  Oil  Co.,  Akron. 
$50,000  to  $250,000. 

The  Central  Lumber  Co.,  Cleveland. 
$25,000  to  $50,000. 

The  Carroll- Jamieson  Machine  Tool 
Co.,  Batavia,  $10,000  to  $100,000. 

The  Harter  School  Supply  Co.. 
Cleveland,  $25,000  to  $40,000. 

The  Sidney  Production  Co..  Sidney. 
$20,000  to  $40,000. 

The  Columbus  Varnish  Co..  Colum- 
bus. $200,000  to  $400,000. 

The  Norwood  Building  &  Loan  Co.. 
Norwood,  $1,000,000  to  $2,000,000. 

The  Kenwood  Realty  Co.,  Toledo. 
$20,000  to  $50,000. 

The  Ben  Franklin  Printing  Co.,  Ak- 
ron, $10,000  to  $25,000. 

The  Warren  Marble  and  Granite 
Co.,  Warren.  $10,000  to  $15,000. 

The  Glenmore  Lubricant  Co.,  IJnia. 
$25,000  to  $50,000. 

The  Barner-Mead  Lumber  Co.. 
Cleveland,  $40,000  to  $100,000. 

The  Feilbach  Co.,  Toledo.  $200,000 
to  $300,000. 

Decrease 

The  Aetna  -Sand  &  Gravel  Co., 
Cleveland.  $15,000  to  $5,000. 

The  Mitchell  Store  Building  Co., 
Cincinnati,   $300,000  to  $150,000. 

The  Cleveland  &  Chagrin  Falls  Rail- 
way Co.,  Cleveland;  $800,000  to  $30.- 
000. 

The  H.  Clauss  Manufacturing  Com- 
pany, Tipton,  Ind.,  $50,000  to  $5,000. 

The  Miitchell  Office  Building  Co., 
Cincinnati,  $250,000  to  $125,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1375—111  the  Matter  of  the  Joint  Applicatim  of  The  North- 
western Toll  Line  Company  to  Sell  its  Property,  and  The  Ohio 
State  Telephone  Company  to  Buy  and  Merge  the  Same  with  its 
Present  System  of  Toll  Lines  and  Property  in  Ohio.  Prayer 
Granted. 


(Dated  January  21,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  mattev 
came  on  to  be  heard  upon  the  joint  petition  of  The  Northwestern 
Toll  Line  Company,  a  corporation  organized  under  the  laws  of 
Ohio  and  engaged  in  the  operation  of  a  telephone  toll  line  ex- 
tending some  eighty-nine  and  seven-tenths  miles  westwardly  from 
the  city  of  Toledo  to  the  village  of  Hicksville,  Defiance  county; 
near  the  Ohio  and  Indiana  state  line,  and  The  Ohio  State  Tele- 
phone Company,  a  corporation  organized  under  the  laws  of  Ohio 
and  engaged  in  the  operation  of  local  exchanges  and  toll  lines 
throughout  the  state  of  Ohio,  asking  the  consent  to  and  approval, 
by  this  Commission,  of  the  sale  and  conveyance  by  the  former, 
and  the  purchase  and  acquisition  by  the  latter  of  all  the  property, 
rights,  franchises,  privileges  and  chattels  of  said  The  Northwestern 
Toll  Line  Company. 

Upon  consideration  whereof  and  being  fully  advised  in  the 
premises,  the  Commission  finds  from  the  record  made  upon  the 
hearing  of  this  cause  and  for  the  purposes  of  this  application : 

(1)  That,  upon  its  creation  by  the  merger  of  The  United 
States  Telephone  Company  and  nineteen  other  telephone  com- 
panies including  The  Toledo  Home  Telephone  Company,  said  The 
Ohio  State  Telephone  Company  acquired,  among  other  assets, 
$40,000.00  par  value  (being  all)  of  the  capital  stock,  and  $39,000.00 
principal  sum  (being  all)  of  the  outstanding  bonded  indebtedness 
of  The  Northwestern  Toll  Line  Company,  which  capital  stock  and 
bonds  were  valued,  for  the  purposes  of  such  consolidation,  at  the 
sum  of  $31,200.00. 

(2)  That  for  some  years  previous  to  the  creation,  as  afore- 
said, of  said  The  Ohio  State  Telephone  Company,  said  capital  stock 
and  bonds  of  The  Northwestern  Toll  Line  Company  had  been 
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owned,  and  its  property  operated  as  an  integral  part  of  the  prop- 
erty of  said  The  Toledo  Home  Telephone  (Company  and,  since  the 
merger  of  the  latter  with  The  Ohio  State  Telephone  C!ompany,  such 
ownership  of  stock  and  such  operation  of  the  property  of  The 
Northwestern  Toll  Line  Company  have  been  continued  by  The  Ohio 
State  Telephone  Company. 

(3)  That  the  property,  rights,  franchises,  privileges  and  chat- 
tels belonging  to  said  The  Northwestern  Toll  Line  Company  are 
worth  not  less  than  the  sum  of  $31,200.00. 

(4)  That  the  rates,  charges,  tolls  and  rentals  now  main- 
tained and  followed  by  said  The  Northwestern  Toll  Line  Company, 
which  have  been  in  effect  for  many  years  past,  would  be  and  are 
reasonable  rates  and  charges  for  the  furnishing  of  telephonic 
service  within  the  territory  served  by  means  of  the  property  of  said 
company. 

(5)  That  the  service  furnished  the  public  will  be  improved 
by  the  elimination  of  the  maintenance  of  separate  records  of  the 
plant,  property  and  operations  of  The  Northwestern  Toll  Line  Com- 
pany; the  making  of  separate  reports  to  the  federal  and  state 
authorities  of  the  applicants'  several  activities,  and  the  elimination 
of  duplicates  and  unnecessary  officers  in  conducting  the  affairs 
of  said  The  Northwestern  Toll  Line  Company;  and  is  satisfied 
that  its  consent  and  authority  for  such  purchase  and  sale  of 
property  should  be  granted.    It  is  therefore, 

Ordered,  That  said  The  Northwestern  Toll  Line  Company  be, 
and  it  hereby  is  authorized  to  sell  and  convey  to  The  Ohio  State 
Telephone  Company,  all  of  its  property,  rights  and  other  assets, 
as  more  fully  enumerated  and  described  in  the  application  herein 
and  the  transcript  of  the  testimony  taken  upon  the  hearing 
thereof,  which  hereby  are  made  parts  of  this  order,  by  reference ; 
and  said  The  Ohio  State  Telephone  Company  hereby  is  author- 
ized to  purchase  and  acquire  said  property.     It  is  further 

Ordered,  That  upon  the  acquisition  of  said  property  and  the 
consolidation  of  the  same  with  its  other  properties,  said  The  Ohio 
State  Telephone  Company  may  establish,  impose  and  collect  rates, 
tolls,  rentals  and  charges  not  in  excess  of  the  rates  heretofore 
found  and  determined  by  the  Commission  to  be  just  and  reasonable 
for  the  furnishing  of  service  within  the  territory  served  by  means 
of  said  property,  and  that  the  applicants  file  schedules  providing 
for  their  respective  withdrawal  firom  and  inauguration  of  servicfij 
within  said  territory.    It  is  further 

Ordered,  That  upon  the  said  consolidation  of  said  property 
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with  its  other  property,  said  Ohio  State  Telephone  Company  shall 
cancel  the  capital  stock  and  bonds,  dissolve  the  corporation  and 
surrender  the  charter  of  said  The  Northwestern  Toll  Line  Com- 
pany.   It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  diminution  of  service 
within  the  territory  now  served  by  means  of  the  property  of  said 
The  Northwestern  Toll  Line  Company;  as  an  approval  of  the  con- 
sideration to  be  paid  for  said  property,  nor  as  a  finding  that  the 
service  of  said  companies  is  adequate,  efficient  or  sufficient.  It  is 
further 

Ordered,  That  said  The  Ohio  State  Telephone  Company  make 
verified  report  to  this  Commission  of  the  cancellation  of  the  capi- 
tal stock  and  bonds  of  said  The  Northwestern  Toll  Line  Company, 
the  dissolution  of  said  corporation,  and  the  surrender  of  its  charter. 


No.  1377 — ^In  the  Matter  of  the  Application  of  Mahoning  and 
Shenango  Railway  and  Light  Company  for  Authority  to  Guaran- 
tee the  Payment  of  Two  Million  Dollars  ($2,000,000)  of  Two  (2) 
Year  Six  Per  Cent  (6%)  Notes  of  Republic  Railway  and  Light 
Company.    Prayer  Granted. 


(Dated  January  28,  1918.) 

The  Commission  having  heretofore  by  order  made  and  entered 
as  of  date  January  7, 1918,  in  the  proceeding  entitled,  ''In  the  mat- 
ter of  the  application  of  Mahoning  and  Shenango  Railway  and 
Light  Company  for  authority  to  issue  and  sell  its  preferred  stock," 
No.  1306,  consented  to  and  authorized  the  issue  and  sale,  for  the 
highest  price  obtainable,  but  not  less  than  the  par  value  thereof,  of 
two  million  dollars,  par  value,  of  the  seven  per  cent,  cumulative 
preferred  capital  stock  of  the  said  Mahoning  and  Shenango  Rail- 
way and  Light  Company  and  directed  that  the  proceeds  arising 
from  the  sale  of  such  capital  stock  be  devoted  to  and  applied  toward 
the  payment  of  the  floating  indebtedness  of  said  corporation  and 
the  provision  of  additions,  extensions  and  improvements  to  its 
facilities. 

Whereupon  came  the  said  Mahoning  and  Shenango  Railway 
and  Light  Company  and,  by  its  application  herein  and  the  evi- 
dence presented  upon  the  hearing  hereof,  represented  and  showed 
to  the  satisfaction  of  the  Commission  that,  in  the  existing  con- 
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• 

dition  of  the  financial  markets  of  the  country  it  is  impossible,  at 
this  time,  to  market  and  dispose  of  said  capital  stock  to  investors ; 
that,  in  order  to  sell  the  said  capital  stock  and  obtain  the  money 
heretofore  found  by  this  Commission  to  be  necessary  for  the 
prosecution  of  said  applicant's  corporate  purposes,  it  has  arranged 
with  the  Republic  Railway  and  Light  Company  (a  corporation  duly 
organized  under  the  laws  of  New  Jersey,  and  the  owner  of  sub- 
stantially all  of  the  outstanding  stock  of  the  applicant)  to  pur- 
chase said  preferred  capital  stock;  that  in  order  to  obtain  the 
funds  necessary  to  pay  for  the  stock  so  to  be  purchased,  it  is 
necessary  for  the  said  Republic  Railway  and  Light  Company  to 
issue  its  two  (2)  year,  six  per  cent  (6%)  notes,  secured  by  the 
pledge  of  the .  said  preferred  stock  so  purchased,  and  that,  to 
enable  the  ready  sale  of  said  two-year  notes  so  to  be  issued  by  the 
said  Republic  Railway  and  Light  Company  as  aforesaid,  it  is 
essential  that  the  payment  of  said  notes  be  guaranteed  by  the 
Mahoning  and  Shenango  Railway  and  Light  Company,  the  bank- 
ers purchasing  said'  notes  having  prescribed  such  a  stipulation 
as  a  condition  of  their  purchase  of  the  notes ;  wherefore  the  Com- 
mission, in  so  far  as  it  has  jurisdiction  of  the  premises,  finds 
that  the  creation  of  said  indebtedness,  by  the  assumption  of  such 
contingent  liability,  is  reasonably  required  and  necessary  to  se- 
cure moneys  with  which  to  pay  and  discharge  the  lawful  in- 
debtedness and  construct,  complete,  extend  and  improve  the  facili- 
ties of  said  Mahoning  and  Shenango  Railway  and  Light  Company. 
It  is  therefore 

Ordered,  That  in  so  far  as  this  Commission  has  the  authority 
so  to  do,  the  said  Mahoning  and  Shenango  Railway  and  Light 
Company  be,  and  it  hereby  is  authorized  to  guarantee,  by  proper 
endorsement,  the  pasrment  of  two  million  ($2,000,000.00)  dollars, 
principal  sum,  of  two  (2)  year,  six  (6)  per  cent  notes,  to  be  issued 
by  the  Republic  Railway  and  Light  Company,  the  payment  of 
which  is  to  be  primarily  secured  by  the  pledge,  as  collateral  se- 
curity, of  $2,000,000.00,  par  value,  of  the  seven  per  cent  cumu- 
lative preferred  capital  stock  of  the  Mahoning  and  Shenango 
Railway  and  Light  Company  issued  by  that  company  under 
authority  of  the  order  in  said  proceeding  No.  1306  aforesaid,  and 
purchased  by  the  said  Republic  Railway  and  Light  Company.  It 
is  further 

Ordered,'  That  in  the  event  that  said  guarantor  is  required  to 
pay  said  notes,  or  any  part  thereof.  It  shall  do  so  only  upon  the 
surrender  to  said  guarantor,  by  the  holder  of  said  notes  and  said 
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preferred  capital  stock  as  collateral  security,  an  amount  of  said 
preferred  capital  stock  equal,  in  par  value,  to  the  amount  of 
money  said  guarantor  shall  be  required  to  pay  by  reason  of  said 
guaranty.    It  is  further 

Qrctered,  That  all  such  perferred  capital  stock  as  is  so  reac^ 
quired  by  said  guarantor  by  reason  of  its  obligation  for  the  pay- 
ment of  said  notes,  shall  be  held  in  the  treasury  of  said  guarantor 
and  shall,  in  no  event,  be  reissued,  either  by  original  certificate, 
substitute  certificate  or  otherwise,  except  upon  the  further  order 
of  this  Commission.    It  is  further 

Ordered,  That  the  said  Mahoning  and  Shenango  Railway  and 
Light  Company  make  verified  reports  to  this  Commission  of  the 
exercise  of  the  authority  herein  granted,  ami,  upon  the  maturity 
of  said  notes,  its  actions,  if  any,  in  respect  to  a  discharge  of  its 
contingent  liability  thereon. 


No.  1279— In  the  Matter  of  the  Application  of  The  Cleveland,  Alli- 
ance and  Mahoning  Valley  Railroad  Company  for  the  Issuance 
and  Disposition  of  its  Mortgage  Bonds.    Prayer  Granted. 


(Dated  January  15,  1918.) 

This  day,  after  due  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cleveland,  Al- 
liance and  Mahoning  Valley  Railroad  Company  (a  corporation  or- 
ganized under  the  laws  of  Ohio),  wherein  the  consent  and  authority 
of  this  Commission  is  asked  for  the  issue  of  its  first  mortgage,  five 
per  cent  gold  bonds  of  the  principal  sum  of  two  hundred  thousand 
dollars,  the  proceeds  arising  from  a  sale  thereof  at  eighty  per- 
centum  of  the  par  value,  to  be  used  to  pay  and  discharge  certain 
indebtedness  alleged  to  have  been  incurred  in  the  construction 
and  equipment  of  applicant's  line  of  electric  interurban  railroad. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  within  five  years  next  pre- 
ceding the  fourteenth  day  of  September,  1917  (tiie  date  of  the 
filing  of  the  application  herein),  the  applicant  expended  from  its 
treasury  for  the  construction  of  additions  and  extensions  to  its 
facilities,  the  sum  of  $76,861.00  not  secured  by  the  issue  of  stock, 
Ixmds,  notes  or  other  evidences  of  inddl>tednes8 ;  .that  the  applicant 
now  has  in  contemplation  other  additions  and  extensions  to  its 
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facilities,  the  estimated  cost  of  which  is  the  sum  of  $72,000.00; 
that,  under  the  order  made  and  entered  as  of  date  April  8,  1913, 
in  the  proceedingr  No.  508  before  The  Public  Service  Commission 
of  Ohio,  the  applicant  received  authority  to  issue  and  dispose  of 
certain  bonds,  of  which  $30,000.00,  principal  sum,  have  not  been 
issued,  but  could  now  be  issued  and  the  proceeds  thereof  would 
be  available  for  said  purposes;  that  the  purposes  specified  in  said 
order  No.  508  of  The  Public  Service  Commission  of  Ohio  have 
been  accomplished  by  the  issue  of  the  bonds  which  were  disposed 
of  and  that  the  remainder  of  said  bonds  should  now  be  issued  for 
the  purposes  contemplated  by  the  application  herein,  and  that  the 
issue  of  applicant's  said  bonds  of  the  further  principal  sum  of 
$157,500.00  is  reasonably  required  and  the  money  to  be  procured 
by  the  sale  thereof,  necessary  for  the  construction,  completion, 
extension  and  improvement  of  its  facilities,  and  the  reimburse- 
ment  of  its  treasury  for  moneys,  not  secured  by  the  issue  of 
stock,  bonds,  notes  or  other  evidences  of  indebtedness,  actuaUy  ex- 
pended therefrom,  within  the  five  years  next  preceding  the  filing: 
of  the  application  herein,  for  such  purpose,  and  is  satisfied  that  its 
consent  and  authority  therefor  should  be  granted.  It  is  there- 
fore 

Ordered,  That  said  The  Cleveland,  Alliance  and  Mahoning  Val- 
ley Railroad  Company  be,  and  it  hereby  is  authorized  to  issue  its 
first  mortgage,  five  per  cent  twenty  year  gold  bonds  of  the  prin- 
cipal sum  of  one  hundred  and  fifty-seven  thousand,  five  hundred 
dollars  ($157,500.00),  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable  but  for  not  less  than  eighty  (80)  percentum  of  the 
par  value  thereof.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said 
bonds  be  authorized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said 
bonds,  together  with  the  proceeds  arising  from  the  sale  of  the 
unissued  $30,000.00  principal  sum  of  said  bonds  authorized  by 
said  order  No.  508  of  the  Public  Service  Commission  of  Ohio 
(which  said  order  hereby  is  supplemented  and  modified  by  this 
order  to  provide  for  such  disposition  of  the  proceeds  of  said  $30,000, 
principal  sum,  of  bonds,  instead  of  and  in  lieu  of  the  purposes  speci- 
fied therein),  be  devoted  to  and  used  for  the  following  purposes, 
and  no  others,  to  wit: 

(First.)  The  sum  of  $76,861.00  to  be  used  to  reimburse  ap- 
plicant' treasury  for  the  sum,  not  accrued  by  the  issue  of  stock. 
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bonds,  notes  or  other  evidences  of  indebtedness,  actually  expended 
therefrom  for  the  construction  of  additions,  extensions  and  im- 
provements to  its  facilities  within  the  five  years  preceding  Sep- 
tember 13,  1917. 

(Second.)  The  remainder  of  such  proceeds  to  be  used  to  pro- 
vide further  additions,  extensions  and  improvements  to  applicant's 
facilities,  a  number  of  which,  no^  under  contemplation,  are  de- 
scribed in  the  testimony  submitted  upon  the  hearing  of  this  appli- 
cation, the  transcript  of  which,  in  so  far  as  it  describes  said  addi- 
tions, extensions  and  improvements,  hereby  is  made  a  part  of  this 
order  by  reference.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  the 
bonds  herein  authorized  and  of  the  remainder  of  said  bonds  author- 
ized by  said  order  No.  508  of  the  Public  Service  Commission  of 
Ohio,  the  amounts  realized  therefrom  and,  in  reasonable  detail, 
the  purposes  for  which  expended.    It  is  further  * 

Ordered,  That  the  consent  and  authority  of  this  Commission 
for  the  issue  of  applicant's  said  bonds  of  the  further  principal  sum 
of  $42,500.00  be,  and  it  hereby  is  withheld,  and  said  applica- 
tion, in  so  far  as  it  asks  such  consent  and  authority  denied. 


134S.-In  the  Matter  of  the  Joint  Applicatiim  of  The  Central  Guern- 
sey Company  and  The  Ohio  Fuel  Supply  Company  for  the  Pur- 
chase and  Sale  of  Certain  Property.    Prayer  Granted. 


(Dated  December  21,  1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  Upon  the  joint  application  of  The  Central 
Guernsey  Company  and  The  Ohio  Fuel  Supply  Company,  corpora- 
tions organized  under  the  laws  of  Ohio,  asking  the  consent  to  and 
approval,  by  this  Commission,  of  the  sale  and  conveyance  by  said 
first  named  company  of  all  its  property  and  assets  to,  and  the  pur- 
chase and  acquisition  thereof  by  said  second  named  company ;  and 
it  appearing  that  the  service  furnished  the  public  will  be  improved 
thereby  and  that  the  public  will  thereby  be  furnished  adequate 
service  for  a  reasonable  and  just  rate  or  charge  tiierefor,  the  Com- 
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mission  is  satisfied  that  its  consent  and  authority  for  such  purchase 
and  sale  of  property  should  be  granted.    It  is  therefore 

Ordered,  That  said  The  Central  Guernsey  C!ompany  be,  and 
it  hereby  is  authorized  to  sell  and  convey  to  said  Tlie  Ohio  Fuel 
Supply  Company,  all  of  its  property  and  assets,  consisting,  gener- 
ally, of  certain  gas  well  fittings  and  appliances  and  a  natural  gas 
distributing  system  in  the  villliges  of  Washington  and  Lore  City» 
in  Guernsey  county,  Ohio;  and  said  The  Ohio  Fuel  Supply  Com- 
pany hereby  is  authorized  to  purchase  and  acquire  the  same.  It 
is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  cos- 
sent  to  or  approval,  by  this  Commission,  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  forthwith  upon  the  conveyance  of  title  to  said 
property  the  applicants  file  with  this  Commission  schedules  provid- 
ing for  their  respective  withdrawal  from  and  inauguration  of  ser- 
vice within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  companies,  nor  as  an  approval  of  the 
consideration  stipulated;  nor  shall  anything  herein  be  construed 
as  an  approval  by  the  Commission  of  the  rates  now  charged  for 
service  by  said  companies,  nor  as  a  finding  by  the  Conmiission 
that  said  rates  are  reasonable  and  not  excessive  and  not  discrim- 
inatory, or  that  the  service*  of  said  companies  is  adequate,  effi- 
cient or  sufiicient. 


No.  1300 — ^The  Jackson  Iron  and  Steel  Company,  Compiainaiit,  vs. 
Detroit,  Toledo  and  Irontcm  Railroad  Company,  Defendant. 
Prayer  Granted. 


(Dated  December  14,  1917.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  plants  of  The  Jackson 
Iron  and  Steel  Company  and  The  Standard  Slag  Compusir  are 
within  the  proper  terminal  limits  of  the  city  of  Jackson  and  diould 
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be  included  in  the  Jackson  switching  district,  placed  upon  de- 
fendant's switchings  list  and  accorded  the  same*  rates,  privileges 
and  services  now  granted  to  other  persons  and  industries  simi- 
larly situated.    It  is  therefore 

Ordered,  That  defendant,  the  said  Detroit,  Toledo  and  Iron- 
ton  Railroad  Company,  be,  and  it  hereby  is  notified,  directed  and 
required  to  cease  and  desist  from  charging  and  collecting  from  The 
Jackscm  Iron  and  Steel  Company  and  The  Standard  Slag  Company 
a  different  rate  than  that  charged  other  persons  and  industries 
similarly  situated  within  the  proper  terminal  limits  of  the  city 
of  Jackson,  and  within  the  Jackson  switching  district,  And  that 
said  The  Jackson  Iron  and  Steel  Company  and  The  Standard  Slag 
Company  be  included  in  the  switching  list  of  defendant.  It  is 
further 

Ordered,  That  defendant  file  a  tariff  in  accordance  therewith.  • 


No.  1342 — ^In  the  Matter  of  the  Applicaticm  of  The  Baltimore  and 
Ohio  Railroad  Company  for  Authority  to  Abandcm  its  Depot  at 
Nashport  in  Muskingum  County,  Ohio.    Prayer  Granted. 


(Dated  December  20, 1917.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Baltimore  and 
Ohio  Railroad  Company  for  authority  to  close  its  depot  at  Nash- 
port, Muskingum  county,  Ohio. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  the  welfare  of  the  public  and  the  movement  of  passengers  and 
freight  will  be  properly  served,  and  that  the  gross  revenue,  cost  of 
operation  and  net  revenue  derived  from  the  maintenance  of  said 
depot  do  not  warrant  the  further  maintenance  of  the  same,  and 
is  satisfied  that  the  closing  of  said  depot  is  reasonable  and  that 
the  prayer  of  said  application  should  be  granted.    It  is  therefore 

Ordered,  That  said  The  Baltimore  and  Ohio  Railroad  Company 
be,  and  it  hereby  is  authorized  to  close  and  abandon  its  depot  at 
Nashport,  Muskingum  county,  Ohio.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
from  and  after  this  date. 
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No.  1270 — ^The  Superior  Portland  Cement  Comiiany,  of  Lawrence 
County,  Ohio,  Complainant,  vs.  Detroit,  Toledo  and  Ironton  RaQ- 
road  Company,  Defendant.    Rates  Fixed. 


(Dated  December  15, 1917.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  the  rate  of  twenty-five  cents 
per  ton  charged,  demanded  and  collected  by  defendant  for  the 
transportation  of  bituminous  coal,  in  carloads,  from  the  coal  mine 
and  tipple  of  the  complainant  (now  operated  by  one  Guy  W.  Mal- 
lon  as  receiver  thereof),  located  on  the  switch  track  leading  from 
the  track  of  the  defendant,  near  Superior,  Lawrence  county,  Ohio, 
to  the  plant  of  said  complainant  at  Superior,  Lawrence  county,  Ohio, 
is  excessive  and  unreasonable,  and  that  a  reasonable  and  just  rate 
for  such  service  is  five  dollars  per  car.    It  is  therefore 

Ordered,  That  defendant,  the  said  Detroit,  Toledo  and  Lronton 
Railroad  Company,  be,  and  it  hereby  is  notified,  directed  and  re- 
quired to  cease  and  desist  from  charging,  demanding  and  collect- 
ing a  rate  of  twenty-five  (25)  cents  per  ton  for  the  transportation  of 
bituminous  coal,  in  carloads,  from  the  coal  mine  and  tipple  of  The 
Superior  Portland  Cement  Company,  now  operated  by  Guy  W.  Mal- 
lon  as  receiver,  located  on  the  switch  track  leading  from  the  track 
of  the  defendant,  near  Superior,  Lawrence  county,  Ohio,  to  the 
plant  of  said  complainant,  at  Superior,  Lawrence  county,  Ohio, 
which  rate  the  Commission  has  found  to  be  excessive  and  unrea- 
sonable, and  that  a  rate  of  five  dollars  ($5.00)  per  car,  which  the 
Commission  has  found  to  be  just  and  reasonable,  be  charged  and 
collected  for  said  service  instead  and  in  lieu  of  said  rate  found  to 
be  unjust  and  unreasonable.    It  is  further 

Ordered,  That  defendant  file  a  tariff  in  accordance  herewith. 
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No.  1835— In  the  Matter  of  the  Application  of  The  Cainton  Natural 
Gas  Company  tar  Authority  to  Sell  its  Plant  to  The  Medina  Gas 
and  Fuel  Company,  and  of  The  Medina  Gas  and  Foel  Company 
for  Authority  to  Purchase  the  Plant  of  The  Clinton  Natural  Gas 
Company.    Prayer  Granted. 


( Dated  December  20, 1917. ) 

The  Clinton  Natural  Gas  Company  and  The  Medina  Gas  and 
Fuel  Company  having  heretofore  filed  their  separate  applications, 
consolidated  for  the  purposes  of  this  proceeding,  asking  the  con- 
sent to  and  approval  by  this  Commission  of  the  sale  and  convey- 
ance by  said  The  Clinton  Natural  Gas  Company  of  all  its  property 
to,  and  the  purchase  and  acquisition  thereof  by  said  The  Medina 
Gas  and  Fuel  Company,  and  the  Commission  having,  upon  the 
filing  of  said  application,  deemed  the  assignment  thereof  for  hear- 
ing to  be  unnecessary,  the  same  came  on  this  day  for  final  con- 
sideration, and  it  appearing  that  the  service  furnished  the  pub- 
lic will  be  improved  thereby  and  that  the  public  thereby  will  be 
furnished  adequate  service  for  a  reasonable  and  just  rate  or  charge 
therefor,  the  Commission  is  satisfied  that  its  consent  and  authority 
therefor  should  be  granted.    It  is  therefore 

Ordered,  That  said  The  Clinton  Natural  Gas  Company  be,  and 
it  hereby  is  authorized  to  sell  and  convey  to  said  The  Medina  Gas 
and  Fuel  Company,  its  property  and  distributing  plant  in  the  vil- 
lage of  Mt.  Victory,  Ohio,  as  the  same  is  more  specifically  enumer- 
ated and  described  in  a  statement,  marked  Exhibit  ''A''  and  ap- 
pended to  the  application  herein  which  hereby  is  made  a  part  of 
this  order  by  reference ;  and  said  The  Medina  Gas  and  Fuel  Com- 
pany hereby  is  authorized  to  purchase  and  acquire  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  this  Commission  of  any  increase  in  rates 
or  diminution  of  service  within  the  territory  now  served  by  means 
of  said  property.    It  is  further 

Ordered,  That  forthwith  upon  the  conveyance  of  title  to  said 
property,  the  applicant  file  with  this  Commission  schedule  provid- 
ing for  their  respective  withdrawal  from  and  inauguration  of  ser- 
vice within  the  territory  now  served  by  means  of  said  property. 
It  is  further 

Ordered,  That  nothing  herein  shaU  be  considered  as  a  find- 
ing by  the  Commission  of  the  value  of  the  property  herein  author- 
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ized  to  be  purchased  and  sold»  as  an  acquiescence  in  the  vahie 
placed  upon  said  property  by  said  companies,  nor  as  an  anxroval 
of  the  consideration  stipulatelcT;  nor  shall  anything  herein  be  con- 
strued as  ah  approval  by  the  Commission  of  the  rates  now  charged 
for  service  by  said  companies,  nor  as  a  finding  by  the  CoBHnis- 
sion  that  said  rates  are  reasonable  and  not  excessive  and  not  dis- 
criminatory, or  that  the  service  of  said  companies  is  adequate, 
efficient  or  sufficient. 


No.  1284— The  City  of  Portsmouth,  Ohio,  and  The  Board  of  Trade 
of  the  City  of  Portsmouth,  Ohio,  Complainants,  vs.  The  Ports- 
mouth Gas  Company,  Defendants — ^Dismissed. 


(Dated  December  22,  1917.) 

Upon  application  of  counsel  for  the  complainants,  this  cause 
hereby  is  dismissed  without  prejudice. 


CALENDAR 

February  7 — 

10:00  a.  m.    Central  Union  Telephone  Company,  in  re  rates. 

1:30  p.  m.    Dayton,  Covinsrton  &  Pickaway  Traction  Co.,  increased 
rates. 


February 

1:30  p.  m.    Application  Wheelins:  &  Lake  Erie  Railroad  Company. 

10:00  a.  m.    Application  Trumbull  Public  Service  Company  to  issue 
$299,000  bonds. 

February  11 — 

1:30  p.  m.    Joint  application  of  Miami  Valley  and  Ohio  Supply  Co. 

February  12 — 

10:00  a.  m.    Lynch  et  al.  vs.  Wildwood  Service  Go. 

1:80  p.  tt.    AppiieatlMi  Pittsborff,  Cincinnati,  Chicago  A  St  Louis 
R«  R^  to  doe*  Toscsrawaa  ottee. 

February  18 — 

10:00  a.  m.    Halley  Goal  Co.  vs.  Detroit,  Toledo  ft  Ironton  R.  B.  Co. 


ATTORNEY  GENERAL 


The  Reasonable  OflBcial  Expenses  Incurred  by  the  County  Auditor 
as  the  Assessor  of  Real  Property  in  the  Discharge  of  His  Duties 
in  the  Assessing  of  Such  Property  May  be  Said  to  be  Fairly  Auth- 
orized by  the  Provisions  of  Section  5585  General  Code.  This 
Would  Include  the  Matter  of  Street  Car  Fare,  Automobile  Hire 
and  Expenses  of  Like  Kind  Necessarily  Incurred  in  the  Discharge 
of  His  Duties.  The  Expenses  Authorized  by  Statute  Would  Not 
Include  Such  as  are  Personal  to  the  Officer  Such  as  Board,  Nor 
Can  This  Section  be  Said  to  Authorize  the  Payment  to  the  County 
Auditor  as  Such  Assessor  of  Real  Estate,  Charges  Made  by  Him 
For  the  Use  of  His  Own  Conveyance  in  Traveling  Within  the 
County  in  the  Discharge  of  His  Duties  as  Such  Real  Estate 
Assessor. 


No.  955 — (Opinion  Dated  January  21,  1918). 

The  Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :     This  department  is  in  receipt  of  a  communication 
from  you  in  which  you  say: 

"Will  you  please  render  the  commission  your  opinion  on 
the  following: 

Section  5548,  in  part,  says:  *  *  *  *  The  county  auditor 
in  addition  to  his  other  duties,  shall  be  the  assessor  for  all  the 
real  estate  in  his  county  for  purposes  of  taxation.  *  *  *  The 
county  auditor  is  empowered  to  appoint  and  employ  such  ex- 
pert assistants  and  clerks,  or  other  employees,  as  he  may  deem 
necessary  to  the  performance  of  his  duties  as  such  assessor.*  *' 

Section  5554,  in  part,  says:  'The  county  auditor  in  all 
cases,  from  the  best  sources  of  information  within  his  reach, 
shall  determine,  as  near  as  practicable,  the  true  value  of  each 
separate  tract  and  lot  of  real  property  in  each  and  every  dis- 
trict, according  to  the  rules  prescribed  by  this  chapter  for  val- 
uing real  property.  *  *  *' 

If  in  carrying  out  the  provisions  of  these  sections,  the 
county  auditor  should  find  it  necessary  to  visit  different  parts 
of  his  county  to  view  property  and  supervise  the  work  of  as- 
sessing, would  the  law  permit  the  county  commissioners  to 
allow  the  county  auditor  his  actual  or  necessary  expense  in 
doing  this  work? 

This  opinion  rendered  by  your  predecessor,  Mr.  Turner, 
on  Section  5585  G.  C.  on  April  6, 1916,  page  623,  Vol.  1,  A.  G.  R. 
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does  not  fully  cover  the  above  question,  and  we  find  it  necessary 
to  have  your  construction  of  same." 

I  do  not  deem  it  necessary  to  discuss  at  any  length  the  sections 
of  the  General  Code  noted  in  your  communication.  It  will  be  suffi- 
cient for  the  purpose  of  this  opinion  to  note  that  section  5548  Gen- 
eral Code,  among  other  things,  authorizes  and  requires  the  county 
auditor  to  make  an  assessment  6f  the  real  property  within  any  tax 
assessment  district  or  subdivision  in  his  county  when  required  to 
do  so  by  an  order  of  the  board  of  county  commissioners  made  on  a 
consideration  of  the  findings  of  the  county  auditor,  or  when  such 
assessment  is  petitioned  for  by  not  less  than  twenty-five  freeholders 
in  such  tax  assessment  district  or  subdivision;  while  section  5554 
General  Code  prescribes  a  rule  or  method  governing  the  auditor 
as  the  assessor  of  real  estate  in  arriving  at  the  proper  tax 
valuation  of  the  real  property  in  the  assessment  district  or  sub- 
division so  assessed. 

From  the  context  of  your  letter  I  assume  that  the  expenses  of 
the  county  auditor  concerning  which  you  inquire  are  those  incurred 
by  him  in  assessing  real  property  under  the  provisions  of  the  sec- 
tions of  the  General  Code  above  noted.  As  a  principle  applicable 
to  the  consideration  of  tjie  question  made  by  you  it  may  be  ob- 
served that  neither  the  right  of  a  public  official  to  compensation 
for  services  rendered  nor  to  reimbursement  out  of  the  public  funds 
for  expenses  incurred  in  the  discharge  of  ofiicial  duties  can  be 
extended  beyond  the  clear  and  reasonable  import  of  the  statutory 
provisions  authorizing  the  same. 

Debolt  V.  Trustees,  7  O.  S.,  237 ; 
Jones  V.  Commissioners,  57  O.  S.,  189; 
Clark  V.  Comissioners,  58  O.  S.,  107 ; 
Richardson  v.  State,  66  O.  S.,  108. 

Authority  for  the  payment  of  the  expenses  mentioned  in  your 
communication,  or  any  of  them,  is  to  be  found,  if  at  all,  in  the  pro- 
visions of  section  5585  General  Code  as  amended  107  O.  L.  40. 
This  section  in  so  far  as  it  applies  to  the  question  at  hand  reads 
as  follows: 

'The  contingent  expenses  of  the  county  auditor  and  coun- 
ty board  of  revision,  including  postage  and  express  charges, 
their  actual  and  necessary  traveling  expenses  and  those  of  their 
deputies,  experts,  clerks  or  employes  on  ofiicial  business  outside 
of  the  county,  when  required  by  orders  issued  by  the  tax  com- 
mission of  Ohio,  shall  be  allowed  and  paid  as  other  claims 
against  the  county." 
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My  predecessor,  Hon.  Timothy  S.  Hogan,  in  an  opinion  under 
date  of  April  24,  1914,  (Report  of  Attorney  General  1914,  Volume 
1,  page  514,)  had  occasion  to  consider  the  quite  identical  provisions 
or  section  35  of  the  Wames  Law  (Sec.  5614  G.  C.)  in  their  appli- 
cation to  expenses  incurred  by  district  assessors  and  deputy  assess- 
ors provided  for  in  said  law.  Mr.  Hogan  held  that  the  legislature, 
in  specifically  enacting  that  postage,  express  charges  and  travel- 
ing expenses  incurred  in  traveling  outside  of  the  county  in  the 
discharge  of  official  business  on  order  of  the  Tax  Commission 
should  be  included  within  the  purview  of  the  term  "contingent 
expenses,"  had  made  it  plain  that  such  charges  and  expenses  would 
not  without  the  provision  have  been  contemplated  within  the 
meaning  of  the  term  and  that,  therefore,  traveling  expenses  in- 
curred by  the  district  assessors  and  their  deputies  in  the  dis- 
charge of  their  duties  within  the  county  were  not  to  be  considered 
as  being  included  within  the  meaning  of  the  term  "contingent  ex- 
penses." 

I  do  not  find  myself  able  to  follow  Mr.  Hogan  in  his  applica- 
tion of  the  rule  of  construction  involved  in  the  conclusion  reached 
by  him  that  traveling  expenses  incurred  by  the  assessing  officers 
in  the  discharge  of  their  duties  within  the  county  were  not  within 
the  purview  of  the  term  "contingent  expenses"  as  used  in  the 
statute  there  under  consideration  and  which  is  found  also  in  the 
provisions  of  section  5585  General  Code,  above  quoted.    This  rule 
of  construction  stated  in  general  terms  is  that  where  the  legisla- 
ture has  expressly  included  certain  things  within  the  meaning  of 
the  general  terms  of  an  act  a  presumption  of  legislative  intention 
arises  that  but  for  such  express  inclusion  the  particular  things 
mentioned  would  be  excluded  from  the  meaning  of  the  general 
terms.    It  is  cle^r,  however,  that  this  rule  of  construction  has  no 
application  where  the  particular  things  included  within  the  mean- 
ing of  the  general  provisions  of  the  act  are  mentioned  by  way 
of  abundant  caution,  and  this,  to  my  mind,  is  the  case  with  respect 
to  the  matter  of  postage  and  express  charges  expressly  included 
within  the  meaning  of  the  term  "contingent  expenses"  both  in 
the  section  of  the  General  Code  under  consideration  in  Mr.  Hogan's 
opinion  and  in  section  5585  General  Code,  for  it  seems  obvious  to 
me  that  without  express  inclusion  the  matter  of  postage  and  ex- 
press charges  would  come  within  a  reasonable  interpretation  of 
the  term  "contingent  expenses"  as  used  in  the  connection  indicated 
by  the  statutory  provision. 
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With  respect  to  the  matter  of  traveling  expenses  it  may  be 
observed  as  a  limitation  or  modification  of  the  rule  of  construction 
above  noted  that  where  there  is  some  special  reason  for  mentioning 
one  thing  and  none  for  mentioning  a  second,  which  is  otherwise 
within  the  statute,  the  absence  of  any  mention  of  the  latter  will 
not  exclude  it.  In  the  consideration  of  the  provisions  of  section  35 
of  the  Wames  Law,  as  well  as  those  of  section  5585  General  Code, 
I  think  there  were  obvious  reasons  for  making  special  inclusion  of 
traveling  expenses  incurred  by  the  assessing  officer  outside  of  his 
county  which  would  not  apply  to  the  matter  of  traveling  expenses 
in  the  discharge  of  his  duties  within  the  county.  The  matter  of 
traveling  outside  of  his  county  in  the  discharge  of  his  duties  as  an 
assessor  of  real  estate  is  one  so  exceptional  in  nature  that  the 
legislature  may  well  have  concluded  that  on  no  reasonable  interpre- 
tation could  expenses  so  incurred  be  considered  as  within  the  terms 
of  the  statute,  the  primary  and  main  purpose  of  which  was  to  pro- 
vide for  the  payment  of  expenses  incurred  by  the  assessor  of  real 
property  in  the  discharge  of  his  duties  within  the  county,  without 
such  express  inclusion  within  the  provisions  of  the  section. 

I  do  not  think,  therefore,  that  either  under  the  provisions  of 
section  35  of  the  Wames  Law  or  of  section  5585  General  Code  the 
matter  of  traveling  expenses  of  the  district  assessor,  in  the  one 
case,  and  the  county  auditor,  in  the  other,  is  to  be  necessarily  ex- 
cluded from  the  meaning  of  the  term  "contingent  expenses"  as 
used  in  either  of  these  sections  by  force  of  the  rule  of  construction 
above  discussed  and  applied  by  Attorney  General  Hogan  in  the 
opinion  above  referred  to. 

Irrespective  of  this  question,  however,  I  am  inclined  to  the 
view  that  Mr.  Hogan  was  correct  in  his  conclusion  under  the  statu- 
tory provisions  under  consideration  in  said  opinion  that  traveling 
expenses  incurred  by  the  district  assessor  and  his  deputies  in  the 
assessment  of  real  property  within  the  county  were  not  "con- 
tingent expenses''  within  the  meaning  of  the  term  as  used  in  sec- 
tion 35  of  the  Wames  Law.  Section  5554  General  Code  as  it  then 
read  required  real  estate  to  be  valued  on  actual  view,  and  this  cir- 
cumstance necessarily  required  the  assessor  to  travel  in  some  way 
to  and  from  the  property  to  be  assessed.  Now  "contingent  ex- 
penses'' are  such  as  are  possible  or  liable  to  be  incuired  but  which 
are  not  in  any  sense  certain  to  be  incurred;  and  measuring  the 
question  by  this  mle  it  might  well  be  that  expenses  incurred  by 
the  assessor  of  real  estate  in  traveling  to  and  from  the  real  prop- 
erty to  be  assessed  could  not  be  justly  considered  as  "contingent 
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expenses'"  where  it  appeared  reasonably  certain  that  in  the  nature 
of  the  case  such  expenses  must  be  incurred;  and  upon  this  view, 
and  it  further  appearing  that  the  legislature  had  made  no  special 
provision  for  the  pasrment  of  traveling  expenses  within  the  county 
incurred  by  district  assessors  and  their  deputies  in  the  discharge 
of  their  duties  in  assessing  real  property.  Mr.  Hogan  was  correct 
in  holding  that  such  traveling  expenses  could  not  be  paid.  How- 
ever, section  5554  General  Code  has  been  since  amended  so  as  to 
read  as  follows : 

''The  county  auditor,  in  aU  cases,  from  the  best  sources  of 
information  within  his  reach,  shall  determine,  as  near  as  prac- 
ticable, the  true  value  of  each  separate  tract  and  lot  of  real 
property  in  each  and  every  district,  according  to  the  rules  pre-, 
scribed  by  this  chapter  from  valuing  real  property.  *  ♦  *'* 

It  will  be  observed  that  the  county  auditor  as  the  assessor  of 
real  estate  is  not  now  required  to  assess  real  property  on  a  view  of 
the  same,  and  although  in  special  instances  it  may  be  both  desirar 
ble  and  necessary  for  the  county  auditor  as  such  assessing  officer 
to  assess  particular  properties  on  a  view  of  the  same,  and  thus 
incur  expenses  in  traveling  in  some  way  for  the  purpose  of  viewing 
said  properties,  such  view,  as  above  noted,  is  not  required  and  it 
can  no  longer  be  said  that  the  matter  of  expenses  incurred  in 
traveling  within  the  county  for  the  purpose  of  viewing  property 
to  be  assessed  is  one  of  such  certainty  as  to  be  excluded  from  the 
essential  meaning  of  the  term  ''contingent  expenses."' 

On  consideration  of  the  whole  question  I  am  inclined  to  the 
view  that  the  reasonable  official  expenses  incurred  by  the  county 
auditor  as  the  assessor  of  real  property  in  the  discharge  of  his 
duties  in  the  assessment  of  such  property  may  be  said  to  be  fairly 
authorized  by  the  provisions  of  section  5585  of  the  General  Code. 
This  would  include  the  matter  of  street  car  fare,  automobile  hire 
and  expenses  of  like  kind  necessarily  incurred  in  the  discharge  of 
his  duties.  The  expenses  authorized  by  the  statute  would  not 
include  such  as  are  i>ersonal  to  the  officer,  such  as  board,  nor  can 
this  section  be  said  to  authorize  the  payment  to  the  county  auditor 
as  such  assessor  of  real  estate  charges  made  by  him  for  the  use  of 
his  own  conveyance  in  traveling  within  the  county  in  the  discharge 
of  his  duties  as  such  real  estate  assessor. 

Within  the  limitations  above  mentioned  the  question  made  by 
you  is  one  to  be  determined  by  the  county  commissioners  in  pass- 
ing upon  bills  rendered  for  sudi  expenses,  and  it  is  to  be  presumed 
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that  they  will  allow  such  expenses  only  as  are  necessary  and 
reasonable  in  amount. 

The  answer  made  by  me  in  this  opinion  to  the  question  sub- 
mitted by  you  is  as  specific  as  the  nature  of  the  question  permits, 
and  is  not,  as  I  view  it  in  conflict  with  the  opinion  of  Hon.  Edward 
C.  Turner  referred  to  in  your  communication,  if  said  opinion  be 
confined  to  the  decision  made  therein  on  the  questions  there  under 
consideration. 


Council  of  a  City  Has  an  Implied  Power  to  Make  an  Investigation 
^Tor  the  Purpose  of  Securing  Information  Upon  Which  to  Base 
Proper  Legislation/'  and  It  May  Authorize  a  Committee  of  Coun- 
cil to  Enter  Into  a  Contract  on  Behalf  of  the  City  for  the  Pur- 
pose of  Having  Such  Investigation  Made. — Council  of  a  City 
Cannot  Transfer  Funds  From  One  Fund  to  Another  Except  as 
to  Funds  Raised  by  Taxaticm. — ^Where  No  Provision  is  Made 
Therefor  in  the  Annual  Budget,  Council  Cannot  Appn^riate  by 
a  Supplementary  Appropriation  Ordinance  Moneys  From  the  6as» 
Water  and  Electric  Funds  for  the  Purpose  of  Payment  for  an 
Investigation  of  Such  Plants  to  be  Made  by  Council  for  Informa- 
tion Up<m  Which  to  Base  LegislaAive  Action. 


No.  924 — ^Opinion  Dated  January  8,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     Under  date  of  November  21,  1917,  you  submit 
the  following  statement  of  facts  and  questions : 

"Early  in  the  year  1917,  the  mayor  of  the  city  of  Ham- 
ilton, Ohio,  appointed  committees  on  each  of  the  Gas,  Water 
and  Electric  Light  Plants,  to  make  investigations  and  recom- 
mend to  council  what  they  might  determine  to  be  for  the  best 
interests  and  efficiency  of  the  several  plants  mentioned.  The 
items  herein  were  not  provided  for  in  the  budget  made  for 
that  year  as  covered  by  Section  5649-3d,  G.  C,  nor  were  they 
embodied  in  the  semi-annual  appropriations  in  accordance 
with  Section  3797  G.  C. 

We  are  enclosing  herewith  written  statement  of  our  state 
examiner  showing  the  full  legislation  and  procedure  in  the 
matter,  in  which  it  will  be  noted  that  the  firm  of  M.  and  S., 
Consulting  Engineers,  (copy  of  contract  enclosed  herewith) 
who  performed  the  work  and  rendered  exhaustive  report,  were 
paid  under  the  special  appropriation  ordinance  shown  herein. 
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the  vouchers  being  approved  by  the  Committee  on  Claims  of 
Council.  Council  practically  had  entire  charge  of  the  matter ; 
neither  the  Service  Director  nor  the  Mayor  had  anything  to 
do  with  the  same.  On  October  3,  1917,  $3,000.00  was  paid  to 
the  firm  mentioned;  $1,000  being  taken  from  each  of  the  funds 
of  the  Water,  Gas' and  Electric  Light  Plants. 

We  enclose  herewith  copy  of  the  opinion  or  brief  of  the 
city  solicitor  upon  the  matter. 

Question  1:     Was  such  procedure  regular  and  legal? 

''Question  2:  If  the  procedure  was  not  legal,  therefore 
the  amount  of  $3,000.00  was  illegally  spent,  and  if  so,  who  is 
liable  for  the  amount?" 

With  your  letter  is  submitted  a  copy  of  the  ordinance  making 
the  appropriation  in  question  and  also  of  the  ordinance  which  au- 
thorized the  service  committee  of  council  to  enter  into  the  contract 
which  is  now  in  question. 

Section  1  of  the  appropriation  ordinance  reads  as  follows: 

"That  there  be  and  is  hereby  appropriated  out  of  the  un- 
appropriated moneys  in  the  Gas,  Water  and  Electric  funds, 
the  sum  of  three  thousand  ($3,000)  dollars,  for  the  purpose 
of  paying  the  cost  and  expense  of  securing  expert  investiga- 
tion service  for  the  investigation  of  municipal  plants  to  secure 
information  upon  which  to  base  proper  legislative  action  of 
council,  that  the  money  to  be  appropriated  from  each  of  said 
funds  shall  be  in  amount  equal  to  the  cost  and  expense  of  pay- 
ing for  such  expert  investigation  of  the  plant  from  the  funds 
of  which  the  money  is  appropriated." 

This  section  specifically  provides  that  the  investigation  is  ''to 
secure  information  upon  which  to  base  proper  legislative  action  of 
council." 

Section  1,  of  the  ordinance,  authorizing  the  service  committee 

of  council  to  enter  into  the  contract  reads  as  follows : 

"That  the  service  committee  of  council  be  and  is  hereby 
authorized  to  enter  into  a  contract  to  secure  expert  investiga- 
tion services  for  the  investigation  of  municipal  plants  for  the 
purpose  of  securing  information  upon  which  to  base  proper 
legislative  action  by  the  city  council." 

A  copy  of  the  <^ontract  entered  into  for  such  investigation,  is 

.submitted  and  the  duties  of  the  consulting  engineers  are  stated  in 

the  following  terms : 

"Said  party  of  the  first  part  has  employed  and  does  by 
these  presents  employ  said  party  of  the  second  part  to  ex- 
amine, investigate  and  report  on  the  Water,  Gas  and  Electric 
Light  Plants  systems  and  properties  belonging  to  said  party 
of  the  first  part;  said  examination,  investigation  and  report 
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to  include  a  valuation  of  the  properties,  a  statement  of  the 
present  physical  condition  and  fitness  to  perform  the  work 
required  of  said  plants,  systems  and  properties,  a  discussion 
of  the  financial  relation  of  their  operation  and  eaminfirs,  rec- 
ommendations for  betterments  to  bring  such  plants,  systems 
and  properties  to  a  high  state  of  efficiency  for  the  immediate 
future  and  for  their  development  with  the  growth  of  the  city 
and  such  other  information  and  recommendations  as  may  be 
proper  and  necessary  to  maintain  said  plants,  systems  and 
properties  in  a  high  state  of  efficiency  so  as  to  meet  the  de- 
mands for  service  both  present  and  anticipated  and  said  party 
of  the  first  part  agrees  to  pay  said  party  of  the  second  pan 
the  sum  of  three  thousand  ($3,000)  dollars  for  such  service, 
payable  when  the  examination  and  investigation  is  completed 
and  the  report  thereon  submitted  to  the  city  council  of  said 
party  of  the  first  part." 

The  facts  submitted  and  the  questions  asked,  involve  several 
legal  principles. 

You  first  call  attention  to  the  provisions  of  Section  5649-3d, 

General  Code,  and  state  that  the  items  of  appropriation  were  not 

provided  for  in  the  annual  budget  under  the  provisions  of  said 

section.    This  section  reads  as  follows : 

"At  the  beginning  of  each  fiscal  year  the  various  boards 
mentioned  in  Section  5649-3a  of  this  act  shall  make  appro- 
priations for  each  of  the  several  objects  for  which  money  has 
to  be  provided,  from  the  moneys  known  to  be  in  the  treasury 
from  the  collection  of  taxes  and  all  other  sources  of  revenue, 
and  all  expenditures  within  the  following  six  months  shall  be 
made  from  and  within  such  appropriations  and  balances  there- 
of, but  no  appropriation  shsdl  be  made  for  any  purpose  not 
set  forth  in  the  annual  budget  nor  for  a  greater  amount  for 
such  purpose  than  the  total  amount  fixed  by  the  budget  com- 
missioners, exclusive  of  receipts  and  balances." 

It  has  been  held  by  one  of  my  predecessors,  that  this  section 
applies  to  moneys  raised  from  taxation  and  not  from  receipts  from 
other  sources. 

In  an  opinion  to  Honorable  J.  J.  Brown,  under  date  of  February 

26th,  1912,  and  reported  in  Volume  2,  page  1633,  of  the  Annual 

Report  of  the  Attorney  General  for  1912,  the  Honorable  Timothy 

S.  Hogan,  Attorney  General,  held  as  follows : 

^'Section  5649-3d  limiting  appropriations  to  the  purpose 
set  forth  in  the  annual  budget  and  to  the  amounts  fixed  by  the 
budget  commissioner  relates  to  moneys  raised  by  taxation 
only,  and  expressly  excludes  moneys  designal^  as  'receipts 
and  balances'  such  as  those  of  the  general  fund  derived  from 
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the  transfer  of  balances  left  in  other  funds  at  the  close  of  the 
preceding  fiscal  year." 

After  careful  consideration  of  the  above  opinion,  I  concur  in 
the  above  conclusion.  Therefore,  if  the  appropriation  in  question 
was  made  from  receipts  other  than  those  received  by  taxation,  the 
appropriation  would  not  be  in  violation  of  said  Section  5649-3d 
General  Code. 

You  also  call  attention  to  the  provisions  of  Section  3797  Gen- 
eral Code,  and  state  that  the  appropriation  now  in  question  was 
not  embodied  in  the  semi-annual  appropriation  ordinance  as  pro- 
vided by  the  above  section.    Said  Section  3797  reads  as  follows : 

''At  the  besrinning  of  each  fiscal  half  year,  the  council  shall 
make  appropriations  for  each  of  the  several  objects  for  which 
the  corporation  has  to  provide,  or  from  the  moneys  known  to 
be  in  llie  treasury,  or  estimated  to  come  into  it  during  the 
six  months  next  ensuing  from  the  collection  of  taxes  and  all 
other  sources  of  revenue.  AH  expenditures  within  the  fol- 
lowing six  months  shall  be  made  from  and  within  such  appro- 
priations and  balances  thereof." 

This  section  has  also  been  under  consideration  by  my  prede- 
cessors. In  an  opinion  to  your  department,  under  date  of  Septem- 
ber 19,  1913,  and  reported  at  page  398,  of  Volume  1,  of  the  Report 
of  the  Attorney  General  for  1913,  Honorable  Timothy  S.  Hogan, 
held  as  follows : 

'The  city  council  may  not  legally  enact  supplementary 
appropriations  increasing  the  amount  appropriated  in  the  reg- 
ular semi-annual  appropriating  ordinances. 

If  the  particular  subject  is  not  contained  in  the  regular 
appropriating  ordinance,  council  may  with  certain  restrictions 
legally  pass  a  supplementary  ordinance  making  specific  ap- 
propriations for  such  subject 

The  mere  fact  that  an  item  may  not  have  been  provided 
for  in  the  budget  of  the  administrative  officer,  as  revised  by 
council  for  its  own  purposes,  at  the  time  of  making  up  the 
tax  levying  ordinance,  does  not  of  itself  preclude  council  from 
making  a  subsequent  appropriation  for  that  purpose,  either 
at  the  time  of  making  the  regular  semi-annual  appropriation 
or  at  a  subsequent  date." 

I  also  concur  in  the  above  conclusion. 

It  appears  from  your  statement  of  facts  that  the  semi-annual 
appropriation  ordinance  did  not  contain  an  appropriation  for  the 
purpose  covered  by  the  appropriation  and  contract  now  in  question. 
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It  was  therefore  legal  for  the  council  to  pass  a  supplementary  ap- 
propriation ordinance  covering  the  matter  in  question. 

It  is  stated  in  the  ordinance  that  the  purpose  of  the  proposed 
expenditure  is  to  secure  facts  upon  which  to  base  proper  legislative 
action  by  council.  While  such  a  declaration  should  have  weight  it 
is  not  conclusive  as  to  the  purpose  of  the  appropriation. 

Under  the  provisions  of  Section  4211  General  Code,  the  council 

of  a  city  has  legislative  power  only,  and  cannot  enter  into  contracts. 

Said  Section  4211  of  the  General  Code  as  follows: 

"The  powers  of  council  shall  be  legislative  only,  and  it 
shall  perform  no  administrative  duties  whatever  and  it  shall 
neither  appoint  nor  confirm  any  officer  or  employe  in  the  city 
government  except  those  of  its  owji  body,  except  as  is  other- 
wise provided  in  this  title.  All  contracts  requiring  the  au- 
thority of  council  for  their  execution  shall  be  entered  into  and 
conducted  to  performance  by  the  board  or  officers  having 
charge  of  the  matters  to  which  they  relate,  and  after  authority 
to  make  such  contracts  has  been  given  and  the  necessary  ap- 
propriation made,  council  shall  take  no  further  action  thereon.'^ 

In  the  case  of  McCormick  v.  The  City  of  Niles,  81  0.  S.,  246, 
it  is  held : 

"The  liability  of  a  municipal  corporation  to  pay  for  the 
publication  of  ordinances,  resolutions  and  legal  noticed  re- 
quired by  law  to  be  published,  must  rest  on  express  contract, 
and  not  upon  a  mere  account  for  the  rendition  of  such  services. 

Where  the  statute  has  not  prescribed  the  person  who  shall 
execute  such  a  contract  in  behalf  of  a  municipal  corporation, 
it  is  consistent  with  Section  1536-653,  Revised  Statutes,  for 
the  council,  by  ordinance  or  resolution,  to  authorize  the  clerk 
thereof  to  execute  such  contract  according  to  the  directions 
of  the  council." 

In  this  case  the  right  of  contracting  for  the  publication  of 
ordinances  was  in  question,  and  it  was  held  that  council  had  au- 
thority to  direct  the  clerk  of  council  to  enter  into  such  contract. 
The  publication  of  ordinances  is  a  part  of  the  legislative  duty  as 
such  ordinances  are  not  effective  until  they  are  published  as  re- 
quired by  the  statutes. 

In  municipalities  of  other  states,  the  council  has  authority 
to  enter  into  contracts  on  behalf  of  the  corporation. 

In  such  states  the  right  of  council  to  enter  into  contracts 

through  committees  is  recognized.    The  rule  is  stated  in  Section 

1177  of  McQuillin  on  "Municipal  Corporations,''  as  follows : 

"Municipal  contracts  may  be  made  through  appropriate 
committees  of  th^  common  council,  or  committees  of  other 
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|)odie8y  but  power  to  make  contracts  by  a  committee  can  be 
exercised  only  by  the  concurrent  action  of  at  least  a  majority; 
and  the  chairman,  as  such,  has  no  authority  to  make  the  con- 
tract" 

The  contract  now  under  consideration,  was  executed  by  the 
committee  under  the  direction  of  council,  by  the  chairman  and  the 
other  members  of  the  committee.  The  formal  execution  of  the 
contract  therefore  was  a  compliance  with  the  above  rule. 

The  question  arises,  however,  as  to  the  authority  of  council 
to  enter  into  such  contract.  Council  has  no  specific  authority  to 
enter  into  such  contract  and  its  authority  must  be  implied,  if  at 
all,  from  its  power  to  legislate  in  behalf  of  the  city. 

In  the  case  of  State  ex  rel.  v.  Gayman,  11  C.  C.  N.  S.  257,  the 
validity  of  a  joint  resolution  of  the  General  Assembly  to  investigate 
charges  of  corruption  was  under  consideration.  It  Was  declared 
in  the  resolution  that  the  investigation  was  to  be  made  for  further 
legislation.  The  court,  however,  considered  the  effect  of  the  resolu- 
tion and  held  that  the  proposed  investigation  was  not  in  fact  to 
be  made  for  the  purpose  of  aiding  legislation  and  held  the  resolu- 
tion to  be  void. 

As  to  the  implied  authority  of  the  General  Assembly  to  make 

such  investigation,  the  court  through  Giff en,  J.,  says,  at  page  261 : 

'If  we  are  wrong  in  this  conclusion  the  question  still 
arises  whether  the  committee  can  act  after  the 'final  adjourn- 
ment of  the  General  Assembly.  The  right  to  investigate  and 
gather  information  in  the  manner  here  proposed  exists,  if  at 
all,  as  an  incident  of  and  by  implication  from  the  power  to 
legislate  conferred  by  the  Constitution.  An  act  duly  passed 
by  the  General  Assembly  is  a  complete  exercise  of  the  power 
to  legislate ;  but  a  resolution  to  investigate  for  the  purpose  of 
further  legislation,  passed  by  the  same  body,  is  the  exercise 
of  a  right  incident  to  that  power,  and  if  that  power  itself  be 
surrendered  the  incidental  right  goes  with  it.'* 

The  court  does  not  directly  hold  that  the  General  Assembly 
had  such  inherent  power. 

In  the  case  of  State  ex  rel.  v.  Oglevee,  Auditor,  36  O.  S.,  324, 
it  is  held : 

''Neither  branch  of  the  General  Assembly  can  alone  ap- 
propriate money  from  the  treasury ;  but  where  a  fund  is  pro- 
vided by  law  for  the  contingent  expenses  of  either  branch, 
the  disbursement  of  the  funds  for  such  purposes  is  subject  to 
the  control  of  such  branch. 

Hence,  where  a  sum  is  allowed  by  the  house  of  representa- 
tives for  cleaning  the  hall  occupied  by  that  body,  after  its 
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adjournment,  the  party  rendering  the  service  in  pursuance  of 
the  resolution  is  entitled  to  be  paid  therefor  out  of  the  con- 
tingent fund  previously  appropriated  for  the  use  of  the  house/' 

It  appears  from  the  above  holding  that  the  General  Assembly 
has  a  right  to  contract  for  services  performed  for  either  branch 
of  the  legislature. 

At  the  time  the  above  decision  was  rendered  and  that  of  State 

ex  rel.  v.  Cayman,  supra,  the  legislative  power  of  the  state  was 

vested  in  the  General  Assembly  by  the  provisions  of  Section  1, 

Article  II  of  the  Constitution,  which  then  read  as  follows : 

'The  legislative  power  of  this  state  shall  be  vested  in  a 
General  Assembly,  which  shall  consist  of  a  senate,  and  a  house 
of  representatives." 

There  is,  however,  no  provision  in  the  Constitution  which 
grants  to,  or  prohibits,  the  General  Assembly  from  entering  into 
contracts. 

Under  the  terms  of  Section  4211,  General  Code,  the  legislative 
power  of  a  city  is  vested  in  council.  In  order  to  perform  this  duty 
the  members  of  council  would  have  an  implied  power  to  make  in- 
vestigations so  that  they  could  intelligently  perform  such  duty 
and  legislate  for  the  best  interests  of  the  community.  Council 
would  have  the  right  to  make  such  investigation  independent  of 
any  administrative  or  executive  officer.  To  deny  such  right  might 
in  many  cases  hamper  council  in  the  proper  performance  of  its 
duties. 

Council,  therefore,  has  an  implied  power  to  make  an  investiga- 
tion ''for  the  purpose  of  securing  information  upon  Which  to  base 
proper  legislation,''  and  it  may  authorize  a  committee  of  council 
to  enter  a  contract  on  behalf  of  the  city  for  the  purpose  of  having 
such  investigation  made. 

It  is  within  the  proper  discretion  of  council  to  determine  to 
what  extent  such  an  investigation  shall  be  made.  The  determina- 
tion of  council  should  not  be  set  aside  or  held  to  be  in  excess  of  its 
powers  except  upon  clear  abuse  of  its  discretion.  This  is  not  shown 
in  the  present  case. 

The  contract  now  in  question  was  within  the  discretion  of 
council.  It  was  entered  into  by  the  members  of  the  conunittee  au- 
thorized by  council  and  made  in  the  name  of  the  city.  It  was,  there- 
fore, valid  if  the  appropriation  was  properly  made. 

It  appears  that  the  money  to  pay  for  this  contract  was  ap- 
propriated "out  of  the  unappropriated  moneys  in  the  Gas,  Water 


,  ATTORNEY   GENERAL  757 

and  Electric  funds."  These  funds  were  provided  for  carrying  on 
these  respective  plants.  They  are  not  created  as  funds  from  which 
council  may  make  expenditures  for  legrislative  purposes.  Expendi- 
tures made  by  council  for  its  use  should  be  made  from  a  fund 
created  and  provided  for  that  purpose,  as  is  done  in  providing  funds 
for  payment  of  publication  of  ordinances  and  of  salaries  of  the 
clerk  of  council  and  his  assistants. 

The  effect  of  the  appropriating  ordinance  was  to  transfer  three 
thousand  dollars  from  the  gas,  water  and  electric  funds  to  a  coun- 
cil or  legislative  fund. 

A  transfer  of  funds  can  only  be  made  from  funds  raised  by 

taxation  under  the  provisions  of  Section  3799,  General  Code,  which 

reads : 

"By  the  votes  of  three-fourths  of  all  the  members  elected 
thereto,  and  the  approval  of  the  mayor,  the  council  may  at 
any  time  transfer  all  or  a  portion  of  one  fund,  or  a  balance 
remaining  therein,  except  the  proceeds  of  a  special  levy,  bond 
issue  or  loan,  to  the  credit  of  one  or  more  funds,  but  there  shall 
be  no  such  transfer  except  among  funds  raised  by  taxation 
upon  all  the  real  and  personal  property  in  the  corporation,  nor 
until  the  object  of  the  fund  from  which  the  transfer  is  to  be 
effected  has  been  accomplished  or  abandoned." 

The  expenditure  now  in  question  was  not  provided  for  in  the 
annual  budget  and  therefore  money  raised  from  taxation  could 
not  be  used  for  that  purpose,  as  that  would  be  in  violation  of  Sec- 
tion 5649-3d,  General  Code,  supra.  The  only  money  that  could  be 
reached  by  a  supplementary  appropriation  ordinance  as  that  now 
in  question  was  that  coming  under  the  term  "receipts  and  bal- 
ances," and  not  from  that  raised  by  taxation.  The  money  known 
as  "receipts"  is  not  raised  by  taxation,  and  this  could  not  be  trans- 
ferred from  one  fund  to  another. 

A  part  of  the  funds  expended  was  taken  from  the  water  fund. 

Section  3959  Generaf  Code  provides : 

"After  paying  the  expenses  of  conducting  and  managing 
the  waterworks,  any  surplus  therefrom  may  be  applied  to  the 
repairs,  enlargement  or  extension  of  the  works  or  of  the  reser- 
voirs, the  pa3nnent  of  the  interest  of  any  loan  made  for  their 
construction  or  for  the  creation  of  a  sinking  fund  for  the  liqui- 
dation of  the  debt.  The  amount  authorized  to  be  levied  and 
assessed  for  water  works  purposes  shall  be  applied  by  the 
council  to  the  creation  of  the  sinking  fund  for  the  payment  of 
the  indebtedness  incurred  for  the  construction  and  extension 
of  water  works  and  for  no  other  purpose  whatever.^' 
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Section  3960  General  Code  reads: 

"Money  collected  for  water  works  purposes  shall  be  de- 
posited weekly  with  the  treasurer  of  the  corporation.  Money 
so  deposited  shall  be  kept  as  a  separate  and  distinct  fund. 
When  appropriated  by  council,  it  shall  be  subject  to  the  order 
of  the  director  of  public  service.  Such  director  shall  sign  all 
orders  drawn  on  the  treasurer  of  the  corporation  against  such 
fund." 

Under  the  provisions  of  these  sections  monies  raised  for  water- 
works purposes  shall  be  used  for  that  purpose  and  "shall  be  kept 
as  a  separate  and  distinct  fund/'  When  appropriated  by  council 
it  shall  be  subject  to  the  order  of  the  director  of  public  service. 
The  amount  appropriated  in  the  present  case  from  the  waterworks 
fund  was  in  violation  of  the  above  sections. 

Council  did  not  have  authority  to  make  the  appropriation  in 
question  from  the  water,  gas  and  electric  funds.  The  contract  in 
question,  however,  has  been  fully  executed  and  the  city  of  Hamil- 
ton has  secured  the  benefit  thereof.  The  city  solicitor  has  ap- 
proved the  consent  in  these  terms :    "O.  E.  as  to  form  and  legality/' 

Under  the  above  circumstances  no  finding  should  be  made 
against  any  of  the  officers  for  the  illegal  expenditure  of  the  funds, 
but  attention  should  be  called  to  the  illegal  appropriation  and 
transfer  of  funds. 


The  Member  of  the  County  Board  of  Education  Who  is  Elected  to 
Succeed  the  Member  Whose  Term  Expires  on  the  Day  Preceding 
the  Third  Saturday  in  January,  1918,  Must  be  Elected  by  the 
Presidents  of  the  Various  Boards  of  Education  of  the  County 
School  District  Who  Are  Elected  on  the  First  Monday  in  Jan- 
uary, 1918,  or  Who  Are  Serving  Until  Their  Successors  Are  Duly 
Elected  and  Qualified. 


No.  877— (Opinion  dated  December  19,  1917.) 

Hon.  C.  M.  Caldwell,  Prosecuting  Attorney,  Waverly,  Ohio. 

Dear  Sir :     Your  request  for  my  opinion  reads  as  follows : 

"Under  Section  4729  of  the  General  Code,  as  amended  in 
Vol.  104  O.  L.,  136,  should  the  member  of  the  county  board  of 
education  whose  term  begins  the  third  Saturday  in  January, 
1918,  be  elected  by  the  present  presidents  of  the  rural  boards, 
or  should  he  be  elected  by  the  presidents  of  the  boards  as  they 
will  be  constituted  after  the  first  Monday  in  January,  1918? 
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"Was  the  election  of  a  member  of  the  county  board,  term 
to  begin  in  January,  1918,  at  a  meeting  of  the  presidents  held 
in  August,  1917,  upon  call  of  the  county  superintendent,  legal? 
Or,  should  not  the  meeting  for  this  purpose  be  called  after  the 
first  Monday  in  January,  and  before  the  third  Saturday,  in 
January,  1917?" 

Section  4728,  G.  C,  provides  that  each  county  school  district 
shall  be  under  the  supervision  and  control  of  a  county  board  of 
education  which  is  composed  of  five  members,  each  of  whom  shall 
be  elected  by  the  presidents  of  the  various  village  and  rural  boards 
of  education  in  such  county  school  district. 

Section  4728-1,  G.  C,  provides  that  all  school  districts  other 
than  village  and  city  school  districts  within  a  civil  township  shall 
be  jointly  entitled  to  one  vote  in  the  election  of  members  of  the 
county  board  of  education;  that  is,  that  the  presidents  of  the 
boards  of  education  of  all  such  districts  in  a  civil  township  shall 
meet  for  the  purpose  of  choosing  one  of  their  number  to  cast  the 
vote  for  members  of  the  county  board  of  education  and  if  no  such 
meeting  is  held  wherein  the  person  is  chosen  to  cast  such  vote,  then 
the  president  of  the  board  having  the  largest  tax  valuation  shall 
represent  all  such  districts  of  the  civil  township  at  the  election  of 
the  county  board  member. 

Section  4729,  G.  C.,  provides  that  the  term  of  office  of  the  mem- 
bers of  the  county  board  of  education  shall  begin  "on  the  third 
Saturday  of  January"  and  shall  extend  for  a  period  of  five  years. 
Section  4780,  G.  C.,  provides  that  the  call  of  the  various  presidents 
of  the  boards  of  education  for  the  election  of  the  county  board  mem- 
ber shall  be  issued  by  the  county  superintendent,  that  the  meeting 
shall  organize  by  electing  a  chairman  and  a  clerk,  and  that  the  re- 
sult of  the  election  of  such  county  board  member  shall  be  certified 
to  the  county  auditor  by  the  chairman  and  clerk  of  the  meeting. 

Section  4732,  G.  C.,  provides  that: 

"Each  county  board  of  education  shall  meet  ♦  ♦  ♦  » 
on  the  third  Saturday  of  March  of  each  year  *  *  *  *  and  shall 
organize  by  electing  one  of  its  members  president  and  another 
vice  president,  both  of  whom  shall  serve  for  one  year." 

and  that  the  county  superintendent  shall  act  as  secretary  of  the 

board. 

Section  4745,  G.  C.,  provides : 

"The  term  of  office  of  members  of  each  board  of  education 
shall  begin  on  the  first  Monday  in  January  after  their  election 
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and  each  such  officer  shall  hold  his  office  for  four  years  *  *  * 
and  until  his  successor  is  elected  and  qualified." 

The  above  refers  to  the  members  of  boards  of  education  of 
the  various  school  districts  and  does  not  refer  to  the  members  of 
the  county  board  of  education. 

Section  4747,  G.  C,  provides : 

"The  board  of  education  of  each  city,  village  and  ruittJ 
school  district  shall  organize  on  the  first  Monday  in  January 
after  the  election  of  members  of  such  board.  One  member  of 
the  board  shall  be  elected  president,  one  as  vice  president,  and 
one  person  who  may  or  may  not  be  a  member  of  tixe  board  shall 
be  elected  clerk.  The  president  and  vice  president  shall  serve 
for  a  term  of  one  year  and  the  clerk  for  a  term  not  to  exceed 
two  years.  *  *  *" 

This  last  quoted  section  provides  for  the  organization  of  the 
various  boards  of  education  of  school  districts,  except  the  board 
of  education  of  the  county  school  district. 

Section  4838,  G.  C.,  provides : 

"All  elections  for  members  of  boards  of  education  shall  be 
held  on  the  first  Monday  in  November  in  odd  numbered  years.'* 

This  section  refers  to  members  of  boards  of  education  of  city, 
village  and  rural  school  districts,  but  does  not  include  the  members 
of  the  county  board  of  education. 

From  the  above,  then,  you  will  note  that  the  terms  of  office  of 
the  members  of  the  boards  of  education,  except  the  county  board  of 
education,  shall  begin  on  the  first  Monday  in  January  after  such 
members  have  been  elected  and  that  the  election  of  such  members 
is  to  be  in  odd  numbered  years  and  at  the  time  of  the  holding  of  the 
general  election,  viz.,  the  first  Tuesday  after  the  first  Monday  in 
November  thereof.  Such  boards  of  education,  except  the  county 
board  of  education,  shall  meet  and  organize  on  the  day  the  terms 
of  the  newly  elected  members  begin,  that  is,  the  first  Monday  in 
January  every  other  year.  In  other  words,  the  organization  of  the 
board  of  education  occurs  every  year  and  a  period  of  one  year  from 
and  after  the  first  Monday  of  January  in  each  year.  As  also  above 
noted,  the  presidents  of  the  boards  of  education  of  the  various  dis- 
tricts of  the  county  school  district,  that  is,  the  boards  which  have 
a  vote  in  the  selection  of  a  county  board  member,  shall  compose  the 
electing  body  for  the  selection  of  the  members  of  the  county  board. 
The  term  of  office  of  the  county  board  shall  begin  on  the  third  Sat- 
urday in  January  and  shall  extend  for  a  period  of  five  years.    So 
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that  the  end  of  the  term  of  a  member  of  the  county  board  of  edu- 
cation would  be  at  the  end  of  the  day  preceding  the  third  Saturday 
in  January,  five  years  after  the  time  at  which  such  member  began 
the  term,  and  no  vacancy  would  exist  and  no  term  would  terminate 
until  that  date. 

Your  question  resolves  itself,  then,  into  the  following: 

Does  the  election  of  such  new  members  fall  to  the  presi- 
dents who  are  elected  on  the  first  Monday  in  January  next  pre- 
ceding such  third  Saturday  in  January  at  which  the  counly 
board  members  term  begins,  or  can  such  county  board  mem- 
bers be  elected  by  the  presidents  of  the  various  boards  prior 
to-  such  first  Monday  in  January. 

It  is  a  well  established  principle  of  law  that : 

'The  appointing  power  cannot  forstall  the  rights  and  pre- 
rogatives of  their  own  successors  by  appointing  successors  to 
office  expiring  after  their  power  to  appoint  has  Itself  expired/' 

In  Opinion  No.  495  this  department  held  that  a  county  board 
of  education  had  no  authority  to  elect  a  county  superintendent  to 
succeed  one  whose  term  did  not  begin  during  the  term  of  all  the 
members  of  the  board  seeking  to  so  elect  such  county  superintend- 
ent* In  that  opinion  was  cited  the  case  of  State  vs.  Sullivan,  81 
O.  S.,  7d-92,  wherein  the  following  language  is  used : 

'It  admittedly  is  the  well  established  general  rule  of  law 
that  an  officer  clothed  with  authority  to  appoint  to  a  public 
office,  cannot,  in  the  absence  of  express  statutory  authority, 
make  a  valid  appointment  thereto  for  a  term  which  is  not  to 
begin  until  after  the  expiration  of  the  term  of  such  appointing 
officer. 

"Mechen,  in  his  work  on  Public  Offices  and  Officers,  at 
Section  133,  cites  the  general  rule  as  follows : 

'*  'The  appointing  power  cannot  forestall  the  rights  and 
prerogatives  of  their  own  successors  by  appointing  successors 
to  office  expiring  after  their  power  to  appoint  has  itself  ex- 
pired.' The  author  then  quotes  with  approval  the  language  of 
Buchanan,  J.,  in  Ivy  vs.  Lusk,  11  La,  .^.,  486,  where  he  says : 

''  That  an  appointment  thus  made  by  anticipation  has  no 
other  basis  than  expediency  and  convenience,  and  can  cmly  de- 
rive its  binding  force  and  effect  from  the  supposition  that 
there  will  be  no  change  of  person,  and  consequently  of  will,  on 
the  part  of  the  appointing  power,  between  the  date  of  the  ex- 
ercise of  that  power  by  anticipation  and  that  of  the  necessity 
for  the  exercise  of  such  power  by  the  vacancy  of  the  office.' 

''Throop  on  his  treatise  on  Public  Officers,  Section  92, 
says: 

"  'But  it  has  been  held  that  where  an  office  is  to  be  filled  by 
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appointment  by  the  governor,  with  the  advice  and  consent  of 
the  senate,  the  governor  and  senate  cannot  forested  their  suc^ 
cessors,  by  appointing  a  person  to  an  office  which  is  tlien  filled 
by  another  whose  term  will  not  expire  until  after  the  expira- 
tion of  the  terms  of  the  governor  and  senators.    And  that  an 
outgoing  board  of  free-holders  of  a  counly  cannot  lawfully 
appoint  a  person  to  an  office  which  will  not  become  vacant  dur- 
ing their  official  terms.'    The  correctness  and  soundness  of  the 
rule  and  doctrine  as  above  enumerated,  so  far  as  investigation 
has  disclosed  to  us,  is  not  opposed  by  any  of  tiie  authorities, 
but  is  supported  by  many,  among  which  are  State  ex  rel 
Bownes,  vs.  Mechan,  45  N.  J*  L.,  189 ;  The  People,  ex  rel.  Sweet, 
vs.  Ward,  107  Cal.,  236 ;  Ivy  vs.  Lusk,  11  La.  An.,  486." 

In  that  case  it  was  urged  that  the  board  was  a  continuing  body 
and  that  only  one  member  was  being  changed  and  that  therefore 
the  personnel  of  the  board  could  only  be  changed  in  part,  and  for 
that  reason  it  could  not  be  considered  a  new  board.  But  the  Court 
held  in  State  ex  rel  Attorney  General  vs.  Thompson,  6  O.  C.  D., 
106-110,  that: 

''At  the  time  of  the  attempted  appointment  of  the  defend- 
ant by  the  commissioners  it  was  known  that  when  the  office 
should  become  actually  vacant,  the  personnel  of  the  board 
would  be  changed  by  the  expiration  of  the  term  of  Mr.  Cassidy. 
For  that  reason,  in  addition  to  the  others  I  have  stated,  the 
board  had  no  power  to  make  his  appointment'' 

In  this  case  it  cannot  be  determined  until  after  the  organiza- 
tion of  the  various  boards  of  the  county  just  how  many  changes 
there  will  be  in  the  electing  body,  but  it  is  only  fair  to  assume  that 
on  account  of  the  election  of  new  members  to  the  various  boards 
there  will  be  some  changes  and  that  the  electing  body  will  have  a 
different  personnel  after  the  first  Monday  in  January  than  what  it 
has  had  this  time. 

Following  the  above  authorities,  then,  I  must  advice  you  that 
a  member  of  the  county  board  of  education  who  is  elected  to  suc- 
ceed* the  member  whose  term  expires  on  the  day  preceding  the 
third  Saturday  in  January,  1918,  must  be  elected  by  the  presidents 
of  the  various  boards  of  education  of  the  county  school  district  who 
are  elected  on  the  first  Monday  in  January,  1918,  or  who  are  serv- 
ing until  their  successors  are  duly  elected  and  qualified*  That  is 
to  say,  it  will  be  for  the  new  electing  body  and  not  the  old  to  select 
such  successor. 
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The  Thirty  Day  Referendum  Period  for  an  Ordinance  or  Resolu- 
timi  Which  Has  Been  Passed  or  Adopted  by  the  Council  of  a  City 
and  Presented  to  the  Mayor  for  EDs  Approval  or  Disapproval  and 
Vetoed  by  Him  and  Later  Reconsidered  by  Said  Comicil  and 
Passed  Over  the  Mayor's  Veto,  Begins  With  the  Time  the  Ordi- 
nance or  Resolution  Was  Originally  Filed  With  the  Mayor  After 
Its  First  Passage  or  Adoption. 


No.  904 — (Opinion  Dated  December  Sl^  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :    We  have  your  recent  communication  in  which  you 
submit  for  my  opinion  the  following  matter : 

*We  are  referring  you  to  an  opinion  of  the  Attorney 
General  recorded  in  the  Annual  Reports  of  1913,  page  345, 
rendered  on  Section  4227-2,  G.  C,  previous  to  the  amendment 
of  said  section  as  recorded  in  104  O.  L.,  238. 

In  view  of  the  amended  section  as  it  now  stands,  the 
council  of  a  municipality  on  November  22,  1915,  passed  an 
ordinance  fixing  the  salary  of  the  members  of  council.  The 
ordinance  was  vetoed  by  the  mayor  on  December  2,  1915,  and 
passed  over  the  mayor's  veto  December  25,  1915. 

Question  1.  Does  the  thirty  day  I.  &  R.  period  begin 
with  the  date  the  ordinance  was  originally  filed  with  the 
mayor? 

Question  2.  If  not,  when  does  the  I.  &  R.  period  be- 
gin?" 

Section  4227-2,  as  amended  104  O.  L.,  238,  provides  in  part  as 

follows : 

''Any  ordinance,  or  other  measure  passed  by  the  coun- 
cil of  any  municipal  corporation  shall  be  subject  to  the  refer- 
endum except  as  hereinafter  provided.  No  ordinance  or 
other  measure  shall  go  into  effect  until  thirty  days  after  it 
shall  have  been  filed  with  the  mayor  of  a  city  or  passed  by 
the  council  in  a  village,  except  as  hereinafter  provided. 

'  When  a  petition  signed  by  ten  per  cent,  of  the  electors 
of  any  municipal  corporation  shall  have  been  filed  with  the 
city  auditor  or  village  clerk  in  such  municipal  corporation, 
within  thirty  days  after  any  ordinance,  or  other  measure 
shall  have  been  filed  with  the  mayor,  or  passed  by  the  coun- 
cil of  a  village,  ordering  that  such  ordinance  or  measure  be 
submitted  to  the  electors  of  such  municipal  corporation  for 
their  approval  or  rejection,  such  cily  auditor  or  village  clerk 
shall,  after  ten  days,  certify  the  petition  to  the  board  of 
deputy  supervisors  of  elections  of  the  county  wherein  such 
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municipality  is  situated  and  said  board  shall  cause  to  be  sub- 
mitted to  the  electors  of  such  municipal  corporation,  for  their 
approval  or  rejection,  such  ordinance,  or  measure  at  the  next 
succeeding  regular  or  general  election,  in  any  year,  occurring 
subsequent  to  forty  days  after  the  filing  of  such  peti- 
tion.   *     *     ♦'' 

As  a  general  proposition  the  foregoing  section  in  the  first  para- 
graph provides  that  no  ordinance  or  other  measure  of  a  city  sludl 
go  into  effect  until  thirty  days  after  it  shall  have  been  filed  i)7ith 
the  mayor.  The  purpose  of  this  provision  is  disclosed  by  an  exam- 
ination of  the  second  paragraph  of  said  action,  which  requires  a 
submission  of  an  ordinance  or  other  measure  to  the  electors  of  a 
city  for  their  approval  or  rejection,  when  a  petition  signed  by  ten 
per  cent,  of  the  electors  of  said  city  is  filed  with  the  city  auditor 
within  thirty  days  after  said  ordinance  or  other  measure  has  been 
filed  with  the  mayor.  The  purposes  of  said  provision  then  is  to 
fix  a  certain  period  of  time  in  which  an  ordinance  or  other  meas- 
ure shall  be  inoperative  and  within  which  the  electors  may  be  af- 
forded an  opportunity  by  proper  action  on  their  part  to  have  said 
ordinance  or  other  n^easure  submitted  to  them  for  their  approval 
or  rejection. 

It  seems  clear  that  this  period  of  time  commences  at  the  time 

said  ordinance  is  filed  with  the  mayor  by  the  city  council. 

Section  4234  G.  C.  reads: 

''Every  ordinance  or  resolution  of  council  shall,  before 
it  goes  into  effect,  be  presented  to  the  mayor  for  approval. 
The  mayor,  if  he  approves  it,  shall  sign  and  return  it  forth- 
with to  council.  If  he  does  not  approve  it,  he  shall,  within 
ten  days  after  its  passage  or  adoption,  return  it  with  his 
objections  to  council,  or  if  council  is  not  in  session,  to  the  next 
regular  meeting  thereof,  which  objections  council  shaU  cause 
to  be  entered  upon  its  journal.  The  mayor  may  approve  or 
disapprove  the  whole  or  any  item  of  an  ordinance  appro- 
priating money.  If  he  does  not  return  such  ordinance  or 
resolution  within  the  time  limited  in  this  section,  it  shall  take 
effect  in  the  same  manner  as  if  he  had  signed  it,  unless  coun- 
cil by  adjournment  prevents  its  return.  When  the  mayor  dis- 
approves an  ordinance  or  resolution,  or  any  part  thereof,  and 
returns  it  to  the  council  with  his  objections,  council  may, 
after  ten  days,  reconsider  it,  and  if  such  ordinance,  resolu- 
tion or  item,  upon  such  reconsideration  is  approved  by  the 
votes  of  two-thirds  of  all  the  members  elected  to  council,  it 
shall  then  take  effect  as  if  signed  by  the  mayor.  Hie  prt>- 
visions  of  this  section  shall  an>Iy  only  in  dties.'' 
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This  section  requires  that  every  resolution  or  ordinance  of 
council  shall,  before  it  goes  into  effect,  be  presented  to  the  mayor 
for  his  approval  or  disapproval.  This  section  also  provides  that  if 
the  mayor  disapproves  an  ordinance  or  resolution,  or  any  part 
thereof,  hfe  shall  return  it  to  council  with  his  objections,  and  coun- 
cil may  after  ten  days  reconsider  it,  and  if  such  ordinance,  resolu- 
tion or  item,  upon  such  recommendation,  is  approved  by  the  votes 
of  two-thirds  of  the  members  elected  to  council,  it  shall  then  take 
effect  as  if  signed  by  the  mayor. 

An  examination  of  this  section  discloses  the  fact  that  aA  ordi- 
nance or  resolution  is  only  presented  to  the  mayor  or  filed  with  him 
on  one  occasion,  and  that  is  after  its  original  passage  or  adoption, 
and  if  the  mayor  vetoes  or  disapproves  the  ordinance  or  resolution 
he  shall  return  it  to  council,  and  if  said  council,  upon  reconsidera- 
tion, approves  it  by  the  required  vote,  said  piece  of  legislation  takes 
effect  as  if  signed  by  the  mayor. 

There  is  no  occasion  or  requirement  made  for  any  additional 
presentation  or  filing  with  the  mayor. 

It  seems  clear,  then,  that  the  thirty  day  period  in  which  an 
ordinance  or  resolution  subject  to  referendum  is  inoperative  and 
within  which  a  proper  petition  may  be  filed  for  the  submission  of 
said  ordinance  or  resolution  to  the  electors  of  said  city,  dates  from 
the  time  that  said  ordinance  or  resolution  is  originally  filed  with  the 
mayor  of  said  city  for  his  approval  or  disapproval,  and  it  makes  no 
difference  whether  said  ordinance  or  resolution  is  vetoed  by  the 
mayor  and  later  reconsidered  by  the  city  council  and  passed  over 
his  veto  in  so  far  as  said  thirty  day  period  is  concerned. 

I,  therefore,  advise  you,  in  answer  to  your  first  question,  that 
the  thirty  day  referendum  period  for  an  ordinance  or  resolution, 
which  has  been  passed  or  adopted  by  the  council  of  a  city  and  pre- 
sented to  the  mayor  for  his  approval  or  disapproval,  and  vetoed  by 
him,  and  later  reconsidered  by  said  council  aild  passed  over  the 
mayor's  veto,  begins  with  the  time  the  ordinance  or  resolution  was 
originally  filed  with  the  mayor  after  its  first  passage  or  adoption. 

The  answer  to  your  second  question  is  taken  care  of  by  my 
answer  to  your  first  inquiry. 


DEPARTMENT  OF  BANKS  AND  BANKING 


CHANGES  IN  INCORPORATED  BANKS. 

61.    The  Brighton  German  Bank  Company,  Cincinnati,  Ohio,  name 

changed  to  The  Brighton  Bank  &  Trust  Company,  adding 

trust  powers ;  January  9,  1918. 
315.    The  Western  German  Bank,  Cincinnati,  Ohio;  capital  stoek 

increased  from  $375,000.00  to  $500,000.00 ;  name  changed  to 

Western  Bank  &  Trust  Company,  January  11,  1918. 
76.    The  West  End  Bank  &  Trust  Company,  Cincinnati,  Ohio; 

capital  stock  increased  from    $100,000.00    to    $125,000.00; 

name  changed  to  The  Cincinnati  Bank  &  Trust  Company, 

adding  safe  deposit  powers,  January  11,  1918. 
574.    The  Detroit  Avenue  Savings  &  Banking  Co.,  Cleveland,  Ohio ; 

capital  stock  increased  from    $100,000.00    to    $200,000.00; 

name  changed,  to  The  Detroit  Avenue  Savings  &  Trust  Co., 

January  14,  1918. 
21.    The  Mohawk  German  Bank  Company,  Cincinnati,  Ohio ;  name 

changed  to  The  Mohawk  State  Bank,  January  21,  1918. 

PHILIP  C.  BERG, 

Superintendent  of  Banks. 

COMPARATIVE  STATEMENT. 
Incorporated  State  Banks  in  Eight  Cities. 

Report  September  11,  1917.  Report  December  31,  1917. 

CLEVELAND 28  banks  28  banks 

Loans  192  329  999  196  108  899 

Deposits  361  142  173  356  436  997 

Reserve  60  246  004  54  420  242 

Total  resources  400  554  686  402  993  500 

Reserve  17.4%  15.2% 

CINCINNATI 31  banks  32  banks 

Loans  38  442  048  39  660  965 

Deposits  76  565  364  75  834  068 

Reserve  13  464  214  12  760  379 

Total  resources  91  459  374  92  863  527 

Reserve  17.5%  16.8% 
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TOLEDO 

Loans 
Deposits 
Reserve 
Total  resources 
Reserve 

AKRON 

Loans 
.  Deposits 
Reserve 
Total  resources 
Reserve 

YOUNGSTOWN 

Loans 
Deposits 
Reserve 
Total  resources 
Reserve 

CANTON 

Loans 
Deposits 
Reserve 
Total  resources 
Reserve 

COLUMBUS 

Loans 
Deposits 
Reserve 
Total  resources 
Reserve 

DAYTON 

Loans 
Deposits 
Reserve 
Total  resources 
Reserve 


16  banks 

32  886  806 
47  217  468 
.  7  409  427 
55  284  780 

15.7% 

9  banks 

19  538  128 

23  828  600 

8  865  394 

27  106  220 


16.5% 


7  banks 

16  833  846 

19  941  874 

4  049  689 

28  840  774 


20.8% 


27% 


25.7% 


7  banks 

9  615  462 

14  471  981 
3  910  595 

16  193  911 

9  banks 

8  469  928 

18  486  456 
3  466  186 

15  609  148 


8  banks 

7  679  183 

11  832  564 
1  987  483 

13  301  992 


16.2% 


15% 


17.3% 


28.7% 


21.4% 


16  banks 
82  130  840 
46  854  724 

7  528  618 
55  056  988 

9  banks 

19  780  141 
28  748  258 

8  574  410 
27  882  360 

7  banks 
17  758  484 

20  693  024 
3  580  051 

24  622  100 

7  banks 
10  131  276 

15  240  298 
8  619  116 

17  553  629 

9  banks 
8  599  226 

13  469  027 

2  889  692 

16  058  481 

8  banks 
8  185  654 

14  013  926 

3  514  186 

15  422  867 


16.6% 


25% 
PHILIP  C.  BERG, 
Superintendent  of  Banks. 


SUPREME  COURT 


The  Ohio  Association  of  Ice  Cream  Manufacturers  v.  The  Public 

Utilities  Commission  of  Ohio. 

Public  UtUities  Commission — ^Bates  on  Ice  Cream  Shipments  and 
Returned  Containers — Lawfulness  and  Reascmableneas  of  Order. 


No.  15449— (Decided  June  26,  1917). 

Error  to  the  Public  Utilities  Commission. 

Mr.  Harry  C.  Barnes  and  Mr.  John  J.  Chester,  for  plaintiff  in 
error. 

Mr.  Joseph  McGhee,  attorney  general;  Mr.  Freeman  T.  Eagle- 
son  and  Mr.  Branch  P.  Kerfoot,  for  defendant  in  error. 

By  the  Court,  In  1916,  The  American  Express  Company,  in 
connection  with  The  National  Express  Company,  The  Adams  Ex- 
press Company,  and  Wells-Fargo  &  Company  Express,  in  and  by 
their  certain  tariff  publications  filed  with  the  Public  Utilities  Com- 
mission of  Ohio,,  to  become  effective  July  1,  1916,  sought  the  can- 
cellation of  the  then  existing  rates  on  the  shipment  of  ice  cream  in 
the  i^tate  of  Ohio  and  returned  empty  containers  in  intrastate 
traffic  in  the  state  of  Ohio,  and  the  establishment  of  the  interstate 
schedule  of  rates  on  these  commodities.  On  June  14,  1916,  plain- 
tiff in  error,  a  voluntary  association  of  persons  and  firms  engaged 
in  the  wholesale  manufacture  of  ice  cream  in  the  state  of  Ohio, 
filed  a  complaint  with  the  Utilities  Commission  in  which  it  alleged 
that  the  proposed  new  rates  of  the  express  companies  were  largely 
in  excess  of  the  existing  rates,  and  unjust,  discriminatory  and  un- 
reasonable, and  would  impose  an  undue  burden  upon  such  traflfic 
and  necessarily  raise  the  price  to  the  consumer  and  lessen  the  pro- 
duction and  consumption  of  a  healthful,  wholesome  and  nutritious 
food  p^duct.  The  prayer  of  the  complaint  was  that  the  Com- 
mission suspend  the  operation  of  the  schedules  which  were  to 
become  effective  July  1,  1916,  and  postpone  the  use  and  operation 
of  such  rates  and  charges  pending  a  full  hearing  and  investigation 
concerning  the  propriety  of  such  rates  and  charges. 

On  July  19,  1916,  the  matter  was  heard  before  the  Commis- 
sion upon  the  original  papers  and  the  evidence,  and  on  September 

768 


SUPBBMB  COimT  769 

26,  1916,  the  Commission  held  that  the  increased  rates  and  charges 
as  proposed  in  the  schedules  in  said  proceedings  were  just  and 
reasonable  and  ordered  that  the  orders  theretofore  entered  in  said 
proceeding  suspending  the  operation  of  the  said  schedules  be 
vacated  and  set  aside.  An  application  for  a  rehearing  was  de- 
nied on  October  30,  1916,  and  plaintiff  in  error  thereupon  filed  a 
petition  in  this  court  asking  that  the  final  order  of  the  Commis- 
sion be  reversed,  vacated  or  modified. 

There  have  been  filed  in  this  court  a  transcript  of  the  journal 
entries,  the  original  papers,  and  a  certified  transcript  of  all  the 
evidence  adduced  in  the  hearing  before  the  Commission. 

We  have  examined  the  evidence,  consisting  of  exhibits  and 
the  testimony  of  a  number  of  witnesses,  bearing  upon  the  question 
of  the  fairness  and  reasonableness  of  the  rates  proposed  by  the 
express  companies.  There  is  a  conflict  in  the  testimony  of  the  wit- 
nesses, but  we  are  unable  to  say  upon  a  consideration  of  the  whole 
record  that  the  order  made  by  the  Commission  is  unlawful  or  un- 
reasonable. 

Order  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Jones,  Matthias,  John- 
son and  Donahue,  JJ.,  concur. 
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MOTION  DOCKET. 

9656.  Frances  C.  Creamer,  Extr.  vs. 
The  p.  0.  C.  ft  St.  Li.  Ry  Co.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Greene  county  to  certify 
its  record.    Qyerruled. 

9657.  Frances  C.  Creamer,  Extrx. 
▼s.  The  P.  C.  C.  ft  St  L.  Ry.  Co. 
Motion  by  defendant  to  dismiss  peti- 
tion in  error  in  Cause  No.  15721  on 
the  General  Docket.    Sustained. 

9672.  The  C.  C.  C.  ft  St.  U  Ry  Co. 
vs.  Conrad  C.  Femsell  et  al.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hancock  county  to  certify 
its  record.    Overruled. 

9690.  The  Fidelity  Mutual  Ldfe  Ins. 
Co.  vs.  James  Fraiinfelter.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Stark  county  to  certify  its 
record.    Overruled. 

9691.  Peter  Kalasinski  vs.  The  D. 
T.  Owens  Co.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 
hoga county  to  certify  its  record. 
Overruled. 

9693.  The  Jefferson  Hardware  Co. 
vs.  Qeorge  Of  ell.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Huron  county  to  certify  its  record. 
Overruled. 

9694.  The  Conneaut  Can  Co.  vs. 
Basil  H.  McGiuire.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Ashtabula  county  to  certify  its  rec- 
ord.   Overruled. 

9698.  The  National  Machinery  Co. 
vs.  Charles  D.  Towne.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Lucas  county  to  certify  its  record. 
Overruled. 

9699.  The  Burton,  Beidler  ft 
Phillips  Co.  et  al.  vs.  The  Cleveland 
ft  Pittsburg  Coal  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

9700.  The  Burton,  Beidler  ft  Phil- 
lips Company  et  al.  vs.  The  Cleveland 
ft  Pittsburg  Coal  Co.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Overruled. 

9706.  The  Cleveland,  Southwestern 
ft  Columbus  Railway  Co.  vs.  William 
H.  Dyke.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Lorain 


county  to  certify   its   record.     Over- 
ruled. 

9710.  In  re  James  Maloney;  James 
Maloney  vs.  The  sherilf  of  Hamilton 
county,  Ohio.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Hamilton  county  to  certify  its  record. 
Sustained. 

9711.  Curtis  Lucas  et  al.  vs.  Roaa 
A.  Bowen.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Mar- 
ion county  to  certify  its  record.  Over- 
ruled. 

9712.  Frederick  Stahl  vs.  W.  W. 
Ulam  et  al.  Motion  for  an  order  dU 
rectlng  the  Court  of  Appeals  of  Craw- 
ford county  to  certify  its  record. 
Overruled. 

971 S.  Dennis  Lewis  vs.  The  State 
of  Ohio.  Motion  for  leave  to  file  pe- 
tition in  error  to  the  Court  of  Appeals 
of  Crawford  county.    Overruled. 

9714.  Adda  G.  Hartle  vs.  Carl  E. 
Shumaker.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Craw- 
ford county  to  certify  its  record. 
Overruled. 

GENERAL  [>OCKET 

15412 — ^The  Foss-Schneider  Brew- 
ing Co.  vs.  Sophia  UUand.  Hamilton. 
Judgment  of  Court  of  Appeals  re- 
versed and  that  of  Common  Pleas  af- 
firmed. 

15446— The  Taylor-Williams  Coal 
Co.  vs.  The  Pablic  Utilities  Commis- 
sion of  Ohio.  Public  Utilities  Com- 
mission., Order  affirmed. 

15573— Louella  W.  Thomas  vs.  John 
W.  Kalbfus,  Receiver.  Montgomery. 
Judgment  ^affirmed. 

15575 — ^BenJamin  F.  Stewart  vs. 
George  Bhnmet  Campbell.  Stark.  Judg- 
menjt  reversed  on  authority  of  Graham 
vs.  Simon,  76  Ohio  St,  77. 

15718 — C.  D.  Bennett  ft  Co.  et  aL  vs. 
Reeves  ft  Company.  Hamilton.  Judg- 
ment afQrmed. 

15738 — ^Francis  H.  Cloud  vs.  The 
Millikin  National  Bank  of  Decatur, 
Illinois  et  al.  Hamilton.  Judgment 
affirmed. 

15781— The  State  of  Ohio  ex  rel. 
Henry  H.  Brenner  vs.  The  County 
Board  of  Bducatlon  of  Franklin  Coun- 
ty, Ohio.  In  mandamus.  Demurrer  to 
answer  sustained.    Writ  to  issue. 


SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Dawn  Masterplay  Ca.,  Dayton, 
$16,000.  Heniry  B^ntley,  Irene  Wing- 
fleld,  William  I.  Muse,  Margaret  S. 
Kennedy,  H.  Kathryn  Shively. 

The  Clncinnati-Columbvs  Amuse- 
met  Co.,  Cincinnati,  |10,000.  Ben  L. 
Heidingsfeld,  I.  Ldbson,  Ben  G.  Bruce, 
W.  J.  Babbitt,  A.  B.  Chisholm. 

The  Inter-City  First  National  Ex- 
hibitors' Co.,  Cincinnati,  110,000.  Ben 
Li.  Heidlngsfeld,  I.  Libson,  Ben  G. 
Bruce,  W.  J.  Babbitt,  A.  B.  Chisholm. 

The  Cappel-Wayne  Furniture  Co., 
Troy,  120,000.  Carl  L.  Cappel,  Philip 
Scherer,  Jesse  Waitman,  Ralph  L. 
Marquis,  Qeoi^e  E.  Zimmerman. 

The  Gasco  Realty  Co.,  Colunnbus, 
1800,000.  C.  M.  Hinman.  P.  M.  Bow- 
man, Arothur  G.  Elliott,  B.  H.  Thom- 
as, Lewis  H.  Blair. 

The  Oldham  Auto  Sales  Co.,  Toledo, 
$20,000.  George  F.  Oldham,  Charles 
F.  Wise,  Roy  Wise,  Blanche  O'Brien, 
Margaret  F.  Kaley. 

The  White  Star  Laundry  Co.,  Cleve- 
land, 1150,000.  Hiram  P.  Stillman,  W. 
H.  Stockman,  David  I.  Jones,  Jonas 
H.  Wiest,  Frank  D.  Tindolph. 

The  Peerless  Specialty  Co.,  Cleve- 
land, $10,000.  Wathan  Herstam,  Wm. 
E.  Semmens,  Gus  M.  Bernstein,  Alex- 
ander   Shainoff,    Michael    Beloraidich. 

The  Fisher  Mine  Equipment  Co., 
E^ast  Liverpool,  $25,000.  Roy  A.  Fish- 
er, Charles  A.  Morgan,  Robert  N. 
lArge,  Anna  B.  Fisher,  Joseph  Betz. 

The  Qeonrge  F.  Sommer  Co.,  Cleve- 
land, $25,000.  George  F.  Sommer,  W. 
K.  Stanley,  C.  C.  Lewis,  N.  Ray  Car- 
roll, George  J.  Kick. 

The  M.  L.  McDonough  Co.,  Cincin- 
nati, $25,000.  H.  E.  Zerfey,  Carl  T. 
Foley,  Jos.  T.  Ryan,  Ada  M.  Wlmmer, 
Rose  Brink. 

The  Ideal  Coal  Co.,  New  Philadel- 
phia, $10,000.  O.  W.  Smith,  J.  M. 
Keys,  H.  C.  Smith,  Herbert  Scott, 
Winfieltl  Boyd,  George  Knight,  F.  F. 
Kuhn. 

The  Throne  Auto  Co.,  Toledo,  $25,- 
000.  H.  E.  Throne,  Stanley  F.  Saw- 
orer,  Wm.  H.  Schroeder,  Walter  H. 
Crause,  S.  S.  Walls. 


The  Stecker  Co.,  Greenville,  $5,000. 
F.  A.  Stecker,  D.  F.  Engel,  John  F. 
Maher,  Helen  Maher,  Kathryn  H. 
Stecker. 

The  Toledo  Mirror  Works  Co.,  To- 
iedo,  $50,000.  E.  G.  Jetler,  Charles  H. 
Eakins,  A.  H.  Miller,  E.  M.  Wehrle, 
L.  C.  FlUbright. 

The  Bitu-Silice  Co.,  Cleveland;  $10,- 
000.  William  Townsley,  H.  A.  Mackay, 
W.  H.  C.  Towler,  William  E.  Malm,  R. 
B.  Jungling. 

The  Dingle-Clark  Co.,  Cleveland; 
$100,000.  Thomas  H.  Jones,  Harold  G. 
Mosier,  William  B.  Cockley,  W.  T. 
Kinder,  R.  C.  Hyatt. 

The  Guttridge  &  Rand  Co.,  Toungs- 
town;  $225,000.  James  Guttridge,  Da- 
vid J.  Rand,  J.  Harry  Outtridge,  Al- 
bert B.  Herbert,  Frank  L.  Oesch. 

The  Electric  Engraving  Co.,  Dayton; 
$25,000.  Arthur  A.  Nixon,  Isaac  War- 
ner, Edward  T.  Brewster,  I.  I.  Hauer, 
V.  A.  Troxell. 

The  Walther  Construction  Co.,  Cleve- 
land; $20,000.  A.  Fred  Walther,  Clar- 
ence R.  Bissell,  Mabel  R.  MuUer,  Wil- 
liam Waterworth,  Katherine  O'Hara. 

The  Harvest  Furnace  Co.,  Cincin- 
nati; $5000.  David  M.  Levy,  Clara  A. 
M.  Stannus,  John  P.  Hanna,  W.  T. 
Hanna,  Mary  E.  Kauffman. 

The  Majestic  Theater  Co..  Toledo; 
$5000.  W.  Byron  Newman,  E.  R.  Sals- 
berry,  Mrs.  Mae  Salsbery,  Mrs.  Mabel 
Newman,  Mrs.  Eleanor  Boyce. 

The  Cavendish  Sales  Co.,  Weston; 
$10,000.  Theo.  A.  Cavendish.  C.  F. 
Cavendish,  R.  H.  Steen,  S.  W.  Bow- 
man, M.  E.  Kehler. 

The  Domestic  Commodities  Co.,  Cin- 
cinnati; $25,000.  Edward  D.  Wood- 
ward. Charles  P.  Morton,  W.  B.  Shan- 
non,  Harry  L.  Vollmer,  R.  C.  Lewis. 

The  Smith  Standard  Co.,  Cleveland; 
$75,000.  ^amuel  B.  Smith,  J.  W.  Mil- 
ler, W  .A.  Smith,  N.  B.  Oplinger,  Harry 
Lepard. 

The  Great  Lakes  Manufacturing  Co., 
Cleveland;  $10,000.  J.  L..  Bancroft, 
George  R.  Doughty,  A.  R.  Corlett,  Kath- 
reen  L.  Fuller.  Jacob  H.  Scheen. 

The  J.  L.  Free  Land  ft  Building  Co., 
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Cleveland;  |5000.  V.  J.  Free,  N.  C. 
Bgert,  N.  C.  Valr,  N.  E.  Dalrymple, 
M.  M.  Foidner. 

The  Wilberite  Roofing  Co.,  Cleve- 
land; $1000.  H.  C.  Jones,  J.  P.  Brach, 
Harold  G.  Mosier,  William  B.  Cockley, 
R.  C.  Hyatt. 

The  Commercial  Conservation  Co., 
Columbus;  |15,000.  C.  F.  A.  Hoell,  N. 
S.  Ridgway,  J.  E.  Matthews,  G.  C.  Ur- 
lin»  H.  R.  Barrett. 

The  American  Creation  Provision 
Co.,  Youngstown;  $10,000.  George 
Ceh,  Peter  Naletich,  Kuzma  Kuharick, 
M.  Pupich,  Leopold  Misic. 

The  Apple  Manufacturing  Co.,  Day- 
ton; $10,000.  W.  A.  Apple,  W.  G.  Bit- 
ner,  James  S.  Miles.  J.  I.  Apple,  A.  E. 
Bittner. 

The  Re-Co  Remedy  Co.,  Columbus; 
$5000.  J.  M.  Miller,  T.  M.  Dollison,  C. 
T.  Jenkins,  C.  W.  McCormick,  C.  W. 
McAdow 

The  Boulevard  Bowling  Co..  Cleve< 
land;  $6000.  John  P.  Spinnler,  Edgar 
R.  Carney,  Clayton  C.  Townes,  Harry 
Benson,  M.  R.  Bumage. 

The  Wyatt  Engineering  Co.,  Colum- 
bus, $15,000.  DeWitt  H.  Wyatt,  Wm. 
C.  Groeniger,  Erastus  G.  Lloyd,  John 
L.  Rice,  Charles  C.  Pavey. 

The  Caldwell  Manufacturing  Co., 
Columbus,  $15,000.  Harold  L.  Cald- 
well, Samuel  Caldwell,  Marcus  A. 
Caldwell,  1.  Sidney  Ambrose,  Benton 
F.  Stitt. 

The  Federal  Valley  Railroad  Co., 
Columbus,  $5,000.  H.  W.  Webb,  C.  L. 
Lewis,  Henry  L.  Gilbert,  J.  H.  Earn- 
shaw,  T.  P.  Linn. 

The  P.  H.  Kingston  Machine  Co., 
Akron,  $20,000.  S.  S.  Wortley,  Jr.,  A. 
A.  Schlegel  E.  J.  Turino,  P.  H.  King- 
ston. S.  E.  Straub. 

The  Concrete  Tie  and  Brick  Co., 
East  Liverpool,  $15,000.  J.  E.  Hey- 
denreich,  Albert  A.  West,  Ward  B. 
Merrell,  Arza  D.  Seckman,  Theodore 
Smith,  Rade  S.  Tobovich,  Steve  Mat- 
kovich,  Peter  Revelant,  Howard  U 
Hammerle,  J.  W.  Weir. 

The  Cleveland  Exposition  Co., 
Cleveland,  $1,060.  M.  W.  Spear,  Don 
R.  Mills,  Paul  S.  Knight,  W.  R.  God- 
frey, L.  Dreher. 


The  H.  Zering  Manufacturing  Cc 
Cincinnati,  $50,000.  Walter  M.  Bein- 
hart,  Reuben  J.  Wuenker,  M.  E.  Bein- 
hart,  Hedwig  Keller,  Edna  M.  McDon- 
ald. 

The  Quality  Shoppe  Cleveland,  $5.- 
000.  M.  W.  Spear,  Don  R.  Mills,  Paal 
S.  Knight,  W.  R.  Godrey,  U  Dreher. 

The  S.  Q.  S.  Rubber  Co.,  Toungs- 
town,  $10,000.  E.  B.  Morledge,  G.  W. 
Dutch,  M.  J.  Lyle,  E.  M.  Mincher,  J. 
T.  Shellenberger. 

The  Tri-County  Building  and  Loan 
Association,  Cleveland,  $1,000,000.  H. 
E.  Schuler,  A.  B.  Williams,  A.  B.  Wil- 
liams, Jr.,  Harry  L.  Porter,  Harry  B. 
Reynolds. 

The  Valley  Motor  Trucking  Co- 
Cleveland,  $25,000.  S.  H.  Holding. 
Tracy  H.  Duncan,  M.  E.  Ordner.  B. 
M.  Parker,  E.  L.  Reid. 

Increases 

The  Campbell  Motor  Trucking  Co., 
Cleveland,  $25,000  to  $100,000. 

The  Jersey  Dell  Creamery  Co.. 
Hughes,  $5,000  to  $10,000. 

TThe  Vollmayer-KaufPman  Co.,  To- 
ledo, $10,000  to  $20,000. 

The  Wickliffe  Lumber  Co.,  Cleve> 
land,  $25,000  to  $50,000. 

The  Pittsfleld  Gas  Co.,  Cleveland. 
$60,000  to  $200,000. 

The  Forbes  Varnish  Co.,  Cleveland, 
$200,000  to  $300,000. 

The  Jasperson  Supply  Co.,  St 
Marys;  $25,000  to  $100,000. 

The  Cleveland  Realty  Mortgage  Co.. 
Cleveland;  $300,000  to  $400,000. 

The  Venus  Chocolate  Co.,  MansfleM: 
$50,000  to  $150,000. 

The  P.  A.  Geier  Co.,  Cleveland;  $150.- 
000  to  $250,000. 

The  Grasselli  Chemical  Co..  Cleve- 
land; $20,000,000  to  $50,000,000. 

The  North  Hocking  Coal  Co.,  Mur- 
ray City,  $10,000  to  $100,000. 

The  C  ft  M.  Amusement  Co.,  Mari- 
etta, $50,000  to  $75,000. 

Becreaaes 

The  National  Tire  ft  Rubber  Co., 
East  PalesUne;  $150,000  to  $1500. 

The  Peigesbanm  Trunk  ft  Bag  Co., 
Cleveland;  HO.OOO  to  $1000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1383 — In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  and  The  Baltimore  and  Ohio  and  Chicago 
Raifa-oad  CompaAy  For  An  Order  Authorizing  The  Baltimore  and 
Ohio  and  Chicago  Railroad  Company  to  Issue  Bonds. — ^Prayer 
Granted. 


(Dated  January  25,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Baltimore  and 
Ohio  and  Chicago  Railroad  Company,  (The  Baltimore  and  Ohio 
Railroad  Company  uniting  in  said  application),  praying  for  the 
consent  and  authority  of  this  commission  to  authorize  the  issue 
of  $758,500.00  additional  principal  amount  of  bonds  under  the 
mortgage  securing  the  bonds  heretofore  authorized  to  be  issued 
by  the  order  made  and  entered  in  proceeding  No.  923  before  this 
commission,  on  September  eighteenth,  1916;  to  be  issued  and  de- 
livered to  The  Baltimore  and  Ohio  Railroad  Company  in  payment 
of  an  equal  amount  of  the  indebtedness  of  The  Baltimore  and  Ohio 
and  Chicago  Railroad  Company  to  The  Baltimore  and  Ohio  Rail- 
road Company ;  and  having  examined  such  witnesses,  books,  papers, 
accounts  and  reports,  and  having  made  such  inquiries  and  investi- 
gations as  by  it  deemed  proper  and  necessary ; 

The  commission  finds  that  the  issue  of  said  bonds  is  reasonably 
required  and  necessary  for  the  payment  of  The  Baltimore  and  Ohio 
and  Chicago  Railroad  Company's  obligations,  incurred  from  April 
first,  1917,  to  November  30th,  1917,  for  and  on  account  of  the 
acquisition  of  property,  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  and  the  maintenance  and  improve- 
ment of  its  service,  and  is  satisfied  that,  in  so  far  as  it  has  the 
authority  so  to  do,  its  consent  and  authority  for  the  issue  thereof 
should  be  granted.    It  is,  therefore. 

Ordered,  That  said  Baltimore  and  Ohio  and  Chicago  Railroad 
Company  be,  and  it  hereby  is  authorized  to  issue  seven  hundred 
and  fifty-eight  thousand,  five  hundred  dollars  of  its  bonds,  to  bear 
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interest  at  the  rate  of  five  per  cent,  per  annum,  payable  semi- 
annually, to  mature  December  first,  1995 ;  to  be  secured  by  a  mort- 
gage upon  all  the  railroads  and  property  of  said  company;  to  be 
delivered  to  The  Baltimore  and  Ohio  Railroad  Company  in  payment 
of  an  equal  amount  of  the  indebtedness  of  said  Baltimore  and  Ohio 
and  Chicago  Railroad  Company  to  said  The  Baltimore  and  Ohio 
Railroad  Company,  and  to  be  used  by  that  company  only  for  the 
purpose  of  pledging  said  bonds  as  further  security  under  its  first 
mortgage  with  the  United  States  Trust  Company  of  New  York  and 
John  A.  Stewart,  Trustees,  and,  subject  to  such  pledge,  with  the 
Central  Trust  Company  of  New  York  and  J.  N.  Wallace,  Trustees, 
under  the  refunding  and  general  mortgage  of  The  Baltimore  and 
Ohio  Railroad  Company,  and  no  consent  or  authority  is  given  hereby 
for  any  other  sale,  use  or  disposition  of  said  bonds  by  the  Baltimore 
and  Ohio  and  Chicago  Railroad  Company  or  The  Baltimore  and 
Ohio  Railroad  Company.    It  is  further 

Ordered,  That  verified  report  be  made  to  this  commission  of 
the  issue  and  disposition  of  said  bonds  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  this  order  shall  take  effect  immediately. 


No.  1384 — In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  and  The  Baltimore  and  Ohio  South- 
western Railroad  Company  For  An  Order  Authorizing  The  Bal- 
timore and  Ohio  Southwestern  Railroad  Company  to  Issue  Bonds. 
— ^Prayer  Granted. 


(Dated  January  25,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Baltimore  and 
Ohio  Southwestern  Railroad  Company,  (The  Baltimore  and  Ohio 
Railroad  Company  uniting  in  said  application),  praying  for  the 
consent  and  authority  of  this  commission  to  authorize  the  issue 
of  $560,000.00  additional  principal  amount  of  bonds  under  the 
mortgage  securing  the  bonds  heretofore  authorized  to  be  issued 
by  the  order  made  and  entered  in  proceeding  No.  924  before  this 
commission,  on  September  eighteenth,  1916;  to  be  issued  and  de- 
livered to  The  Baltimore  and  Ohio  Railroad  Company  in  payment 
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of  an  equal  amount  of  the  indebtedness  of  The  Baltimore  and  Ohio 
Southwestern  Railroad  Company  to  The  Baltimore  and  Ohio  Rail- 
road Company ;  and  having  examined  such  witnesses,  books,  papers, 
accounts  and  reports,  and  having  made  such  inquiries  and  investi- 
gations as  by  it  deemed  proper  and  necessary; 

The  commission  finds  that  the  issue  of  said  bonds  is  reasonably 
required  and  necessary  for  the  payment  of  The  Baltimore  and  Ohio 
Southwestern  Railroad  Company's  obligations,  incurred  from  April 
first,  1917,  to  November  30th,  1917,  for  and  on  account  of  the  ac- 
quisition of  property,  the  construction,  completion,  extension  and 
improvement  of  its  facilities  and  the  maintenance  and  improvement 
of  its  service,  and  is  satisfied  that,  in  so  far  as  it  has  the  authority 
so  to  do,  its  consent  and  authority  for  the  issue  thereof  should  be 
granted.    It  is,  therefore. 

Ordered,  That  said  The  Baltimore  and  Ohio  Southwestern  Rail- 
road Company,  be,  and  it  hereby  is  authorized  to  issue  five  hundred 
and  sixty  thousand  dollars  of  its  bonds,  to  bear  interest  at  the  rate 
of  five  per  cent,  per  annum,  payable  semi-annually,  to  mature  De- 
cember first,  1995 ;  to  be  secured  by  a  mortgage  upon  all  the  rail- 
roads and  property  of  said  company  situate  in  the  states  of  Ohio 
and  Indiana;  to  be  delivered  to  The  Baltimore  and  Ohio  Railroad 
Company  in  payment  of  an  equal  amount  of  the  indebtedness  of 
said  The  Baltimore  and  Ohio  Southwestern  Railroad  Company  to 
said  The  Baltimore  and  Ohio  Railroad  Company,  and  to  be  used  by 
that  company  only  for  the  purpose  of  pledging  said  bonds  as  fur- 
ther security  under  its  Southwestern  Division  first  mortgage  with 
The  Farmers'  Loan  and  Trust  Company  and  W.  H.  H.  Miller,  Trus- 
tees, and,  subject  to  such  pledge,  with  the  Central  Trust  Company 
of  New  York  and  J.  N.  Wallace,  Trustees,  under  the  refunding  and 
general  mortgage  of  The  Baltimore  and  Ohio  Railroad  Company, 
and  no  consent  or  authority  is  given  hereby  for  any  other  sale,  use 
or  disposition  of  said  bonds  by  The  Baltimore  and  Ohio  Southwest- 
em  Railroad  Company  or  The  Baltimore  and  Ohio  Railroad  Com- 
pany.   It  is  further 

Ordered,  That  verified  report  be  made  to  this  commission  of 
the  issue  and  disposition  of  said  bonds  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  this  order  shall  take  effect  immediately. 
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No.  1385— In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  and  The  Ohio  and  Little  Kanawha  Rail- 
road Company  For  An  Order  Authorizing  The  Ohio  and  Little 
Kanawha  Railroad  Company  to  Issue  Bonds. — ^Prayer  Granted. 


(Dated  January  25,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Ohio  and  Little 
Kanawha  Railroad  Company,  (The  Baltimore  and  Ohio  Railroad 
Company  uniting  in  said  application),  praying  for  the  consent  and 
authority  of  this  commission  to  authorize  the  issue  of  $500.00  ad- 
ditional principal  amount  of  bonds  under  the  mortgage  securing  the 
bonds  heretofore  authorized  to  be  issued  by  the  order  made  and 
entered  in  proceeding  No.  925  before  this  commission,  on  September 
eighteenth,  1916;  to  be  issued  and  delivered  to  The  Baltimore  and 
Ohio  Railroad  Company  in  payment  of  an  equal  amount  of  the  in- 
debtedness of  The  Ohio  and  Little  Kanawha  Railroad  Company  to 
The  Baltimore  and  Ohio  Railroad  Company;  and  having  examined 
such  witnesses,  books,  papers,  accounts  and  reports,  and  having 
made  such  inquiries  and  investigations  as  by  it  deemed  proper  and 
necessary ; 

The  commission  finds  that  the  issue  of  said  bonds  is  reasonably 
required  and  necessary  for  the  payment  of  The  Ohio  and  Little 
Kanawha  Railroad  Company's  obligations  incurred  from  April  1, 
1917,  to  November  30,  1917,  for  and  on  account  of  the  acquisition 
of  property,  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities  and  the  maintenance  and  improvement  of  its 
service,  and  is  satisfied  that  its  consent  and  authority  for  the  issue 
thereof  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Ohio  and  Little  Kanawha  Railroad 
Company  be,  and  it  hereby  is  authorized  to  issue  five  hundred  dol- 
lars of  its  bonds,  to  bear  interest  at  the  rate  of  five  per  cent,  per 
annum,  payable  semi-annually,  to  mature  December  1,  1925,  to  be 
secured  by  a  mortgage  upon  all  the  railroads  and  property  of  said 
company ;  to  be  delivered  to  The  Baltimore  and  Ohio  Railroad  Com- 
pany in  payment  of  an  equal  amount  of  the  indebtedness  of  said 
The  Ohio  and  Little  Kanawha  Railroad  Company  to  said  The  Bal- 
timore and  Ohio  Railroad  Company,  and  to  be  used  by  that  company 
only  for  the  purpose  of  pledging  said  bonds  as  further  security 
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under  its  Pittsburg,  Lake  Erie  and  West  Virginia  System  refund- 
ing mortgage  with  the  Union  Trust  Company  of  New  York,  Trustee, 
and,  subject  to  such  pledge,  with  the  Central  Trust  Company  of 
New  York  and  J.  N.  Wallace,  Trustees,  under  the  refunding  and 
general  mortgage  of  The  Baltimore  and  Ohio  Railroad  Company, 
and  no  consent  or  authority  is  given  hereby  for  any  other  sale,  use 
or  disposition  of  said  bonds  by  The  Ohio  and  Little  Kanawha  Rail- 
road Company  or  The  Baltimore  and  Ohio  Railroad  Company.  It 
is  further 

Ordered,  That  verified  report  be  made  to  this  commission  of 
the  issue  and  disposition  of  said  bonds  pursuant  to  the  terms  and 
conditions  of  this  order.    It  is  further 

Ordered,  That  this  order  shall  take  effect  immediately. 


No.  1386 — In  the  Matter  of  the  Application  of  The  Baltimore  and 
Ohio  Railroad  Company  For  an  Order  Authorizing  It  to  Issue 
and  Sell  or  Pledge  $10,284,384.63  of  Its  Refunding  and  General 
Mortgage  Bonds. — Prayer  Granted. 


(Dated  January  25,  1918.) 

This  matter  came  on  this  day  to  be  heard  upon  the  petition 
of  The  Baltimore  and  Ohio  Railroad  Company  for  an  order  author- 
izing it  to  issue,  sell  or  pledge  $10,284,384.63  of  its  refunding  and 
general  mortgage  bonds,  secured  by  its  refunding  and  general  mort- 
gage dated  December  1,  1915,  to  Central  Trust  Company  of  New 
York  and  James  N.  Wallace,  trustees;  $732,000.00  of  said  bonds 
to  be  used  in  reimbursing  said  company  for  an  equal  amount  of 
underlying  bonds  paid  by  it,  and  $9,552,384.63  to  reimburse  said 
company  for  expenditures  made  upon  the  railroads  and  properties 
subject  to  said  mortgage  between  December  1,  1915,  the  date  of 
said  mortgage,  and  November  30,  1917,  for  which  expenditures 
no  bonds  have  been  issued  under  said  mortgage  or  other  mortgages 
of  said  company;  and  having  examined  such  witnesses,  books, 
papers,  accounts  and  reports,  and  Having  made  such  inquiries  and 
investigations  as  by  it  deemed  proper  and  necessary, 

The  commission  finds  that  the  issue  of  said  bonds,  and  the 
money  to  be  procured  thereby,  are  reasonably  required  and  nec- 
essary to  reimburse  said  The  Baltimore  and  Ohio  Railroad  Com- 
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lowing  the  date  of  its  incorporation.  This  statement  is,  of  course, 
incorrect.  The  exemption  statute  provides  that  a  corporation  shall 
not  be  required  "to  file  its  first  annual  report  *  *  *  until  the  proper 
month,  hereinbefore  provided,  for  the  filing  of  such  report,  next 
following  the  expiration  of  six  months  from  the  date  of  its  incor- 
poration or  admission  to  do  business  in  this  state."  If  no  report  is 
due,  of  course,  no  taxes  are  payable,  and  the  fact  that  an  increase 
has  taken  place  between  the  filing  of  the  articles  of  incorporation 
and  the  proper  month  for  the  filing  of  the  reports  or  corporations 
does  not  alter  the  case  upon  any  interpretation  of  the  statute. 

In  fact  Section  5519  of  the  General  Code  which  I  have  quoted 
is  itself  a  complete  answer  to  the  question  as  submitted.  It  goes 
no  further  than  to  provide  that  a  corporation  shall  not  be  required 
to  file  its  first  annual  report  under  the  circumstances  therein  named. 
There  is  no  statute  which  in  any  way  qualifies  the  obligation  to 
file  other  annual  reports.  The  law  requiring  annual  reports  to  be 
filed  specifies  what  those  reports  shall  set  forth.  Section  5497 
General  Code,  as  to  domestic  corporations,  and  Section  5501  General 
Code,  as  to  foreign  corporations,  require  such  reports  to  show  the 
state  of  the  capital  stock  of  the  company  on  the  date  as  of  which 
they  are  to  be  filed.  It  is  true  that  a  very  convincing  argument  can 
be  constructed  to  the  effect  that  the  policy  of  the  state  ought  to 
be  that  which  is  contended  for  by  The  Goodyear  Tire  &  Rubber 
Company,  but  the  tax  in  question  is  the  creature  of  the  statute,  and 
I  think  I  must  presume  that  the  courts  would  not  assure  the  power 
to  construct  a  statutory  provision  where  none  had  been  enacted  by 
the  legislature. 

Counsel  in  their  letter  refer  to  other  opinions  of  former  At- 
torneys General  than  the  ones  considered  by  Mr.  Turner.  I  have  not 
examined  such  other  opinions.  There  is  no  question  in  my  mind 
as  to  the  correctness  of  Mr.  Turner's  conclusion.  The  statute  is 
clear  and  unambiguous  and  for  this  reason,  as  well  as  those  dis- 
cussed in  Mr.  Turner's  opinion,  I  conclude  with  him  that  an  exist- 
ing corporation  increasing  its  capital  stock  within  six  months  prior 
to  the  proper  month  for  filing  its  annual  report  under  the  franchise 
tax  law  must,  if  it  be  a  domestic  corporation,  report  and  pay  fran- 
chise taxes  upon  its  entire  subscribed  or  issued  and  outstanding 
capital  stock,  including  that  authorized  by  the  certificate  of  in- 
crease, at  the  next  succeeding  tax  period;  and  if  it  be  a  foreign 
corporation  which  has  filed  a  certificate  of  increase  of  proportion  a 
similar  rule  must  prevail. 
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The  State  Highway  Commissioner  is  Not  Required  to  Furnish  or 
Assist  in  Furnishing  Highway  Maps  and  He  is  Not  Authorized 
to  Assist  in  Doing  Such  Worlc.  He  Cannot  Pay  for  Such  As- 
sistance out  of  Moneys  Appropriated  for  the  Maintenance  of  His 
Department  or  from  Funds  Provided  by  the  Emergency  Board. 
It  is  the  Duty  of  the  County  Surveyor  to  Provide  Such  Maps.— 
An  Engineer  of  the  State  Highway  Department  May  be  Em- 
ployed by  a  County  Surveyor  to  Assist  Him  in  Making  Sudi 
Maps  as  Might  be  Required  by  the  State  Highway  Department 
and  He  Can  be  Paid  by  the  County  Surveyor  for  the  Services  sol 
Rendered,  Under  Certain  Limitations  Set  Forth  in  the  Opinion. 


No.  971— (Opinion  Dated  January  28,  1918.) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus,  0. 
Dear  Sir:     I  have  your  communication  of  January  8,  1918, 
which  reads  as  follows : 

"I  desire  to  have  your  opinion  as  to  whether  or  not  this 
department  can  legally  expend  money  for  the  hire  of  extra 
help  for  making,  or  for  correcting,  county  highway  maps  which 
are  required  to  be  made,  or  corrected,  by  the  county  surveyor 
under  the  provisions  of  Section  1187  G.  C,  but  which  the  sur- 
veyor is  unable  to  furnish  to  the  satisfaction  of  this  depart- 
ment, (1)  from  funds  which  are  appropriated  by  the  legisla- 
ture for  the  maintenance  of  the  state  highway  department, 
and  (2)  from  funds  which  are  allowed  by  the  emergency  board 
for  mapping  work  in  connection  with  the  preparation  of  maps 
under  the  provisions  of  Sections  2284-1  and  2284-2. 

In  case  this  department  is  unable  to  secure  timely,  or  re- 
liable, or  satisfactory  mapping  work  under  the  provisions  of 
Section  1187  G.  C,  what  legal  recourse  would  you  suggest  in 
order  to  prevent  busy,  or  delinquent,  or  incompetent  county 
surveyors  from  holding  up  the  publication  of  such  maps  as  is 
contemplated  under  the  provisions  of  Sections  2284-1  and 
2284-2  ? 

Also  I  desire  your  opinion  on  the  following  point :  Would 
it  be  legal  and  proper  for  a  county  surveyor  to  temporarily 
hire  and  pay  an  engineer  who  is  regularly  employed  in  the 
state  highway  department,  for  the  purpose  of  having  him 
make  a  county  highway  map,  which  said  surveyor  is  required 
to  make  under  the  provisions  of  Section  1187  G.  C,  with  the 
understanding  that  the  time  put  in  by  such  engineer  would  be 
extra  time  outside  of  the  required  eight  hours  per  day  service 
rendered  to  this  department?" 

Briefly  stated,  your  question  is  as  to  whether  the  state  highway 


Attorney  General  787 

department  would  be  permitted  to  furnish  assistance  to  the  county 
surveyors  in  connection  with  their  duties  as  set  out  in  Section  1187 
G.  C,  and  pay  those  who  render  assistance  out  of  funds  appropriated 
either  by  the  legislature  for  the  maintenance  of  the  state  highway 
department,  or  by  the  emergency  board  for  the  making  of  maps; 
and  if  the  state  department  can  not  do  this,  whether  a  county  sur- 
veyor would  be  permitted  to  employ  an  engineer  in  the  state  high- 
way department,  and  pay  him  for  his  services,  provided  said  serv- 
ices were  rendered  outside  of  business  hours. 
Section  1187  G.  C.  reads  as  follows: 

"The  state  highway  commissioner  or  chief  highway  en- 
gineer, may  call  upon  the  county  highway  superintendent,  at 
any  time,  to  furnish  a  map  or  maps  of  the  county  showing 
distinctly  the  location  of  any  rivers,  railroads,  streams,  town- 
ship lines,  cities,  villages,  public  highways  and  deposits  of  road 
material,  together  with  any  other  information  that  may  be 
required  by  said  commissioner  or  engineer.  Such  information 
shall  be  furnished  in  such  form  as  the  state  highway  commis- 
sioner may  require.  A  copy  of  such  maps,  plats  or  other  in- 
formation shall  be  kept  on  file  in  the  office  of  the  county  high- 
way superintendent." 

« 
This  Section  provides  that  the  maps  must  be  furnished  by 

the  county  surveyor,  complete ;  that  is,  the  maps  must  contain  the 
information  in  such  form  as  the  state  highway  commissioner  may 
require.  This  makes  it  obligatory  upon  the  county  surveyor  to  fur- 
nish the  state  highway  commissioner  with  maps  of  the  kind  and 
character  suggested  by  said  commissioner.  This  work  becomes  a 
part  of  the  duties  of  the  office  of  the  county  surveyor,  just  the  same 
as  any  other  duties  which  the  surveyor  is  required  by  law  to  per- 
form. The  maps  so  furnished  should  conform  to  the  regulations  of 
the  highway  commissioner. 

Hence,  inasmuch  as  these  are  duties  which  rest  with  the  county 
surveyors,  the  state  highway  commissioner  is  not  required  to  fur- 
nish or  assist  in  furnishing  said  maps.  Such  is  not  a  part  of  the 
duties  of  said  commissioner.  Therefore  he  would  not  be  authorized 
to  assist  in  doing  said  work.  If  he  is  not  authorized  to  assist  in  do- 
ing the  work,  he  could  not  pay  for  the  assistance  rendered,  out  of 
moneys  appropriated  for  the  maintenance  of  his  department,  or 
from  any  funds  provided  for  him  by  the  emergency  board  to  enable 
him  to  perform  the  duties  devolving  upon  him  under  Section  2284-1 
and  2284-2  G.  C. 

The  next  question  to  be  considered  is  whether  the  county  sur- 
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veyor  could  employ  assistants  to  assist  in  the  preparation  of  ^said 
maps.  Sections  2787  and  2788  G.  C.  (107  O.  L.  70)  control  the  mat- 
ter of  assistants  to  the  county  surveyor. 

Said  Section  2787  provides  that  the  county  surveyor  shall  file 
with  the  county  commissioners  of  each  county  a  statement  of  the 
number  of  all  necessary  assistants,  deputies,  draughtsmen,  inspec- 
tors, clerks  or  employes  in  his  office  for  the  year  beginning  on  the 
first  Monday  of  September  next  Succeeding  his  report  and  their 
aggregate  compensation. 

Section  2788  provides  that  : 

"The  county  surveyor  shall  appoint  such  assistants,  dep- 
uties, draughtsmen,  inspectors,  clerks  or  employes  as  he  deems 
necessary  for  the  proper  performance  of  the  duties  of  his  office, 
and  fix  their  compensation,     *     *     *" 

There  is  but  one  condition  attached  to  the  right  of  the  county 
surveyor  to  appoint  the  necessary  assistants,  deputies  &c.,  viz,,  that 
the  total  compensation  paid  by  hfm  for  office  help  must  not  exceed 
in  the  aggregate  the  amount  fixed  therefor  by  the  county  commis- 
sioners or  allowed  by  a  judge  of  the  court  of  common  pleas  of  the 
county. 

From  the  provisions  of  these  two  sections,  it  is  my  opinion 
that  a  county  surveyor  could  employ  assistants  or  draughtsmen  to 
help  him  in  the  preparation  of  maps  specified  in  Section  1187  G.  C, 
and  pay  for  the  services  so  rendered,  under  the  condition  that  the 
total  amount  paid  for  all  office  help  shall  not  exceed  the  amount 
allowed  by  the  county  commissioners  or  the  common  pleas  court 
of  the  county. 

If  this  be  true,  we  can  pass  to  the  next  question  which  nat- 
urally arises,  as  to  whether  a  county  surveyor  can  under  the  law- 
employ  an  engineer  who  is  regularly  in  the  employment  of  the  state 
highway  commissioner,  to  assist  him  in  the  making  of  said  maps, 
provided  the  work  is  done  by  the  engineer  outside  of  business  hours ; 
or  possibly  the  question  had  better  be  stated  in  this  form :  Whether 
such  an  engineer  would  be  authorized  to  accept  such  employment, 
if  performed  under  the  above  mentioned  conditions. 

There  is  no  statutory  provision  to  the  effect  that  the  engineers 
in  the  employment  of  the  state  highway  department  shall  devote 
their  entire  time  to  the  duties  of  their  office,  and  there  is  no  pro- 
vision of  law  which  forbids  said  engineers  from  accepting  the  em- 
ployment outside  of  business  hours  or  outside  of  the  time  which 
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they  owe  the  state  under  the  rules  and  regulations  of  the  state 
highway  department. 

Under  practically  similar  provisions  of  law  I  held  in  opinion 
No.  969,  that  a  deputy  county  surveyor  could,  outside  of  business 
hours,  accept  employment  from  municipalities  or  private  individ- 
uals, provided  it  be  done  under  such  circumstances  and  conditions 
as  not  to  interfere  with  the  performance  of  his  duties  in  the  sur- 
veyor's department.  In  rendering  this  opinion  I  concurred  in  an 
opinion  rendered  by  my  predecessor,  Hon.  Edward  C.  Turner  on 
May  4,  1916,  to  Hon.  T.  B.  Jarvis,  Prosecuting  Attorney,  Mansfield, 
Ohio,  and  found  in  Vol.  1,  Opinions  of  the  Attorney  General  for 
1916,  p.  769.  The  last  branch  of  the  syllabus  of  said  opinion  reads 
as  follows : 

"A  deputy  county  surveyor  or  an  employe  in  the  county 
surveyor's  office  may  lawfully  perform  services  for  a  munici- 
pality or  for  a  private  individual  and  be  compensated  therefor, 
provided  all  the  work  for  such  municipality  or  private  indi- 
vidual is  performed  outside  of  business  hours,  and  with  the 
further  qualification  that  the  amount  of  time  devoted  to  such 
outside  work  must  not  be  so  large  as  to  interfere  in  any  way 
with  the  performance  of  public  duties  or  impair  in  any  measure 
the  efficiency  of  the  deputy  or  employe." 
On  p.  771  Mr.  Turner  used  the  following  language: 

"It  should  also  be  observed  that  it  is  within  the  power  of 
the  county  surveyor  to  prevent  abuses  along  this  line,  and  it 
is  the  duty  of  that  official  to  see  that  his  deputies  and  assist- 
ants do  not  perform  work  for  third  persons  during  business 
hours  or  devote  to  such  work  an  amount  of  time  such  as  to 
interfere  with  the  performance  of  public  duties  or  impair  the 
efficiency  of  the  service  due  the  county." 

While  I  concurred  in  this  opinion  of  Mr.  Turner,  yet  I  held  that 
the  limitations  and  restrictions  therein  set  out  by  him  should  be 
strictly  followed  by  the  county  surveyors  and  their  deputies,  when 
the  deputies  accept  private  employment  or  employment  with  mu- 
nicipalities. 

I  am  of  the  opinion  that  the  principle  of  law  relating  to  county 
surveyors  and  their  deputies  would  apply  to  the  matter  about  which 
you  inquire,  and  that  an  engineer  of  your  department  might  be 
employed  by  a  county  surveyor  to  assist  him  in  making  such  maps 
as  might  be  required  by  your  department,  and  that  he  can  be  paid 
by  the  county  surveyor  for  the  services  so  rendered,  under  the 
limitations  above  set  out.  But  I  believe  that  the  services  rendered 
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should  be  kept  strictly  within  the  conditions  and  under  the  terms 
set  out  in  the  above  quoted  opinion  of  my  predecessor,  and  that 
you,  as  the  head  of  the  state  highway  department,  should  exercise 
such  care  that  the  duties  which  the  engineers  owe  the  state  will 
not  be  impaired  to  any  extent  because  of  the  assistance  they  render 
the  county  surveyors  in  the  preparation  of  said  maps. 


There  is  no  Authority  in  Law  Which  Would  Warrant  the  County 
Commissioners  in  Constructing  Bridges  by  Force  Account.  The 
County  Commissioners  May  Repair  Bridges  by  What  is  Known 
as  Force  Account. — ^The  County  Commissioners,  Under  Section 
7200,  General  Code,  May  Purchase  the  Necessary  Equipment  to 
Enable  Them  to  Repair  Bridges  Which  Come  Under  Their 
Jurisdiciion,  or  They  May  Under  Section  7918,  General  Code, 
Authorize  the  County  Surveyor  to  Purchase  Such  Equipment, 
But  this  Will  not  Include  the  Right  to  Purchase  Boots. — ^Under 
Certain  Conditions,  Certainly,  State  Departments  May  Under 
Sections  2328  and  2329,  General  Code,  Employ  Additional  Force 
or  Supply  Materials  and  do  Certain  Work  Under  Force  Ac- 
count.— ^In  Doing  Work  Under  'Torce  Account,"  the  Department 
Having  Authority  to  Perform  the  Work,  Instead  of  Entering  Into 
a  Contract  With  One  Certain  Party  to  do  Said  Work,  Itself  Takes 
Charge  of  the  Work,  Employs  Men  With  Teams,  Purchases  Ma- 
terial and  Oversees  the  Men  Performing  the  Work,  and  Pays  for 
the  Same  on  the  Basis  of  the  Length  of  Time  They  are  Engaged 
in  Said  Woirk.  No  Contract  Involving  the  Work  as  a  Whole  En- 
ters Into  the  Performance  of  the  Same  Under  Force  Account. — 
The  Authority  Given  to  Perform  Work  Under  Force  Account 
Will  not  Include  the  Authority  to  Enter  Into  a  Contract  on  the 
Basis  of  the  Entire  Cost  Thereof  Plus  a  Certain  Percentage  of 
Such  Costs. 


No.  857— (Opinion  Dated  Dec.  13,  1917.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Dear  Sir:  I  have  your  communication  of  October  26,  1917, 
in  which  you  ask  my  opinion  in  reference  to  five  questions.  I  will 
consider  them  in  the  order  in  which  they  are  set  out  in  said  com- 
munication. 
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Your  first  question  is  as  follows : 

(1)  ''Are  the  commissioners  of  a  county  lesrally  empow- 
ered to  construct  bridges,  or  repair  the  same,  by  force  account?'' 

This  question  embodies  two  distinct  matters,  the  one  being  the 
construction  of  bridges,  and  the  other  the  repairing  of  the  same, 
and  I  will  consider  them  separately. 

I  will  note  a  number  of  sections  as  found  in  the  White-Mul- 
cahy  act,  in  order  to  reach  a  conclusion  as  to  whether  the  county 
commissioners  are  legally  empowered  to  construct  bridges  by  force 
account. 

Section  6948-1,  G.  C.  (107  0.  L.,  107),  reads  as  follows: 

"If  the  county  commissioners  deem  it  for  the  best  interest 
of  the  public  they  may,  in  lieu  of  constructing  such  improve- 
ment by  contractor,  proceed  to  construct  the  same  by  force 
account." 

The  particular  part  of  this  section  to  which  our  attention  must 

be  given  is : 

"may,  in  lieu  of  constructing  such  improvement  by  contractor, 
proceed  to  construct  the  same  by  force  account." 

The  main  question  is  as  to  what  the  words  "such  improve- 
ment" refer.  To  answer  same  we  will  note  the  Cass  highway  act 
and  the  manner  in  which  it  was  divided  and  subdivided.  Chapter 
6  of  said  act  was  headed,  "Road  construction  and  improvement  by 
county  commissioners,"  and  embodied  the  sections  of  the  General 
Code  from  6906  to  6956.  .From  this  it  is  quite  evident  that  the 
words  "such  improvement,"  used  in  Section  6948-1,  G.  C,  above 
quoted,  refer  to  road  construction  provided  for  in  Sections  6906  to 
6947,  inc.,  G.  C.  (107  0.  L.,  69). 

In  noting  Sections  6906  and  6907,  G.  C,  in  this  chapter,  we 
find  that  the  same  relate  to  the  construction,  improvement  or  re- 
pair of  any  public  road,  or  part  thereof.  The  question  then  arises 
as  to  whether  the  words  "public  road"  would  include  a  bridge  which 
is  located  on  the  same,  for  if  the  words  "public  road"  include 
bridges,  then  Section  6948-1,  supra,  could  apply  to  bridges,  and  the 
county  commissioners  might  construct  the  same  by  force  account, 
if  they  should  deem  it  for  the  best  interest  of  the  public. 

In  an  opinion  rendered  by  me  on  September  28,  1917  (No. 
668),  to  Hon.  Joseph  T.  Micklethwait,  prosecuting  attorney,  Ports- 
mouth, Ohio,  I  discussed  at  considerable  length  the  question  of  the 
construction  and  improvement  of  bridges   in  general.    In   this 
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opinion  I  proceeded  on  the  theory  that  the  word  "road"  would  not 
in  and  of  itself  include  the  word  "bridge."  I  am  still  of  the  opinion 
that  this  conclusion  is  correct. 

Section  1226,  G.  C,  seems  to  lend  considerable  force  to  this 

view  and  reads  in  part  as  follows : 

"The  word  'highway'  as  used  in  this  chapter  (G.  C.  Sees. 
1178  to  1231-3),  includes  an  existing  causeway  or  bridge, 
or  a  new  causeway  or  bridge,  or  drain  or  watercourse  which 
forms  a  part  of  a  road  authorized  by  law.    *     *." 

It  will  be  noted  that  in  this  chapter,  which  relates  to  the  pow- 
ers and  duties  of  the  state  highway  department  in  the  matter  of 
road  construction,  the  word  "highway"  is  made  to  include  bridges 
or  causeways,  but  nowhere  else  in  the  Cass  highway  act,  nor  in 
the  White-Mulcahy  act,  do  we  find  this  provision  or  anything  like 
it.  The  very  fact  that  this  provision  is  made  in  the  chapter  re- 
lating to  the  duties  of  the  state  highway  department  and  is  not 
made  in  the  chapter  in  reference  to  the  construction  and  improve- 
ment of  roads  by  county  commissioners,  goes  strongly  to  the  point 
that  the  legislature  did  not  intend  that  the  word  "road,"  as  it  ap- 
plies to  the  powers  and  duties  of  township  trustees  and  county 
commissioners,  should  include  bridge  or  bridges.  If  this  be  cor- 
rect, then  Section  6948-1,  hereinbefore  quoted,  would  not  apply  to 
bridges. 

With  this  in  mind  we  will  return  to  the  provisions  of  another 

section  which  requires  construction.     Section  7198,  G.  C.  (107  O. 

L.,  115),  reads  as  follows:  • 

"Sec.  7198.  The  county  surveyor  may  when  authorized  by 
the  county  commissioners  employ  such  laborers  and  teams,  lease 
such  implements  and  tools  and  purchase  such  material  as  may 
be  necessary  in  the  construction,  reconstruction,  improvement, 
maintenance  or  repair  of  roads,  bridges  and  culverts  by  force 
account." 

This  section  at  first  sight  would  seem  to  confer  the  power 
upon  someone,  at  least,  to  construct  bridges  and  culverts  by  force 
account,  either  upon  the  county  surveyor  himself  or  upon  the 
county  commissioners.  In  examining  this  section  carefully  it  will 
be  seen  that  it  is  to  the  effect  that  the  county  surveyor  may,  when 
he  is  authorized  so  to  do  by  the  county  commissioners,  employ  such 
laborers  and  teams,  etc.,  "as  may  be  necessary  in  the  construction^ 
reconstruction,  improvement,  maintenance  or  repair  of  roads, 
bridges  and  culverts  by  force  account."    This  section  does  not  con- 
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fer  power  upon  either  the  county  surveyor  or  the  county  commis- 
sioners to  do  anything  by  force  account.  However,  it  does  confer 
authority  upon  the  county  surveyor,  when  authorized  by  the  county 
commissioners,  to  employ  laborers,  lease  implements  and  purchase 
material  for  the  construction,  etc.,  of  roads,  bridges  and  culverts 
by  force  account.  This  makes  it  necessary  for  us  to  look  else- 
where for  the  power  and  authority  to  construct  by  force  account, 
and  when  we  do  this  we  find  no  other  provision,  permitting  of  the 
construction  by  fbrce  account,  than  Section  6948-1,  supra,  and  this 
goes  no  further  than  to  permit  the  construction  of  roads  by  force 
account. 

My  views,  as  hereinbefore  set  out,  are  considerably 
strengthened  by  the  fact  that  the  legislature,  in  enacting  the 
White^Mulcahy  law,  did  not  in  any  respect  seek  to  repeal  the  pro- 
visions of  Sections  2352,  2353  and  2354,  G.  C. 

Sections  2333  to  2361,  inc.,  G.  C,  relate  to  the  construction  of 
county  buildings  and  bridges. 

Section  2352,  G.  C,  provides: 

"  *  *  the  county  commissioners  shall  give  public  notice  in 
two  of  the  principal  papers  in  the  county  having  the  largest  cir- 
culation therein,  of  the  time  when  and  the  place  where  sealed 
proposals  will' be  received  for  performing  the  labor  and  fur- 
nishing the  materials  necessary  to  the  erection  of  such  build- 
ing, bridge  or  bridge  structure  *  *  ." 

Section  2353,  G.  C,  provides  that  when  the  estimated  cost  of 
a  bridge  or  bridge  substructure  does  not  exceed  one  thousand  dol- 
lars, then  the  advertisement,  as  provided  in  Section  2352,  G.  C, 
may  be  dispensed  with,  but  notice  of  the  letting  must  be  given  for 
fifteen  days  by  posting  on  a  bulletin  board  or  writing  on  a  black- 
board in  a  conspicuous  place  in  the  county  commissioners'  office, 
showing  the  nature  of  the  letting,  etc. 

Section  2354,  G.  C,  provides  that  if  the  estimated  cost  of  the 
bridge  or  bridge  substructure  does  not  exceed  two  hundred  dollars, 
it  may  be  let  at  a  private  contract  without  publication  or  notice. 

These  three  sections  include  all  bridges,  irrespective  of  the 
cost  of  constructing  the  same,  and  these  sections  are  clearly  against 
the  idea  that  the  county  commissioners  may  proceed  by  force  ac- 
count to  construct  bridges,  regardless  of  the  cost  of  the  same. 
Hence  it  is  my  opinion  that  there  is  no  authority  given  in  law 
which  would  warrant  the  county  commissioners  in  constructing 
bridges  by  force  account. 
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In  reference  to  the  other  part  of  question  one,  that  is,  whether 
the  county  commissioners  might  repair  bridges  by  force  account, 
I  will  call  attention  to  an  opinion  rendered  to  your  bureau  by  my 
predecessor,  Hon.  Edward  C.  Turner,  and  found  in  Vol.  I,  Opinions 
of  the  Attorney  General  for  1916,  p.  882.  In  this  opinion  Mr.  Tur- 
ner held  that  under  and  by  virtue  of  Sections  7214  and  7198,  G. 
C,  the  county  commissioners  might  proceed  with  the  maintenance 
and  repair  of  highways  under  force  account,  and  that  they  would 
not  be  compelled  to  advertise  for  bids  in  the  purchase  of  material 
or  the  hiring  of  laborers  and  teams.  Inasmuch  as  Section  7214, 
G.  C,  includes  bridges  as  well  as  roads,  the  same  principle  would 
apply  to  the  repairing  of  bridges  as  applies  to  the  repairing  of 
roads,  and  I  am  of  the  opinion  that  Mr.  Turner's  reasoning  is  cor- 
rect, and  that  the  county  commissioners  might  repair  bridges  by 
what  is  known  as  force  account.  This  would  apply  to  all  cases  of 
repair,  regardless  of  the  cost  of  the  same.  It  must  be  kept  in  mind 
that  Sections  2352,  2353  and  2354,  G.  C,  relate  merely  to  the  con- 
struction of  bridges. 

Your  second  question  reads  as  follows: 

(2)  "May  the  commissioners  also  provide  equipment  for 
doing  such  work,  and  can  rubber  boots,  whether  ordianry  or 
hip,  be  considered  as  equipment  to  be  paid  for  from  the  public 
treasuries  of  any  taxing  district  ? 

In  the  same  opinion  above  referred  to,  Mr.  Turner  held  that 
the  county  commissioners  themselves  would  have  authority,  or 
they  could  authorize  the  county  highway  superintendent,  now  the 
county  surveyor,  to  purchase  or  lease  the  necessary  machinery, 
teams,  etc.,  for  the  repair  of  the  roads  of  the  state.  I  am  of  the 
opinion  this  would  apply  to  the  repair  of  bridges  and  therefore  that 
the  county  commissioners  themselves  could,  under  Section  7^00,  G. 
C,  purchase  the  necessary  equipment  to  enable  them  to  repair  the 
bridges  which  come  under  their  jurisdiction,  or  they  could,  under 
Section  7198,  supra,  authorize  the  county  surveyor  to  purchase  the 
same. 

Section  7200,  G.  C.  (107  0.  L.,  115),  reads  in  part  as  follows: 

"The  county  commissioners  may  purchase  such  machinery, 
tools  or  other  equipment  for  the  construction,  improvement, 
maintenance  or  repair  of  the  highway,  bridges  and  culverts  un- 
der their  jurisdiction  as  they  may  deem  necessary,  which  shall 
be  paid  for  out  of  the  road  funds  of  the  country.  ♦  ♦  ." 

You  also  ask  in  your  second  question  as  to  whether  this  equip- 
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count."  In  doing  the  work  under  force  account,  the  department 
having  authority  to  perform  the  work,  instead  of  entering  into  a 
contract  with  some  certain  party  to  do  said  work,  itself  takes 
charge  of  the  work,  employs  men  with  teams,  purchases  material 
and  oversees  the  men  performing  the  work,  and  pays  for  the  same 
on  the  basis  of  the  length  of  time  they  are  engaged  in  said  work. 
It  is  my  opinion  that  no  contract  involving  the  work  as  a  whole 
enters  into  the  performance  of  the  same  under  force  account. 

Your  fifth  question  reads  as  follows : 

(5)  "Is  there  legal  authority  for  letting  a  contract  on  the 
basis  of  the  entire  cost  thereof  plus  a  certain  percentage  of  such 
cost  as  a  consideration,  and  if  so  would  such  contract  legally  be 
termed  as  a  force  account  ?" 

The  answer  to  this  question  depends  altogether  upon  the  word- 
ing of  the  statute  which  relates  to  improvement  or  constructions 
of  any  kind.  There  are  some  sections  in  the  General  Code  which 
give  such  broad  authority  that  the  department  having  charge  of 
the  matter  would  have  authority  to  enter  into  such  a  contract. 
For  example,  Section  1209,  G.  C.  (107,  O.  L.,  126),  provides  in  part 
as  follows : 

"  *  *  the  state  highway  commissioner  shall  have  full 
power  and  authority  to  enter  upon  and  complete  said  improve- 
ment either  by  contract,  force  account  or  in  such  manner  as  he 
may  deem  for  the  best  interest  of  the  public  ♦  ♦  ." 

The  latter  part  of  this  quoted  matter  is  possibly  broad  enough 
to  enable  the  state  highway  commissioner  t©  enter  into  a  contract 
such  as  you  suggest.  What  you  have  in  mind,  as  I  view  it,  is  this, 
would  the  department  officer  or  board  have  power  to  enter  into 
such  a  contract  as  you  suggest,  in  those  cases  in  which  the  de- 
partment, officer  or  board  is  given  authority  to  do  the  work  under 
force  account?  From  the  definition  I  have  given  you  of  the  term 
force  account,  it  is  my  opinion  that  the  authority  given  to  perform 
work  under  force  account  would  not  include  the  authority  to  enter 
into  such  a  contract  as  that  which  you  suggest  in  your  fifth  ques- 
tion. As  stated,  in  answer  to  your  fourth  question,  the  term  force 
account  does  not  involve  the  idea  of  a  contract,  but  on  the  other 
hand  the  particular  work  is  done  under  the  direct  supervision  and 
oversight  of  the  department,  officer  or  board.  This  probably  cov- 
ers your  fifth  question,  if  I  understand  what  you  have  in  mind. 
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A  School  Teacher  Cannot  be  Clerk  of  the  Board  of  Education  of  the 
School  District  in  Which  He  is  Employed  as  Such  Teacher. 


No.  986— (Opinion  Dated  February  4,  1918.) 

Hon.  Frank  B.  Pearson,  Superintendent  of  Public  Instruction,  Co- 
lumbus, Ohio. 

Dear  Sir:  I  am  in  receipt  of  an  inquiry  asking  my  opinion 
upon  a  matter  which  appears  to  be  of  such  general  interest  to  your 
department  that  I  am  directing  my  answer  to  you,  and  shall  send 
the  inquirer  a  copy.    The  question  is: 

"Can  a  teacher  be  clerk  of  the  board  of  education  of  the 
school  district  in  which  he  is  employed  as  such  teacher?" 

Section  4747  of  the  General  Code  provides  that  the  Board  of 
Education  of  each  city,  village  and  rural  school  district  shall  organ- 
ize on  the  first  Monday  of  January  after  the  election  of  members 
of  such  board.  One  member  shall  be  elected  president,  one  mem- 
ber vice-president  and  a  person,  who  may  or  may  not  be  a  member 
of  the  board  shall  be  elected  clerk. 

The  duties  of  the  clerk  of  a  Board  of  Education  are  largely 
ministerial,  but  under  the  provisions  of  Section  7786  G.  C.  he  is 
made  the  custodian  or  person  with  whom  is  deposited  certain  re- 
ports and  also  the  certificate,  or  a  copy  thereof,  of  each  teacher  em- 
ployed by  the  board.    Said  Section  reads  in  part  as  follows : 

"No  clerk  of  a  board  shall  draw  an  order  on  the  treasurer 
for  the  payment  of  a  teacher  for  services  until  the  teacher 
files  with  him  such  reports  as  are  required  by  the  superintend- 
ent of  public  instruction  and  the  board  of  education,  a  legal 
certificate  of  qualification,  or  a  true  copy  thereof,  covering  the 
entire  time  of  the  service,  and  a  statement  of  the  branches 
taught." 

That  is,  under  the  provisions  of  the  above  part  quoted  Section 
the  clerk  of  the  Board  of  Education  is  made  the  custodian  or  person 
with  whom  is  filed  such  reports  as  the  Superintendent  of-  Public 
Instruction  or  the  Board  of  Education  requires. 

In  a  recent  communication  received  at  this  office  it  is  main- 
tained that : 

"The  provisions  of  Section  7786  of  the  General  Code  have  been 
superseded  by  certain  provisions  of  the  new  schodl  code  which 
require  all  teachers  to  make  monthly  reports  to  the  county 
and  district  superintendents,  even  the  annual  reports — ^not  a 
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single  report  is  made  by  the  teacher  to  the  clerks  of  the  re- 
spective boards." 

While  it  may  be  true  that  in  the  particular  school  district  in 
question  no  reports  are  made  by  the  teachers  to  the  clerk  of  the 
board,  nevertheless  the  provisions  of  Section  7786  requires  that  the 
clerk  of  the  board  draw  no  order  on  the  treasurer  for  the  payment 
of  the  teacher's  salary  until  the  teacher  files  with  him  "such  reports 
as  are  required  by  the  Superintendent  of  Public  Instruction  and  the 
Board  of  Education."  It  would  appear,  therefore,  that  the  provi- 
sions of  Section  7786  G.  C,  in  this  respect,  have  not  been  super- 
seded. Be  that  as  it  may,  the  clerk  of  the  Board  of  Education  is 
also  compelled  to  keep  as  one  of  the  files  in  his  office  a  legal  certi- 
ficate of  qualification,  or  a  true  copy  thereof,  covering  the  entire 
time  of  the  service  of  the  teacher,  and  a  statement  of  the  branches 
taught  by  such  teacher.  This  provision  of  said  Section  is  one 
which  makes  the  two  positions  incompatible.  If  the  teacher  were 
clerk,  then  such  teacher  would  file  with  himself  his  certificate,  or  a 
copy  thereof,  and  he  would  have  custody  of  those  things  which  the 
law  requires  to  be  filed  with  a  representative  of  the  board  prior  to 
the  time  the  clerk  draws  an  order  on  the  treasurer  for  any  money 
in  favor  of  the  person  so  depositing  same.  He  would  be  the  sole 
judge  of  the  performance  of  these  duties  and  if  it  were  within  his 
power  to  draw  an  order  for  the  payment  of  his  own  salary,  he  would 
pass  upon  his  on  reports  in  relation  thereto. 

I  do  not  believe  that  this  was  within  the  contemplation  of  the 
legislature  when  said  Section  was  enacted,  neither  did  my  pre- 
decessors when  matters  similar  to  the  above  were  under  consider- 
ation. 

It  is  held  in  Opinion  No.  68,  Annual  Report  of  the  Attorney 
General  for  1913,  Vol.  2,  page  1097,  that : 

"Inasmuch  as  by  the  provisions  of  Section  7786,  a  clerk 
of  a  township  board  of  education  is  obliged  to  pass  on  reports 
of  teachers  before  an  order  may  be  drawn  by  said  clerk  for 
the  payment  of  their  salaries,  the  office  of  said  clerH  consti- 
tute a  check  upon  the  position  of  teacher,  and,  therefore,  both 
I)ositions  may  not  be  held  at  the  same  time  by  the  same  indi- 
vidual." 

Again,  in  Opinion  No.  1025,  Annual  Report  of  the  Attorney 
General,  1915,  Vol.  3,  page  2229,  it  was  held : 

"A  teacher  may  not,  while  employed  by  the  board  of  edu- 
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cation  of  a  school  district,  as  a  teacher  in  the  schools  of  said 
district,  be  elected  to  the  position  of  clerk  of  said  board." 

I  concur  in  the  conclusions  reached  in  both  of  said  opinions, 
both  for  the  reasons  that  the  reports  which  are  required  to  be  filed 
by  teachers  with  the  clerk  are  such  as  the  legislature  contemplated 
should  be  filed  by  one  person  with  another,  and  also  because  of  the 
language  of  Section  7786,  which  requires  that  the  certificate  of  the 
teacher  must  be  filed  with  the  clerk  before  an  order  is  drawn  on  the 
treasurer  to  pay  such  teacher  for  services  rendered  as  such. 
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COMPARATIVE  STATEMENT 

Incorported  Report  of  Dec.  Report  of  Dec. 

27,  1916 

Number  of  banks  577  601 

Loans  $460  367  171  $501  544  546 

U.  S.  Bonds  236  233  34  156  425 

Demand  Deposits  322  372  350  384  904  285 

Savings  Deposits  394  268  116  404  615  727 

Reserve 145  430  768  143  749  607 

Total  Resources $843  607  759  $934  535  757 

Private                            Report  of  Dec.  Report  of  Dec. 

Banks                                   27,  1916  31,  1917 

Number  of  banks 185  177 

Loans  $27  905  938  $30  282  333 

U.  S.  Bonds  24  440  1  604  289 

Demand  Deposits  33  294  159  38  848  069 

Savings  Deposits  3  541  668  4  190  655 

Reserve    8  932  627  10  731  223 

Total  Resources $42  278  583  $48  572  034 

State  and  Private                 Report  of  Dec.  Report  of  Dec. 

Banks  combined                     27,  1916  31,  1917 

Number  of  banks 762  778 

Loans  $488  273  109  $531  826  879 

U.  S.  Bonds 260  673  35  760  714 

Demand  Deposits 355  666  509  423  752  354 

Savings  Deposits  397  809  784  408  806  382 

Reser\^e 154  363  395  154  480  830 

Total  Resources $885  886  342        $983  107  791 

Increase  in  U.  S.  Bonds $35  500  041 

Increase  in  Resources $97  221  499 

REPORT  OF  PHILIP  C.  BERG,  SUPERINTENDENT 

OF  BANKS, 

The  completed  figures  of  the  call  of  State  Bank  Superintendent 
Philip  C.  Berg,  for  the  condition  of  banks  as  of  December  31,  1917, 
show  that  the  resources  of  State  and  private  banks  of  Ohio,  have 
again  broken  all  records  as  to  increases  and  have  reached  the  high- 
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est  level  so  far  obtained.  The  growth  which  has  taken  place  dur- 
ing the  last  four  years  in  state  banks,  as  shown  by  the  increased 
resources,  is  remarkable.  During  the  year  ending  December  31, 
1914,  their  resources  increased  approximately  twenty-nine  million 
($29,000,000.00)  dollars;  in  1915,  seventy-five  millions  ($75,000,- 
000.00) ;  in  1916,  one  hundred  and  fifty-two  millions  ($152,000,000), 
and  in  1917,  ninety-one  millions  ($91,000,000).  The  increase  for 
the  four  years  being  over  three  hundred  and  forty-six  million  ($346,- 
000,000.00)  dollars.  The  figures  show  that  our  State  banks  have 
added  to  their  resources  during  the  last  two  years  an  amount  equal 
to  nearly  one-half  the  entire  resources  of  all  State  banjcs  as  offic- 
ially reported  at  the  close  of  1913. 

An  analysis  of  the  statement  also  shows  that  the  State  banks 
of  the  Reserve  City  of  Cleveland  have  more  than  shared  in  this 
marvelous  growth;  their  resources  having  grown  from  three  hun- 
dred and  eighty  two  millions  ($382,000,000.00)  in  1913,  to  prac- 
tically four  hundred  and  three  millions  ($403,000,000.00)  in  1917, 
representing  now  almost  one-half  the  total  resources  of  all  State 
banks  in  Ohio. 

The  reports  of  the  601  State  and  177  private  banks  as  of  De- 
cember 31,  1917,  the  compilation  of  which  has  just  been  completed, 
show  total  Resources  of  $983,107,791.00.  This  is  an  increase  over 
September  11,  1917,  of  $23,129,976.00,  and  an  increase  over  De- 
cember 27,  1916,  of  $97,221,448.00,  or  an  average  monthly  increase 
of  over  $8,000,000.00. 

Total  Deposits  on  December  31,  1917,  amounted  to  $851,942,015 ; 
the  greatest  ever  shown  before,  exceeding  by  $8,446,756.00,  the  de- 
posits of  September  11,  1917,  and  exceeding  by  $74,617,533.00  the 
deposits  as  reported  December  27,  1916.  Of  this  amount  the  Sav- 
ings Deposits  amounted  to  $408,806,382.00,  a  decrease  as  compared 
with  September  .11,  1917,  of  $6,269,502,  but  an  increase  of  $10,- 
996,597.00,  as  compared  with  December  27,  1916. 

Loans  and  Discounts  amounted  to  $531,826,879.00  on  De- 
cember 31,  1917;  an  increase  of  $9,094,936.00  over  September  11, 
1917,  and  an  increase  as  compared  with  December  27,  1916,  of  $43,- 
553,770.00.  Of  this  amount  loans  on  real  estate  amounted  to  $207,- 
356,379.00,  an  increase  as  compared  with  September  11,  1917,  of 
$2,686,591.00,  and  an  increase  as  compared  with  December  27, 1916, 
of  $16,401,849.00.  The  proportion  of  Loans  and  Discounts  to  total 
deposits  in  State  Banks  on  December  31,  1917,  was  62.42  per  cent, 
as  compared  with  61.97  per  cent  on  September  11,  1917,  and  62.81 
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per  cent  as  compared  with  December  27,  1916.  The  proportion  of 
Loans  on  real  estate  to  capital,  surplus  and  total  deposits  on  De- 
cember 31,  1917,  was  22.17  per  cent  as  compared  with  22.08  per 
cent  on  September  11,  1917,  and  22.39  per  cent  on  December  27, 
1916. 

U.  S.  Bond  and  Certificates  of  Indebtedness,  including:  Liberty 
Bonds  held  by  State  and  private  banks  on  December  31,  1917, 
amounted  to  $35,760,714.00,  an  increase  since  September  11,  1917, 
of  $17,510,900.00,  and  an  increase  since  December  27,  1916,  of 
$35,500,040.  On  December  31,  1917,  there  was  held  by  the  banks 
as  reserve,  bonds  to  the  amount  of  $6,570,671.00,  the  greater  part  of 
which  are  U.  S.  Bonds,  thus  bringing  the  total  to  nearly  $40,000,000. 

Amount  due  from  Reserve  and  other  banks  was  $117,453,275, 
a  decrease  of  $6,272,787,  since  September  11,  1917,  and  a  decrease 
as  compared  with  December  27,  1916,  of  $238,047.00. 

Gold  and  Gold  Certificates  aniounted  to  $7,191,880  on  Decem- 
ber 31,  1917,  an  increase  as  compared  with  September  11,  1917,  of 
$2,855,926.  and  an  increase  since  December  27,  1916,  of  $3,923,285. 
This  large  increase  was,  no  doubt,  due  to  reporting  the  Gold  Cer- 
tificates with  the  Gold  Coin,  December  31,  1917. 

Silver,  currency  and  fractional  amounted  to  $22,782,734,  on 
December  31,  1917,  a  decrease  of  $2,100,566  as  compared  with  Sep- 
tember 11,  1917,  and  a  decrease  as  compared  with  December  27, 
1916,  of  $2,946,722.  The  decrease  in  this  item  was  very  largely 
due  to  reporting  the  Gold  Certificates  with  the  gold  instead  of  with 
the  currency. 

Total  Reserve  held  in  State  banks  on  December  31,  1917,  was 
$143,749,607,  a  decrease  of  $5,461,027,  as  compared  with  September 
11,1917,  and  a  decrease  as  compared  with  December  27,  1916,  of 
$1,681,162.  The  Surplus  Reserve  in  State  banks,  over  and  above  the 
amount  required  on  December  31,  1917,  was  $61,504,703,  an  in- 
crease as  compared  with  September  11,  1917,  of  $5,820,971,  and  an 
increase  as  compared  with  December  27,  1916,  of  $869,349.  The 
percentage  of  Reserve  to  Deposits  December  31, 1917,  was  24.33  per 
cent  as  compared  with  19.04  per  cent  on  September  11,  1917,  and 
25.72  per  cent  on  December  27,  1916. 

Total  Reserve  held  in  Private  banks  on  December  31, 1917,  was 
$10,731,223,  an  increase  of  $564,812.00,  as  compared  with  Septem- 
ber 11,  1917,  and  an  increase  as  compared  with  December  27,  1916, 
of  $1,198,594.00.  The  surplus  reserve  in  private  banks  over  and 
above  the  amount  required  on  December  31, 1917,  was  $4,275,415.00, 
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an  increase  of  $200,361.00,  as  compared  with  September  11,  1917, 
and  an  increase  as  compared  with  December  27,  1916,  of  $870,191.- 
00.  The  percentage  of  reserve  to  deposits  on  December  31,  1917, 
was  24.93%,  as  compared  with  25.03%  September  11,  1917,  and 
24.24%  December  27,  1916. 

Total  surplus  reserve  in  both  state  and  private  banks  over  and 
above  the  amount  required  on  December  31,  1917,  was  $65,780,- 
118.00,  more  than  enough  to  pay  all  bills  payable  and  in  addition 
provide  for  another  Liberty  Loan  of  more  bonds  than  are  now  held 
by  the  banks. 

Total  resources  of  state  member  banks  of  the  federal  reserve 
system  on  December  31,  1917,  was  $206,825,880.00,  as  compared 
with  $114,379,545.00  September  11,  1917,  and  $3,987,516.00  on  De- 
cember 27,  1916. 

Bills  payable  and  rediscounts  on  December  31,  1917,  amounted 
to  $14,024,657.00,  an  increase  as  compared  with  September  11, 1917, 
of  $9,034,321  and  an  increase  of  $11,507,561.00,  as  compared  with 
December  27,  1916. 

Capital  invested  in  state  banks  on  December  31,  1917. 
amounted  to  $54,346,486.00,  an  increase  of  $130,619.00,  as  com- 
pared with  September  11,  1917,  and  an  increase  as  compared  with 
December  27,  1916,  of  $4,298,786.00. 

Surplus  and  undivided  profits  of  state  banks  amounted  to  $52,- 
262,546.00,  on  December  31,  1917,  an  increase  as  compared  with 
September  11,  1917,  of  $2,057,010.00,  and  an  increase  as  compared 
with  December  27,  1916,  of  $3,187,736.00. 
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The  City  of  Fremont  v.  Keating. 

Municipal  Corporations— Motor  Vehicles — Speed  May  Be  Regulated 
By  Ordinance,  When — Section  6307,  General  Code,  Unconstitu- 
tional—Section 3,  Article  XVIII,  Constitution,  1912— Home  Rule 
— Right  to  Jury  Trial — Unaffected  by  Failure  to  Sentence  to 
Imprisonment,  When. 

1.  Section  6307,  General  Code,  is  in  direct  conflict  with  the  provisions  of 
section  3  of  Article  XVIII  of  the  Constitution  of  Ohio,  authorizing  municipal- 
ities to  adopt  and  enforce  within  their  limits  such  local  police,  sanitary  and 
other  similar  regulations,  as  are  not  in  conflict  with  general  laws,  and  is 
therefore   unconstitutional   and  void. 

2.  Where  imprisonment  may  be  imposed  as  a  punishment  for  the  com- 
mission of  an  offense,  the  accused  is  entitled  to  a  trial  by  jury. 

3.  In  such  case,  the  fact  that  imprisonment  was  not  actually  included 
as  a  part  of  the  punishment  imposed  by  the  sentence  of  the  court  cannot 
affect  the  right  of  the  accused  to  a  jury  trial. 

No.  15428--(Decided  July  3,  1917.) 

Error  to  the  Court  of  Appeals  of  Sandusky  county. 

On  the  21st  day  of  July,  1916,  an  affidavit  was  filed  with 
George  Kinney,  mayor  of  the  city  of  Fremont,  Ohio,  charging 
Charles  Keating  with  operating  an  automobile  at  a  speed  greater 
than  fifteen  miles  per  hour  upon  west  State  street,  in  the  city  of 
Fremont,  Ohio,  contrary  to  the  ordinance  in  such  case  made  and 
provided. 

The  case  was  tried  by  the  mayor  in  the  city  of  Fremont,  with- 
out the  intervention  of  a  jury,  but  it  does  not  appear  that  the 
defendant  waived  a  jury  trial. 

The  mayor  found  the  defendant  guilty  as  charged  in  the  affi- 
davit, and  sentenced  him  to  "pay  a  fine  of  twenty-five  dollars 
($25.00)  and  costs  of  prosecution,  and  that  he  be  confined  in  the 
jail  of  Sandusky  county,  Ohio,  until  paid  or  otherwise  released 
according  to  law/' 

The  common  pleas  court  reversed  the  judgment  of  conviction, 
and  discharged  the  defendant,  which  judgment  of  the  common 
pleas  court  was  affirmed  by  the  court  of  appeals. 

This  error  proceeding  is  now  prosecuted  in  this  court  by  the 
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city  of  Fremont,  Ohio,  to  reverse  the  judgment  of  the  court  of 
appeals  affirming  the  judgment  of  the  common  pleas  court. 

Mr.  H.  S.  Buckland,  city  solicitor;  Mr.  W.  J.  Meade,  prosecut- 
ing attorney,  and  Mr.  H.  C.  DeRan,  for  plaintiff  in  error. 

Messrs.  Hunt  &  Gam,  for  defendant  in  error. 

Donahue,  J.  Section  3  of  Article  XVIII  of  the  Constitution  of 
Ohio,  as  amended  September  3,  1912,  provides  among  other  things 
that  municipalities  shall  have  authority  to  adopt  and  enforce  with- 
in their  limits  such  local  police,  sanitary  and  other  similar  regula- 
tions, as  are  not  in  conflict  with  general  laws. 

Section  12604,  General  Code,  provides  that 

"Whoever  operates  a  motor  cycle  or  motor  vehicle  at  a 
greater  speed  than  eight  miles  an  hour  in  the  business  and 
closely  built-up  portions  of  a  municipality  or  more  than  fif- 
teen miles  an  hour  in  other  portions  thereof  or  more  than 
twenty  miles  an  hour  outside  of  a  municipality,  shall  be  fined," 
etc. 

This  statute  is  a  police  regulation,  and,  under  the  section  of 
the  constitution  above  referred  to,  the  municipality  has  the  right 
to  adopt  and  enforce  within  its  limits  police  regulations  in  regard 
to  the  same  subject-matter,  not  in  conflict  with  this  statute. 

Notwithstanding  this  right  conferred  upon  municipalities  by 
the  constitution  of  Ohio,  Section  6307,  General  Code,  specificaUy 
provides  that  local  authorities  shall  not  regulate  the  speed  of  motor 
vehicles  by  ordinance,  by-law,  or  resolution.  It  is  sufficient  to  say 
that  the  general  assembly  of  Ohio  cannot  deprive  a  municipality 
of  its  constitutional  rights.  This  section  is  clearly  in  violation  of 
Section  3  of  Article  XVIII  of  the  Constitution  of  Ohio,  and  void. 

Section  17  of  the  ordinance  under  which  this  prosecution  was 
brought  provides  that  no  vehicle  shall  be  operated  at  a  greater 
speed  than  eight  miles  per  hour  in  the  business  or  closely  built-up 
portions  of  the  city,  or  fifteen  miles  an  hour  in  any  other  portion 
of  the  city,  excepting  bicycles,  which  are  provided  for  under  an- 
other ordinance. 

This  section  of  the  ordinance  is  not  in  conflict  with  the  pro- 
visions of  Section  12604,  General  Code,  and  was  passed  by  the 
council  in  the  exercise  of  its  constitutional  authority,  and  is  there- 
fore a  valid  and  subsisting  ordinance  of  the  city  of  Fremont,  Ohio. 

It  is  claimed,  however,  that  this  ordinance  is  in  conflict  with 
the  general  law  on  the  same  subject-matter,  for  the  reason  that 


SUFBEMB  Ck>UBT 


807 


it  i»*escribes  a  different  punishment  than  that  prescribed  by  the 
statute  of  the  state. 

This  question  is  not  important  in  the  disposition  of  this  case, 
for  even  if  it  were  conceded  that  a  municipality  has  the  authority 
under  the  provisions  of  Section  3  of  Article  XVIII  of  the  Consti- 
tution of  Ohio,  as  amended  September  3,  1912,  to  prescribe  a  dif- 
ferent punishment  than  provided  in  the  statute  covering:  the  same 
subject-matter,  nevertheless  this  ordinance  in  question  provides 
that  imprisonment  may  be  a  part  of  the  penalty.  In  such  case, 
the  accused  is  entitled  to  a  jury,  and  it  is  the  right  of  the  defendant 
to  be  so  tried,  regardless  of  whether  the  sentence  imposes  a  term 
of  imprisonment  or  not.  Inwood  v.  State,  42  Ohio  St.,  186 ;  Thomas 
V.  Village  of  Ashland,  12  Ohio  St.,  124,  and  Simmons  v.  State,  75 
Ohio  St.,  346,  350,  351. 

It  does  not  appear  from  the  record  that  the  defendant  waived 
a  jury,  and  without  such  a  waiver  the  mayor  had  no  authority  to 
hear  or  determine  the  guilt  or  innocence  of  the  defendant,  and  for 
this  reason  the  judgment  of  the  court  of  appeals  is  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Newman,  Jones,  Matthias  and 
Johnson,  JJ.,  concur. 


SYLLABI  or  REPORTED  CASES 

15412-^The  Foss- Schneider  Brewing 
Co.  V.  Sophia  Ulland. 

Error  to  the  Court  of  Appeals  of 
Hamilton  county. 

DONAHUE,  J. 

1.  In  an  action  for  damages 
claimed  to  have  been  caused  through 
the  negligence  of  the  defendant,  it  is 
not  error  for  the  trial  court  to  direct 
a  verdict  for  the  defendant  where  the 
plaintiff  offers  no  evidence  tending  to 
prove  either  that  the  defendant  was 
negligent  in  the  particulars  averred 
in  the  petition,  or  that  the  negligent 
acts  complained  of  were  the  proxi- 
mate cause  of  the  injury. 

2.  Where  the  owner  of  a  lot  in  a 
municipality  excavates  to  a  depth 
greater  than  nine  feet  below  the  curb 
of  the  street  on  which  his  lot  abuts, 
and  such  excavation  causes  any  dam- 
age to  any  wall,  house  or  other  build- 
ing upon  the  lot  adjoining  thereto,  he 
is  liable  in  a  civil  action  to  the  par- 
ties   injured,   regardless    of   whether 


he  is  or  is  not  guilty  of  any  negli- 
gence in  making  such  excavation  or 
the  construction  and  maintenance  of 
any  wall  placed  therein. 

3.  Where  such  excavation  to  a 
depth  greater  than  nine  feet  below  the 
curb  grade  has  not  caused  the  dam- 
ages complained  of,  the  fact  that  the 
owner  of  the  lot  has  caused  such  ex- 
cavation to  be  made  upon  his  prem- 
ises does  not  deprive  him  of  any  right 
that  he  would  otherwise  have  to  pro- 
test his  property  from  the  flood  waters 
of  an  extraordinary  and  unprece- 
dented flood. 

4.  The  owner  of  property  has  the 
right  to  repel  the  invasion  of  his 
premises  by  flood  waters  of  an  ex- 
traordinary and  unprecedented  flood, 
if  in  doing  so  he  exercises  reasonable 
case  and  caution  and  does  not  direct 
or  increase  the  force  of  these  flood 
waters  against  the  adjoining  prop- 
erty, other  than  the  increase  incident 
to  their  failure  to  find  access  to  his 
premises. 
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5.  Such  reasonable  care  does  not 
require  him  to  permit  flood  waters  to 
acumulate  in  his  cellar,  to  the  de- 
struction of  property  stored  therein, 
in  order  to  equalize  the  hydrostatic 
pressure  and  thereby  prevent  the  flow 
of  the  waters  permitted  to  accumu- 
late upon  the  adjoining  premises. 

Judgment  of  the  court  of  appeals 
reversed,  and  that  of  the  court  of 
common  pleas  affirmed. 

Judgment  reversed. 

Nichols,  C.  J.,  Newman,  Jones  Mat- 
thias and  Johnson,  J  J.,  concur. 


15446— The  Taylor-Williams  Coal 
Company  v.  The  Public  Utilities  Com- 
mission of  Ohio. 

Error  to  the  Public  Utilities  Com- 
mission. 

1.  The  proceeding  before  the  pub- 
lic utilities  commission  on  a  com- 
plaint filed  with  it,  which  alleges  that 
rates  charged  by  a  railroad  company 
are  unreasonable  or  unjustly  dis- 
criminatory, is  a  matter  of  public 
concern  in  which  all  shippers  are  in- 
terested. The  orders  made  are  gen- 
eral in  their  operation,  not  only  in 
favor  of  the  complainant  in  that  pro- 
ceeding, but  of  all  persons  interested. 

2.  Where  is  an  action  brought  pur- 
suant to  the  statute  in  effect  prior  to 
the  act  of  April  18,  1913  (103  O.  L.. 
804),  by  a  railroad  company  to  set 
aside  and  vacate  an  order  of  the  pub- 
lic utilities  commission,  the  order 
was  suspended  by  the  court  and  bond 
given  by  the  plaintiff  company,  and 
after  such  order  of  suspension  the 
company  collected  the  rate  in  effect 
prior  to  the  order  of  the  commission, 
the  charge  made,  under  such  circum- 
stances, does  not  furnish  the  basis  of 
a  complaint  to  the  public  utilities 
commission  under  Section  579,  Gen- 
eral Code.  If  the  charge  is  unlaw- 
ful the  remedy  of  the  shipper  is  by 
action  in  a  court  of  competent  juris- 
diction against  the  company  on  its 
liability  to  refund  the  excess  charged 
above  the  amount  finally  determined 
that  it  was  authorized  to  collect. 

Order  affirmed. 

Nichols,  C.  J.,  Wanamaker,  New- 
man, Jones,  Matthias  and  Donahue, 
JJ.,  concur. 


15572— Louella  W.  Thomas  v.  John 
W.  Kalbfus,  Receiver  of  The  Dayton 
Iron  Store  Co. 


Error  to  the  Court  of  Appeals  of 
Montgomery  county. 

MATTHIAS.  J. 

1.  A  subscription  to  the  capital 
stock  of  a  corporation  is  made  with 
reference  to  the  statute  then  in  force 
and  the  provisions  thereof  as  to  time 
and  manner  of  payment  become  a 
part  of  the  contract.  Ordinarily  a 
cause  of  action  for  installments  of 
such  stock  subscription  payable  unon 
call  by  the  board  of  directors  does 
not  accrue  until  the  time  fixed  by  the 
board  of  directors  for  payment  there- 
of. 

2.  But  where  the  board  of  direc- 
tors made  no  assessment  or  call  for 
the  payment  of  subscriptions  to  the 
common  stock  of  a  corporation,  and  a 
receiver  of  the  company  w^as  ap- 
pointed by  the  court  and  subse- 
quently a  master  commissioner — who 
reported  that  none  of  the  common 
stock  was  paid  for  though  all  was 
validly  issued,  and  that  it  was  neces- 
sary that  each  subscriber  pay  49.41 
per  cent  of  the  par  value  of  his  re- 
spective subscription  in  order  to  pay 
the  debts  of  the  company,  which  re- 
port the  court  approved  and  directed 
institution  of  action  by  the  receiver 
to  recover  such  portion  of  said  stock 
subscription — the  cause  of  action  did 
not  accure  upon  such  unpaid  stock 
subscription,  except  as  to  the  10  per 
cent  required  by  the  statute  to  be 
paid  when  the  subscription  was  made, 
until  such  finding  and  order  of  the 
court. 

3.  Where  pursuant  to  and  within 
one  year  after  such  finding  and  or- 
der of  court  made  May  10,  1915,  an 
action  was  brought  against  the  resi- 
duary legatee  of  a  subscriber  for  the 
common  stock  of  said  company — and 
if  there  appeared  that  said  stock  sub- 
scriber died  July  4,  1910;  that  his 
executors  were  appointed  and  quali- 
fied July  18,  1910;  that  a  receiver  of 
said  company  was  appointed  October 
21,  1911;  that  the  final  account  of  the 
executors  of  said  stock  subscriber 
was  filed  and  said  estate  closed  Jan- 
uary 2,  1912;  and  that  such  residuary 
legatee  received  from  said  estate 
property  of  value  in  excess  of  the 
portion  of  the  unpaid  stock  subscrip- 
tion sought  to  be  recovered — recov- 
ery may  not  be  defeated  upon  the 
ground  that  the  claim  was  not  pre- 
sented  to   and    suit   brought   against 
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the  executors  of  said  estate,  or  that 
suit   was    not    broug^ht    against    said 
legatee  within  one  year  after  the  ap- 
pointment of  such  receiver. 
.J  1  dement  affirmed. 

Nichols,  C.  J.,  Wanamaker,  New- 
man, Jones,  Johnson  and  Donahue, 
JJ..  concur. 

15583— Tillie  Niemes  v.  Henry 
Niemes. 

Error  to  the  Court  of  Appeals  of 
Hamilton  county. 

NICHOLS,  C.  J. 

1.  An  action  in  contest  of  the  val- 
idity of  a  will  is  designated  a  civil 
action  by  the  express  terms  of  Sec- 
tion 12079,  General  Code,  and  as  such 
is  subject  to  the  provisions  of  Sec- 
tion 11455,  General  Code,  which  per- 
mits the  rendition  of  a  verdict  by  the 
jury  on  the  concurrence  of  three- 
fourths  or  more  of  its  membership. 

2.  It  is  the  established  law  of 
Ohio  that  in  such  an  action  a  lay  wit- 
ness, who  has  theretofore  given  testi- 
mony upon  which  an  opinion  can  rea- 
sonably be  based,  may  give  his  opinion 
as  to  the  soundness  or  ii^nsoundness  of 
the  mind  of  the  .testator. 

3.  In  such  an  action  it  is  com- 
petent for  such  lay  witness  so  quali- 
fied, to  give  opinion  as  to  the  capacity 
of  the  testator  to  understand  ir^r 
ant.  business  matters,  although  the 
absence  of  such  capacity  need  not 
necessarily  disc^ualify  a  testator  from 
making  a  valid  disposition  of  his 
property.  Such  testimony  is  compe- 
tent as  reflecting  on  the  testator's 
power  of  thought  and  comprehension 
and  the  general  strength  of  his  men- 
tal faculties. 

4.  Testamentary  capacity  exists 
when  the  testator  has  sufficient  mind 
and  memory. 

First,  to  understand  the  nature  of 
the  business  in  which  he  is  engaged; 

Second,  to  comprehend  generally 
the  nature  and  extent  of  his4)roperty: 

Third,  to  hold  in  his  mind  the 
names  and  identity  of  those  who  have 
natural  claims  upon  his  bounty; 

Fourth,  to  have  the  ability  to  ap- 
preciate his  relation  to  the  members 
of  his  family. 


Judgment  of  court  of  appeals  re- 
versed and  that  of  common  pleas  af- 
firmed. 

Wanamaker,  Newman,  Jones,  Mat- 
thias, Johnson  and  Donahue,  JJ.,  con- 
cur. 


15685— James  Pollitz  et  al.  v.  The 
Public   Utilities   Commission  of  Ohio. 

Error  to  the  Public  Utilities  Com- 
mission. 

JOHNSON,  J. 

1.  By  the  provision  of  Section 
614-53,  General  Code,  the  public  utili- 
ties commission  is  empowered  to 
grant  authority  to  any  public  utility 
or  railroad  to  issue  stocks,  bonds, 
notes  and  other  evidences  of  indebt- 
edness payable  at  periods  of  more 
than  twelve  months  after  date,  when 
necessary  for  the  acquisition  of  prop- 
erty, the  construction,  completion,  ex- 
tension or  improvement  of  its  facili- 
ties and  other  purposes  specifically 
set  forth.  But  that  section  does  not 
permit  the  capitalization  of  replace- 
ments of  equipment  or  any  physical 
property.  These  must  be  kept  up 
from  income. 

2.  The  question  as  to  what  expen- 
ditures shall  form  the  basis  of  per- 
manent capitalization  of  a  public 
utility  or  railroad  is  one  to  be  con- 
sidered not  only  by  the  corporation, 
but  by  the  public  utilities  commis- 
sion, when  applied  to  for  authority  to 
issue  stocks,  bonds,  notes  or  other 
evidences  of  indebtedness  which  are 
to  become  a  part  of  the  corporation's 
permanent  capitalization. 

3.  Where  such  an  application  is 
made  to  the  public  utilities  commis- 
sion the  question  of  fact  as  to 
whether  such  expenditures  are  for  re- 
placements of  equipment,  or  of  any 
physical  property,  is  for  the  deter- 
mination of  the  commission,  and  its 
order  will  not  be  set  aside  by  this 
court  unless  it  appears  from  the  con- 
sideration of  the  record  that  it  was 
unreasonable  or  unlawful. 

Order  affirmed. 

Nichols,  C.  J.,  Wanamaker,  New- 
^^in,  Jones,  Matthias  and  Donahue, 
J  J.,  concur. 
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NEW  CORPORATIONS 

The  Miller  Sales  Co.,  Cleveland, 
$10,000.  Thomas  F.  Connors,  Harry 
D.  Miller,  Joseph  A.  Connors,  John  A. 
Connor,  John  Kunkel. 

The  Thrift  Real  Estate  Co.,  Akron, 
$1,000.  H.  E.  McMillin,  W.  C.  Green- 
well,  H.  B.  Swlnehart,  Harry  G.  Ream, 
Frank  B.  Burch. 

The  Donnelly  Mfg.  Co.,  Akron,  $50,- 
000.  P.  J.  Donnelly,  Martin  S.  Kelly, 
Eugenia  M.  Brown,  A.  D.  O'Nell.  T.  E. 
Berry. 

The  Import  Drug  Specialties  Co., 
Cleveland,  $100,000.  A.  E.  Bemsteen, 
M.  Gusman,  Irene  Nungesser,  M.  L. 
Bemsteen,  Harry  F.  Glick. 

The  Sandy  Oil  Co.,  Columbiana, 
$10,000.  A.  C.  McDonald,  M.  C.  Mc- 
Donld,  Robert  M.  launders,  Ray  C. 
Miller,  C.  H.  Waldron. 

The  Standard  Trailer  Co.,  Cleve- 
land, $15,000.  Robert  W.  Patterson, 
T.  D.  Golden,  C.  O.  Luce,  H.  N.  Luce, 
J.  M.  Paterson. 

The  Carroll-Lavan  Co.,  Cleveland, 
$10,000.  W.  T.  Holliday,  Charles  M. 
Buss,  A.  E.  Clevenger,  L.  A.  M.  Pe- 
jeau,  H.  K.  Braun. 

The  M.  J.  Sause  Co.,  Youngstown, 
$25,000.  William  L.  Sause,  Charles 
J.  Jackson,  M.  J.  Sause,  Bert  New- 
man, James  A.  Sause. 

The  Scottwood  Coal  Co.,  Toledo, 
$50,000.  Charles  A.  CottrlU,  Julia 
Weever.  Margaret  McGurk,  N.  T. 
Walsh,  G.  W.  Brittingham. 

The  Cleveland  Time  Switch  & 
Clock  Mfg.  Co.,  Cleveland,  $75,000.  H. 
D.  Gunlefinger,  Mark  M.  Gunlefinger. 
Thomas  Mungall,  Elwln  K.  Hill,  Frank 
M.  Bavter. 

The  Akron  Electric  Regulator  Co., 
Akron,  $100,000.  William  Stephens, 
H.  K.  Raymond,  William  F.  Pfeiffer, 
C.  W.  McLaughlin,  W.  Franklin  Clark, 
John  W.  Thomas. 

The  Wade  Park  I.  O.  O.  F.  Building 
Co.,  East  Cleveland,  $1000.  F.  J. 
Ward,  C.  S.  Blough,  A.  C.  Hartman, 
G.  R.  Gamble,  N.  B.  Barlow,  George  C. 
Siebold. 

The  L.  B.  Huddle  Co.,  Lancaster, 
$50,000.     R.   .    Mendhank,   C.   F.    Van 


Dyke,  J.  W.  Huddle,  Geo.  C.  Welker. 
F.  J.  Wright. 

The  Wallar-Belt  Co..  Newark,  $2.- 
000.  S.  W.  Wallar,  H.  C.  Belt,  Miletus 
Gamer,  J.  W.  Martin,  H.  N.  Chapler. 

The  Liberty  Die  Sinking  and  Drop 
Forge  Company,  Akron,  $10,000.  Ed- 
win R.  Hagan,  Charles  B.  Schoonover. 
J.  Waler  Harwood,  Jr.,  Geo.  B.  Carle. 
Merle  E.  Rudy. 

The  Nelson-Schroeder-Dever  Music 
Company,  SteubenviUe,  $15,000.  Mar- 
tin A.  Nelson,  Harry  W.  Schroeder. 
Frank  B.  Dever,  C.  E.  Bougher,  J.  R. 
Thorn. 

The  Ruta  Building,  Savings  &  Loan 
Company,  Akron,  $25,000.  Stanley 
Rodovich,  Karal  Tamasaskl,  Joseph 
Cunningham,  Marie  E.  Jackson,  Ruth 
A.  Dodge. 

The  M.  Conley  Company,  Canton. 
$100,000.  Michael  Oonley,  Ernest  F. 
Meier,  Ernest  A.  Gerber,  William  E. 
Melchior,  Alfred  Schaifner,  Lawrence 
J.  Meier. 

The  Brenholts  Realty  Company,  Co- 
lumbus, $50,000.'  A.  Breiholts,  R.  J. 
Odell,  A.  M.  Calland,  L.  T.  I^le.  M.  E. 
Betts. 

The  Ohio  Tool,  Die  &  Engineering 
Company.  Cleveland,  $10,000.  Joy  S. 
Hurd,  H.  Hughes  Johnson,  M.  M. 
Black,  J.  H.  Saltsman,  L.  I.  Hlgglns. 

The  American  Barrel  and  Scrap 
Iron  Company,  Akron,  $10,000.  Philip 
Joeckel,  Louis  Roth.  Helen  Joeckel. 
Clara  Roth,  Hyman  Berkman. 

The  Essenkay  Company,  Cleveland, 
$10,000.  W.  C.  Gates,  A.  T.  Wagner. 
F,  R.  Rosecrans,  W.  T.  Wade,  William 
A.  Holmes. 

The  Portsmouth  Auto  Supply  Com- 
pany, Portsmouth,  $5,000.  J.  F.  Tay- 
lor; W.  S.  Hollenbach,  D.  B.  Newman. 
Mrs.  Romie  E.  Taylor,  Simon  T^bold. 

The  Grover  Coal  and  Mining  Com- 
pany, Tiltonville,  $10,000.  William  J. 
Thomas,  Laurence  T.  Hell,  Thomas  P. 
Jones,  J.  J.  Nunley,  F.  M.  Parsons. 

The  Ideal  Metal  Company,  Cincin- 
nati, $25,000.  L.  H.  Wessling,  William 
Tx)vell,  George  T.  Easke,  John  H. 
Menke,  Edw.  Vender  Haar. 
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The  King-Coil  Mfg.  Co.,  Cleveland, 
$25,000.  E.  P.  Maurer,  Alfred  Oehling, 
A.  C.  Gaffney,  C.  E.  Shannon,  H.  L. 
Smith. 

Thte  Hebing  Co.,  Cleveland,  $25,000. 
Prank  T.  Cullltan,  Wm.  G.  Stul^er, 
G«o.  B.  Swaney,  F.  P.  Toonaey,  David 
Perrls. 

The  Mlrophone  Co.,  Troy,  $10,000. 
George  M,  Jackson,  Jr.,  Frank  Brewer, 
F.  S.  KIser,  George  Jackson,  George 
J.  Pluckebaum. 

The  Laweview  Automobile  Service 
Co.,  Cleveland,  $10,000.  Joseph  Si- 
mon, Jr.,  John  A.  Blden,  Edna  M.  Si- 
mon, Carl  H.  Kleck,  Henry  P.  Pasnow. 

The  Columbia  Rink  and  Amusement 
Co.,  Akron,  $5,000.  E.  G.  Hachtel,  A. 
Ia  Honekwell,  Harry  M.  Breen,  Roland 
Ciomi,  Joe  Ross. 

The  Central  Saddlery  &  Harness 
Co.,  Cincinnati,  $250,000.  B.  W.  Camp- 
bell, Henry  E.  DeCamp,  Frank  E. 
Wood,  Sanford  A.  Headley,  Lily  L. 
Randall. 

The  Slag  Tire  Brick  &  Block  Co., 
East  Youngstown,  $15,000.  Theodore 
Smith.  Victor  Geiser,  Paul  Smith,  Lud- 
wig  Bayer,  Mich  Zarich,  Stevo  Solo- 
goza,  John  Pavllnic. 

The  Weldon  Tool  Co.,  Cleveland, 
$25,000.  A.  R.  Sandine,  C.  A.  Berg- 
strom,    Nils    Carlson,    Herman    Lund- 

The  Utilities  Engineering  &  Finance 
Co.,  Columbus.  $10,000.  A.  S.  Hill- 
house,  Wm.  H.  Miller,  Frank  Qulgley, 
M.  G.  Burns,  B.  Crow. 

The  Superior  Liquor  Co.,  Cleveland; 
$10,000.  M.  H.  Moss,  A.  J.  McClure, 
Henry  A.  Pollack,  Jos.  J.  Holmes,  C. 
Byrne. 

The  Sandusky  Cooperage  &  Lumber 
Co.,  Gallon;  $200,000.  E:  E.  E)nderlin. 
J.  E.  Casey,  H.  L.  Bodley,  C.  M.  Ger- 
hart,  D.  L.  Dean. 

The  Plqua  Grain  Co.,  Plqua;  $10,000. 
W.  M.  Boyer,  L.  W.  Pool,  J.  F.  Stewart, 
Foster  I.  Caven,  M.  E.  Baker. 

The  Oak  Hill  Coal  Co.,  Massillon: 
$100,000.  C.  A.  Albright.  C.  H.  Al- 
bright, A.  G.  Klippel,  J.  C.  Albright,  A. 
W.  Techan. 

The  Costley-Evans  Co.,  Cleveland; 
$5000.  E.  E.  Costley,  W.  A.  Evans  Jr., 
Willis  W.  Hale,  A.  R.  Hale,  B.  M. 
Costley 

The  Bumbaugh  Foundry  &  Machine 
Co..  Canton,  $20,000.  William  Potts, 
William  Martin,  C.  C.  Bumbaugh,  R. 
H.  Thompson.  George  Barker. 

The  Butler  Bros.  Piano  Mfg.  Co.,  Cin- 


cinnati; $60,000.  N.  M.  Butler,  L.  B. 
Butler.  J.  D.  Pennington,  Herman  Les* 
tina,  Joseph  Lemkuhl. 

The  Akron  Standard  Mold  Co.,  Ak- 
ron; $150,000.  C.  W.  McLaughlin,  Al- 
len F.  Ayers,  A.  J.  Flelter,  W.  O'Nell, 
J.  B.  Huber. 

Cleveland  Regal  Bread,  Cleveland, 
$25,000.  J.  E.  Allport,  Adam  Linn,  El- 
sie K.  Linn,  E.  J.  Warrick,  Ada  E. 
Rogers. 

Pearl  Motor  Sales  Co.,  Cleveland, 
$10,000.  D.  B.  Donnelly,  Fred  C.  Ev- 
ers.  John  W.  Reltz,  R.  C.  MacGill,  P. 
L.  Emery. 

The  Queen  City  Bottling  Co.,  Cin- 
cinnati, $250,000.  William  P.  Hecker- 
man.  Howard  D.  Heckerman,  Henry  A. 
Verhage,  Geo.  E.  Meinhardt,  Simon 
Bruner. 

The  Vulco  Co.,  Cleveland,  $10,000. 
P.  R.  White,  W.  D.  White,  G.  I.  Per- 
vorse,  F.  E.  Bezdek,  Rees  H.  Davis. 

Royal  Tire  and  Supply  Co.,  Akron, 
$10,000.  W.  E.  Renneckar,  Mae  L. 
Benneckar,  J.  O.  Surbey,  Carrie  L. 
Surbey,  F.  S.  Lichten waiter,  Nettie  M. 
Lichtenwalter. 

Camera  Specialty  Manufacturing 
Co.,  Cleveland,  $8,000.  W.  H.  Hud- 
son, Harry  G.  Mordaunt,  H.  G.  Laun- 
don,  V.  C.  Lynch,  B.  C.  Brown. 

Evaporating  and  Drying  Machinery 
Co.,  Cincinnati,  •$125,000.  John  C.  Mil- 
ler, Charles  F.  Ellerhorst,  Walter 
Schmitt,  Albert  Bettinger,  L.  Alvin 
Kreis. 

National  Farm  and  Provision  Co., 
Columbus,  $20,000.  A.  F.  McDowell, 
M.  J.  McDowell,  George  D.  Johnson, 
H,   L.   Bergman,  Marvel  Mitchell. 

The  Hub  Coal  Co.,  Bellalre,  $5,000. 
Samuel  J.  Watterson,  Charles  W.  Wal- 
ters, J.  J.  McFarland,  L.  L.  Cunning- 
ham, Thomas  E.  Hull. 

The  Economy  Ink  Co..  Cincinnati, 
$10,000.  H.  M.  Cross,  E.  H.  Matthews, 
C.  C.  Merrill,  Stanley  Matthews, 
Blanche  Pace. 

The  Electrozone  Co.,  Cleveland,  $50,- 
000.  C.  D.  Howard,  J.  G.  Fogg,  M.  M. 
Feidner,  P.  F.  White,  A.  O.  Dickey. 

The  Christian,  Schwarzenberg  & 
Gaede  Co.,  Cleveland,  $10,000:  Edgar 
A.  Hahn,  M.  M.  Roche,  A.  M.  Bock,  V. 
Birchall,  A.  M.  Mnrphy. 

The  Liberty  Ship  Building  Co., 
Cleveland,  $100,000.  James  N.  Grls- 
wold,  H.  D.  Palmer,  David  E.  Green, 
Kenneth  D.  Carter,  R.  Freellch. 

The  Warren,  Ohio,  Greek-American 
Club  Co.,  Warren,  $2,000.     John  Gal- 
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ano8,  James  Paulos.  C.  E.  Matthews, 
X.  J.  Abraham,  James  Stratos. 

The  Liammers  Electric  Co.,  Sidney, 
$10,000.  Donald  Vaughn,  E.  C.  Lam- 
mers,  William  R.  Anderson,  A.  C.  Lam- 
mers,  Charles  F.  Blackford. 

increases 

The  Derr-Shaffer  Sales  Co.,  Akron, 
$5,000  to  $50,000. 

The  Jewish  Independent  Publishing 
Co..  Cleveland,  $10,000  to  $25,000. 

The  Finger  Bros.  Clay  Co.,  Sugar- 
creek.  $50,000  to  $100,000. 

The  M.  Cohen  &  Son  Company, 
Cleveland,  $100,000  to  $300,00. 

The  Caskey-Dupree  Mfg.  Company, 
Marietta,  $100,000  to  $150,000. 

The  Ooo  Coal  Company,  Wads- 
worth,  $100,000  to  $250,000. 

The  C.  &  E.  Marshall  Company,  Co- 
unmbus,  $100,000  to  $250,000. 

The  Syn  Galenic  Chemical  Com- 
pany, Sandusky,  $20,000  to  $50,000. 

The  Cour-Lee  Construotlon  Com- 
pany, Cleveland,  $100,000  to  $200,000. 

The  Wagner  Mfg.  Company,  Sidney, 
$250,000  to  $500,000. 

The  Upson- Walton  Company,  Cleve- 
land, $500,000  to  $1,500,000. 

The  Emory  River  Lumber  Company, 
Cincinnati.  $200,000  to  $400,000. 

The  Cedarville  Lime  Co.,  Cedarville, 
$25,000  to   $40,000. 

The  Ohio  Gate  Mfg.  Co.,  West  Jef- 
ferson, $10,000  to  $25,000. 

The  White-Haines  Optical  Co.,  Co- 
lumbus; $150,000  to  $400,000. 

The  S.  Fred  Co..  Lebanon;  $60,000 
to  $100,000. 

The  Akron  Mattress  Mfg.  Co.,  Ak- 
ron;  $25,000  to  $100,000. 

The  Fanger  Beet  Harvester  Co.,  To- 
ledo; $20,000  to  $50,000. 

The  Overland-Brooklyn  Co.,  Cleve- 
land; $10,000  to  $25,000. 


The  Southern  Ohio  Savings  Bank 
Co.,  Cincinnati;  $50,000  to  $100,000. 

The  Newman  Silica  Sand  Co.,  Mas- 
sillon;    $20,000  to  $30  000. 

The  New  Co-operative  Association 
Co..  Dillonvale;  $4000  to  $6000. 

The  Sidney  Manufacturing  Co.,  Sid- 
ney;   $100,000  to  $200,000. 

The  Crane  Chocolate  Co.,  Cleveland. 
$10,000  to  $100,000. 

The  S.  Fred  Co.,  Lebanon.  $60,000  to 
$100,000. 

The  Falls  Rubber  Co.,  Akron.  $500.- 
000  to  $1,000,000. 

Minerva  Savings  &  Trust  Co..  Min- 
erva. $50,000  to  $75,000. 

Blair  Auto  Co.,  Cleveland,  $23,000  to 
$30,000. 

Somerset  Realty  Co.,  Somerset,  $10.- 
000  to  $15,000. 

Union  Special  Overall  Co.,  Cincin- 
nati, $10,000  to  $200,000. 

The  Toomjey-Teller  Cd,  Cleveland. 
$10,000  to  $50,000. 

The  Crestline  Manufacturing  Co.. 
Crestline,  $75,000  to  $166,000. 

The  Fidelity  Mortgage  and  Guaran- 
tee Co.,  Cleveland,  $250,000  to  $1,000.- 
000. 

The  Reitz  Brothers  Co.,  Portsmouth. 
$15,000  to  $50,000. 

The  Marietta  Furniture  and  Under- 
taking Co.,  Marietta,  $25,000  to  $50,- 
000. 

Decreases 

Premier  Bronze  Powder  Co.,  Cleve- 
land. $10,000  to  $100. 

Park  Laundry  Co.,  Cincinnati,  $20.- 
000  to  $10,000. 

The  H.  B.  Hamberger  Co..  Cincin- 
nati, $75,000  to  $7,500. 

The  Investment  Securities  Co.. 
Cleveland,  $1,000,000  to  $300,000. 


I  > 
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No.  1392— In  the  Matter  of  the  Application  of  The  TrnmbuU  Pub- 
lie  Service  Company  for  Authority  to  have  Certified,  Issued,  and 
Delivered  To  or  Upon  Its  Order  $299,000.00  Face  Value  of  Bonds., 
— ^Prayer  Granted. 


(Opinion  Dated  February  8,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  to  be  heard  upon  the  application  of  The  Trumbull  Public 
Service  Company,  a  corporation  organized  under  the  laws  of  Ohio 
and  engaged  in  operating  a  public  utility  in  the  city  of  Warren^; 
Ohio,  asking  the  consent  and  authority  of  the  Commission  to  issue 
its  first  mortgage,  six  per  cent,  gold  bonds  of  the  principal  sum 
of  two  hundred  and  ninety*nine  thousand  dollars,  the  money  pro- 
cured by  the  sale  or  pledge  thereof  to  be  applied  toward  the  reim^ 
bursement  of  applicant's  treasury  for  the  moneys,  not  secured  by 
the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indd>tedness, 
expended  therefrom  within  the  period  of  March  1,  1916,  and  July 
31,  1917,  for  the  construction  of  additions  and  extensions  to  its 
facilities;  and  it  appearing  that  within  said  period  that  the  appli- 
cant so  expended  such  moneys  of  the  approximate  suni  of  $695,r- 
897.49,  the  Commission  finds  that  the  issue  of  said  bonds  is  rea- 
sonably required  and  the  money  to  be  procured  thereby  necessary 
for  the  reimbursement  of  applicant's  treasury  for  moneys,  not  se- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, actually  expended  therefrom  within  the  five  years  next 
preceding  the  date  of  the  filing  of  the  application  herein  for  the 
construction,  completion,  extension  and  improvement  of  applicant's 
facilities,  and  is  satisfied  that  its  consent  and  authority  for  the  is- 
sue and  disposition  thereof  should  be  granted.    It  is,  therefore,  : 

^OrderedT,  That  said  The  Trumbull  Public  Service  Company  be^ 
and  it  hereby  ies  authorized  to  issue  its  first  mortgage,  six  per  cent, 
gold  bonds  of  the  principal  sum  of  two  hundred  and  ninety^nine 
thousand  dollars  ($299,000.00),  and  that  said  bonds  be  sold  for 
the  highest  price  obtainable  but  for  not  less  than  eighty-five  per- 
eentum  of  ihe  par  value  thereof.    It  is  further 

Ordered,  That,  pending  the  side  of  said  bonds,  the  same  may 
be  pledged  as  collateral  security  for  loan?,  which  loans  shall  be 
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in  the  greatest  sum  negotiable  but  not  less  than  eighty-five  per- 
centum  of  the  principal  amount  of  said  bonds.    It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  Commission.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale,  or  pledge, 
of  said  bonds  be  devoted  to  and  used  for  the  following  purposes, 
and  no  other,  to-wit :  To  be  applied  toward  the  reimbursement  of 
applicant's  treasury  for  ninety  percentum  of  the  moneys,  not  se- 
cured by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  in- 
debtedness, expended  therefrom  for  the  construction  of  additions, 
extensions  and  improvements,  within  the  period  March  1,  1916,  to 
July  1,  1917,  when  the  applicant,  as  more  fully  set  forth  in  the  ap- 
plication herein  which,  in  so  far  as  it  enumerates  and  describes  said 
expenditures,  hereby  is  made  a  part  of  this  order  by  reference,  so 
expended  the  sum  of  $695,897.49.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  bonds,  and  of  the  ex- 
penditure of  the  moneys  secured  thereby,  pursuant  to  the  terms 
and  conditions  of  this  order. 


No.  1390 — In  the  Matter  of  the  Application  of  The  Chesapeake  and 
Ohio  Northern  Railway  Company  for  Consent  and  Authority  to 
Issue  $600,000.00  Additional  Capital  Stock.— Prayer  Granted. 


(Dated  February  4,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  matter 
came  on  for  hearing:  upon  the  application  of  The  Chesapeake  and 
Ohio  Northern  Railway  Company  (a  corporation  ors^anized  under 
the  laws  of  Kentucky  and  duly  authorized  to  operate,  as  a  common 
carrier,  in  the  State  of  Ohio),  asking  consent  and  authority  to 
issue  and  sell  its  capital  stock  of  the  par  value  of  six  hundred 
thousand  dollars,  the  proceeds  arising  from  such  sale  to  be  used 
for  the  acquisition  of  property,  the  construction,  completion,  ex- 
tension and  improvement  of  its  facilities,  the  improvement  of  its 
service  (except  maintenance  and  replacements),  and  t^e  discharge 
or  lawful  refunding  of  its  obligations  incurred  upon  said  accounts, 
incurred  subsequent  to  July  1,  1917;  and  it  appearing  that  the  is- 
sue of  said  capital  stock  is  reasonably  required  and  the  money  to 
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be  procured  thereby  oecessary  for  the  acquisition  of  invperty,  to 
be  used  and  useful  for  the  prosecution  of  applicant's  corporate  pur- 
poses, the  construction,  completion,  extension  and  improvement 
of  its  facilities  and  the  improvement  of  its  service,  or  the  discharge 
or  lawful  refunding  of  applicant's  indebtedness  incurred  for  and 
on  account  of  such  purposes,  the  Commission  is  satisfied  that  its 
consent  and  authority  for  the  issue  and  disposition  thereof  should 
be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Chesapeake  and  Ohio  Northern  Rail- 
way Company  be,  and  it  hereby  is  authorized  to  issue  its  capital 
stock  of  the  total  par  value  of  six  hundred  thousand  dollars 
($600,000.00),  and  that  said  capital  stock  be  sold  for  the  highest 
price  obtainable  but  for  not  less  than  the  par  value  thereof.  It  is 
further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and  no 
others,  to-wit:  To  be  used  for  the  acquisition  of  property,  the 
construction,  completion,  extension  and  improvement  of  its  facili- 
ties or  the  discharge  or  lawful  refunding  of  its  obligations  incurred 
for  and  on  said  accounts  subsequent  to  July  1,  1918,  a  detailed 
statement  of  which,  totalling  the  sum  of  $622,324.18  was  offered 
and  introduced  in  evidence  as  Exhibit  ''A''  upon  the  hearing  of  this 
matter,  which  exhibit  hereby  is  made  a  part  of  this  order  by  refer- 
ence.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  and  of  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
provisions  of  this  order. 


No.  882 — George  Mehl,  Complainant  vs.  The  Cincinnati,  Leban<m 
and  Northern  Railway  Company,  Defendant. — ^Reparation  Or- 
dered. 


(Dated  January  28,  1918.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence, and  was  argued  by  counsel: 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds :  That  the  complainant  is  engaged 
in  the  business  of  buying  and  selling  scrap  iron,  rags,  rubber  and 
metals  at  Middletown,  hio,  and  in  the  conduct  of  such  business. 
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receives  shipments  of  said  commodities  via  the  lines  of  the  defend-^ 
ant ;  that,  between  the  dates  of  April  26,  191S,  and  Septemiber  29, 
1914,  said  complainant  received  at  Middletown,  Ohio,  via  the  lines 
of  the  defendant,  fifteen  shipments  of  various  commodities,  orig* 
inating  at  Lebanon,  Ohio,  upon  each  of  which  charges  were  im« 
posed  and  collected  based  upon  rates  in  excess  of  seven  and  one- 
half  cents  per  one  hundred  pounds,  and  upon  all  of  which  ship- 
ments the  charge  so  imposed  and  collected  was  the  sum  of  $106.88 ; 
that  the  distance  from  Ld>anon  to  Middletown,  Ohio,  via  defend- 
ant's lines  is  seventeen  miles ;  that  under  the  provisions  of  Section 
8980,  General  Code  of  Ohio,  the  maximum  rate  which  may  be 
charged  for  the  movement  of  such  shipments  said  distance  is 
seven  and  one-half  cents  per  one  hundred  pounds ;  that  the  differ- 
ence between  the  charge  actually  imposed  for  the  transportation 
of  such  shipments  ($106.88) ,  and  a  charge  therefore  based  upon  the 
rate  legally  applicable  thereto  ($80.46),  is  the  sum  of  $26.43;  that, 
by  reason  of  said  overcharges  and  pasrments,  complainant  has  a 
valid  and  existing  claim  against  defendant  in  the  sum  of  twenty- 
six  dollars  and  forty-three  cents  ($26.43),  and  that  complainant 
filed  his  claim  therefor  with  defendant,  which  claim  was  not  paid 
within  sixty  days  from  the  date  of  such  filing. 

The  Commission  further  finds  that  both  the  complainant  and 
defendant  maintain  offices  in  Butler  County,  Ohio.    It  is,  therefore. 

Ordered,  That  the  findings  of  the  Commission  in  this  matter 
be  certified  to  the  Clerk  of  the  0)urt  of  Common  Pleas  of  Butler 
County,  Ohio. 


4 

No.  940 — ^In  the  Matter  of  the  Appeal  of  The  Ohio  Light  and  Powe^' 
Company  from  an  Ordinance  Passed  by  the  City  of  Fremon^^ 
Ohio,  August  15,  1916,  Fixfaig  the  Rates  Which  May  Be  Charged 
for  Electricity,  for  Light,  Heat  and  Power  in  the  City  of  Fremimt 
Ohio. — Dismissed. 


(Dated  January  28,  1918.) 

A  new  ordinance  having  been  passed  by  the  Council  of  the  City 
of  Fremont,  Ohio,  and  accepted  by  The  Ohio  Light  and  Power    1 
Company,  and  the  time  withbi  which  a  referendum  mi^^t  be  called    ^ 
or  held  on  such  new  ordinance  having  expired,  by  agreement  of 
both  parties  hereto  the  appeal  and  all  matters  pertaining  thereto 
before  Tlie  Public  Utilities  Commission  of  Ohio  growing  out  of  the 
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former  ordinance  passed  by  the  City  Council  of  the  City  of  Fre- 
mont, Ohio,  on  or  about  August  15,  1916,  fixing  the  rate  to  be 
diarged  for  electric  current  in  the  City  of  Fremont,  Ohio,  from 
w^hich  ordinance  The  Ohio  Lin^t  and  Power  Company  has  hereto- 
f  cnre  annealed,  is  this  day  dismissed  without  cost  to  either  of  the 
parties  to  said  case,  and  the  undertaking  in  the  amount  of  $100,- 
OOO.OO,  having  been  entered  into  by  and  on  behalf  of  The  Ohio  Light 
and  Power  Company,  appellent,  is  hereby  released  and  cancelled. 


Noi  1370— In  the  Matter  of  the  ApplicatioB  of  The  ToMa^  Colum- 
bus and  Ohio  River  Railroad  Company  for  Approval  af  the  Is- 
suance and  Sale  of  $2,000,000.00  of  Its  Authorized  and  Unissued 
Capital  Stock. — ^Prayer  Granted. 


(Datod  January  25,  1918^) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  dated  December  28, 
1917,  of  The  Toledo,  Columbus  and  Ohio  River  Railroad  Company, 
a  corporation  organized  under  the  laws  of  Ohio,  asking  consent  and 
authority  to  issue  its  capital  stock  of  the  par  value  of  two  million 
dollars,  the  proceeds  to  be  used  .for  and  applied  to  the  reimburse- 
ment of  its  treasury  for  uncapitalized  expenditures  for  the  con- 
struction of  additions,  extensions  and  improvements  to  its  facili- 
ties ;  and  it  appearing  that  within  the  period  December  1,  1915,  to 
December  1,  1917,  the  applicant  actually  expended  from  its  treas- 
ury the  sum  of  $2,009,592.84  for  the  construction  of  additions,  ex- 
tensions and  improvements  to  facilities,  which  said  sum  was  not 
secured  by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of 
indebtedness,  the  Commission  finds  that  the  issue  of  aiiplicant's 
said  capital  stock  is  reasonably  required,  and  the  money  to  be  pro- 
cured thereby  necessary  for  the  reimbursement  of  applicant's 
treasury  for  moneys,  not  secured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  the  five  years  next  proceeding  the  date  of  the  filing 
of  the  application  herein,  for  the  construction,  completion,  exten- 
sion and  improvement  of  its  facilities  and  the  mainteAance  and  im- 
provement of  its  service,  and  is  satisfied  that  consent  and  author- 
ity for  the  issue  thereof  should  be  sranted.    It  is,  therefore, 

Ordered,  That  said  The  Tbledo,  Columbus  and  Ohio  River 
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road  Company  be,  and  it  hereby  is  authorized  to  issue  its  ci4>ital 
stock  of  the  total  par  value  of  two  million  dollars  ($2,000,00000), 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  applied  toward  the  reimbursement  of 
applicant's  treasury,  to  the  extent  of  the  proceeds  of  said  capital 
stock,  for  the  sum  of  $2,009,320.23  expended  therefrom  for  addi- 
tions, extensions  and  improvements  during  the  period  December 
1,  1915,  to  December  1,  1917,  as  more  fully  set  forth  in  the  certified 
statement  offered  and  introduced  in  evidence,  as  ^'Exhibit  C'  which 
exhibit  hereby  is  made  a  part  of  this  order  by  reference,  nor  shall 
said  proceeds  be  used  for  any  other  purpose  whatsoever.  It  is 
further 

Ordered,  That  applicant  make  verified  report  of  the  issue  of 
said  capital  stock  and  the  disposition  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order. 


No.  1369 — ^In  the  Matter  of  the  Application  of  The  Cleveland,  Akron 
&  Cincinnati  Railway  Company  for  Approval  of  the  Issuance  and 
Sale  of  $1,800,000.00  of  Its  Authorized  and  Unissued  Ci^ital 
Stock.     Prayer  Granted. 


(Dated  January  25,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  dated  December  28th, 
1917,  of  The  Cleveland,  Akron  and  Cincinnati  Railway  Company, 
a  corporation  organized  under  the  laws  of  Ohio,  asking  consent 
and  authority  to  issue  its  capital  stock  of  the  par- value  of  one 
million,  eight  hundred  thousand  dollars,  the  proceeds  to  be  used 
for  and  applied  to  the  reimbursement  of  its  treasury  for  uncapi- 
talized  expenditures  for  the  construction  of  additions,  extensions 
and  improvements  to  its  facilities;  and  it  appearing  that  within 
the  period  January  1st,  1913,  to  December  1st,  1917,  the  applicant 
actually  expended  from  its  treasury  the  sum  of  $1,828,613.47  for 
the  construction  of  additions,  extensions  and  improvements  to  its 
facilities,  which  said  sum  was  not  secured  by  the  issue  of  stock, 
bonds,  notes  or  other  evidences  of  indebtedness,  the  Commission 
finds  that  the  issue  of  applicant's  said  capital  stock  is  reasonably 
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required,  and  the  money  to  be  procured  thereby  necessary  for  the 
reimbursement  of  applicant's  treasury  for  moneys,  not  secured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness, actually  expended  therefrom,  within  the  five  years  next  pre- 
ceding the  date  of  the  filing  of  the  application  herein,  for  the 
construction,  completion,  extension  and  improvement  of  its  facili- 
ties and  the  maintenance  and  improvement  of  its  service,  and  is 
satisfied  that  consent  and  authority  for  the  issue  thereof  should 
be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cleveland,  Akron  and  Cincinnati 
Railway  Company  be,  and  it  hereby  is  authorized  to  issue  its  capi- 
tal stock  of  the  total  par  value  of  one  million,  eight  hundred 
thousand  dollars  ($1,800,000.00),  and  that  said  capital  stock  be 
sold  for  the  highest  price  obtainable,  but  for  not  less  than  the  par 
value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  applied  toward  the  reimbursement  of 
applicant's  treasury,  to  the  extent  of  the  proceeds  of  said  capital 
stock,  for  the  sum  of  $1,828,618.47  expended  therefrom  for  addi- 
tions, extensions  and  improvements  during  the  period  January 
1st,  1913,  to  December  1st,  1917,  as  more  fully  set  forth  in  the 
certified  statement  offered  and  introduced  in  evidence,  as  ^'Ex- 
hibit  C,"  which  exhfbit  hereby  is  made  a  part  of  this  order  by 
reference,  nor  shall  said  proceeds  be  used  for  any  other  purpose 
whatsoever.    It  is  further 

Ordered,  That  applicant  make  verified  report  of  the  issue  of 
said  capital  stock  and  the  disposition  of  the  proceeds  thereof  pur- 
suant to  the  terms  and  conditions  of  this  order. 


CAL.ENDAR 
February  21 — 

1:30  p.  m.     Application  of  D.  T.  &  I.  Railroad  Company,  Yorkshire 
Agency. 

10  a  m.    Dempster  vs.  Zanesville  &  Western  Railroad  Company.         • 

1:30  p.  m.    Wash.  Gas  &  Electric  Company.     In  re  rates. 

February  26 — 

2  p.  m.    Application  Mahonlns:  &  Shenango  Railway  &  Light  Compaasr 
and  Toungstown  &  Nlles  Railway  Company. 

February  26 — 

10  a,  m.     Cuyahoga  Telephone  Company. 

1:30  p.  m.    Atnolicatlon  Ohio  State  Telephone  Company  for  new  rates: 

February  27 — 

10  a.  m.     Ohio  Nov.  P.  S.  Co.  $16,000  Bonds. 


ATTORNEY  GENERAL 


Bonds  Issued  by  Muitieipal  Corporations  Undor  Aathwity  of  Soc* 
tkMis  7910  et  ssq.,  and  Sections  15093  et  seq..  General  Gide»  Are 
Not  Subject  to  the  1,  2 '/a  and  5%  Limitation  of  the 
Aet. 


No.  999— (Opinion  Dated  February  8,  1918.) 

Bureau  of  Inspection  and  Supervision'  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     Your  favor  of  recent  date  is  received  in  which 
you  submit  the  following  inquiry : 

"We  are  referring:  to  the  opinion  of  a  former  attorney 
fifeneral  recorded  in  the  annual  reports  of  the  year  1909,  page 
237,  and  would  respectfully  state  that  in  statutes  other  Huoi 
the  Longworth  act  authorizing  the  issuance  of  bonds,  in  most 
instances  specific  provision  is  made  by  such  statutes  excluding 
such  bond  issues  from  the  limitations  of  the  Longworth  act 
when  such  was  the  intention  of  the  legislature. 

For  illustration,  bonds  issued  under  the  Benze  act,  sec^ 
tion  1269  et  seq.  G.  C,  the  Terrel  bill,  O.  L.  107,  page  575,  etc 

However,  there  are  other  statutes  authorizing  the  issu- 
ance of  bonds  other  than  the  Longworth  act  which  do  not 
make  specific  provision  for  the  excluding  of  such  bonds  from 
the  limitations  of  the  Longworth  act. 

Query.  In  cases  where  bonds  are  issued  under  auth- 
ority other  than  that  of  the  Longworth  act  when  the  sections 
of  authority  do  not  specifically  provide  that  they  are  excluded 
from  the  Longworth  act  limitations,  such  as  municipal  uni- 
versity bonds,  under  section  7910  to  7914  G.  C,  Cincinnati 
Southern  Railway  bonds,  under  section  15093  et  seq.,  are 
such  bonds  excluded  from  the  limitations  of  the  1,  2^^  and 
5  per  cent  limitations  set  forth  in  the  Longworth 


Your  question  is  general  in  form  and  will  apply  to  al  bonds  is- 
sued by  a  municipal  corporation. 

You  call  attention,  however,  to  bonds  issued  by  a  municipality 
owning  a  university  under  authority  of  Sections  7910  et  seq..  Gen- 
eral Code,  and  also  bonds  issued  by  the  Cincinnati  Southern  Rail- 
way under  authority  of  Sections  16093  et  seq..  General  Code.  I 
deem  it  advisable  to  limit  the  answer  to  your  question  to  those 
bonds  to  which  you  have  particularly  called  attention.  To  con- 
sider all  bonds  which  may  be  issued  by  a  municipality  by  statutes, 
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dther  than  the  Loiiffworth  Act,  would  make  the  opinion  of  needless 
length. 

It  is  not  necessary  to  consider  those  Acts  which  specifically 
provide  that  the  limitations  of  the  Longworth  Act  shall  not  apply 
to  bonds  issued  thereunder. 

Bonds  authorized  by  the  Longrworth  Act  and  the  limitations 
thereto  are  provided  for  iii  Sections  39S9  et  seq.,  General  Code. 

Section  8989  General  Code  as  amended  in  107  Ohio  Laws  568, 

reads  in  part  as  follows: 

''When  it  deems  it  necessary,  the  council  of  a  municipal 
corporation,  by  an  affirmative  vote  of  not  less  than  two-thirds 
of  the  members  elected  or  appointed  thereto,  by  ordinance, 
may  issue  and  sell  bonds  in  such  amounts  and  denominations, 
for  such  period  of  time,  and  at  such  rate  of  interest,  not  ex- 
ceeding six  per  cent,  per  annum,  as  said  council  may  determine 
and  in  the  manner  provided  by  law,  for  any  of  the  follow- 
ing specific  purposes :    ♦    ♦    ♦" 

Here  follows  twenty-seven  purposes  or  subdivisions  for  which 
bonds  may  be  issued  under  authority  of  this  Section.  This  Section 
does  not  provide  for  the  issuing  of  bonds  for  the  purposes  of  a  mu- 
nicipal university  or  of  a  municipal  railroad.  Therefore  the  issue 
of  bonds  as  authorized  by  Sections  7910  et  seq.,  and  15093  et  seq., 
General  Code,  are  not  included  in  the  Longworth  Act. 

Section  3940  G.  C,  as  amended  107  0.  L.,  578,  reads  as  follows : 

''Such  bonds  may  be  issued  for  any  or  all  of  such  pur- 
poses, but  the  total  indebtedness  created  in  any  one  fiscal 
year,  by  the  council  of  a  municipal  corporation  under  the  au- 
thority conferred  in  the  preceding  Section,  shall  not  exceed 
one-half  of  one  per  cent  of  the  total  value  of  the  property  in 
such  municipal  corporatioi^  as  listed  and  assessed  for  tax- 
ation.'* 

Section  10  of  said  Act  in  107  O.  L.,  578,  reads  as  follows : 

"This  act,  in  so  far  as  it  amends  Section  8940  of  the 
General  Code,  shall  become  effective  upon  the  expiration  of 
the  present  fiscal  year  of  the  municipal  corporations  to  ivi^ich 
it  applies,  and  shall  otherwise  go  into  effect  within  the  time 
prescribed  by  law.'* 


Prior  to  this  amendment,  the  limitations  contained  in  Section 

3940  G.  C,  was  one  per  cent  of  the  tax  valuation  of  the  property. 

Section  3948  G.  C,  reads  as  f oDows : 

"The  net  indebtedness  created  or  incurred  by  the  council 
under  the  authority  granted  it  in  Section  one  (1)  (G.  C.  8989) 
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of  this  Act,  and  in  an  Act  passed  April  29th,  1902,  to  amend 
Sections  2836,  2836  and  2837  and  to  repeal  Sections  2837a 
of  the  Revised  Statutes  (0.  L.  V.  95,  p.  318)  together  with  its 
subsequent  amendments,  shall  never  exceed  four  (4)  per  cent 
of  the  total  value  of  all  property  in  such  municipal  corpor- 
ation as  listed  and  assessed  for  taxation/' 

Section  3943  G.  C,  reads  as  follows : 

'The  net  indebtedness  created  or  incurred  by  a  niunicipal 
corporation  under  authority  of  Sections  one  and  four  of  ihis 
Act  and  under  the  authority  of  an  Act  passed  April  29th,  1902, 
to  amend  Sections  2835,  2836  and  2837  and  to  repeal  Section 
2837a  of  the  Revised  Statutes  (O.  L.  V.  95,  p.  318)  together 
with  its  subsequent  amendments,  shall  never  exceed  in  total 
eight.  (8)  per  cent  of  the  total  value  of  all  property  in  such 
municipal  corporation  as  listed  and  assessed  for  taxation." 

Section  3952  G.  C.,  reads: 

'That  from  and  after  the  passage  of  this  Act  and  until 
and  including  the  30th  day  of  September,  1911,  the  limitations 
of  four  and  eight  per  cent  prescribed  in  this  Act.  shall  be  ap- 
plied to  and  based  upon  the  total  value  of  all  property  listed 
and  assessed  for  taxation  in  such  municipal  corporation  as  de- 
termined by  the  duplicate  for  the  year  1910.  On  and  after  the 
first  day  of  October,  1911,  the  said  four  per  ce^t  limitation 
shall  be  reduced  to  two  and  one-half  per  cent,  and  said  eight 
per  cent  limitation  shall  be  reduced  to  five  per  cent,  and  such 
.  reduced  limitations  shall  be  applied  to  and  based  upon  the 
value  of  all  the  property  listed  and  assessed  for  taxation  in 
such  municipal  corporation  as  determined  by  the  duplicate 
then  or  thereafter  in  force." 

The  foregoing  Sections  are  the  hmitations  upon  the  amount 
of  bonds  which  may  be  issued  by  a  municipal  corporation  under  the 
provisions  of  the  Longworth  Act.  Said  Sections  specifically  limit 
such  limitations  to  the  bonds  issued  under  authority  of  said  Act 
and  the  amendments  thereto  and  the  Act  in  95  O.  L.,  318. 

Section  7910  G.  C,  reads  as  follows : 

''Any  municipal  corporation  having  a  university  sup- 
ported in  whole  or  part  by  municipal  taxation,  may  issue  bonds 
for  the  erection  of  additional  buildings  or  llie  completion  of 
buildings  not  completed,  for  such  municipal  university,  and 
for  the  equipment  thereof." 

Section  7911  G.  C,  reads: 

''Such  bonds  may  be  issued  under  ordinance  of  the  council 
of  such  municipality  with  the  approval  of  the  mayor,  but  only 
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upon  the  receipt  of  a  certified  resolution  from  the  board  of 
directors  of  such  university  of  the  necessity  of  such  issue. 
The  resolution  and  ordinance  must  specify  the  amount  of  the 
issue,  the  denomination  of  bonds,  their  rate  of  interest,  their 
dates,  and  the  times  of  their  maturity/* 

Section  7912  G.  C,  provides : 

'The  bonds  so  issued  shall  be  sold  according  to  the  pro- 
visions of  law  for  the  sale  of  municipal  bonds,  and  the  pro- 
ceeds thereof,  excepting  the  premiums  and  accrued  interest, 
shall  be  placed  in  the  treasury  of  such  municipality  and  be 
used  only  for  the  purpose  of  erecting  or  completing  and  equip- 
ping such  additional  buildings  as  may  have  been  specified  in 
the  resolution  and  ordinance  calling  for  their  issue/' 

The  above  Sections  authorize  a  municipal  corporation  having 
a  university  to  issue  bonds  for  the  erection  of  buildings  for  such 
university  and  for  the  equipment  thereof.  It  is  specifically  pro- 
vided that  such  bonds  shall  be  sold  according  to  the  provisions  of 
law  for  the  sale  of  municipal  bonds.  There  is  no  provision,  how- 
ever, that  such  bonds  shall  be  subject  to  the  limitations  of  the 
LonfiTworth  Act,  nor  that  they  shall  be  excepted  from  such  lim- 
itations. 

Section  15093  G.  C.  authorizes  an  issue  of  bonds  by  a  city  of 
the  first  class,  having  a  population  exceeding  150,000  for  the  pur- 
pose of  constructing  a  railroad.  Said  Section  reads  in  part  as 
follows : 

"That  whenever,  in  any  city  of  the  first  class,  having  a 
population  exceeding  one  hundred  and  fifty  thousand  inhabit- 
ants, the  city  council  thereof  shall,  by  a  resolution  passed  by 
a  majority  of  the  members  elected  thereto*  declare  it  to  be  es- 
sential to  the  interests  of  such  city  that  a  line  of  railway,  to 
be  named  in  said  resolution,  should  be  provided  between  ter- 
minal designated  therein,  one  of  which  shall  be  such  city,  it 
shall  be  lawful  for  a  board  of  trustees,  appointed  as  herein 
provided,  and  they  are  hereby  authorized  to  borrow  as  a  fund 
for  that  purpose,  not  to  exceed  the  sum  of  ten  millions  of  dol- 
lars, and  to  issue  bonds  therefor  in  the  name  of  said  city,  un- 
der the  corporate  seal  thereof,  bearing  interest  at  a  rate  not 
to  exceed  seven  and  three-tenths  per  centum  per  annum,  pay- 
able at  such  times  and  places,  and  in  such  sums,  as  shall  be 
deemed  best  by  said. board.  ♦  ♦  ♦" 

Section  15107  G.  G.,  reads  in  part  as  follows: 

''That  it  shall  be  lawful  for  the  board  of  trustees  ap- 
pointed under  the  Act  to  which  this  is  supplementary,  and 
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they  are  hereby  authorized  to  borrow  as  a  fund  for  the  com- 
pletion  of  the  line  of  railway  for  which  they  are  trustees,  a 
sum  in  addition  to  the  amount  authorized  by  said  original  Act» 
not  to  exceed  six  millions  of  dollars,  and  to  issue  bonds  there- 
for in  the  name  and  under  the  corporate  seal  of  the  city  own- 
ing the  line  of  railway/' 

Section  16119  G.  C,  reads  in  part  as  follows : 

'That  it  shall  be  lawful  for  the  board  of  trustees,  ap- 
pointed under  the  Acts  to  which  this  is  supplementary,  and 
they  are  hereby  authorized  to  borrow,  as  a  fund  for  the  com- 
pletion of  the  line  of  railway  for  which  they  a/e  trustees,  a 
sum,  in  addition  to  the  amounts  authorized  by  said  Acts,  not 
to  exceed  $2,000,000,  and  to  issue  bonds  therefor  in  the  name 
and  under  the  corporate  seal  of  the  city  owning  the  line  of 
railway.  ♦  ♦  ♦" 

There  are  other  supplementary  Acts  which  authorize  the 
trustees  of  the  railroad  to  issue  bonds  wherein  the  amount  of  bonds 
to  be  issued  is  specifically  limited  and  there  is  no  provision  therein 
that  such  bonds  shall  be  subject  to  the  restrictions  and  limitations 
contained  in  the  Longworth  Act,  nor  that  they  shall  be  excepted 
therefrom. 

As  stated  above,  the  purposes  for  which  bonds  may  he  issued 
under  Sections  7910  et  seq.,  and  15093  et  seq.,  General  Code,  are* 
not  authorized  by  Section  3939  G.  €.,  being  a  part  of  the  Longworth 
Act. 

You  call  attention  to  the  opinion  of  the  Attorney  General  in  the 

Annual  Report  of  the  Attorney  General  for  the  year  1909,  at  page 

237.    The  conclusion  of  Hon.  U.  G.  Denman,  Attorney  General,  is 

stated  in  the  last  paragraph  of  said  opinion  as  follows: 

,  ''No  place  in  the  Longworth  act  is  there  the  provision 
that  the  purposes  provided  for  therein  are  the*  only  purposes 
for  which  the  political  units  referred  to  therein  may  issue 
bonds.  Under  the  acts  referred  to  in  your  inquiry  the  is- 
suance of  bonds  was  legalized  for  purposes  not  enumerated  in 
the  Longwoiih  act.  I  therefore  conclude  that  the  bonds  re- 
ferred to  in  your  inquiry  are  not  to  be  considered  in  the  limi- 
tation fixed  by  said  Longworth  act.  In  support  of  this  con- 
clusion see  the  case  of  Columbus  v.  Lazarus,  et  al.,  16  Ohio 
Dec.  at  page  187.'' 

His  conclusion  is  based  upon  the  case  of  Columbus  vs.  Lazarus, 
15  Ohio  Dec.  187.  The  first,  second  and  fifth  branches  of  the  syl- 
labus in  this  case  read  as  follows : 

"The  act  of  April  29,  1902  (95  O.  L.,  318,  Sec.  2886  Rev. 
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Stat  et  seq.,  commonly  called  the  Longworth  bond  act) ,  does 
not  exclusively  enumerate  the  purposes  for  which  municipal 
bonds  may  be  issued  and  sold,  nor  does  it  provide  the  exclu- 
sive tax  levy  to  pay  for  municipal  bonds  which  are  authorized 
by  and  issued  under  other  express  statutory  authority.  Said 
act  simply  limits  the  amount  of  bonds  which  may  be  issued 
for  the  purposes  tiierein  enumerated,  together  with  the  min- 
imum tax  levy  to  pay  the  same. 

A  municipal  corporation  has  express  power  under  Sec. 
53  of  the  Municipal  Code  (96  O.  L.,  41,  Sees.  1536-213  Rev. 
Stat.)  to  issue  and  sell  street  intersection  bonds  and  may  levy 
a  tax  thereunder  upon  the  taxable  property  within  the  mu- 
nicipality to  pay  the  same  without  reference  to  the  one  per 
cent  tax  levy  limitation  provided  in  Sec.  2835  Rev.  Stat,  et  seq. 
No  author!^  for  the  issue  of  such  bonds  is  conferred  by  said 
act,  and  the  tax  levy  limitation  therein  provided  does  not, 
therefore  apply. 

Section  100  of  the  new  Municipal  Code  (96  O.  L.,  53,  Sec. 
1536-292  Rev.  Stat.)  simply  saves  or  retains  the  Longworth 
act  in  its  entirety  as  a  part  thereof,  and  the  tax  levy  limita- 
tion of  one  per  cent  therein  provided  has  reference  only  to 
levies  made  for  purposes  enumerated  in  said  act,  and  not  to 
levies  for  municipal  purposes  which  are  otherwise  provided 
for  in  the  code.*' 


:er,  J.,  says  at  page  191 : 

"The  Longworth  act  simply  limits  the  amount  of  bonds 
which  may  be  issued  under  the  authority  of  that  act  in  any 
one  year  for  any  or  all  of  the  purposes  therein  enumerated. 
If  the  bonds  are  not  issued  under  the  authority  of  that  act  and 
for  a  purpose  therein  enumerated,  then  the  limitation  therein 
provided  does  not  apply  to  such  bonds.'' 

The  above  opinion  is  to  the  effect  that  the  Longworth  Act  lim- 
its the  amount  of  bonds  that  may  be  issued  for  the  purposes  therein 
enumerated.  This  is  clear  from  the  specific  provisions  of  Sections 
S940,  3941  and  3948  G.  C,  above  quoted. 

In  the  case  of  Cleveland  vs.  Cleveland,  16  C.  C.  n.  s.  471,  it  is 
held : 

''Bonds  of  municipal  corporations  issued  to  abolish  grade 
crossings  under  authority  of  95  O.  L.,  356,  and  bonds  to  pay 
the  municipality's  portion  of  street  and  sewer  improvements, 
are  both  subject  to  the  provisions  of  the  Longworth  act.'* 

Tlie  bonds  in  question  in  the  above  case  are  specifically  pro- 
vided for  in  subdivisions  14  and  26  of  Section  3939  G.  C.  This  opin- 
ion therefore  does  not  control  the  present  question. 
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It  is  my  opinion  therefore  that  bonds  issued  by  a  municqml 
corporation,  under  authority  of  Sections  7910  et  seq.»  and  Sections 
15093  et  seq.y  General  Code,  are  not  subject  to  the  1,  2^  and  5% 
limitations  of  the  Longrworth  Act. 


The  Authority  of  the  County  Commissioners  Must  be  Given  to  the 
County  Surveyor  Before  He  Acts  in  the  Matter  of  Employing 
Laborers  and  Teams  as  Set  Out  in  Section  7918  G^ieral  Code. 
If  the  County  Surveyor  Proceeds  Under  Said  Section  Without 
Authority  From  the  County  Commissifmers,  His  Acts  are  Void 
and  Cannot  be  Validated  by  the  County  Commissioners  Xfter 
Performance  and  the  County  Commissioners  Would  Have  no  Au- 
thority to  Pay  Claims  Arising  Upon  Contracts  so  Entered  Into 
by  the  County  Surveyor. — ^The  County  Surveyor  May  Enter  Into 
Contracts  Provided  for  in  Said  Section  7198,  Without  the  Certifi- 
caite  of  the  County  Auditor  as  to  the  Funds  Being  in  the  Treasury, 
Yet,  the  County  Commissioners  Cannot  Make  Payment  of  Such 
Bills  Until  the  County  Auditor  Has  Certified  That  the  Money  is 
in  the  Treasury  to  the  Credit  of  the  Proper  Fund. — In  a  Case 
Where  a  Contract  is  Entered  Into  by  the  County  Commissioners 
Without  the  County  Auditor  First  Certifying  That  the  Money  is 
in  the  Treasury,  the  County  Auditor  Cannot  Make  the  Same  Valid 
by  Issuing  His  Certificate  After  the  Contract  is  Let  and  the  Work 
Performed.  Contracts  so  Entered  Into  are  Void  and  There  is  no 
Legal  Obligati<m  Upon  the  County  to  Pay  the  Same. — ^The  Power 
to  Recognize  a  Moral  Obligation  is  Essentially  Legislative.  Such 
Power  Has  Not  Beten  Delegated  to  County  Commissioners  and 
They  Have  no  Authority  to  Recognize  a  Moral  Obligation  of  the 
County. — County  Commissicmers  Cannot  be  Held  Personally 
Liable  for  Claims  Arising  Under  Contracts  Entered  Into  Contrary 
to  the  Provisions  of  Section  6660  General  Code. 


Hon.  Mell  G.  Underwood,  Prosecuting  Attorney,  New  Lexington, 

Ohio. 

Dear  Sir:  I  have  your  communication  of  October  24,  1917, 
in  which  you  set  forth  nine  separate  and  distinct  questions  upon 
which  you  desire  me  to  express  an  opinion.  Instead  of  setting  forth 
the  communication  in  full  I  shall  take  these  questions  up  in  the 
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order  in  which  they  are  given  in  your  communication  and  answer 

them  in  the  same  order. 

Your  first  question  is  as  f  oUows : 

"Under  the  provisions  of  Section  7198,  G.  C.»  as  amended 
in  107  Ohio  Laws,  can  the  county  surveyor  do  the  acts  men- 
tioned therein  without  first  being  authorized  by  the  county 
commissioners  to  do  so,  and  thereby  create  contractual  obli- 
gations that  bind  the  county  for  their  payment?'' 

On  April  19,  1917,  I  rendered  an  opinion  to  the  Bureau  of  In- 
spection and  Supervision  of  Public  Ofiices,  in  which  I  placed  a'  con- 
struction upon  this  said  section  in  reference  to  the  same  matters 
about  which  you  inquire.  The  section  which  was  in  force  at  that 
time  read  somewhat  differently  than  the  section  does  at  present, 
and  this  will  make  it  necessary  for  me  to  note  the  provisions  of  the 
section  as  it  stood  under  the  Cass  Act  and  as  it  stands  under  the 
White-Mulcahy  Act. 

Section  7198  under  the  Cass  Act,  and  upon  which  I  placed  a 

construction  in  said  opinion,  read  as  follows : 

"The  county  highway  superintendent  may,  with  the  ap- 
proval of  the  county  commissioners  or  township  trustees,  em- 
ploy such  laborers,  teams,  implements  and  tools,  and  purchase 
such  material  as  may  be  necessary  in  the  performance  of  his 
duties." 

» 

This  section  under  the  act  as  it  now  stands  is  found  in  107  Ohio 

Laws,  page  115,  and  reads  as  follows: 

"The  county  surveyor  may  when  authorized  by  the  county 
commissioners  employ  such  laborers  and  teams,  lease  such  im- 
plements and  tools  and  purchase  such  material  as  may  be 
necessary  in  the  construction,  reconstruction,  improvement, 
maintenance  or  repair  of  roads,  bridges  and  culverts  by  force 
account'' 

In  placing  a  construction  upon  the  section  as  it  formerly  read 

I  arrived  at  the  following  conclusion : 

"Hence,  answering  your  inquiry  specifically,  it  is  my  opin- 
ion that  the  approval  mentioned  in  Section  7198  G.  C.  pre- 
cedes the  purchase  of  material  and  the  employment  of  labor 
by  the  county  highway  superintendent" 


The  section  as  it  now  reads,  instead  of  providing  that  the 
comity  highway  superintendent  may  act  with  the  approval  of  the 
county  commissioners  or  township  trustees,  provides  that  the 
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rounty  surveyor  may  when  authoriased  by  the  county  commiasioners 
act,  as  provided  in  said  section. 

The  word  "authorized"  is  much  stronger  than  the  word  "ap- 
provar*  when  we  come  to  consider  the  proposition  as  to  whether 
the  authority  must  be  given  before  the  act  is  done  or  whether  it 
may  be  given  after  the  act  is  done.  Authority  can  not  be  given 
after  an  act  is  done.  The  authority  to  do  an  act  must  be  given 
before  the  act  itself  is  done.  Hence,  from  reason  and  from  the 
authority  of  the  opinion  from  which  I  have  quoted,  it  is  my  opinion 
that 'the  authority  of  the  county  commissioners  must  be  given  to 
the  county  surveyor  before  he  acts  in  the  matter  of  emplojdng 
laborers  and  teams  as  set  out  in  Section  7198  G.  C. 

Your  second  question  reads  as  follows : 

"In  case  the  County  Surveyor  does  the  acts  mentioned 
under  the  provisions  of  the  foregoing  section,  and  you  should 
*  hold  that  it  is  necessary  for  the  authorization  to  precede  the 
making  of  said  contracts,  can  the  County  Commissioners  vali- 
date his  acts  by  their  subsequent  approval  after  the  same  are 
performed  ?'* 

In  the  same  opinion  above  noted,  namely.  No.  202,  rendered 
April  19,  1917,  I  touched  upon  this  question  also.  To  be  sure,  it 
was  construed  at  that  time  with  reference  to  the  word  "approval" 
rather  than  with  reference  to  the  word  "authorized." 

In  placing  a  construction  upon  said  section  as  it  formerly  stood, 

I  arrived  at  the  following  conclusion : 

"I  might  say  in  passing  that  if  the  county  highway  super- 
intendent employed  labor,  etc.  and  purchased  material,  with- 
out the  approval  of  the  county  commissioners,  and  the  county 
commissioners  afterwards  should  see  fit  to  place  their  O.  K. 
upon  the  acts  of  the  county  highway  superintendent  and  allow 
Hie  bills  so  made  by  him,  the  acts  of  the  county  highway  super- 
intendent could  be  considered  as  having  the  approval  of  the 
county  commissioners  from  the  beginning.  *  *  *  But  the 
statute  contemplates  in  my  opinion  that  the  approval  should 
be  given  before  the  emplo3nfnent  of  labor  and  the  purchase  of 
material,  and  the  coun^  conmiissioners  should  not  adopt  the 
course  of  giving  their  approval  and  consent  after  the  county 
highway  superintendent  has  acted." 

But  as  said  before,  in  answer  to  your  first  question,  the  woM 
^'authorized"  is  much  stronger  than  the  word  "approval,^  when  it 
is  considered  with  a  view  as  to  when  the  approval  and  authority 
are  to  be  given,  that  is,  whether  before  the  act  is  performed  or 
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afterwards.  It  is  possible  for  one  to  approve  a  course  of  conduct, 
but  it  is  difficult  to  see  how  one  could  authorize  a  course  of  conduct 
after  it  has  once  been  taken.  In  fact  it  is  my  opinion  that  the 
same  can  not  be  done. 

Hence,  answering  your  question  sj>ecifically,  it  is  my  opinion 
that  if  the  county  surveyor  proceeds  under  Section  7198  G.  C, 
without  authority  from  the  county  commissioners,  his  acts  are 
void  and  can  not  be  validated  by  the  county  commissioners  after 
they  are  performed,  and  therefore  the  county  commissioners  would 
have  no  authority  to  pay  claims  arising  upon  contracts  so  entered 
into  by  the  county  surveyor. 

Your  third  question  reads  as  follows : 

"Where  the  provisions  of  Section  7198,  G.  C.  are  carried 
out  by  the  County  Surveyor  upon  the  authorization  of  the 
County  Commissioners,  is  the  certificate  of  the  County  Auditor 
under  Section  5660  necessary  ?" 

This  question  was  also  answered  in  said  Opinion  No.  202,  above 

noted,  and  as  I  went  into  the  matter  very  fully  in  siad  opinion,  I  am 

going  to  enclose  a  copy  of  the  same  with  this  opinion.  You  will  note 

that  I  arrived  at  the  conclusion  in  said  opinion  that  while  the  county 

highway  superintendent  might  enter  into  contracts  provided  for 

in  Section  7198  without  the  certificate  of  the  county  auditor,  yet 

the  county  commissioners  could  not  make  the  order  for  the  payment 

of  the  bills  so  made  by  the  county  highway  superintendent  until 

the  county  auditor  had  certified  that  the  money  is  in  the  treasury 

to  the  credit  of  the  proper  fund.    This  conclusion  would  also  apply 

to  the  section  as  it  now  stands.    Upon  this  question  the  following 

cases  throw  some  light : 

State  ex  rel  v.  Ballot  Box  Co.,  3  C.  C,  626. 

State  ex  rel  v.  McConnell,  Auditor,  28  0.  S.,  589. 

Your  fourth  question  reads  as  follows : 

"Your  former  Board  of  Commissioners  of  this  County 
wilfully  and  knowingly  ignored  the  provisions  of  Sections  5660 
and  5661,  G.  C,  making  numerous  contracts  in  violation 
thereof,  especially  bridge  contracts,  knowing  at  the  time  that 
said  contracts  were  made,  that  the  funds  out  of  which  they 
were  to  be  paid  were  in  a  depleted  condition,  and  that  there 
would  not  be  any  money  available  in  said  funds  out  of  which 
to  pay  said  contracts,  several  of  those  mentioned  as  being 
made  without  the  certificate  of  the  Auditor  that  there  were 
available  funds  to  pay  the  same  are  honest  obligations,  with 
the  exception  that  the  law  in  this  respect  was  tiot  complied 
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with  by  the  Commissioners,  while  others  entered  into  under 
the  same  condition  are  of  a  questionable  character,  being  made 
for  extravagant  sums  far  above  what  the  work  mentioned  in 
the  contract  was  reasonably  and  actually  worth.  Can  the  Au- 
ditor after  the  work  has  been  f uUy  performed  and  the  bill  pre- 
sented for  payment,  certify  to  the  same,  in  case  money  should 
become  available  for  the  pajrment  of  the  obligations  that  are 
not  questionable,  that  the  money  is  in  the  particular  fund  out 
of  which  it  is  to  be  paid,  and  thereby  enable  the  present  Board 
of  Commissioners  to  pay  the  parties  who  hold  honest  claims 
against  the  County?" 

This  question,  briefly  stated,  is  as  to  whether  the  county  au- 
ditor could,  after  the  contract  is  fully  completed — which  contract 
was  entered  into  without  complying  with  the  provisions  of  Section 
8660  G.  C. — ^make  his  certificate  to  the  effect  that  the  money  is  in 
the  treasury,  and  by  so  doing  make  the  contract  effective  as  it  would 
have  been  if  the  certificate  had  been  made  before  the  contract  was 
entered  into.  In  order  to  answer  this  question  it  will  be  necessary 
for  us  to  note  the  language  used  in  Section  5660.  In  so  far  as  it 
applies  to  your  question,  said  section  reads  as  follows : 

"The  commissioners  of  a  county,  *  ♦  ♦  shall  not  en- 
ter into  any  contract,  agreement  or  obligation  involving  the 
expenditure  of  money,  ♦  ♦  *  unless  the  auditor  •  •  ♦ 
first  certifies  that  the  money  required  for  the  payment  of  such 
obligation  or  appropriation  is  in  the  treasury  to  the  credit  of 
the  fund  from  which  it  is  to  be  drawn,     *     *     *." 

It  will  not  be  noted  that  the  provision  of  this  section  is  that  the 
auditor  must  first  certify  that  the  money  is  in  the  treasury.  Sec- 
tion 5661  G.  C.  provides  that 

"All  contracts,  agreements  or  obligations  *  ♦  *  en- 
tered into  ♦  ♦  ♦  contrary  to  the  provisions  of  the  next 
preceding  section,  shall  be  void,     ♦     *     *" 

From  this  section  we  note  that  if  a  contract  is  entered  into 
contrary  to  the  provisions  of  Section  5660  G.  C,  it  is  void.  It  natur- 
ally follows  that  if  the  contract  is  void  the  issuance  of  the  certificate 
by  the  county  auditor  after  the  work  is  done  or  performed  could 
not  make  the  same  valid. 

Hence,  answering  your  fourth  question  specifically  it  is  my 
opinion  that  in  a  case  where  a  contract  is  entered  into  by  the  county 
commissioners  without  the  county  auditor  first  certifying  that  the 
money  is  in  the  treasury,  the  county  auditor  could  not  make  the 
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same  valid  by  issuing:  his  certificate  after  the  contract  is  let  and  the 
work  performed. 

Your  fifth  question  reads  as  follows : 

''Are  contracts  made  under  the  foregoing  conditions  in 
wilful  vidation  of  the  provisions  of  Section  5660,  and  in  view 
of  Section  5661,  either  legal  or  moral  obligations  of  the 
County? 

"If  they  are  not  legal  obligations,  is  there  any  duty  rest- 
ing on  the  present  Board  of  Commissioners  to  setUe  the  same 
as  moral  obligations  of  the  County?" 

As  said  in  answer  to  your  fourth  question,  Section  5661  G.  C. 
provides  that  all  contracts  entered  into  contrary  to  the  provisions 
of  Section  5660  G.  C.  shall  be  void.  But  in  order  to  understand  fuUy 
the  principles  which  should  be  applied  to  this  question  it  might  be 
well  for  us  to  note  two  decisions  of  our  Supreme  Court. 

In  State  vs.  Fronizer,  77  O.  S.,  7,  the  court  found  in  the  syllabus 
as  follows: 

"Section  1277,  Revised  Statutes,  which  authorizes  a  prose- 
cuting attorney  to  bring  action  to  recover  back  money  of  the 
county  which  has  been  misapplied,  or  illegally  drawn  from  the 
the  county  treasury,  does  not  authorize  the  recovery  back  of 
money  paid  on  county  commissioners'  bridge  contract  fully 
executed  but  rendered  void  by  force  of  Section  2834b,  because 
of  the  lack,  through  inadvertence,  of  a  certificate  by  the  county 
auditor  that  the  money  is  in  the  treasury  to  the  credit  of  the 
fund,  or  has  been  levied  and  is  in  process  of  collection,  there 
being  no  claim  of  unfairness  or  fraud  in  the  making,  or  fraud 
or  extortion  in  the  execution  of  such  contract  for  such  work, 
nor  any  claim  of  effort  to  put  the  contractor  in  statu  quo  by  a 
return  of  the  bridge  or  otherwise,  the  same  hvaing  been  ac- 
cepted by  the  board  of  commissioners  and  incorporated  as 
part  of  the  public  highway." 

And  in  the  opinion,  on  page  16,  the  court  reasons  as  follows  : 

"This  court  is  of  opinion  that  such  recovery  is  not  authorized. 
The  principle  applicable  to  the  situation  is  the  equitable  one 
that  where  one  has  acquired  possession  of  the  property  of  an- 
other through  an  unauthorized  and  void  contract,  and  has  paid 
for  the  same,  there  can  be  no  recovery  back  of  the  money  paid 
without  putting  or  showing  readiness  to  put,  the  other  party  in 
statu  quo  and  that  rule  controls  this  case  unless  such  recovery 
is  plainly  authorized  by  the  statute.  The  rule  rests  upon  that 
principle  of  common  honesty  that  imposes  an  obligation  to  do 
justice  upon  all  persons,  natural  as  well  as  artificial,  and  is 
recognized  in  many  cases." 
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Let  us  keep  in  mind  npw  that  this  w&s  a  case  in  which  the 
county  commissioners  had  entered  into  a  contract  without  the 
eottnty  auditor  first  having  made  the  certificate  provided  for  in 
Section  5660  G.  C.  (then  Section  2834b  R.  S.)  and  the  work  had 
been  fully  completed  and  the  county  had  paid  the  consideration  set 
forth  in  the  contract.  Under  these  facts,  the  court  held  that  the 
county  could  not  recover  the  money  so  paid  from  the  contractor. 

With  this  principle  in  mind  let  us  turn  to  Buchanan  Bridge  Co. 
vs.  Campbell  et  al.,  60  0.  S.  406;  The  court  in  the  syllabus  lays 
down  the  following  proposition  of  law : 

"A  contract  made  by  county  commissioners  for  the  pur- 
chase and  erection  of  a  bridge  in  violation  or  disregard  of  the 
statirtes  on  that  subject,  is  void,  and  no  recovery  can  be  had 
against  the  county  for  tiie  value  of  such  bridge.  Ck>urts  will 
leave  the  parties  to  such  unlawful  transaction  where  they 
have  placed  themselves,  and  will  refuse  to  grant  relief  to  either 
party.*' 

In  the  opinion,  on  page  419,  the  court  lays  down  the  following 

proposition : 

''Whatever  the  rule  may  be  elsewhere,  in  this  state  the 
public  policy,  as  indicated  by  our  constitution,  statutes  and 
decided  cases,  is,  that  to  bind  the  state,  a  county  or  city  for 
supplies  of  any  kind,  the  purchase  must  be  substantially  in 
conformity  to  the  statute  on  that  subject^  and  that  contracts 
made  in  violation  or  disregard  of  such  stetutes  are  void,  not 
merely  voidable,  and  that  courts  will  not  lend  their  aid  to  en- 
force such  a  contract  directly  or  indirectly,  but  will  leave  the 
parties  where  they  have  placed  themselves.  If  the  contract  is 
executory  no  action  can  be  maintained  to  enforce  it,  and  if 
executed  on  one  side,  no  recovery  can  be  had  against  the  party 

of  the  other  side." 

« 

And  in  the  opinion,  on  page  425,  the  court  reasons  as  follows  : 

"The  statutes  are  notice  to  the  world  as  to  the  extent  of 
the  powers  of  the  commissioners,  and  the  bridge  company  is 
bound  by  that  notice.  It  knew,  and  was  bound  to  know,  that 
tiie  commissioners  had  no  power  to  thus  enter  into  a  contract, 
and  that  a  contract  thus  attempted  to  be  entered  into  would  be 
null  and  void  and  would  not  bind  either  party. 

"It  is  necessary  to  so  construe  the  statutes,  in  order  to 
prevent  the  evils  which  induced  the  enactment  of  them.  If 
such  statutes  could  be  evaded,  there  would  always  be  found 
some  public  servants  who  would  be  ready  and  willing  to  join 
in  transactions  detrimental  to  the  public,  but  favorable  to 
tiiemselves  or  some  favored  friend ;  and  if  public  officers  should 
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be  ever  so  honest,  some  persuut^Qt,  HITBnt  or  salesman  would 
impose  upon  them,  and  obtain  more  out  of  the  public  treasury 
than  is  justly  due.  When  the  provisions  of  the  statut^  are 
followed,  ^nd  all  is  done  openly  and  publicly,  the  public  inter- 
ests are  best  conserved,  and  even  then  there  is  often  complaint 
to  the  effect  that  someone  has  been  favored/' 

This  case  embodies  the  same  facts  as  are  embodied  in  the  mat- 
ters about  which  you  write. 

Upon  the  authority  of  this  case  and  many  others  which  might 
be  cited  to  the  same  effect,  it  is  my  opinion  that  there  is  no  legal 
obligation  resting  on  the  present  board  of  county  commissioners  to 
settle  for  the  work  done  under  contracts  entered  into  in  violation 
of  Section  5660  G.  C. 

You  further  ask,  in  your  fifth  question,  as  t6  whether  there 
is  any  duty  resting  on  the  present  board  of  commissioners  to  settle 
the  said  claims  against  the  county,  under  the  theory  that  they  are 
moifal  obligations  of  the  county.  I  will  say,  in  answering  this  ques- 
tion, that  while  there  are  certain  conditions  under  which  the  ques- 
tion of  moral  obligation  may  be  considered,  yet  those  conditions 
are  not  such  as  would  warrant  your  county  commissioners  in  pay- 
ing said  claims,  on  the  theory  that  they  are  moral  obligations. 

In  order  that  this  principle  may  be  understood,  it  might  be 
well  for  us  to  consider  the  matter  briefly.  This  principle  is  some- 
times applied  to  legislative  enactment.  It  is  well  established  that 
the  legislature  has  the  power  to  make  binding  and  legal  an  obliga- 
tion against  a  municipality  or  a  county,  which  otherwise  could 
not  have  been  enforced  against  the  municipality  or  the  county. 

In  O'Neil,  Extrx.  vs.  Mayor,  et  al.,  72  N.  J.  L.  67,  the  court 

.  *ay : 

''When  under  a  contract  for  compensati(m  entered  into 
with  some  public  agency  a  private  par^  has  rendered  service 
or  expended  money  in  an  enterprise  which  is  beneficial  to  a 
particular  municipality,  and  for  which  the  legislature  might 
in  the  first  instance  have  made  that  municipality  chargeable, 
it  is  ccmipetent  for  the  legislature  to  discbarge  the  original 
agency  and  fix  the  obligation  to  pay  the  compensation  on  the 
municipality  itself." 

In  Sinton  et  al.  vs.  Ashbury,  41  Calif.  525,  the  court  say : 

''The  legislature  has  the  constitutional  power  to  direct  and 
control  the  affairs  and  property  of  a  municipal  corporation  for 
municipal  purposes  and  may  for  such  purposes  so  control  its 
affairs  by  appropriate  legislation  as  ultimately  to  compel  it  out 
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of  the  funds  in  its  treasury  or  by  taxation  to  pay  a  demand 
which  in  good  conscience  it  ought  to  pay,  though  there  be  no 
legal  liability  to  pay  iV* 

In  Lycoming  vs.  Union,  15  Pa.  St,  166,  the  court  usecl  the  fol- 
lowing language  in  the  opinion  on  p.  169 : 

''That  the  legislature  might  have  made  provision  by  the 
original  act  for  the  payment  of  costs  by  each  of  the  counties 
interested,  will  not  admit  of  cavil.  Ingenuity,  the  most  astute, 
though  sharpened  by  interest,  fails  to  suggest  any  plausible 
foundation  for  such  a  cavil.  We  are  then  reduced  to  the  sim- 
ple inquiry  whether  after  the  work  is  done,  the  services  ren- 
dered, and  the  benefit  enjoyed,  the  legislature  may  provide 
for  its  compensation  and  furnish  a  means  for  enforcing  it." 

The  court  in  this  case  drew  the  following  conclusion : 

''Where  a  moral  obligation  exists  the  legislature  may  give 
it  legal  effect." 

In  New  Orleans  vs.  Clark,  95  U.  S.  644,  the  court  laid  down  the 

following  proposition: 

"It  is  competent  for  the  legislature  to  impose  upon  a  city 
the  pa3nnent  of  claims  just  in  themselves,  for  which  an  equiva- 
lent has  been  received,  but  which  from  some  irregularity  or 
omission  in  the  proceedings  creating  them  cannot  be  enforced 
in  law." 

For  Ohio  cases  of  similar  import,  see: 

Board  of  Education  v.  McLandsborough,  36  O.  S.,  227. 
Insurance  Co.  v.  Commissioners,  106  Fed.  128. 

From  all  the  above  it  will  be  seen  that  the  power  to  recognize 
a  moral  obligation  is  essentially  legislative.  It  might  be  going  too 
far  to  say  that  it  can  not  be  delegated,  but  I  am  certain  that  it 
has  not  been  delegated  in  county  commissioners.  Their  power  to 
allow  claims  against  the  county  is  limited  to  legal  claims  (Jones  vs. 
Comers.,  57  0.  S.  189) .  I  am  aware  that  there  are  some  lower  court 
decisions  in  this  state,  declaring  that  the  power  to  recognize  a 
moral  obligation  exists  in  respect  of  certain  agencies  such  as  boards 
of  education.  While  frankly  acknowledging  that  I  doubt  the  cor- 
rectness of  such  holdings,  I  point  out  that  they  can  not  be  applied 
to  county  commissioners,  in  the  face  of  the  Jones  case,  supra. 

There  is  another  principle  into  which  the  question  of  a  moral 
consideration  or  obligation  enters,  viz.,  that  a  moral  consideration 
or  obligation  may  sustain  a  promise  to  do  that  which  without  the 
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promise  could  not  be  enforced.    This  principle  is  stated  in  Elliott 

on  Contracts,  Section  211 : 

^It  is  well  settled  that  a  moral  consideration  alone  is  not 
sufficient  to  give  an  original  cause  of  action  if  the  obligation 
on  which  it  is  founded  was  never  enforceable  at  \bw" 

However,  it  is  quite  evident  that  this  principle  could  not  be 
made  to  apply  to  the  question  about  which  you  inquire,  because 
in  your  case  there  never  was  a  legal  and  valid  obligation  against 
the  county  and  hence  there  is  nothing  upon  which  a  promise  of  the 
county  commissioners  could  be  based,  under  the  theory  that  there 
is  a  moral  obligation  against  the  county. 

Your  sixth  question  reads  as  follows: 

'In  case  your  opinion  should  be  that  contracts  made  in 
violation  of  Section  5660  are  moral  obligations  of  the  County-, 
can  the  County  Commissioners  borrow  money  under  authority 
of  Section  5656  et  seq.  G.  C.  for  the  purpose  of  paying  the 
same?" 

This  possibility  does  not  require  an  answer  in  view  of  the  an- 
swers that  I  have  given  to  the  former  questions,  but  in  passing  let 
me  say  that  Section  5656  G.  C.  does  not  cover  transactions  such  as 
those  mentioned  in  your  communication.  Note  the  reading  of  this 
section : 

"*  *  *  the  commissioners  of  a  county,  for  the  purpose 
of  extending  the  time  of  payment  of  an  yindebtedness  which 
from  the  limits  of  taxation  such  *  *  *  county  is  unable 
to  pay  at  maturity,  may  borrow  money  or  issue  the  bonds 
thereof,"  etc. 

Even  though  the  provisions  of  Section  5656  G.  C.  could  be 

made  t  oapply  to  obligations  as  set  out  in  your  communication,  we 

would  further  be  compelled  to  consider  the  provisions  of  another 

section,  namely,  5658  G.  C,  which  reads  in  part  as  follows : 

"No  indebtedness  of  a  *  *  *  county  shall  be  funded, 
refunded  or  extended  unless  such  indebtedness  is  first  deter- 
mined to  be  an  existing,  valid  and  binding  obligation  of  such 
*  *  *  county  by  a  formal  resolution  of  the  *  *  * 
commissioners  thereof.     *     *     *" 

As  said  before,  the  claims  about  which  you  inquire  are  not 
valid  obligations.  Hence,  the  provisions  of  Section  G.  C.  could  not 
be  resorted  to  in  order  to  postpone  the  time  of  settling  the  same. 

Your  seventh  question  reads  as  follows : 

"If  the  County  Commissioners  cannot  borrow  money  un- 
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der  the  provisions  of  the  section  above  mentioned  to  pay  said 
obligations,  is  tiiere  any  way  in  which  they  could  legally  trans- 
fer money  from  one  fund  to  another  and  thereby  create  a  de- 
ficit in  the  fund  from  which  they  make  the  transfer  and  fund 
said  deficit  under  the  provisions  of  the  aforesaid  mentioned 
Section  5656  6.  C,  thereby  enabling  them  to  pay  obligations 
mtade  in  violation  of  Section  5660  of  the  General  Code?** 

This  question  has  to  do  with  the  transfer  of  money  from  one 
fund  to  another.  An  answer  to  this  question  is  really  rendered  un- 
necessary by  virtue  of  the  answers  that  have  been  given  to  your 
previous  questions,  but  in  passing  let  me  say  that  the  answer  to 
your  sixth  question  answers  this  question. 

The  provisions  of  Section  5656  G.  C.  were  not  Intended  to  make 
provision  for  a  deficit  in  a  certain  fund,  but  were  meant  simply  to 
take  care  of  those  obligations  which  could  not  be  met  at  maturity, 
due  to  the  fact  that  the  county  is  unable  to  pay  the  same. 

Your  eighth  question  reads  as  follows : 

''Where  the  Commissioners  have  knowingly  violated  Sec- 
tion 5660,  in  the  making  of  contracts,  can  they  bind  the  County 
.    for  the  same,  by  giving  tiie  party  who  holds  the  contract  the 
County's  note  for  the  payment  of  the  amount  due  under  the 
contract  ?" 

In  view  of  all  that  has  been  said  heretofore,  this  question  will 
require  no  extended  discussion.  If  the  contract  which  is  entered 
into  contrary  to  the  provisions  of.  Section  5660  6.  C.  is  void,  as  is 
provided  in  Section  5661  G.  C,  then  this  contract  could  not  be  used 
as  a  consideration  for  the  entering  into  by  the  county  commission- 
ers of  another  contract  which  would  be  legal.  •  In  other  words,  if 
there  is  nothing  due  the  contractors  under  the  first  contract,  there 
would  be  no  consideration  by  virtue  of  which  the  county  commis- 
sioners could  enter  into  another  contract  agreeing  to  pay  an  obliga- 
tion some  time  ih  the  future. 

Your  ninth  question  reads  as  follows : 

"Can  the  County  Commissioners  be  held  personally  re- 
sponsible on  their  official  bonds  for  the  payment  of  bills  con- 
tracted in  violation  of  the  plain  provisions  of  the  law,  when 
they  have  knowingly  violated  the  statutes  regulating  the  mak- 
ing of  said  contracts?" 

The  principle  of  law  which  controls  in  this  case  mifi^t  be  stated 
as  follows : 

''Action  on  the  part  of  an  ofilcer  in  excess  of  his  legal  au- 
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thority  will  not  have  the  necessary  effect  of  imposing  upon  him 
a  personal  liebiUty  on  the  contract  which  he  has  signed,  since 
those  with  whom  he  is  dealing  cannot  be  deceived  by  him.  For 
the  extent  of  his  authority  may  be  ascertained  by  an  examina- 
tion of  the  law/' 

This  principle  is  taken  from  Cyc  and  is  substantiated  by  the 
cases  cited  therein  as  authority. 

In  Newman  et  al.  vs.  Sylvester,  42  Ind.,  106,  the  court  lays 

down  the  following  proposition : 

"If  the  party  contracts  as  a  public  officer,  and  in  that  ca- 
pacity acts  honestly,  he  will  not  ordinarily  be  personally  lia- 
ble. If  his  authority  to  act  is  defined  by  public  statute,  all 
who  contract  with  him  will  be  presumed  to  know  the  extent  of 
his  authority,  and  cannot  allege  their  ignorance  as  a  ground 
for  charging  him  with  acting  in  excess  of  such  authority,  un- 
less he  knowingly  misled  the  other  party." 

In  Sanborn  vs.  Neal  et  al.,  4  Minn.,  126,  the  following  is  laid 

down  as  a  correct  principle  of  law : 

"Where  a  person  contracts  for  another  without  authority, 
or  exceeds  the  scope  of  his  authority,  he  is  held  personally  lia^ 
ble ;  but  when  public  agents  in  good  faith  contract  with  parties 
having  full  knowledge  of  the  extent  of  their  authority,  or  who 
have  equal  means  of  knowledge  with  themselves,  they  do  ncft 
become  individually  liable,  unless  the  intent  to  incur  a  per- 
sonid  responsibility  is  clearly  expressed;  although  it  should 
be  found  that,  through  ignorance  of  the  law,  they  may  have 
exceeded  their  authority." 

In  McCurdy  vs.  Rogers,  21  Wis.,  197,  we  have  the  following: 

"In  the  case  of  a  public  agent,  where  his  authority,  or  that 
of  his  principal,  to  contract,  is  derived  from  a  public  statute, 
the  party  contracted  with  is  presumed  to  know  the  limitations 
of  such  authority ;  and  the  doctrine  that  an  agent,  by  contract- 
ing for  his  principal,  affirms  his  authority,  does  not  apply." 

In  all  the  above  I  had  in  mind  your  statement  to  the  effect 
that  the  board  of  county  commissioners  wilfully  ignored  the  law  in 
entering  into  many  of  the  contracts;  but  if  they  wilfully  entered 
into  these  contracts  undoubtedly  those  who  contracted  with  them 
entered  into  the  same  just  as  wilfully. 

Hence,  in  view  of  all  the  above,  it  is  my  opinion  in  answer  to 
the  ninth  question  that  the  county  commissioners  could  not  be 
held  personally  liable  for  the  claims  arising  under  contracts  entered 
into  contrary  to  the  provisions  of  Section  5660  6.  C. 
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The  County  Surveyor  Must  Devote  All  His  Time  to  the  Per- 
formance of  the  Duties  of  His  Office  and  Therefore  Cannot  Under 
any  Circumstances  Perform  Woric  for  Private  Parties,  Unless 
This  WorlK  is  Made  by  Statute  a  Part  of  His  Official  Duties,  in 
Which  Event  the  Fees  Ccdlected  Therefor  Must  be  Turned  Into 
the  County  Treasury — ^The  Deputy  or  Assistant  of  the  County 
Surveyor  Cannot  Perform  Any  Worlt  for  Private  Parties  Durins 
Office  Hours,  Unless  Said  "Work  Has  Been  Made  by  Statute  a 
Part  of  the  Official  Duties  of  the  County  Surveyor,  in  Which 
Event  the  Fees  Received  for  Said  Worl£  Must  be  Turned  Into  the 
County  Treasury.^ — ^The  Deputy  or  Assistant  of  the  County  Sur- 
veyor Outside  of  Office  Hours  May  Perform  Woric  for  Private 
Individuals  Which  is  Not  a  Part  of  the  Official  Duties  of  the 
County  Surveyor,  and  May  Receive  Pay  for  the  Same;  But  This 
Work  Must  be  Done  so  as  Not  to  Interfere  in  Any  Way  With 
the  Performance  of  Public  Duties,  and  in  Such  Manner  as  Not 
to  Impair  in  any  Measure  the  Efficiency  of  the  Deputy  or  Assist- 
ant.— ^In  the  Performance  of  Work  for  Private  Parties  by  a 
Deputy  or  Assistant  of  the  County  Surveyor,  Which  W<n-k  by 
Statute  Has  Been  Made  a  Part  of  the  Official  Duties  of  the  County 
Surveyor,  the  Deputy  or  Assistant  is  Entitled  to  the  Expenses 
Therein  Incurred ;  but  in  Doing  Work  for  Private  Parties  Which 
is  Not  a  Part  of  the  Official  Duties  of  the  Surveyor,  Said  Deputy 
or  Assistant  is  Entitled  to  no  Money  From  the  Public  for  Ex- 
penses Incurred  Therein.  The  Matter  of  Such  Expense  is  Be- 
tween the  Deputy  or  Assistant  and  the  Party  for  Whom  the 
Work  is  Done. 


No.  969 — (Opinion  Dated  January  28,  1918). 

Hon  Milton  Haines,  Prosecuting  Attorney,  Marysville,  Ohio. 

Dear  Sir:     I  have  your  communication  of  January  4,  1918, 
in  which  you  request  my  opinion  on  the  following  state  of  facts: 

"I  am  in  receipt  of  a  copy  of  a  notice  directed  to  the  county 
surveyor  by  the  county  auditor  by  order  of  the  county  commis- 
sioners, that  he,  Chas.  E.  Plain,  county  surveyor,  report  the 
amount  of  money  collected  for  making  surveys,  etc.,  for  pri- 
vate parties,  or  labor  other  than  official  county  work  from  the 
29th  day  of  June,  1917,  to  date  and  from  now  on  a  monthly  re- 
port of  same  as  directed  by  section  7181  (107  O.  L.  110.) 

Mr.  Blain  replies  that  he  understands  that  he  can  not  make 
surveys,  etc.,  for  private  parties  without  paying  in  the  amounts 
to  the  county  treasurer  monthly,  but  that  he  turns  this  part  of 
the  work  over  to  his  deputy,  Mr.  W.  P.  Beightler,  who  is  a  reg- 
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ularly  appointed  deputy,  drawing  a  set  amount  from  the  county 
treasury,  and  that  he  is  entitled  to  the  amounts  collected  as 
wen  as  livery  to  and  from  said  property  surveys,  etc.,  sriving 
as  his  reason  that  the  above  named  section  or  any  other  sec- 
tions of  Ohio  laws  do  not  specify  that  a  deputy  surveyor  shall 
not  be  permitted  to  do  private  surveying  and  collect  the  money 
therefrom  for  his  own  use,  and  that  Section  7181  (105-6  O.  L., 
612)  allows  for  lifery,  meals,  etc." 

While  your  question  has  particular  reference  to  deputies  and 
assistants  of  the  county  surveyor,  it  will  assist  us  to  brielSy  con- 
sider the  provisions  of  law  relating  to  the  county  surveyor  himself. 

The  following  provision  is  found  in  Section  7181,  G.  C,  107 

O.  L.,  110) : 

"The  county  surveyor,  shall  give  his  entire  time  and  atten- 
tion to  the  duties  of  his  office  and  shall  receive  an  annual  sal- 
ary to  be  computed  as  follows :  *  *  */' 

So  it  is  seen  that  the  county  surveyor  has  no  authority  to  do 
private  work  unless  said  work  is  made  a  part  of  the  duties  of  his 
office. 

A  further  examination  of  Section  7181,  supra,  will  disclose 

that  there  is  certain  work  of  a  private  nature  which  is  made  a 

part  of  the  duties  connected  with  the  office  of  county  surveyor,  the 

section  providing: 

"*  *  When  the  county  surveyor  performs  service  in  con- 
nection with  ditches  or  drainage  works  under  the  provisions  of 
Sections  6442  to  6822  inclusive  of  the  General  Code  of  Ohio, 
he  shall  charge  and  collect  the  per  diem  allowances  or  other 
fees  therein  provided  for,  and  shall  pay  all  such  allowances 
and  fees  monthly  into  the  county  treasury  to  the  credit  of  the 
general  county  fund.  *  *" 

The  duties  of  the  county  surveyor,  however,  as  set  forth  in 
said  Sections  6442  to  6822,  inclusive,  are  in  the  main,  if  not  en- 
tirely, public  in  nature;  that  is,  they  are  duties  which  the  county 
surveyor  performs  in  the  main  for  the  county  commissioners. 

Said  Section  7181  further  provides : 

"*  *  The  county  surveyor  shall  do  likewise  when  he  per- 
forms services  under  the  provisions  of  Sections  2807  to  2814 
inclusive  of  the  General  Code  of  Ohio." 

The  duties  prescribed  in  these  sections  are  purely  personal 
or  private,  being  performed  for  private  individuals,  and  the  ser- 
vices performed  for  private  individuals  become  a  part  of  the  duties 
of  the  office  of  county  surveyor,  and  therefore  said  surveyor  is 
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authorized  to  devote  a  part  of  his  time  and  attention  to  the  per- 
formance of  these  duties,  although  the  fees  he  receives  therefor 
must  be  turned  into  the  county  treasury. 

It  must  be  distinctly  understood,  however,  that  outside  of  the 
provisions  set  out  in  said  Section  7181,  relative  to  work  for  pri- 
vate individuals,  the  county  surveyor  has  no  authority  to  do  work 
for  private  individuals,  even  though  he  should  turn  the  fees  received 
therefor  into  the  county  treasury.  His  entire  time  must  be  given 
to  the  duties  of  his  office.  Therefore,  unless  the  statutes  make 
work  for  private  parties  a  part  of  the  duties  connected  with  the 
office  of  county  surveyor,  said  surveyor  is  not  under  any  circum- 
stances authorized  to  do  said  work. 

We  will  turn  now  to  deputies  and  assistants  to  the  county  sur- 
veyor. If  the  duties  of  the  office  are  such  that  the  county  sur- 
veyor cannot  perform  them  alone,  he  is  entitled  to  deputies  and 
assistants. 

Section  2787,  G.  C.  (107  O.  L.,  70),  provides: 

"  *  *  the  county  surveyor  shall  file  with  the  commission- 
ers of  such  county  a  statement  of  the  number  of  all  necessary 
assitants,  deputies,  draughtsmen,  inspectors,  clerks  or  em- 
ployes in  his  office  for  the  year  beginning  on  the  first  Monday 
of  September  next  succeeding  and  their  aggregate  compen- 
sation. ♦  *" 

Section  2788,  G.  C.  (107  O.  L.,  70)  provides: 

"The  county  surveyor  shall  appoint  such  assistants,  depu- 
ties, draughtsmen,  inspectors,  clerks  or  employes  as  he  deems 
necessary  for  the  proper  performance  of  the  duties  of  his 
office.  *  •'' 

It  is  evident  from  the  above  quoted  sections  that  the  sur- 
veyor has  authority  to  employ  only  such  deputies  and  assistants 
as  may  be  necessary  to  enable  him  to  perform  the  duties  of  his 
office.  He  has  no  authority,  neither  is  he  warranted  in  law,  to 
employ  deputies  and  assistants,  whose  services  are  xxaid  for  by  the 
county,  to  engage  in  private  emplojrment.  If  he  has  more  deputies 
and  assistants  than  he  needs  for  the  proper  performance  of  the 
duties  of  his  office,  he  should  discharge  some  of  them.  If  he  has 
no  greater  number  employed  than  will  enable  him  to  perform 
well  the  duties  of  the  office,  then  their  time  should  not  be  given 
to  work  entirely  outside  the  duties  of  the  office,  which  would  be 
at  the  expense  of  the  public.  The  public  pays  for  their  time  and 
is  entitled  to  it. 

With  this  in  mind,  what  rule  should  apply  when  the  duties 
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set  forth  in  Section  7181»  supra^  are  performed  by  a  deputy  or 
asfiiifttant,  for  private  parties?  Exactly  the  same  rule  as  applies 
to  the  surveyor.  In  fact  it*  is  the  surveyor  that  performs  the 
duties,  through  a  deputy  or  assistant,  and  the  fees  collected  for 
the  performance  of  such  work  must  be  turned  into  the  county 
treasury,  whether  the  work  is  done  by  the  county  surveyor  per- 
sonally or  through  his  deputies  and  assistants.  The  expenses  of 
the  deputies  or  assistants,  incurred  in  the  performance  of  the 
duties  set  out  in  said  Section  7181,  would  be  taken  care  of  in  the 
same  manner  as  are  other  expenses  of  the  county  surveyor  or  his 
deputies  or  assistants  in  the  performance  of  other  duties  con- 
nected with  the  office  of  said  surveyor. 

-  But  what  about  the  deputy  or  assistant  performing  work 
for  private  parties  which  is  not  under  the  law  made  a  part  of  the 
duties  of  the  county  surveyor?  What  rule  should  apply  here? 
Exactly  the  same  rule  as  applies  to  the  county  surveyor.  The  depu- 
ties or  assistants  have  no  authority  to  perform  work  for  private 
parties  unless  said  work  is  made  by  law  a  part  of  the  duties  of 
the  office  of  county  surveyor,  even  though  the  fee  should  be  turned 
over  to  the  county  treasury.  The  county  surveyor  is  elected  and 
the  deputies  and  assistants  are  appointed  to  perform  the  official 
duties  of  the  office.  For  this  they  are  paid.  To  this  they  must 
give  their  time  and  attention.  ^ 

We  come  now  to  the  consideration  of  another  *  matter,  viz., 
the  work  which  deputies  and  assistants  to  the  county  surveyor 
might  perform  for  private  parties  outside  of  office  hours.  We  are 
all  aware  that  there  are  certain  hours  in  every  office  known  as 
office  hours,  and  that  ordinarily  the  officers  elected,  together  with 
their  deputies  or  assistants,  are  free  at  the  close  of  said  hours. 
In  so  far  as  the  surveyor  is  concerned,  the  law  is  clear  to 
the  effect  that  he  must  devote  all  his  time  to  the  performance 
of  the  duties  of  his  office.  Under  this  provision  he  cannot  under 
any  circumstances,  as  said  before,  perform  work  for  private  parties 
unless  by  said  statute  said  work  is  made  a  part  of  his  official  duties. 
But  there  is  no  such  a  provision  as  this  relative  to  deputies  and 
assistants  of  the  county  surveyor. 

I  desire  to  call  attention  to  an  opinion  rendered  by  my  pre- 
decessor, Hon.  Edward  C.  Turner,  on  May  4,  1916,  and  found  in 
Vol.  1,  Opinions  of  the  Attorney  General  for  1916,  p.  76  9.The  sec- 
ond paragraph  of  the  syllabus  of  said  opinion  reads  as  follows : 

"A  deputy  county  surveyor  or  an  employe  in  the  county 
surveyor's  office  may  lawfully  perform  services  for  a  munici- 
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pality  or  for  a  private  individual  and  be  compensated  therefor, 
provided  all  the  work  for  such  municipality  or  private  indi- 
vidual is  performed  outside  of  business  hours,  and  with  the 
furtiier  qualification  that  the  amount  of  time  devoted  to  such 
outside  work  must  not  be  so  large  as  to  interfere  in  any  way 
with  the  performance  of  public  duties  or  impair  in  any  meas- 
ure the  efficiency  of  the  deputy  or  employe/' 

I  concur  with  this  opinion  of  my  predecessor,  but  do  not 
believe  it  should  be  extended  in  the  least  beyond  the  principle 
therein  set  forth,  namely,  that  the  deputy  or  assistant  of  a  county 
surveyor  should  not  under  any  circumstances  perform  work  for 
private  parties  during  office  hours,  unless  said  work  is  a  part  of 
the  official  duties  of  the  county  surveyor,  in  which  event  the  fees 
received  by  the  deputy  or  assistant  would  be  turned  over  to  the 
county  treasury,  under  Section  7181,  G.  C.  It  is  my  view  that 
if  the  work  performed  for  private  individuals  is  not  a  part  of  the 
official  duties  of  the  county  surveyor,  the  deputy  or  assistant  of 
the  county  surveyor  cannot  under  any  circumstances  perform  the 
same  during  office  hours,  but  may  perform  them  under  the  con- 
ditions set  forth  by  my  predecessor,  and  receive  pay  therefor. 

Mr.  Turner  in  his  above  mentioned  opinion  states  at  p.  771: 

"I  am  fully  aware  that  a  situation  under  which  the  depu- 
ties and  assistants  may  accept  private  emplojrment,  is  subject 
,     to  grave  abuse,  and  would  prefer  to  reach  the  conclusion  that 
outside  employment  may  not  be  accepted  under  any  circum- 
stances, if  I  were  able  so  to  do." 

• 

I  might  say  that  I  am  of  the  opinion  the  legislature  had  in 
mind  this  grave  abuse  and  therefore  greatly  limited  the  right  of 
the  surveyor  and  his  deputies  and  assistants  to  accept  private 
employment.  I  further  desire  to  say  that  in  the  event  the  depu- 
ties and  assistants  of  the  county  surveyor  do  perform  work  for 
private  parties  outside  of  office  hours,  they  are  not  entitled  to 
any  expense  whatever  incurred  in  the  performance  of  said  duties. 
This  is  purely  a  private  matter  between  the  deputy  or  assistant  and 
the  one  for  whom  the  Work  is  done,  and  the  public  is  not  held  re- 
sponsible for  the  expenses  so  incurred. 

Hence  answering  your  question  specifically,  I  desire  to  lay 
down  the  following  propositions: 

1.  The  county  i^urveyor  must  devote  all  his  time  to  the  per- 
formance of  the  duties  of  his  office  and  therefore  cannot  under 
any  circumstances  perform  work  for  private  parties,  unless  this 
work  is  made  by  statute  a  part  of  his  official  duties,  in  which  event 
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the  fees  collected  therefor  must  be  turned  into  the  county 
treasury. 

2.  The  deputy  or  assistant  of  the  county  surveyor  cannot  per- 
form any  work  for  private  parties  during  office  hours,  unless  said 
work  has  been  made  by  statute  a  part  of  the  official  duties  of  the 
county  surveyor,  in  which  event  the  fees  received  for  said  work 
must  be  turned  into  the  county  treasury. 

3.  The  deputy  or  assistant  of  the  county  surveyor  outside  of 
office  hours  may  perform  work  for  private  individuals  which  is 
not  a  part  of  the  official  duties  of  the  county  surveyor,  and  may 
receive  pay  for  the  same;  but  this  work  must  be  done  so  as  not 
to  interfere  in  any  way  with  the  performance  of  public  duties, 
and  in  such  a  manner  as  not  to  impair  in  any  measure  the  effi- 
ciency of  the  deputy  or  assistant. 

4.  In  the  performance  of  work  for  private  parties  by  a  deputy 
or  assistant  of  the  county  surveyor,  which  work  by  statute  has 
been  made  a  part  of  the  official  duties  of  the  county  surveyor,  the 
deputy  or  assistant  is  entitled  to  the  expenses  therein  incurred; 
but  in  doing  work  for  private  parties  which  is  not  a  part  of  the 
official  duties  of  the  surveyor,  said  deputy  or  assistant  is  entitled 
to  no  money  from  the  public  for  expenses  incurred  therein.  The 
matter  of  such  expense  is  between  the  deputy  or  assistant  and 
the  party  for  whom  the  work  is  done. 

The  above  opinion  is  rendered  and  conclusions  drawn  on  the 
theory  that  the  deputy  to  whom  you  refer  is  a  regularly  employed 

■ 

deputy  and  not  one  who  works  simply  a  part  of  the  time.  To  be 
sure,  the  deputy,  if  employed  for  part  time  only  by  the  county 
surveyor,  would  be  entitled  to  accept  private  employment  under 
the  conditions  set  out  in  the  opinion  during  the  time  he  is  not  em- 
ployed by  the  surveyor. 

In  other  words,  the  deputy  would  be  entitled  to  accept  pri- 
vate employment  outside  of  business  hours. 

Further,  inasmuch  as  the  county  surveyor  is  compelled  to 
devote  all  his  time  and  attention  to  the  duties  of  his  office,  it  would 
not  be  lawful  for  him  to  turn  over  to  his  deputy  strictly  private 
work,  on  the  theory  that  the  fees  received  for  the  same  would 
be  divided  between  the  deputy  and  the  surveyor. 
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Hi  These  Counties  Where  There  Is  no  County  Inflrmnry*  the  Town^ 
ship  Trustees  are  Given  Complete  Jurisdiction  Over  the  Bntlni 
Township,  Including  any  YiUages  That  may  be  Located  Thereiii^ 
Relative  to  the  Indigent  Poor  and  are  Given  I^ower  to  Levy  Ad- 
ditional Tax  to  Talte  Care  of  the  Expmses  Incident  to  the  Carias 
of  Said  Poor.  (Sections  5646  and  5647  General  Code).— In  Those 
Cases  in  Which  the  Boundaries  of  a  City  Have  Become  Go- 
terminus  with  the  Boundaries  of  a  Township,  the  Wasrd  or  Dis- 
trict Physician,  if  There  are  Any  Appointed,  Would  AffMd  R^ 
Hef  to  the  Sick  Poor,  and  if  There  is  no  District  or  Ward  Physi- 
cian Appointed,  the  Director  of  Public  Safety  Would  in  All  Cases 
Afford  Relief  to  the  Indigent  Poor  of  the  City  Who  are  not  Sick. — 
Under  Sections  4368  to  4370  Inclusive,  General  Code,  the  Di- 
rector of  Public  Safety  Would  be  the  Proper  Official  to  Care  fM* 

.  the  Sick  Poor  in  Cities,  in  the  Event  There  has  Been  no  Dis- 
trict or  Ward  Physician  Appointed  by  the  Board  of  Health,  and 
the  Indigent  Poor  of  the  City,  Who  Are  not  Sick.~The  Council 
of  a  Village  is  in  the  First  Instance  the  Proper  Municipal  Au- 
thority to  Administer  General  Poor  Relief  in  a  Village  Whose 
Corporation  Limits  are  Co-terminus  with  Those  of  a  Township. 


No.  997— (Opinion  Dated  February  6,  1918.) 

Hon.  Samuel  Doerfler,  Prosecuting  Attorney,  Cleveland,  Ohio. 

Dear  Sir:  I  have  your  communication  of  January  10,  1918, 
in  which  you  ask  my  opinion  upon  the  following  questions : 

1.  Can  the  township  trustees  administer  poor  relief  in  villages 
in  their  township  in  a  county  in  which  there  is  no  in- 
firmary? 

2.  What  rule  should  be  made  to  apply  in  those  cases  in  which 
the  boundaries  of  a  city  or  village  become  coterminous  with 

the  boundaries  of  a  township? 

« 

I  will  limit  the  answer  to  your  first  question  to  the  authority 
of  township  trustees  to  administer  poor  relief  in  villages  in  their 
township,  in  a  county  in  which  there  is  no  infirmary.  I  do  this 
for  the  reiason  that  the  poor  laws  relating  to  counties  having  no 
infirmary  differ,  in  reading  at  least,  from  those  provisions  of  law 
applying  to  counties  having  county  infirmaries. 

Sections  3488  and  3489  G.  C.  particularly  pertain  to  the  ques- 
tion under  consideration.    They  read  as  follows : 

''Sec.  3488.  When  the  trustees  of  a  township  in. a  county 
having  no  county  infirmary,  are  satisfied  that  a  person  in  such 
township  ought  to  have  public  relief  they  shall  afford  such 
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relief  at  the  expense  of  their  township  m  in  their  opinion  the 
necessities  of  the  person  require.  When  more  thftn  tempw* 
ary  relief  is  required,  they  shall  post  a  notice  in  three  public 
places  in  the  township,  specifying  a  time  and  place  at  which 
they  will  receive  proposals  for  the  maintenance  of  such  per- 
son, which  notice  shall  be  posted  at  least  seven  days  before  the 
day  therein  named  for  receiving  proposals/' 

Sec.  3489.  The  township  trustees  may  contract  with  such 
person  as  they  may  think  suitable  to  take  charge  of  and  main- 
tain such  person,  which  shall  be  on  the  most  reasonable  terms, 
but  not  for  more  than  one  year  at  any  one  time.  If  the  legal 
settlement  of  such  person  is  not  within  this  state,  or  is  un- 
known, they  shall  keep  an  accurate  account  of  nioneys  so  ex- 
pended, and  certify  it,  with  the  vouchers  therefor,  to  the 
county  commissioners,  who  shall  cause  the  amounts  so  paid 
to  be  refunded  to  such  township  from  the  county  treasury,  on 
the  warrant  of  the  county  auditor." 

From  the  provisions  of  Section  3488  G.  C.  it  will  be  seen  that 
these  two  sections  apply  to  those  counties  having  no  county  in- 
firmary.   Section  3488  begins: 

''When  the  trustees  of  a  township  in  a  county  having  no 
county  infirmary,"  etc. 

These  two  sections  differ  from  the  other  sections  of  the  chap- 
ter, in  that  in  practically  all  of  the  other  sections  we  find  the 
language,  "or  the  proper  ofiicers  of  each  municipal  corporation 
therein."  In  the  two  sections  above  quoted  this  language  is  not 
found. 

As  a  village  located  in  a  township  is  a  part  of  the  township, 
the  township  trustees  under  Section  3488  G.  C.  would  have  the 
power  and  duty  to  take  care  of  the  indigent  poor,  whether  they 
be  located  outside  of  a  village  in  the  township,  or  within  the  limits 
of  the  village.  That  this  was  the  intention  of  the  legislature,  is 
manifested  by  a  study  of  the  history  of  the  Act  relating  to  the 
poor. 

In  73  O.  L.  233  we  find  an  act  entitled:  "An  Act  for  the 
relief  of  the  poor,  and  to  repeal  certain  Acts  therein  named." 
Section  21  of  this  Act  provided  for  the  poor  in  those  counties 
having  no  infirmaries,  and  it  is  instructive  to  note  that  in  the 
whole  Act  as  found  in  73  O.  L.  233  no  reference  was  made  to  the 
'proper  officers  of  each  municipal  corporation  therein,"  but  the 
trustees  of  the  township  were  given  the  power  and  duty  to  afford 
relief  to  the  indigent  poor  in  the  township. 

In  98  O.  L.  278  this  Act  was  amended  and  one  of  the  main 
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changes  that  were  made  was  the  insertion  in  every  section  which 
related  to  the  care  of  the  indigent  poor  of  the  phrase  "the  proper 
officers  of  each  municipal  corporation  therein/'  or  words  to  that 
effect.  This  insertion  was  made  in  every  section  excepting  the  one 
pertaining  to  those  counties  having  no  infirmaries,  which  in  the 
original  Act  was  Section  21.  It  was  not  modified  in  that  respect 
but  was  still  made  to  read  that  the  trustees  of  the  township  in 
any  county  having  no  infirmary  should  afford  relief  to  persons  in 
such  township,  and  it  now  so  reads  in  Sections  3488  and  3489  G.  C. 

From  all  the  above  it  is  clear  that  the  legislative  intent  was 
to  make  a  distinction  between  those  counties  having  county  in- 
firmaries and  those  having  none,  and  it  is  fairly  clear  that  the 
legislature  at  least  intended  the  township  trustees  of  those  counties 
having  no  ccfunty  infirmary  to  afford  relief  to  the  indigent  poor 
located  not  only  in  the  township  outside  the  boundaries  of  a  village 
in  the  township,  but  also  to  tiiose  persons  located  in  the  village. 

There  is  another  bit  of  interesting  history  connected  with 
the  legislation  pertaining  to  the  indigent  poor  of  those  counties 
having  no  county  infirmary,  which  throws  some  light  upon  the 
question  about  which  you  inquire. 

Section  5646  G.  C.  provides  for  a  leyy  to  be  made  by  the  trus- 
tees of  each  township,  "for  township  purposes,  including  the  relief 
of  the  poor.''  It  seems  that  the  legislature  felt  that  the  provision 
contained  in  this  section  was  not  sufficient  to  enable  the  township 
trustees  to  take  care  of  the  indigent  poor  of  the  various  townships 
in  counties  where  there  is  no  county  infirmary.  This  is  evident 
from  the  fact  that  Section  5647  G.  C.  was  enacted,  which  reads  as 
follows : 

"In  counties  where  there  are  no  county  infirmaries,  a 
township  tax  in  addition  to  the  tax  provided  in  the  next  pre- 
ceding section,  and  not  to  exceed  one  mill  and  five-tenths  of  a 
mill  on  each  dollar  of  the  taxable  property  of  the  township, 
may  be  levied  for  the  relief  of  the  poor,  to  be  applied  solely 
to  that  purpose." 

From  these  two  sections  it  appears  that  in  those  counties 
where  there  is  no  county  infirmary,  the  township  trustees  are 
given  complete  jurisdiction  over  the  entire  township,  including 
any  village  that  may  be  located  therein,  relative  to  the  indigent 
poor,  and  are  given  power  to  levy  an  additional  tax  to  take  care 
of  the  expense  incident  to  the  care  of  said  poor. 

This  answers  your  first  question  in  so  far  as  it  applies  to 
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those  counties  in  which  there  is  no  county  infirmary.  As  stated 
before,  I  am  not  passing  on  counties  which  have  county 
infirmaries.  . 

Your  second  question  relates  to  those  municipalities  which 
have  become  coterminous  with  the  boundaries  of  a  township. 

Section  3512  G.  C.  reads  in  part: 

''When  the  corporate  limits  of  a  city  or  villa^re  become 
identical  with  those  of  a  township,  all  township  offices  shall  be 
abolished,  and  the  duties  thereof  shall  thereafter  be  performed 
by  the  corresponding  officers  of  the  city  or  village,     *     *     **' 

« 

Of  course  in  such  a  case  there  is  no  longer  township  trustees 
to  give  relief  to  the  indigent  poor,  and  the  only  question  is  as  to 
who  are  the  corresponding  officers  of  the  city  or  village.  Upon 
these  officers,  whoever  they  are,  would  devolve  the  duty  of  taking 
care  of  the  indigent  poor  within  such  a  municipality. 

My  predecessor,  Hon.  Timothy  S.  Hogan,  held  as  follows  in 
an  opinion  rendered  by  him  on  February  27,  1911,  to  the  State 
Board  of  Health,  and  which  is  found  in  Vol.  1  of  the  Annual 
Report  of  the  Attorney  General  for  1911-1912,  p.  854  (syllabus) : 

'The  board  of  health  is  given  exclusive  jurisdiction  to 
care  for  sick  poor  of  the  municipality,  under  the  statutes, 
whether  said  'sick  poor'  have  infectious  or  contagious  diseases 
or  not" 

I  concur  in  said  holding  of  Mr.  Hogan. 

Section  4408  G.  C.  reads  in  part  as  follows  : 

"*  *  *  The  board  may  appoint  a  clerk,  and  with  the 
consent  of  council,  as  many  ward  or  district  physicians,  or  one 
ward  physician  for  each  ward  in  the  city  as  it  deems  neces- 
sary." 

It  was  these  officials  that  Mr.  Hogan  held  should  take  care 
of  the  sick  poor  of  a  municipality,  whether  they  be  sick  from  in- 
fectious or  contagious  diseases  or  not.  The  question,  of  course, 
remains  as  to  what  official  takes  care  of  the  indigent  poor  who  are 
not  sick  and  what  officer  would  take  care  of  the  sick  poor  of  a 
municipality,  provided  no  ward  or  district  physician  has  been  ap- 
pointed by  the  Board  of  Health.  Mr.  Hogan  held  in  said  opinion 
that  in  such  an  event  some  other  ''proper  authorities"  might  afford 
the  relief. 

It  is  my  opinion,  without  quoting  the  sections,  that  under 
Sections  4868  to  4370  inc.  G.  C  the  director  of  public  safety  would 
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be  the  proper  official  to  care  for  the  sick  poor  in  the  eitiea,  in  ttie 
event  there  haa  been  no  district  or  ward  physician  appointed  by 
the  board  of  health,  and  the  indigent  poor  of  the  city  who  are  not 

Hence,  answering  your  question  specificaUy,  in  those  cases 
in  which  the  boundaries  of  a  city  have  become  coterminous  with 
the  boundaries  of  a  township,  the  ward  or  district  physicians,  if 
there  are  any  appointed,  would  afford  relief  to  the  sick  poor,  and  if 
there  is  no  district  or  ward  physician  appointed,  the  director  of 
public  safety  would  afford  such  relief.  The  director  of  public 
safety  would  in  all  cases  afford  relief  to  the  indigent  poor  of  the  city 
who  are  not  sick. 

It  is  possible  that  you  may  have  in  mind  a  case  in  which  the 
municipality,  the  boundaries  of  which  are  coterminous  with' those 
of  a  township,  is  a  village.  In  that  case  the  result  would  of  course 
be  different.  The  council  of  a  village,  unlike  that  of  a  city,  is  not 
a  purely  legislative  body.  It  does  have  the  power  to  levy  taxes 
and  appropriate  funds,  and  the  general  power  to  contract  on  behalf 
of  the  village.  In  these  respects  it  ''corresponds''  to  the  board  of 
trustees  of  a  township.  There  is  no  other  municipal  agency  more 
closely  corresponding  to  the  trustees. 

Hence,  in  my  opinion,  the  council  is  in  the  first  instance  the 
proper  municipal  authority  to  administer  general  poor  relief  in  a 
village  whose  corporate  limits  are  coterminous  with  those  of  a 
township. 

A  village  council  has  authority,  under  Section  4385  6.  C,  to 
confer  upon  the  village  marshal  and  his  force  "other  powers  not 
inconsistent  with  the  nature  of  their  offices''  than  those  directly 
conferred  by  law.  Without  passing  upon  the  question,  it  might  be 
thus  called  to  the  aid  of  the  council  in  the  practical  administration 
of  the  poor  laws. 


DEPARTMENT  OF  BANKS  AND  BANKING 


CHANGES  IN  INCORPORATED  BANKS 

The  Brighton  German  Bank,  Cincinnati,  Ohio;  name  changed 
to  The  Brighton  Bank  &  Trust  Company,  adding  trust  powers,  Jan- 
uary 9,  1918. 

The  Western  German  Bank,  Cincinnati,  Ohio;  capital  stock 
increased  from  $376,000.00  to  $500,000.00 ;  named  changed  to  The 
Western  Bank  &  Trust  Company,  January  11,  1918. 

The  West  End  Bank  &  Trust  Company,  Cincinnati,  Ohio; 
capital  stock  increased  from  $100,000.00  to  $125,000.00;  name 
changed  to  The  Cincinnati  Bank  &  Trust  Company,  adding  safe 
deposit  powers,  January  11,  1918. 

The  Detroit  Avenue  Savings  &  Banking  Co.,  Cleveland,  Ohio; 
capital  stock  increased  from  $100,000.00  to  $200,000.00;  name 
changed  to  the  Detroit  Avenue  Savings  &  Trust  Co.,  January  14, 
1918. 

The  Mohawk  German  Bank  Company,  Cincinnati,  Ohio;  name 
changed  to  The  Mohawk  State  Bank,  January  21,  1918. 


CAPITAL  STOCK  INCREASED  IN  FOLLOWING  BANKS 

The  Southern  Ohio  Savings  Bank  Co.,  Cincinnati;  capital  in- 
creased from  $50,000.00  to  $100,000.00,  February  4,  1918. 

The  Minerva  Savings  &  Trust  Co.,  Minerva,  Ohio;   capital 
stock  increased  from  $60,000  to  $76,000. 
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SUPREME  COURT 


MOTION   DOCKET. 

9*76.  The  A.  H.  Pugh  Printing 
Company  v.  The  H.  W.  Weisbrodt 
Cqmpany.  Mbtlon  by  defendant  to 
dismiss  petition  tn  error  in  cause  No. 
15739  on  the  General  Docket.  Su^s- 
tained. 

9701.  The  Mutual  Electjric  Com- 
pany V,  The  Village  of  Pomeroy,  Ohio. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Meigs  county  to 
certify  (ts  record.    Sustained. 

9704.  Fites  ft  Gray  et  al.  v.  H.  E. 
Gray.  Motion  for  an  order  directing 
the  Court  of  Appeals  of  Holmes  coun- 
ty to  certify  its  record.     Overruled. 

9705.  Robert  Cunningham  et  aJ.  v. 
Leland  S.  Lovell,  a  minor.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Holmes  county  to  certify  its 
record.     Overruled. 

9707.  In  the  matter  of  the  contest 
of  election  in  the  City  of  Niles,  O. 
John  Savu  v.  City  of  Niles,  Ohio.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Trumbull  county  to  cer- 
tify its  record.     Overruled. 

9715.  City  of  Cincinnati  by  etc.,  v. 
The  Public  Utilities  Commission  of 
Ohio.  Motion  by  John  C.  Rogers  and 
James  M.  Wise  to  be  made  parties 
defendant  in  Cause  No.  15798  on  the 
■General    Docket.     Overruled. 

9716.  William  C.  Heindel  v.  Claude 
Baker.  Motion  by  defendant  to  dis- 
miss petition  in  error  in  Cause  No. 
15845  on  the  General  Docket.  Sus- 
tained. 

9718.  The  Ashtabula  Rapid  Transit 
Company  v.  City  of  Ashtabula  et  al. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Ashtabula  coun- 
ty to  certify  its  record.     Overruled. 

9719.  Lee  McMahan,  a  minor  v. 
Robert  Lindsay.  Motion  for  an  order 
directing  the  Court  of  Appeals  of 
Cuyahoga  county  to  certify  its  record. 
Sustained. 

9720.  :^;me8t  P.  Mignery  v.  The 
State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  court  of 
appeals  of  Williams  county.  Over- 
ruled.- 

9724.  The  Western  Live  Stock  In- 
sunance  C6mpany  v.  Emma  Bower. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Logan  county  to 


ceirtify  its  record.    0v«mil6d. 

9728.  Charles  A.  Nuzan  et  al.  v. 
Catherine  S.  Glidden  et  al.  BIJotlon 
for  an  order  directing  the  court  of 
appeals  of  Ferry  county  to  certify  its 
a-ecord.     Overruled. 

GENERAL  DOCKET. 

15169.  The  Sylvania  Home  Tele- 
phone Co.  V.  The  Berkey  Firmen' 
Mutual  Telephone  Company  et  al. 
LUCAS.     Dismissed. 

15587.  Mike  Roma  v.  The  Indus- 
trial Commission  of  Ohio.  MAHON- 
ING. Judgment  of  court  of  appeals 
reversed  and  that  of  common  pleas 
modified  and  affirmed  as  modified. 

15602.  Charles  H.  Zarbaugh.  Treas.. 
V.  John  P.  Ellinger.  FAIRFIELD. 
Jtidgment  reversed. 

15622.  The  State  of  Ohio  ex  rel. 
Howard  N.  Snedeker  v.  William  D. 
Pulton,  Secretary  of  State.  IN  MAN- 
PAMUS.  Dismissed  on  motion  of 
plaintiff  without  prejudice  at  costs  of 
plaintiff. 

15686.  Ira  Chase  Koehne,  a  tax- 
payer. V.  The  City  of  Dayton  et  al. 
MONTGOMEniY.     Judgment  affirmed. 

15708.  The  State  of  Ohio  ex  rel. 
Charles  S.  Snapp  v.  C.  M.  Goul  et  al. 
CHAMPAIGN.     Judgment  affirmed. 

15709.  The  State  of  Ohio  ex  rel. 
Maxwell  G.  Steven«  v.  C.  Bl.  Goul 
et  al.  CHAMPAIGN.  Judgment  af- 
firmed. 

15729.  Charles  W.  Patterson  v. 
Joseph  V.  Patterson  et  al.  HANCOCK. 
Petition  in  error  dismissed  for  failure 
to  file  printed  record. 

15750.  John  S.  Jones  v.  The  Turaey 
&  Jones  Co.  et  al.  FRANKLIN.  Judg- 
ment of  court  of  appeals  modified  and 
as  modified*  affirmed. 

15767.  The  New  Tork  Central  Rail- 
road Co.  V.  The  Public  Utilities  Com- 
mission. PUBLIC  UTIUTIBS  COM- 
MISSION. Order  reversed  and  re- 
manded. 

15769.  Harriet  Taylor  Upton  et  al. 
V.  William  D.  Fulton,  Secretary  of 
Ohio.  FRANKLIN.  Dismissed  for 
failure  to  file  printed  record. 

15786.  The  State  of  Ohio  ex  rel.  The 
Franklin  County  Agricultural  Society 
V.  William  Stroop  et  al.  IN  MAN- 
DAMUS. Demurrer  overruled.  20 
days  leave  to  file  answer. 
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SECRETARY  OF  STATE 


NEW  CORPORATIONS 

The  Ohio  Tracking  Co.,  Cleyeland; 
110,000.  James  R.  Marker,  Joseph  J. 
Rowe,  John  J.  Joyce,  CSiarles  Schull- 
man,  C.  H.  Duncan. 

The  Thozlne  Co.,  Cleveland;  |60,- 
000.  H.  E.  Long,  J.  A.  Friend,  F.  H. 
Wheeldln,  J.  G.  Reyant,  ESlmer  W. 
Waite. 

The  Besuden  Realty  Co.,  Cincin- 
nati; $60,000.  Frederick  F.  Besnden, 
Chauncey  A.  Besuden,  David  H.  Be- 
suden, Ctoorge  K.  Besuden,  Mathilde 
B.  Fisher,  Waldemar  H.  Besuden,  Ed- 
ga*r  Stark,  Ferdinand  Jelke  Jr. 

The  George  E.  Shaw  &  Son  Co., 
Cleveland;  $10,000.  Albert  E.  Shaw, 
Iva  J.  Shaw,  Hary  P.  Shaw,  John  E. 
Washburn,  L.  C.  Brooks. 

The  Elyrla  Market  &  Storage  Co., 
Elyria;  $20,000.  S.  A.  Hqpirltz,  R.  H. 
Rice,  Lee  ^treup.  L.  B.  Fauver,  F.  L. 
Hamel. 

The  Davis  Welding  &  Manufactur- 
ing Co.,  Cincinnati,  $75,000.  Augus- 
tine Davis  Jr.,  Arthur  L.  Betts,  Floyd 
G.  Williams,  Peter  Scola,  Frank  H. 
Shaffer. 

The  S.  W.  Cashner  Motor  Car  Co., 
$125,000;  Canton.  S.  W.  Cashner,  P. 
L.  Heckman,  A.  R.  Lemmon,  L.  F. 
Cunningham.  James  E.  Robinson. 

The  Ohio  Permanent  Roads  Con- 
struction Co.,  Cleveland;  $1,750,000. 
Slgmond  Sanger,  M.  Siglow,  Otto  H. 
Spengler,  Albeit  J.  Krans,  T.  Woos- 
ter. 

The  Ironton  Fire  Brick  Co.,  Iron- 
ton;   $20,000  to  $50,000. 

The  Sechler  &  Co.,  Cincinnati; 
$600,000  to   $750,000. 

The  Brldgewater  Machine  Co..  Ak- 
ron;  $20,000  to  $250,000. 

The  People's  Savings  &  Loan  Co. 
of  Urbana,  Ohio,  Urbana;  $2,500,000 
to   $5,000,000.      • 

The  Home  Savings  &  Loan  Co.  of 
Kenton,  Kenton,  Ohio;  $2,000,000  to 
$3,000,000. 

The  Raymond  Bag  Co.,  Mlddletown; 
$50,000  to  $100,000. 

The  Phoenix  Ice  Machine  Co. 
Cleveland;  $25,000  to  $75,000. 

The  Lauton  Truck  Co.,  Youngstown, 
$150,000.  O.  W.  Lau.  Harry  Vlall. 
John  T.  Harrington,  U.  C.  DeFord,  J. 
W.  Blackburn. 


The  Callahan  Coal  Co.,  Salem,  $26,- 
000.  E.  H.  Giffin,  A.  P.  MuUlns,  R. 
E.  Kendall,  R.  L.  Schiller,  Homer  Cal- 
lahan. 

The  Buckeye  Motor  Co.,  East  Liver- 
pool, $12,000.  W.  M.  Litten,  W.  A. 
Hobbs,  M.  P.  Morley,  Monroe  Patter^ 
son,  N.  L.  Hague. 

The  Novegreder  Realty  Co.,  Clove- 
land,  $50,000.  Joseph  Novogroder,  A. 
Greenwald,  Sol  Edgert,  J.  N.  Ulmer, 
Julius  Klefeld,  Eklgar  A.  Hahn. 

The  Ohio  Drug  and  Merchandise 
Co.,  Columbus,  $100,000.  Claude 
Meeker,  R.  C.  Johnson,  R.  C.  Baker, 
Matilda  Heinrich.  H.  G.  Stowell. 

Central  Ohio  Coal  Co.,  Columbus, 
$50,000.  A.  L.  Nichols,  W.  O.  Shack- 
lett,  P.  F.  Wilkinson,  T.  C.  Mclntire, 
H.  P.  Muhlbach,  H.  D.  Kellison. 

Blakeslee-Frolklng-Prout  Co.,  Cleve- 
land, $1,000.  Raymond  F.  Blakeslee, 
Harrison  C.  PYolklng,  John  A.  W. 
Prout,  Gladys  H.  Prout,  Rose  Blakes- 
lee. 

Bachmeyer-Lutmer  Press  Co.,  Cin- 
cinnati, $40,000.  Joseph  Lutmer,  A. 
J.  Onneman,  Miriam  Schechter,  Rots- 
alyn  Rettich,  Stanley  Bachmeyer. 

Weigle  Co.,  Cleveland,  $100,000. 
Keith  E.  Weigle.  Victor  A.  Weigle,  P. 

A.  White,  J.  G.  Fogg,  M.  M.  Feidner. 
Athens   Coal     Co.,   Athens,   $10,000. 

Field  Scott,  Carl  H.  Porter,  Fred  R. 
Porter,  Maroe  Sater  Scott,  Rhoda  W. 
Porter,  Jennie  C.  Porter. 

Shadyside  Auto  Co.,  Shadyside,  $10,- 
000.  W.  T;  Jones.  O.  M.  Atkinson,  J. 
C.  Berry,  M.  D.  Mayhugh,  Joseph 
Mitchell.  John  A.  Robinson,  J.  R.  Ga- 
bel,  Crawford  Neff. 

Central  Auto  Supply  Co.,  Cincinnati, 
$10,000.  L.  W.  Eiser,  J.  C.  Smith,  Wm. 
Boche,  A.  Leussing,  Arthur  E.  George. 

W.  A.  Southam,  Cleveland,  $25,000. 
W.  A.  Soutlium.  Frank  H.  Cox.  George 
E.  H.  Kerruish,  G<race  B.  I^wis,  B.  O. 
Salisbury. 

Hastings  Lock  Co.,  Niles.  $25,000.  R. 

B.  Hastings.  W.  R.  Ash,  Henry  A. 
Kreuzwieser,  Charges  Crow.  Wilford 
H.  McLain.  W.  F,  MacQueen. 

Fairlawn  Supply  ft  Coal  Co..  Fair- 
lawn,  $50,000.  C.  E.  Howard,  C.  B. 
Hays,  R.  L.  Pardee,  6.  W.  Auten.  Vel- 
ma  Blount. 

Riverside     Gas     Coal   Co.,   Martins 
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Perry,  $60,000.  W.  B.  Francis,  Wm. 
Oildersleeve,  A.  M.  Ambrose,  George 
W.  Reece,  Arthur  Dlskson. 

Warner  Manufacturing  Co.,  Toledo, 
$10,000.  Thomas  W.  Warner,  G-.  D. 
Moore,  Rathbun  Puller,  E.  S.  Janney, 
Edward  Henry  Witkers. 

Central  Market  Co.,  Akron,  $25,000. 
W.  J.  Laub,  Charles  L.  Wilcox,  Wm. 
Bermingham,  J.  O'Connor,  Harvey  E. 
Simon. 

William  P.  Patton  Coal  Co.,  Nel- 
sonYille,  $25,000.  William  P.  Patton, 
Joe  Dewhurst,  Prank  Patton,  George 
M.  Merritt,  Hazel  G.  Patton. 

C.  L*.  Kln^  Co.,  Lancaster,  $100,000. 
C.  L.  King,  Wm.  Strode,  Dorothy  V. 
King,  Addle  Strode,  E.  J.  Mellott. 

Kohut  Rubber  &  Tire  Co.,  Gallipolls, 
$100,000.  Charles  B.  Clark,  Paul  Dye, 
John  V.  Dale,  A.  S.  Richardson,  L. 
Ward  Crane. 

Cline  Pharmacy  Co.,  Athens,  $40,000. 
J.  Halliday  Cllne,  George  E.  Whipple, 
Minnie  H.  Cline,  Linna  R.  Whipple, 
Audra  M.  Ludwick. 

Cook-Crane  Co.,  Akron,  $5000.  G. 
Cook,  O.  E.  Crane,  B.  L#.  McEvelia,  L. 
M.  Clevenger,  B.  Bragg. 

Cleveland  Tumbuckle  Co.,  Cleve- 
land, $10,000/  R.  P.  Daniels,  W.  E. 
ShoU,  G.  J.  Huber,  M.  M.  Daniel,  Ed- 
ward W.  Daniel. 

The  Bloch  Jewelry  Novelty  Co.. 
Cleveland.  $10,000.  A.  E.  Bemsteen, 
Isadore  Weissberg,  Harry  Greenbaum, 
Samuel  Bloch,  Irene  Nungesser. 

Guaranteed  Remedies  Co.,  Elyria, 
$10,000.  A.  Altfeld,  K.  L.  Sage,  S.  J. 
George,  'Gieo.  R.  Allen.  Alma  M. 
George. 

Carrollton  Auto  Transit  Co.,  Carroll- 
ton,  $10,000.  Harry  R.  Kemerer.  E.  L. 
Cavitt,  William  Maffett,  P.  C.  MIcCul- 
ly.  H.  J.  Richards. 

Ellas  &  Lowenstein  Co.,  Cincinnati, 
$76,000.  Herman  Lowenstein,  Sig- 
mund  Peld.  EHsie  A.  Gentscb,  Max  E. 
Loeb,  Alfred   M.  Cohen. 

P.  L.  West  Motor  Car  Co.,  Ironton, 
$10,000.  Prank  I^  West.  Bertram 
Strauss.  H.  J.  Lenz.  Lewis  C.  Qreiser, 
Walter  A.  Todd. 

Pield  Co..  Toledo.  $10,000.  Herman 
Jjefkowitz,  Rose  T;  Lefkowitz,  Oliver 
Gross,  Mlax  S.  Petosky,  David  B.  Epp- 
stein. 

Postoria  Central  Drug  Co.,  Postoria, 
$10,000.  T.  T.  Rosendale.  Henry  J. 
AJdams.  M.  H.  Rosendale,  V.  L.  Adams, 
Geo.  L.  Teager. 

No-Leak  Roofing  and  Paint  Co.,  To- 


ledo, $12,000.  WiUard  P.  WUder. 
Reuben  A.  Bueche,  Herman  P.  Wltker, 
George  A.  Bassett,  Ll  A.  Johns. 

Kirkwood  Coal  Co.,  Bellaire,  $25,- 
000.  George  D.  Spragg.  S.  B.  Grow. 
W.  G.  McClain,  R.  W.  HaU,  L.  L.  Cun- 
ningham. 

Antlers  Oil  &  Gas  Co.,  Columbus, 
$100,000.  Edgar  Denman,  John  D.  P. 
Elder,  C.  E.  Sarber,  E.  L.  Keller,  C. 
A.  Shirey. 

Wyman  Shoe  Co.,  Toledo.  $10,000. 
Isidore  J.  Proper,  Thomas  S.  Anbry, 
William  C.  Rowe,  Clara  C.  Unenku- 
gel.  Bertha  M.  Compton. 

Increases 

The  Block  Co.,  Cleveland,  $75,000  to 
$100,000  . 

The  Akron  Rubber  Mold  and  Ma- 
chine Co.,  Akron,  $300,000  to  $600,000. 

The  McMyler^Interstate  Co.,  Cleve- 
land, $2,000,000  to  $3,000,000. 

Oak  Rubber  Co.,  Ravenna.  $5000  to 
$50,000. 

Blumenstock  &  Reid  Co.,  Clevehuid. 
$125,000  to  $200,000. 

People's  Savings  &  I^an  Co.  of  Lee- 
tonia,  Ohio.  Leetonia.  $250,000  to  $500.- 
000. 

Hraden  Printing  Ink  Co..  Cleveland. 
$10,000  to  $25,000. 

Euclid  Avenue  Pireproof  Storage 
Co.,  Cleveland.  $1,000  to  $75,000. 

Nigh  Lumber  Co..  Ironton,  $10,000' 
to  $100,000. 

Conneaut  Metal  Works  Co.,  Con- 
neaut,  $40,000  to  $100,000. 

Ram  Engineering  Co..  Columbus. 
$25,000  to  $50,000. 

Walther  Construction  Co.,  Cleve- 
land, $20.00  to  $200,000. 

Huron  County  Banking  Co.,  Nor- 
walk,  $50,000  to  $100,000. 

Clayton  Mining  Co.,  Cleveland,  $60.- 
000  to  $500,000. 

Tarco  Construction  Co.,  Cincinnati. 
$10,000  to  $60,000. 

Cincinnati-Columbus  Amusement 
Co .  Cincinnati,  $10,000  to  $20,000. 

Euclid  Motor  Co..  Cteveland,  $30,000 
to  $60,000. 

Decreaee 

The  Ownes  Bottle  Machine  Co.,  To-' 
ledo.  $50,000,000  to  $49,272,800. 

Canton  Metal  Products  Co..  Canton. 
$1,000,000  to  $600,000. 

Colorcraft  Co.,  Cleveland,  $100,000 
to  $25,000. 

Dayton  Coca  Cola  Bottling  Co.,  Day- 
ton. $47,600  to  $49,300. 

Marvel  Accessories  Manufkcturing 
Co..  Cleveland,  $100,000  to  $50,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1173— In  the  Matter  of  the  Application  of  The  Dayton  Poww 
and  Ldgrht  Company  for  Anth<Mrity  to  Issne  $421,000.00  Par  Value 
of  its  First  and  Refunding  Mortgage  Five  Per  Cent.  Gold  Bonds, 
Dated  June  1, 1911,  and  $425,500.00  Par  Value  of  its  Six  Per  Cent. 
Cumulative  Preferred  Stock.    Second  Supplemental  Order. 


(Dated  February  14,  1918.) 

The  commission  having  heretofore,  to  wit,  on  the  fifth  day  of 
July,  1917,  made  and  entered  an  order  herein  authorizing,  among 
other  things,  the  applicant  to  issue  and  sell  for  the  highest  price 
obtainable  but  not  less  than  ninety  percentum  of  the  par  value 
thereof,  first  and  refunding  mortgage,  five  per  cent,  gold  bonds, 
dated  June  1,  1911,  of  the  principal  sum  of  four  hundred  and 
twenty-one  thousand  dollars  and  prescribing  the  purposes  for  which 
the  proceeds  to  be  derived  from  the  sale  thereof  shall  be  used : 

Whereupon  came  the  applicant  and,  by  a  supplemental  applica- 
tion this  day  filed  herein  and  the  evidence  offered  and  introduceo 
upon  the  hearing  thereof,  represented  and  showed  to  the  satisfac- 
tion of  the  commission  that  it  has  made  due  and  diligent  effort  to 
dispose  of  said  bonds  upon  the  terms  prescribed  by  the  commis- 
sion but,  because  of  the  conditions  obtaining  in  and  governing  the 
security  market,  it  has  been  unable  so  to  do,  but  believes  that  it 
may  be  able  to  dispose  of  said  bonds  for  eighty-one  per  cent,  of  the 
par  value  thereof,  plus  accrued  interest  from  the  last  interest-dUe 
date  preceding  the  sale,  and  provided  it  may  be  authorized  to  re- 
imburse the  purchasers  thereof  for  certain  taxes  assessed  or  im- 
posed by  the  state  of  Pennsylvania;  and  the  Commission  having 
hereinbefore  found  the  issue  of  said  bonds  to  be  reasonably  re- 
quired, and  the  money  to  be  secured  by  the  sale  thereof,  necessary 
for  the  lawful  purposes  of  the  applicant,  it  is,  therefore, 

Ordered,  That  the  order  made  and  entered  herein  on  the  fifth 
day  of  July,  1917,  be,  and  it  hereby  is  further  modified  and  amended 
to  provide  that  the  $421,000.00,  principal  sum,  of  first  and  refund- 
ing mortgage,  five  per  cent,  gold  bonds,  dated  June  1,  1911,  therein 
authorized,  shall  be  sold  for  the  highest  price  obtainable  but  not 
less  than  eighty-one  (81)  percentum  of  the  par  value  thereof,  plys 
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accrued  interest  from  the  last  interest-due  date  preceding  the  sale ; 
and  that  the  proceeds  arising  from  the  sale  thereof  be  applied  to 
the  payment  of  the  purposes  for  which  the  proceeds  which  might 
have  been  secured  from  the  sale  of  said  bonds  for  the  greater  price» 
were  directed  to  be  expended.    It  is  further, 

Ordered,  That,  to  facilitate  the  sale  of  said  bonds  and  to  enable 
their  sale  for  a  better  price  than  otherwise  could  be  obtained,  said 
The  Dayton  Power  and  Light  Company  hereby  is  authorized  to  re- 
imburse the  holders  of  any  bonds  issued  under  this  order  any  sum 
paid  by  such  holders,  or  any  part  of  them,  for  taxes  directly  as- 
sessed or  imposed  by  the  state  of  Pennsylvania,  (other  than  suc^ 
cession,  transfer,  inheritance  or  income  tax)  but  not  by  any  county 
or  municipality  in  said  state,  upon  such  bonds,  or  any  of  them,  or 
upon  the  holders  thereof,  or  any  of  them,  as  residents  of  the  state 
of  Pennsylvania  by  reason  of  their  ownership  thereof,  upon  the 
written  request  of  such  holders,  or  any  of  them,  for  such  reimburse- 
ment, provided  that  the  aggregate  of  such  tax  to  be  paid  by  the 
company,  above  set  out,  to  any  such  holders,  shall  not  in  any  year 
exceed  four  mills  on  the  dollar  of  the  amount  of  bonds  upon  which 
said  holder  has  to  pay  said  tax.    It  is  further 

Ordered,  That  in  all  other  respects,  save  as  hereinabove  and 
as  heretofore  modified  and  amended,  said  order  of  July  5,  1917,  be 
readopted. 

No.  1398— In  the  Matter  of  the  Joint  Application  of  The  Dayton, 
Covington  and  Piqua  Traction  Company,  and  The  Pecvles  Rail- 
way Company,  for  the  Right  to  Sell  Certain  of  the  Tracks  Belong- 
ing to  the  Former  Company  to  the  Latter.    Dismissed. 


(Dated  February  8,  1918.) 

This  matter  coming  on  for  consideration  upon  the  joint  appli- 
cation of  The  Dayton,  Covington  and  Piqua  Traction  Company  and 
The  Peoples  Railway  Company,  asking  such  consent  and  authority 
of  this  commission  as  may  be  necessary  to  enable  them  to  convey 
from  said  The  Dayton,  Covington  and  Piqua  Traction  Company  to 
said  The  Peoples  Railway  Company  the  title  to  certain  tracks  and 
appurtenances  situate  within  the  municipal  limits  of  the  city  of 
Dayton,  Ohio,  the  commission  finds  that  it  has  no  jurisdiction  in 
the  premises.    It  is,  therefore, 

Ordered,  That  said  apidicatlon  be,  and  it  hereby  is  dismissed. 
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No.  1306—111  the  Hatter  of  the  Application  of  Mahoning  and  Shen- 
ango  Railway  and  Light  Company  for  Authority  to  Issne  and 
Sell  its  Preferred  Stocks.  Order  on  Second  Supplemmtal  or  Sub- 
stitute Applicatkm. 


(Dated  February  1,  1918.) 

This  day,  (the  commission  having  deemed  hearing  thereupon 
to  be  unnecessary) ,  this  matter  came  on  for  further  consideration 
upon  a  pleading  preferred  for  filing  under  the  caption,  'In  the  mat- 
ter of  the  application  of  Mahoning  and  Shenango  Railway  and  Light 
Company  for  authority  to  issue  and  sell  two  hundred  and  fifty 
thousand  dollars  ($250,000)  of  its  first  and  consolidated  mortgage 
gold  bonds/'  but,  for  the  purposes  of  this  commission,  filed  as  the 
second  supplement  or  substitute  application  herein;  such  supple- 
mental petition  asking  the  consent  and  authority  of  the  commission 
for  the  issue  and  sale  of  applicant's  first  and  consolidated  refunding 
mortgage  gold  bonds  of  the  principal  sum  of  two  hundred  and  fifty 
thousand  dollars,  the  proceeds,  with  the  moneys  derived  from  the 
sale  of  certain  other  bonds  and  capital  stock,  to  be  applied  toward 
the  payment  for  certain  contemplated  additions  and  improvements 
to  applicant's  facilities,  the  estimated  cost  of  which  is  the  sum  of 
$3,315,762.03. 

The  commission  being  fully  advised  in  the  premises,  finds  that 
the  issue  of  said  bonds  is  reasonably  required,  and  the  money  to 
be  procured  thereby,  necessary  for  the  construction,  completion,  ex- 
tension and  improvement  of  applicant's  facilities  and  the  main- 
tenance and  improvement  of  its  service,  and  is  satisfied  that  consent 
and  authority  for  the  issue  and  sale  thereof  should  be  granted. 
It  is,  therefore. 

Ordered,  That  the  said  Mahoning  and  Shenango  Railway  and 
Light  Company  be,  and  it  hereby  is  authorized  to  issue,  in  addition 
to  the  bonds  and  capital  stock  heretofore  authorized  for  such  pur- 
pose, its  first  and  consolidated  refunding  mortgage,  gold  bonds  of 
the  principal  sum  of  two  hundred  and  fifty  thousand  dollars  ($250,- 
000.00),  and  that  said  bonds  be  sold  for  the  highest  price  obtain- 
able, but  for  not  less  than  ninety  percentum  of  the  par  value  there- 
of.   It  is  further 

Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  regulations  heretofore  pre- 
scribed by  this  commission.   It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  applicant's 


856  ilEPABTMENT  BSPOnS 

outstanding  capital  stock,  and  the  expenditure  of  the  proceeds  o£ 
such  excess  as  herein  provided,  be,  and  they  hereby  specifically  are 
consented  to,  authorized  and  approved.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  bonds 
be  devoted  to  and  applied  toward  the  payment  of  the  cost  of  provid- 
ing the  additions,  extensions  and  improvements  to  applicant's  fa- 
cilities, of  the  total  estimated  cost  of  $3,315,762.03,  set  forth  in  the 
detailed  statement  appended  to  the  instant  application  as  Exhibit 
A,  which  exhibit  hereby  is  made  a  part  of  this  order  by  reference, 
and  used  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  com- 
mission of  the  issue  and  disposition  of  said  bonds  and,  at  semi- 
annual intervals,  within  fifteen  days  after  the  close  of  each  cal- 
endar semi-annual  period,  of  the  expenditures  of  the  proceeds 
thereof. 

No.  1394— In  the  Matter  of  the  Application  of  Walter  L.  Ross,  Re- 
ceiver of  Toledo,  St.  Louis  and  Western  Railroad  Company,  for  an 
Order  Authorizing  the  Issue  of  Certain  Promissory  Notes  for  the 
Purchase  of  One  Hundred  Second  Hand  Stock  Cars.  Prayer 
Granted. 


(Dated  February  2,  1918.) 

This  day  came  Walter  L.  Ross,  the  duly  appointed,  qualified  and 
acting  receiver  of  Toledo,  St.  Louis  and  Western  Railway  Company 
and,  by  application  filed  herein,  asks  the  consent  and  authority  of 
this  commission  to  enter  into  a  contract  with  the  General  Equip- 
ment Company,  of  Delaware,  as  vendor,  for  the  purchase  of  one 
hundred  second  hand  stock  cars  and  to  execute  and  issue,  as  evi- 
dence of  the  deferred  payments  therefor,  promissory  notes  of  the 
total  principal  amount  of  fifty-five  thousand  dollars,  maturing  in 
twenty-four  equal  monthly  amounts,  beginning  on  the  first  day  of 
April,  1918,  and  concluding  with  the  first  day  of  March,  1920,  and 
bearing  interest  at  the  rate  of  six  percentum  per  annum;  and  it 
appearing  from  a  certified  copy  of  an  order,  made  and  entered  as  of 
date,  January  23,  1918,  by  the  United  States  District  Court  for  the 
Northern  District  of  Ohio,  Western  Division,  (the  court  appointing 
said  receiver),  that  the  making  of  said  contract  and  the  issue  of 
said  notes  has,  by  that  tribunal,  been  duly  approved,  the  commis- 
sion deems  the  assignment  of  this  application  for  hearing  to  be  un- 
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necessary,  finds  that  the  creation  of  such  indebtedness  and  the  issue 
of  said  notes  is  reasonably  required  and  necessary  for  the  acquisi- 
tion of  additional  facilities  and  the  maintenance  and  improvement  of 
applicant's  service,  and  is  satisfied  that  its  consent  and  authority 
for  the  issue  and  disposition  thereof  should  be  granted.  It  is, 
therefore, 

Ordered,  That  the  said  Walter  L.  Ross,. as  receiver  of  Toledo, 
St.  Louis  and  Western  Railroad  Company,  be,  and  he  hereby  is 
authorized  to  enter  into  a  certain  contract  or  articles  of  agreement 
with  the  General  Equipment  Company,  of  Delaware,  providing  for 
the  sale  to  applicant  of  one  hundred  second-hand  stock  cars  for  a 
consideration  of  eighty-five  thousand  dollars,  substantially  in  the 
form  of  the  agreement  appended  to  the  application  herein  as  Ex- 
hibit A,  and  to  execute  and  issue,  as  evidence  of  the  deferred  pay- 
ments, promissory  notes  of  the  total  principal  amounts  of  fifty-five 
thousand  dollars  ($55,000.00),  to  mature  in  twenty-four  monthly 
installments,  (eight  of  $2291.66  and  the  remaining  sixteen  of 
$2291.67  each),  beginning  with  the  first  day  of  April,  1918,  and 
ending  on  the  first  day  of  March,  1920,  and  to  bear  interest  at  the 
rate  of  six  percentum  per  annum.    It  is  further 

Ordered,  That  said  notes  shall  be  issued  as  evidence  of  the  de- 
ferred payments  for  said  one  hundred  second-hand  stock  cars,  to 
be  acquired  by  the  applicant  pursuant  to  said  contract  aforesaid, 
and  for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  notes  and  of  the  re- 
ceipt of  said  equipment. 
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No.  1359 — ^The  HaUey  Coal  Company,  Complainant,  vs.  Detroit, 
Toledo  and  Ironton  Railroad  Company,  Defendant.    Dismissed. 


(Dated  February  13,  1918.) 

Upon  application  of  complainant,  this  proceeding  hereby  is  dis- 
missed without  prejudice. 


The  complainant  in  this  proceeding  was  of  the  reclassification 
of  complainant's  mine  as  within  the  Ironton  district,  withdrawing 
from  its  shipments  the  ten-cent  preferential  which  it  had  enjoyed 
for  the  years  the  mine  was  classified  as  within  the  Jackson  district. 
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No.  1376— The  Columbus  Railway,  Power  &  Light  Company,  Goat- 
plainant,  vs.  The  Pittsburgh,  Cincinnati,  Chicago  &  St.  Looifli 
Railway  Company,  Defendant.    Prayer  Granted. 


(Dated  February  1,  1918.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the  evi- 
dence, and  was  argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  find  that,  so  long  as  the  industrial  de- 
velopment of  the  territory  to  be  served  by  the  switch  track  of  the 
defendant  consists  of  but  one  factory,  the  complainant  should  be 
relieved  of  the  duty  of  bringing  its  cars  to  a  stop  and  flagging  the 
crossing  of  its  tracks  with  a  switch  track  of  the  defendant,  at  the 
point  of  such  intersection  in  West  Goodale  Street,  approximately 
650  feet  west  of  the  right  of  way  and  tracks  of  The  Hocking  Val- 
ley Railway  Company  in  Franklin  Township,  Franklin  County,  Ohio, 
It  is  therefore. 

Ordered,  That,  so  long  as  but  one  manufacturing  concern  is 
located  upon  said  switch  track,  said  The  Columbus  Railway,  Power 
&  Light  Company  be,  and  it  hereby  is  relieved  of  the  duty  of  bring- 
ing its  cars  to  a  full  stop  and  sending  an  employe  ahead  to  deter- 
mine that  the  way  is  clear  and  free  from  danger  before  signalling 
its  said  cars  to  proceed  across  and  over  the  switch  track  of  The 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railroad  Company,  at 
the  point  where  complainant's  tracks  intersect  said  switch  track 
approximately  six  hundred  and  fifty  feet  west  of  the  right  of  way 
and  tracks  of  The  Hocking  Valley  Railway  Company,  in  West  Good- 
ale  Street,  Franklin  Township,  Franklin  County,  Ohio: 

Provided,  That  the  speed  of  the  cars  of  said  The  Columbus 
Railway  Power  &  Light  Company  immediately  approaching  and 
while  passing  over  said  crossing  shall  not  exceed  a  rate  of  ten  (10) 
miles  per  hour.    It  is  further 

Ordered,  That  before  any  engine  or  train  of  the  defendant 
shall  be  operated  across  the  tracks  of  the  complainant  upon  said 
switch  track,  such  engine  or  train  shall  be  brought  to  a  full  stop 
and  shall  not  proceed  across  the  opposing  track  until  signalled  so 
to  do  by  an  employee  who  has  taken  position  at  the  point  of  cross- 
ing to  warn  the  motormen  of  approaching  cars  upon  the  line  of  the 
complainant  of  the  imminence  of  danger.    It  is  further 

Ordered,  By  special  consent  of  the  defendant,  that  the  defen- 
dant, shall  erect  at  said  crossing,  and  maintain  so  long  as  the  ao^ 
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thority  herein  ^rranted  is  exercised,  a  lesrible  sign  containing  the 
following  inscription : 

^'Electric  cars  not  required  to  stop  or  flag,  but  must 
not  exceed  10  miles  per  hour  over  crossing.  Steam  rail- 
road crews  shall  stop  and  flag/' 

It  is  further 

Ordered,  That  any  change  in  conditions  which  would  add  to 
the  hazard  of  operation  at  this  point,  shall  be  immediately  reported 
to  this  Commission  by  the  parties  hereto,  and  jurisdiction  of  this 
proceeding  hereby  is  retained  for  the  issue  of  any  further  or  addi- 
tional orders  necessitated  by  such  changes.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercisea 
from  and  after  this  date,  and  until  the  modification  or  amendment 
of  this  order. 


CALENDAR 

March 


10:00  a.  m.    Leipsic  vs.  N.  W.  Ohio  Telephone  Co. 
March  6— 

9:00  a.  m.    Cleveland  Telephone  Co.;  increased  rates. 
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Lands  Up<m  Which  Tax^  Assessments  and  Penalties  Have  Beeo 
Paid  On  the  Seomd  Tuesday  in  Februairy  Cannot  Be  Charged 
With  the  Sixty  Cents  Fee  for  Advertising  Such  Lands  in  the 
Delinquent  List,  Even  Though  Such  Lands  Have  Been  so  Ad- 
vertised. 


No.  1006— (Opinion  Dated  February  11,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Gentlemen:     I  beg  to  acknowledge  receipt  of  your  letter  of 

January  28th  requesting  my  opinion  upon  the  following  question: 

"In  the  event  that  a  person  pays  the  taxes  and  penalty  on 
a  piece  of  property  advertised  in  the  delinquent  list  prior  to 
the  second  Tuesday  in  February,  can  the  county  auditor  charge 
the  60  cents  item  for  advertising  against  such  person  or  does 
this  fee  not  attach  until  after  the  property  becomes  duly  cer- 
tified, as  provided  in  Section  10  of  the  delinquent  tax  law,  to 
be  found  in  107  O.  L.,  737?" 

Your  question  is  answered,  in  my  opinion,  by  the  following 
provisions  of  sections  9  and  10  of  the  act  referred  to,  therein  des- 
ignated as  sections  6712  and  5713  of  the  General  Code. 

Section  9  provides  generally  for  making  up  the  delinquent 
land  tax  certificate.  It  provides  that  the  county  treasurer  and  the 
county  auditor  shall,  on  the  second  Tuesday  in  February,  make 
such  certificate  ^'for  each  tract  of  land  *  *  *  contained  in  such 
advertisement,  on  which  the  taxes,  assessments  and  penalty  have 
not  been  paid." 

Section  10  provides  that 

''The  State  shall  have  a  first  and  best  lien  on  the  premises 
described  in  said  certificisition,  for  the  amount  of  taxes,  assess- 
ments and  penalty,  together  with  interest  *  *  *  *,  and  the  ad- 
ditional charges  of  twenty-five  cents  for  the  maJchig  of  said 
certification,  and  sixty  cents  for  advertising." 

Section  10  is  the  only  section  which  authorizes  the  imposition 
of  the  charge  of  sixty  cents  for  advertising.  It  is  a  charge  only 
against  the  ''premises  described  in  said  certification."  No  prem- 
ises are  to  be  certified  unless  "the  taxes,  assessments  and  penally 
have  not  been  paid."    The  last  quoted  clause  occurring  in  section 
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9  is,  in  my  opinion,  definitive  and  not  descriptive  in  import,  and 
the  county  treasurer  and  the  county  auditor  in  making  up  the 
certificate  are  required  to  determine  the  fact  in  question  as  of 
the  second  Tuesday  in  February.  In  other  words,  the  certificate 
does  not  include  all  lands  contained  in  the  advertisement,  but  only 
such  lands  on  which  the  taxes,  assessments  and  penalty  have  not 
been  paid.  Lands  on  which  the  Taxes,  assessments  and  penalty 
have  been  paid  on  the  second  Tuesday  in  February  do  not  belong 
in  the  certificate  and  the  sixty  cent  charge  for  advertising,  being 
limited  as  it  is  to  the  lands  which  are  described  in  the  certificate, 
can  not  be  charged  against  the  lands  nor  exacted  from  their  own- 
ers, though  the  advertisement  of  the  lands  has  actually  been  made. 


Where  a  Municipal  Corporation  Owns  and  Operates  Its  Own  Water 
Works  System,  in  the  Absence  of  Express  Provision  of  Statute 
to  Charge  for  Water  Used  by  Such  Municipality,  Council  Has 
Authority  to  Require  the  Furnishing  of  Free  Water  for  Munici- 
pal Purposes^— Council  of  a  Municipality  Has  Authority  to  Di- 
rect the  OflBcials  in  Control  of  a  Water  Works  Owned  by  the 
Municipality  to  Furnish  Water  Without  Charge  for  Street  Wat- 
ering Troughs  and  Drinking  Fountains. 


(No.  lOOS— (Opinion  Dated  February  13,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:     Under  recent  date  you  submit  the  following  in- 
quiry: 

"We  are  referring  you  to  opinion  of  the  Attorney  General 
recorded  in  the  Annual  Reports  of  1912,  page  1977,  and  call 
your  attention  to  the  first  paragraph  of  the  synopsis. 

We  also  refer  you  to  an  opinion  of  the  Attorney  General 
recorded  in  the  Annual  Reports  of  1914,  page  756. 

We  respectfully  request  your  written  opinion  upon  the 
following  questions: 

(1)  Must  a  municipal  water  works  furnish  water  without 
charge  for  street  watering  troughs  and  drinking  fountains 
when  such  watering  troughs  and  drinking  fountains  are  in  no 
way  connected  with  a  public  building? 

We  will  frankly  state  that  in  all  of  our  city  water  works 
examinations  we  have  constantly  held  that  such  water  should 
not  be  furnished  free. 

(2)  Does  your  ruling  apply  in  both  cities  and  villages  V 
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You  caU  my  attention  to  the  opinion  of  Hon.  Timothy  S. 
Hogan,  Attorney  General,  at  page  1977,  of  the  Annual  Reports 
of  the  Attorney  General  for  1912.  The  first  branch  of  the  syllabus 
in  this  opinion  reads  as  follows : 

"The  purposes  for  which  free  water  may  be  supplied  by 
the  board  of  trustees  of  public  affairs  having  been  specified  in 
Section  3963  General  Code,  and  street  improvement  not  being 
included  as  one  of  said  purposes,  said  board  has  not  only  ihe 
right  but  is  bound  in  duty,  to  charge  a  rental  to  council  for 
water  used  for  said  purposes/' 

The  other  opinion  to  which  you  refer  is  by  Hon.  Timothy  S. 
Hogan,  Attorney  General,  and  reported  at  page  756,  of  the  Annual 
Reports  of  the  Attorney  General  for  1914.  The  syllabus  in  this 
opinion  is  as  follows: 

"The  board  of  trustees  of  public  affairs  cannot  require  the 
village  council  to  pay  for  water  furnished  for  watering  troughs 
or  public  drinking  fountains  installed  on  a  village  street,  said 
water  being  furnished  from  a  municipally  owned  plant.  Such 
board  of  public  affairs  cannot  charge  for  water  furnished  and 
used  in  village  city  hall,  even  though  part  of  such  hall  is  rented 
as  a  lodge  room." 

This  is  directly  upon  the  question  which  you  now  submit. 
You  do  not  state  in  your  inquiry  whether  the  water  troughs  or 
drinking  fountains  have  been  established  by  the  municipality  or 
by  charitable  institutions,  or  by  private  individuals.  For  the  pur- 
pose of  this  opinion  it  will  be  assumed  that  they  are  established 
and  maintained  by  the  municipal  corporation. 

Section  3963  G.  C.  specifies  certain  provisions  for  which  water 
may  be  furnished  without  charge  by  a  water  works  owned  by  a 
city.  This  section  is  also  made  applicable  to  water  works  owned  by 
a  village. 

Said  section  4963  G.  C.  reads  in  part  as  follows: 

"No  charge  shall  be  made  by  the  director  of  public  serv- 
ice in  cities,  or  by  the  board  of  trustees  of  public  affairs  in  vil- 
lages, for  supplying  water  for  extinguishing  fires,  cleaning  fire 
apparatus,  or  for  furnishing  or  supplying  connections  with  fire 
hydrants,  and  keeping  them  in  repair  for  fire  department  pur- 
poses, the  cleaning  of  market  houses,  the  use  of  any  public 
building  belonging  to  the  corporation,  or  any  hospital,  asylum, 
or  other  charitable  institutions,  devoted  to  the  relief  of  the 
poor,  aged,  infirm,  or  destitute  persons  or  orphan  or  delinquent 
children,  or  for  the  use  of  public  school  buildings;  ♦  •  ♦" 
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« 

Before  considering  the  provisions  of  this  section,  I  desire  to 
review  two  recent  opinions  rendered  by  me. 

Under  date  of  March  20,  1917,  opinion  No.  126  was  given  to 
your  department  in  which  it  was  held  that  the  council  of  a  village 
which  owns  and  operates  a  municipal  light  plant  has  authority  to 
direct  the  trustees  of  public  affairs  to  furnish  current  for  street 
lighting  without  charge. 

Under  date  of  December  24,  1917,  in  opinion  No.  888,  given 
to  your  department,  the  conclusion  therein  reached  is  as  follows: 

'It  is  within  the  discretion  of  council  of  a  municipality  to 
require  a  gas  or  electric  plant  owned  and  operated  by  such  mu- 
nicipality, to  furnish  gas  or  electric  cujrent  free  of  charge  to 
such  municipality  for  any  and  all  municipal  purposes."' 

In  the  case  of  gas  or  electric  light  plants  owned  and  operated 
by  a  municipality  there  is  no  provision  of  statute  which  provides 
that  gas  or  electricity  may  be  furnished  for  municipal  purposes 
without  charge.  In  fact  no  specific  grant  of  such  power  is  neces- 
sary. The  reasoning  of  the  above  opinion  would  apply  with  equal 
force  to  a  water  works  system  owned  by  a  municipality  unless 
these  principles  are  changed  by  virtue  of  the  provisions  of  section 
3963  General  Code. 

In  the  case  of  Sewickley  Water  Works  Commissioners  v. 
Sewickley  Borough,  159  Pa.  St.,  194,  the  act  in  question  authorized 
a  board  of  water  commissioners  to  construct  and  operate  a  system 
of  water  works  for  the  borough,  tho  money  therefor  being  fur- 
nished by  the  borough.    It  was  held  in  the  opinion : 

(2)  'That  the  borough  could  without  the  consent  or  per- 
mission of  the  commissioners,  use  the  water  firom  the  water 
works  to  sprinkle  the  streets  and  to  lay  sewers.'" 

In  the  case  of  Board  of  Water  Commissioners  v.  Detroit  City 
Street  Railway  Company,  131  Mich.,  1,  it  is  held  that  where  the 
city  owns  a  water  works,  the  city  could  not  charge  for  sprinkling 
the  streets.  In  this  case  the  water  works  was  in  charge  of  a  board 
of  water  commissioners. 

In  the  case  of  Twitchell  v.  City  of  Spokane,  104  Pac,  150 
(Wash.)  the  fourth  branch  of  the  syllabus  reads  as  follows: 

"A  city  owning  its  own  water  works  may  furnish  water 
for  city  and  diaritable  purposes  free/' 

In  neither  of  these  cases  does  it  appear  that  there  was  a 
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statute  which  specifically  authorized  the  furnishing  of  water  to 

the  city  free  of  charge. 

In  the  opinion  of  the  Attorney  General,  first  above  referred 

to,  in  construing  the  provisions  of  section  3963  G.  C,  it  is  said: 

''The  legislature  in  enacting  Section  3963  General  Code, 
supra,  has  seen  fit  to  designate  exactly  the  purposes  for  which 
free  water  shall  be  supplied  by  the  board  of  trustees  of  public 
affairs  and  under  the  general  rule  of  law  ^'expressio  unius  est 
exclusio  alterius'^  the  legislature  not  having  seen  fit  to  provide 
that  free  water  can  be  furnished  for  street  improvement,  I  am 
of  the  opinion  that  the  board  of  trustees  of  public  affairs  has 
the  right  to  charge  for  water  used  in  the  construction  of  street 
improvement ;  not  only  that  they  have  the  right  but,  for  the 
reason  above  stated,  it  is  the  duty  of  such  trustees  so  to  do/' 

The  above  conclusion  is  reached  by  applying  the  maximum 
expressio  unius  est  exclusio  alterius. 

In  opinion  No.  915,  given  to  your  department  under  date  of 
January  6,  1918,  in  construing  the  above  section  3963,  this  lan- 
guage is  used : 

'This  Section  enumerates  the  purposes  for  which  a  city 
or  village  may  furnish  water  free  of  charge.  The  enumeration 
of  these  purposes  excludes  all  others/' 

There  are  exceptions  to  the  rule  of  construction  that  the  men- 
tion of  certain  specific  things  excludes  others.  It  is  my  opinion 
that  the  above  statements  in  construing  the  said  section  3963 
G.  C.  should  receive  some  limitation. 

The  general  rule  of  this  maximum  is  stated  at  section  491  of 

Lewis  Sutherland  on  Statutory  Construction.    He  states  the  rule 

as  follows : 

"What  is  expressed  is  exclusive  only  when  it  is  creative, 
or  in  derogation  of  some  existing  law,  or  of  some  provisions 
in  the  particular  Act." 

At  section  495  he  enumerates  some  of  the  exceptions  to  the 

general  rule.    He  says : 

"The  maxim  does  not  apply  to  a  statute  the  language  of 
which  may  fairly  comprehend  many  different  cases,  in  which 
some  only  are  expressly  mentioned  by  way  of  example  merely, 
and  not  as  excluding  others  of  a  similar  nature.  So  where  the 
words  used  by  the  legislature  are  general  and  the  statute  is 
only  declaratory  on  the  common  law,  it  will  extend  to  other 
persons  and  things  besides  those  actually  named.  If  there  is 
some  special  reason  for  mentioning  one,  and  none  for  mention* 
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ing  a  second  which  is  otherwise  within  the  statute,  the  ab- 
sence of  any  mention  of  the  latter  will  not  exclude  it." 

It  will  be  observed  that  in  section  3963  G.  C.  there  is  pro- 
vision for  supplying  water  free  of  charge  for  certain  municipal 
purposes  and  also  for  certain  charitable  purposes. 

In  opinion  No.  913,,  above  referred  to,  the  question  of  fur- 
nishing water  to  departments,  institutions  or  public  buildings  was 
under  consideration.  The  departments  supplied  with  free  water 
were  not  designated.  The  question  submitted  was  general  and 
the  general  principle  of  law  was  applied  thereto. 

It  appears  from  the  cases  above  cited  that  a  municipality 
owning  a  water  works  system  may  furnish  water  free  for  munici- 
pal purposes  without  any  specific  grant  of  statute.  Therefore, 
when  it  was  provided  in  section  3963  General  Code  that  water 
could  be  furnished  free  for  the  purpose  of  extinguishing  fires,  of 
cleaning  market  houses  and  for  the  use  of  any  public  building 
belonging  to  the  corporation,  it  did  not  grant  any  power  which 
was  not  already  possessed  by  council  under  its  general  authority 
to  manage  and  control  the  affairs  of  the  municipality.  In  such 
case  the  principle  of  construction,  that  the  expression  of  one 
excludes  others,  does  not  apply. 

The  question  as  to  whether  the  supplying  of  water  to  a  pub- 
lic watering  trough  or  to  a  public  drinking  fountain  is  a  public 
use  or  purpose  is  one  that  needs  no  citation  of  authority.  The 
public  watering  trough  and  town  pump  are  institutions  which 
have  come  down  to  us  from  time  immemorial  and  it  is  now  rather 
late  to  question  their  public  character.  The  fact  that  this  is  now 
being  furnished  through  a  system  of  pipes  and  springs  rather 
than  by  wells  or  springs  does  not  change  the  public  character  of 
these  troughs  or  fountains. 

It  is  necessary,  however,  to  consider  the  provisions  of  other 

sections  before  reaching  a  final  conclusion. 

Section  3958  G.  C.  reads  as  follows: 

'Tor  the  purpose  of  paying  the  expenses  of  conducting 
and  managing  the  water  works,  such  director  may  assess  and 
collect  from  time  to  time  a  Water  rent  of  sufficient  amount  in 
such  manner  as  he  deems  most  equitable  upon  all  tenements 
and  premises  supplied  with  water.  When  more  than  one  tenant 
or  water  taker  is  supplied  with  one  hydrant  or  off  the  same 
pipe,  and  when  the  assessments  therefor  are  not  paid  when 
due,  the  director  shall  look  directly  to  the  owner  of  the  prop- 
erty for  so  much  of  the  water  rent  thereof  as  remains  unpaid. 
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which  shall  be  collected  in  the  same  manner  as  other  city 
taxes." 

Under  'authority  of  this  section,  the  director  of  public  service 
is  directed  to  assess  and  collect  water  rents  upon  all  tenants  and 
premises  supplied  with  water.     There  is  no  provision,  however, 
which  requires  him  to  collet  water  rent  from  the  municipal  cor- 
poration. 

Section  3959  6.  C.  reads  as  follows: 

''After  paying:  the  expenses  of  conducting  and  managing 
the  water  works,  any  surplus  therefrom  may  be  applied  to  the 
repairs,  enlargement  or  extension  of  the  works  or  of  the  reser- 
voirs, the  payment  of  the  interest  of  any  loan  made  for  their 
construction  or  for  the  creation  of  a  sinking  fund  for  the  liqui-* 
dation  of  the  debt.  The  amount  authorized  to  be  levied  and  as- 
sessed for  water  works  purposes  shall  be  applied  by  the  coun- 
cil to  the  creatioti  of  the  sinking  fund  for  the  pa3rment  of  the 
indebtedness  incurred  for  the  construction  and  extension  of 
water  works  and  for  no  other  purpose  whatever." 

Section  3977  G.  C.  reads : 

"For  the  purpose  of  paying  the  interest  on  the  money  bor- 
rowed for  the  erection  and  completion  of  water  works,  during 
the  erection  and  completion  thereof,  and  before  they  are  put  in 
operation,  a  tax  of  sufficient  amount  shall  be  assessed  and  col- 
lected each  year  in  the  usual  manner  of  levying  and  collecting 
taxes  in  the  corporations  upon  all  the  taxable  property 
thereof." 

Section  3978  G.  C.  reads : 

"For  the  purpose  of  paying  the  interest  of  any  loan  which 
a  municipality  has  made  for  the  erection  or  extension  of  water 
works,  and  after  they  have  been  put  in  .operation,  and  for  the 
building  of  machinery,  a  tax  of  sufficient  amount  may  be  as- 
sessed and  collected,  in  addition  to  the  amount  authorized  by 
law,  by  the  council  each  year  upon  all  the  taxable  property, 
both  real  and  personal,  in  such  municipality." 

These  sections  authorize  the  levying  of  taxes  for  the  pur- 
pose of  paying  interest  upon  money  borrowed  for  the  erection  of 
the  water  works.  It  is  apparent  that  the  amounts  received  as 
water  rent  are  not  the  only  funds  which  are  or  may  be  received 
by  the  municipality  for  the  use  of  the  water  works  system. 

In  the  case  of  Board  of  Water  Commissioners  v.  Detroit  Citi- 
zens Street  Railway  Co.,  131  Mich.,  1,  cited  above,  it  is  held: 

"The  duty  to  erect  fire  hydrants,  devolving  upon  the  board 
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of  water  commissioners  of  the  city  of  Detroit,  carries  with  it 
the  duty  to  supply  them  with  water,  and  hence,  in  the  ab- 
sence of  statutory  provisions,  the  board  is  not  entitled  to  com- 
pensation for  water  taken  from  such  hydrants  for  a  general 
public  purpose,  e.g.  the  sprinkling  of  the  city  streets/' 

In  this  case  the  sprinkling  of  the  streets  was  done  by  a  pri- 
vate corporation,  but  was  required  by  council.  At  page  3,  Hooker, 
C.  says: 

'^It  has  been  shown  that  the  object  of  the  Act  was  to  fur- 
nish water  for  the  public  and  private  uses  of  the  inhabitants  of 
the  city;  and  there  is  no  express  provision  for  payment  for 
water  used  for  the  general  and  ordinary  public  purposes,  such 
as  fire  and  street  uses.  On  the  other  hand,  there  is  an  evident 
intention  to  keep  the  reasonable  control  of  the  use  of  water  for 
these  purposes  in  the  board,  so  far  as  it  is  practicable,  and  not 
to  give  to  the  council  or  any  other  board,  unlimited  control  and 
power  to  make  requisitions  upon  the  water  board,  although  the 
use  of  the  hydrant,  etc.,  is  confided  to  the  proper  departments.'' 

In  the  case  of  Board  of  Water  Commissioners  v.  Commission- 
ers, 126  Mich.  459,  it  was  held  by  a  divided  opinion,  the  court 
standing  three  to  two,  that  the  Water  Commissioners  were  not 
bound  to  furnish  water  free  for  parks  and  public  grounds  under 
charge  of  the  park  commissioners.  The  majority  opinion  was 
upon  the  theory  that  the  water  works  was  to  be  maintained  by 
the  consumers  and  not  by  taxation. 

Grant,  J.,  rendering  the  majority  opinion,  says  at  page  461 : 

"We  are  therefore  of  the  opinion  that  the  relator  is  em- 
powered to  charge  reasonable  rates  for  water  furnished  for 
public  purposes,  and  that  the  legislature  alone  possesses  the 
power  to  exempt  the  city  from  the  payment  of  water  rents." 

This,  however,  was  not  the  view  in  the  later  case  of  Board  of 
Water  Commissioners  v.  Detroit  Citizens  Street  Railway  Co., 
supra. 

It  appears  from  the  dissenting  opinion  that  the  statutes  pro- 
vided as  to  the  collection  of  rates  as  follows: 

"Said  commissioners  shall  from  time  to  time,  cause  to  be 
assessed  the  water  rate  to  be  paid  by  the  owner  or  occupant  of 
each  house  or  other  building  having  or  using  water,  upon  such 
basis  as  they  shall  deem  equitable." 


This  provision  is  very  much  like  that  contained  in  section 
3958  G.  C,  above  cited. 
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At  Section  1605,  McQuillin  on  Municipal  Corporations  says: 

'^Statutes  often  authorize  a  plant  owned  by  a  municipality 
to  furnish  supplies  free  to  charitable  institutions.  And,  inde- 
pendent of  statute,  the  ^right  of  the  city  to  furnish  water  for 
municipal  and  charitable  purposes  free  can  hardly  be  doubted.'' 

.  It  is  clear  that  independent  of  statute  council  would  have 
authority  to  require  the  director  of  public  service  to  furnish  water 
free  of  charge  to  the  municipality  for  municipal  purposes.    The 
mere  fact  that  the  director  of  public  service  is  given  authority  to 
assess  and  collect  water  rents  does  not  give  him  authority  to  col- 
lect such  rents  from  the  municipality.    In  the  absence  of  express 
provision  to  charge  for  water  used  by  a  municipality,  it  is  my 
opinion  that  the  council  has  authority  to  require  the  furnishing 
of  free  water  for  municipal  purposes. 

It  is  my  opinion,  therefore,  that  the  council  of  a  municipality 
has  authority  to  direct  the  officials  in  control  of  a  water  works 
owned  by  the  municipality  to  furnish  water  without  charge  for 
street  watering  troughs  and  drinking  fountains.  This  will  apply 
to  cities  as  well  as  to  villages.  There  is  no  obligation  upon  the 
officials  in  charge  of  the  water  works  to  furnish  such  water  free 
except  ux)on  authority  and  direction  of  the  council. 


The  Legislature  in  the  Enactment  of  the  Rider  to  Section  4295, 
General  Code,  Intended  That  All  Political  Subdivisions  of  the 
State  Coold  Accept  the  Securities  Set  Out  in  Said  Section,  in 
Lieu  of  the  Lawful  Bond  and  in  Addition  to  the  Securities,  if 
Any,  Which  They  Had  Theretofore  Been  Authorized  to  Take. 
A  Depository  of  Township  Funds  is  Therefore  Ajuthorized  to 
Give  the  Treasurer  of  the  Township,  as  Security,  Bonds  of  the 
United  States  in  Lieu  of  a  Depository  Bond. 


Mo.  lOlS— (Opinion  Dated  February  16,  1918.) 

Hon.  Clare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir :    I  have  your  communication  of  January  16,  1918,  in 

which  you  ask  my  opinion  upon  the  following  question : 

''The  question  has  arisen  as  to  whether  it  is  x)ossible  for  a 
depository  of  township  funds  to  give  to  the  treasurer  of  the 
township,  as  security,  bonds  of  the  United  States,  in  lieu  of  a 
depository  bond.'' 
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We  win  note  the  language  of  the  statutes  relating  to  deposi- 
tories for  township  funds.  These  sections  are  3820  to  8326  inc. 
G.  C.  The  sections  which  particularly  cover  the  security  that  is  to 
be  given  by  the  bank  or  blinks  with  which  township  money  is  de- 
posited are  3322  and  3324  G.  C. 

Section  3322  G.  C.  provides : 

***  *  Such  bank  or  banks  shall  give  a  good  and  sufficient 
bond  to  be  approved  by  the  toiynship  trustees,  for  the  safe  cus- 
tody of  such  funds  in  a  sum  at  least  equal  to  the  amount  de- 
posited. ♦  ♦  ♦*' 

Section  3324  G.  C,  in  dealing  with  depositories  in  cases  where 

there  is  only  one  bank  located  in  the  township,  provides : 

''Such  bank  or  banks  shall  give  good  and  sufficient  bond  to 
the  approval  of  the  township  trustees  in  a  sum  at  least  equal 
to  the  amount  deposited  for  the  safe  custody  of  such 
funds  ♦  ♦." 

It  will  be  seen  that  the  language  in  these  sections  is  specific 
and  definite,  to  the  effect  that  a  lawful  bond  is  to  be  furnished  by 
the  depositories  of  township  funds,  in  a  sum  at  least  equal  to  the 
amount  dex)osited.    There  is  no  alternative  therein  set  forth. 

Section  3326  G.  C.  provides: 

"When  such  depository  is  provided  and  the  funds  are  de- 
posited therein  as  herein  directed,  the  treasurer  of  the  town- 
ship and  his  bondsmen  shall  be  relieved  of  any  liability  occa^ 
sioned  by  the  failure  of  the  bank  or  banks  of  deposit  *  *.  On 
failure  of  the  trustees  of  any  township  to  provide  a  depository 
according  to  law  the  trustees  and  their  bondsmen  shall  be  li- 
able for  any  loss  occasioned  by  their  failure  to  provide  such  de- 
pository. *  ♦*' 

It  is  clear  that  the  legislative  intent  was  that  the  statutes 
relating  to  said  depositories  should  be  strictly  followed  by  town- 
ship officials.  So  that  from  a  consideration  of  these  sections  alone, 
it  is  my  opinion  that  the  township  trustees  could  not  select  an 
alternative  proposition  of  accepting  bonds  of  the  United  States, 
the  State  of  Ohio,  or  of  any  political  subdivision  thereof,  in  lieu  of 
the  lawful  bond  provided  for  by  the  act  itself. 

We  are  strengthened  in  this  opinion  when  we  consider  what 
seems  to  have  been  the  general  policy  of  the  general  assembly. 
In  those  cases  in  which  it  desired  that  public  officials  depositing 
money  in  banks  as  depositories  should  be  authorized  to  accept 
bonds  of  the  United  States,  of  the  State  or  of  political  subdivisions 
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of  the  State,  the  legislature  has  always  specifically  srranted  this 
authority. 

In  the  matter  of  depositories  for  school  funds,  section  7605 
G.  C.  provides : 

***  *  Such  bank  or  banks  shall  give  a  good  and  sufficient 
bond,  or  shall  deposit  bonds  of  the  United  States,  the  State  of 
Ohio,  or  county,  municipal,  township  or  school  bonds  issued  by 
the  authority  of  the  State  of  Ohio,  at  the  option  of  the  bosord  of 
education.  *  **' 

Section  2732  G.  C.  provides,  relative  to  depositories  of  county 

funds  as  follows: 

''In  place  of  the  undertaking  provided  for  herein,  the  com- 
missioners may  accept  as  security  for  money  so  deposited  the 
following  securities:  (Then  follows  a  list  of  securities,  viz., 
United  States  bonds,  bonds  of  the  State  of  Ohio,  and  bonds  of 
the  particular  subdivisions  of  the  State.)" 

To  the  same  effect  is  the  provision  relative  to  depositories 
for  municipalities,  found  in  section  4295  G.  C,  and  also  that  cover- 
ing state  depositories,  in  section  330  G.  C. 

So  in  considering  the  general  policy  of  the  legislature  in  refer- 
ence to  securities  furnished  by  depositories  of  public  funds,  it 
would  not  be  logical  to  conclude  that  the  legislature  intended  that 
township  depositories  might  furnish  United  States  bonds  &c.  in 
lieu  of  the  lawful  bond  provided  for  by  statute. 

The  courts,  generally,  are  also  against  such  a  construction 
being  placed  upon  such  statutes  as  provide  for  township  deposi- 
tories. 

13  Cyc.  814  lays  down  the  following  proposition: 

"A  depositary  of  public  funds  is  commonly  required  by 
statute  to  furnish  security  for  the  deposit.  Where  the  statute 
expressly  specifies  the  character  of  the  security,  the  depositing: 
officer  has  no  power  to  accept  any  other  in  lieu  of  that  pre- 
scribed." 

In  Vlissingen  v.  Com'rs.  54  Minn.  555,  we  find  the  following 
principle  in  the  syllabus: 

'The  statute  re<luires  that  banks  designated  by  the  board 
of  auditors  of  a  county  as  depositories  of  the  funds  collected 
by  county  treasurers  shall  secure  deposits  to  a  specified  amount 
by  bonds,  with  sureties  approved  by  the  county  commissioners. 
No  other  or  different  security  is  contemplated  as  a  condition  of 
receiving  such  deposits." 
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On  p.  561  in  the  opinion  the  court  says : 

''The  kind  of  security  which  a  bank  is  required  to  give  as 
a  condition  of  receiving  a  deposit  of  funds  from  the  county 
treasury  must  be  of  the  character  above  described  (as  provided 
by  statute),  and  neither  the  board  of  auditors  nor  the  board  of 
commissioners  have  any  discretion  or  authbrity  under  the 
statute  to  accept  any  other/' 

Hence  from  the  authorities  I  am  of  the  opinion  that  the  town- 
ship trustees  would  not  be  authorized  to  accept,  in  lieu  of  a  law- 
ful bond,  a  deposit  of  bonds  of  the  United  States,  of  the  State  of 
Ohio,  or  of  any  political  subdivision  of  the  State. 

However,  I  am  not  unmindful  of  a  decision  of  our  circuit  court 

which  might  be  construed  to  hold  opposite  to  what  I  have  above 

held.    In  State  ex  rel.  v.  Rehfuss,  Treas.,  7  G.  C.  (N.  S.)  179,  the 

court  was  passing  upon  the  constitutionality  of  the  statutes  which 

provided  that    a  depository  of  school  funds  should  "give  a  good 

and  sufficient  bond  of  some  approved  security  company."     The 

question  was  as  to  whether  it  would  be  legal  to  demand  that  a 

bond  must  be  signed  by  a  security  company.    In  the  opinion  the 

court  says: 

"It  is  the  duty  of  the  court  to  uphold  the  law  establishing 
a  depository  for  the  benefit  of  the  public,  if  it  can  be  done.  In 
order  that  it  may  be  done  and  that  the  deposit  may  be  secured 
by  a  lawful  bond,  the  court  is  authorized,  we  think,  to  regard 
the  words  designating  the  character  of  the  security  as  direc- 
tory merely,  and  not  vital  to  the  purposes  of  the  statute.*' 

If  this  language  of  the  court  were  construed  as  broadly  as  it 
might  be,  the  opinion  rendered  by  me  herein  would  be  wrong,  but 
it  is  my  view  that  it  was  not  the  intention  of  the  court  that  this 
language  should  be  construed  in  its  broadest  sense.  In  the  first 
place  it  must  be  remembered  that  the  court  was  attempting  to 
sustain  the  constitutionality  of  an  act  and  hence  went  the  limit 
in  placing  such  a  construction  upon  the  section  in  question.  Then 
too,  the  court  had  in  mind  merely  the  question  of  a  lawful  bond 
and  was  not  thinking  about  the  proposition  as  to  whether  collateral 
security  could  be  deposited  with  a  public  official,  in  lieu  of  a  law- 
ful bond.  This  is  fairly  evident  from  the  first  braiich  of  the 
syllabus,  which  reads  as  follows: 

"Inasmuch  as  the  primary  purpose  of  Section  3968,  pro- 
viding for  the  designation  of  an  official  depository  for  school 
funds,  is  to  obtain  a  revenue  from  the  idle  moneys  of  school 
boards,  the  provision  of  the  act  that  the  depository  shall  give 
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a  good  and  sufficient  bond  ^of  some  approved  surety  company' 
is  incidental  merely,  and  indicates  a  purpose  to  require  a  good 
and  sufficient  lawful  bond,  and  nothing  more/' 

Therefore  iUt  is  my  opinion  that  the  decision  of  the  circuit 
court  in  the  above  case  should  not  be  extended  to  the  point  that 
a  requirement  of  a  statute  for  a  lawful  bond  is  merely  directory, 
when  the  term  ''lawful  bond''  is  used  in  contrast  with  ''collateral 
security." 

If  our  conclusion  were  to  be  based  upon  the  sections  of  the 
General  Code  above  quoted  and  no  other,  the  above  undoubtedly 
would  be  correct,  but  there  are  two  other  sections  which  must  be 
considered.  One  of  these  sections  is  section  4295  G.  C,  which 
was  enacted,  in  almost  its  present  form,  on  March  5,  1913,  and  is 
found  in  103  0-.  L.  113.  It  states  that  council  may  provide  for  the 
deposit  of  all  moneys  coming  into  the  hands  of  the  treasurer,  in 
banks  which  will  give  "a  good  and  sufficient  bond  issued  by  a 
surety  company  authorized  to  do  business  in  the  state,  or  furnish 
good  and  sufficient  surety."  The  section  then  provides  that  the 
bank  or  banks  may  secure  the  moneys  deposited  with  them  by  the 
treasurer  of  the  municipality,  by  depositing  interest  bearing  obli- 
gations of  the  United  States,  including  bonds  of  the  District  of 
Columbia ;  bonds  of  the  State  of  Ohio,  or  of  any  other  state  of  the 
United  States;  legally  issued  bonds  of  any  city,  village,  county, 
township  or  other  political  subdivision  of  this  or  any  other  state 
or  territory  of  the  United  States,  with  certain  conditions  attached 
to  the  last  security  mentioned  in  the  section. 

The  legislature  then  added  a  rider  to  the  section,  which  reads 
as  follows: 

"And  whenever  any  of  the  funds  of  any  of  the  political 
subdivisions  of  the  state  shall  be  dex)osited  under  any  of  the 
depository  laws  of  the  State,  the  securities  herein  mentioned, 
in  addition  to  such  other  securities  as  are  prescribed  by  law» 
may  be  accepted  to  secure  such  deposits." 

It  will  aid  us,  in  understanding  this  section,  if  we  remember 

that  as  it  was  enacted  in  97  O.  L.  207  the  provision  relating  to 

security  to  be  furnished  by  the  depository  of  a  municipality  was 

as  follows: 

"And  give  a  good  and  sufficient  bond  issued  by  a  surety 
company  authorized  to  do  business  in  Ohio,  or  furnish  good  and 
sufficient  surety,  in  a  sum  not  less  than  twenty  percent  in  ex- 
cess of  the  maximum  amount  at  any  time  to  be  deposited." 
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In  102  O.  L.  122,  the  lesrislature  amended  this  section  and 
made  it  read  practically  as  it  is  found  in  103  O.  L.  113  and  practi- 
cally as  it  now  reads. 

So.it  will  be  seen  that  the  legislature  had  in  mind  two  differ- 
ent objects,  in  amending  said  section  as  found  in  102  O.  L.  122  and 
103  O.  L.  113.  The  one  object  was  to  provide  that  the  depositories 
of  municipal  funds  might,  in  lieu  of  furnishing  a  lawful  bond  to 
protect  the  municipality  in  reference  to  such  deposits,  secure  said 
moneys  by  a  deposit  of  bonds  as  above  set  out. 

The  second  object  which  the  legisliature  sought  to  accomplish 
in  the  rider  attached  to  this  section  was  that  any  other  political 
subdivision  of  the  state  might  *accept  the  securities  set  out  in 
said  section,  in  addition  to  such  other  securities  as  are  prescribed 
by  law  and  which  particularly  apply  to  each  political  subdivision. 

The  question  of  course  immediately  arises  as  to  whether  this 
latter  object  which  the  legislature  had  in  mind  would  cover  the 
deposit  of  funds  by  township  trustees.  If  so,  the  township  trus- 
tees, in  lieu  of  accepting  a  lawful  bond  as  provided  in  the  sections 
above  quoted,  might  accept  any  of  the  securities  mentioned  in 
section  4295  and  above  set  out. 

We  will  consider  the  meaning  of  "securities,"  in  order  to  de- 
cide whether  this  latter  provision  of  section  4295  G.  C.  can  be 
made  to  apply  to  township  depositories.  When  we  remember 
that  this  section  originally  provided  for  nothing  but  a  lawful 
bond,  and  that  in  102  O.  L.  122  the  legislature  amended  the  sec- 
tion by  adding  a  number  of  kinds  of  bonds  which  might  be  ac- 
cepted in  lieu  of  the  lawful  bond,  and  when  we  remember  that  at 
the  same  time  it  made  these  additions  it  also  added  the  provision 
pertaining  to  all  other  x)olitical  subdivisions,  to  the  effect  that  they 
might  accept,  in  addition  to  such  other  securities  as  are  prescribed 
by  law,  the  securities  mentioned  in  this  section,  it  is  clear  that  the 
legislature  intended  that  "securities"'  should  not  cover  a  lawful 
bond,  but  that  it  merely  had  in  mind  those  evidences  of  indebted- 
ness which  were  added  to  said  section  and  which  might  be  ac- 
cepted as  security  in  lieu  of  the  lawful  bond. 

The  court  in  Bank  of  Commerce  v.  Hart,  37  Neb.  197, 202,  made 
the  following  statement  in  reference  to  the  word  ''securities'': 

"True  it  (the  bank's  charter)  says  'to  purchase  securities 
of  every  kind,'  but  certificates  of  stock  are  not  securities  with- 
in the  meaning  of  this  provision,  nor  such  as  the  word  imports 
in  commercial  or  banking  phraseology.    'Securities,'  as  here 
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used,  mean  notes,  bills  of  exchange  and  bonds ;  in  other  words, 
evidence  of  debt,  promises  to  pay/' 

I  believe  the  court  placed  the  correct  construction  upon  the 
word  ''securities/'  and  that  the  section  under  consideration  the 
legislature  had  in  mind  not  a  lawful  bond,  but  only  those  evidences 
of  indebtedness  which  might  be  deposited  with  the  municipality 
as  security  for  funds  deposited,  in  lieu  of  a  lawful  bond. 

While  there  is  no  doubt  that  the  legislature,  in  using  the  word 
"securities"  in  the  rider  to  section  4295,  hereinbefore  set  out, 
meant  the  security  other  than  a  lawful  bond,  nevertheless  it  is  my 
opinion  that  the  legislature  intended  to  extend  the  right  to  take 
the  securities  set  out  in  section  *4295  G.  C.  to  the  other  political 
subdivisions  of  the  state,  irrespective  of  whether  or  not  said  sub- 
divisions were  authorized  theretofore  to  accept  securities  in  the 
place  of  the  lawful  bond.  The  right  to  so  take  said  securities  was 
not  made  conditional  on  the  fact  that  the  said  subdivision  was 
elsewhere  authorized  to  accept  collateral  securities  in  Ueu  of  a 
bond,  but  was  authority  to  take  such  collateral  securities  whether 
theretofore  authorized  or  not,  and  if  elsewhere  authorized,  the 
securities  set  out  in  said  section  4295  were  a  further  extension  of 
the  kind  of  securities  which  it  could  take. 

In  other  words,  as  I  view  it,  the  legislature  in  the  enactment 
of  said  rider  to  section  4295  G.  C,  intended  that  all  political  sub- 
divisions of  the  state  could  accept  the  securities  set  out  in  said 
section,  in  lieu  of  the  lawful  bond  and  in  addition  to  the  securities, 
if  any,  which  they  had  theretofore  been  authorized  to  take. 

Therefore,  answering  your  question  specifically,  it  is  my  opin- 
ion that  by  reason  of  the  enactment  of  the  rider  in  section  4295 
G.  C,  a  depository  of  township  funds  is  authorized  to  give  the 
treasurer  of  the  township,  as  security,  bonds  of  the  United  States 
in  lieu  of  a  depository  bond. 
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The  Word  'Three''  Preceding  "^rears''  in  the  Phrase  "Three  Mem- 
bers to  Serve  for  Three  Years"  Contained  in  Section  4726-1  Gen- 
eral Code,  Shall  be  Read  ""Four,"  So  That  the  Whole  Phrase  in 
Relation  Thereto  Will  Read  '"Shall  Elect  Two  Members  of  the 
Board  of  Education  for  Two  Years  and  Three  Members  to  Serve 
for  Four  Years,  and  at  the  Proper  Elections  Thereafter  Their 
Successors  ShaU  be  Elected  for  Four  Years*" 


No.  970— (Opinion  Dated  January  28,  1918.) 

Hon.  Clare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio. 

Dear  Sir:    In  your  letter  of  January  8,  1918,  you  request  my 
opinion  as  follows : . 

"In  Bristol  Township,  this  county,  the  schools  were  cen- 
tralized under  sec.  4726-1,  General  Code,  and  in  accordance 
therewith  the  probate  judge  appointed  a  school  board  of  five 
members,  and  the  first  township  election  thereafter  was  held 
on  November  6,  1917. 

"Said  section  4726-1  provides  that  the  electors  of  such 
township  shall  elect  two  members  of  the  board  for  two  years 
and  three  members  to  serve  for  three  years,  and  at  the  proper 
elections  thereafter,  their  successors  shall  be  elected  for  four 
years.  The  election  for  township  officers  in  Ohio  is  to  be  held 
in  the  odd  numbered  years.  That  being  true,  how  will  it  be 
possible  to  elect  three  members  at  the  expiration  of  their 
terms  of  three  years,  as  provided  in  said  section  4726-1?  If 
the  election  for  three  members  be  held  at  the  expiration  of  the 
three  year  term,  the  election  would  be  held  in  November  of 
1920  and  every  four  years  thereafter,  which  would  not  be  the 
years  for  the  election  of  township  officers. 

"Kindly  advise  if  you  think  that  this  section  is  proper  or 
whether  a  mistake  has  been  made  in  the  drafting  thereof." 

Section  4726-1  G.  C.  provides: 

"In  townships  in  which  there  are  one  or  more  school  dis- 
tricts, the  qualified  electors  of  such  school  district  may  vote  on 
the  question  of  centralizing  the  schools  of  said  township  dis- 
tricts, or  of  special  school  districts  therein,  without  interfer- 
ing with  the  existing  school  district  organization  until  the  re- 
sult of  the  election  shall  have  been  determined.  If  at  such  elec- 
tion in  any  township  a  majority  of  all  the  votes  cast  shall  be 
in  favor  of  centralizing  the  schools  in  said  township,  the  pro- 
bate judge  of  the  county  shall  create  a  new  board  of  educa- 
tion for  the  said  township,  without  delay,  by  selecting  from 
the  several  boards  of  education  thus  consolidated,  five  suitable 
persons,  giving  each  former  district  its  fair  representation  in 
such  selection,  which  such  five  persons  so  selected  shall  consti- 
tute ttie  board  of  education  for  said  township  until  the  first 
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township  election  thereafter;  at  such  first  township  electioit 
thereafter  the  electors  of  such  township  shall  elect  two  mem- 
bers of  the  board  of  education  for  two  years,  and  three  mem- 
bers to  serve  for  three  years,  and  at  the  proper  elections  there- 
after their  successors  shall  be  elected  for  four  years.    £f  a 
majori^  of  the  electors  in  such  township  vote  against  said 
centralization  at  the  time  above  designated,  then  the  several 
school  districts  in  said  township  shall  proceed  as  though  no 
election  had  been  held/' 

The  object  of  the  above  legislation  is  to  provide  centraliza- 
tion for  the  schools  of  a  township  in  which  township  there  are  two 
or  more  school  districts,  and  it  is  provided  that  the  qualified  elec- 
tors of  such  township  may  vote  on  the  question  of  the  centralizar 
tion  of  the  schools  of  the  districts  within  such  township.  If,  how- 
ever, such  centralization  election  carries,  then  it  is  provided  that 
the  probate  judge  of  the  county  shall  create  a  school  board  for  the 
entire  township  centralized  district,  by  selecting  from  the  sev- 
eral boards  of  education  five  suitable  persons  and  that  the  suc- 
cessors of  said  five  persons  shall  be  elected  at  the  first  township 
election  after  they  have  been  so  selected  by  such  probate  judge, 
two  for  the  term  of  two  years  and  "three  members  to  serve  for 
three  years,"  and  that  at  the  proper  elections  thereafter  three 
successors  shall  be  elected  for  four  years.  Members  of  boards  of 
education  are  elected  on  the  first  Tuesday  after  the  first  Monday 
in  November  in  odd  numbered  years  (sec.  4828).  So  that  the 
proper  elections  after  said  first  election  would  be  the  elections 
which  were  held  in  odd  numbered  years.  It  is  provided  in  various 
sections  of  the  General  Code  that  the  first  election  for  members 
of  a  board  of  education  in  a  district  may  be  for  what  is  commonly 
called  a  short  or  long  term,  that  is,  for  two  or  four  years.  To  illus- 
trate, section  4736-1  provides  that  the  successors  of  the  members 
of  a  board  of  education  of  a  new  district  which  is  appointed  by  the 
board  of  county  commissioners  shall  be  elected  at  the  first  elec- 
tion for  members  of  a  board  of  education  held  in  such  district 
after  they  have  been  so  appointed  by  the  board  of  county  com- 
missioners, "two  members  to  serve  for  two  years  and  three  mem- 
bers for  four  years'' ;  and  again,  in  section  4709,  it  is  provided  that 
in  a  village  district  "at  the  first  election  in  such  district  a  board 
of  education  shall  be  elected,  two  members  to  serve  for  two  years 
and  three  members  to  serve  for  four  years."  It  is  also  provided 
in  section  4745  G.  C.  that  the  terms  of  office  of  members  of  each 
board  of  education  shall  be  for  four  years.    So  that,  the  entire 
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scbeme  of  school  legislation,  as  far  as  the  election  of  members 
of  boards  of  education  are  concerned,  is  that  when  the  terms  are 
so  arranged  that  all  members  do  not  finish  their  ^rm  at  once  but 
there  is  a  continuity  of  service,  then  the  term  of  any  and  all  mem- 
bers of  boards  of  education  shall  be  four  years  and  that  the  mem- 
bers of  such  board  shall  be  elected  on  the  first  Tuesday  after  the 
first  Monday  in  November  in  odd  numbered  years.  It  seems  to 
me  that  it  is  clearly  apparent  that  an  error  was  made  when  said 
section  4736-1  was  enacted  and  that  what  the  legislature  intended 
to  do  was  not  to  provide  that  three  members  should  be  elected  for 
three  years,  but  that  three  members  should  be  elected  for  four 
years.  It  would  be  an  error  which  the  scrivener  or  printer  could 
easily  make,  having  used  the  word  "three"  before  "members,"  to 
also  use  the  word  "three"  before  "years"  in  the  same  sentence 
and  in  such  close  proximity,  but  when  it  is  considered  that  the 
term  "proper  election"  is  used  immediately  thereafter  in  the  same 
sentence  and  for  the  term  of  four  years,  it  is  impossible  to  recon- 
cile the  same  other  than  to  conclude  that  the  use  of  the  word 
"three"  preceding  "years"  is  clearly  a  mistake. 

Mistakes  will  not  be  permitted  to  defeat  the  object  of  legis- 
lation, and  Lewis,  in  his  edition  of  Sutherland  on  Statutory  Con- 
struction, section  410,  says: 

"Legislative  enactments  are  not  any  more  than  any  other 
writing  to  be  defeated  on  account  of  mistakes  ♦  *  ♦  provided 
the  intention  of  the  legislature  can  be  collected  from  the  whole 
statute.  ♦  *  *  Where  one  word  has  been  erroneously  used 
for  another  ♦  *  ♦  and  the  context  affords  the  means  of  con- 
struction, the  proper  word  will  be  deemed  substituted  or  sup- 
plied." 

In  this  instance  the  intention  of  the  legislature  is  gathered 
from  the  act  itself,  that  is,  that  a  school  board  for  a  new  district 
is  being  provided  for  and  after  making  provision  that  the  mem- 
bers should  be  appointed  by  the  probate  judge,  then  provision  is 
made  how  the  election  of  their  successors  shall  be  had,  so  that 
the  terms  of  all  the  members  will  not  terminate  at  the  same  time, 
and  the  fact,  as  noted  by  the  author,  supra,  that  the  word  "three" 
was  used  erroneously  instead  of  the  word  "four"  will  not  be  per- 
mitted to  defeat  the  clear  intention  of  the  legislature  but  the  word 
"four"  will  be  substituted  for  the  word  "three"  in  said  section. 
To  the  same  effect  is  found  the  language  in  36  Cyc,  page  1126, 
where  the  following  language  is  used: 

"Mere  verbal  inaccuracies  or  clerical  errors  in  statutes 
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in  the  use  of  words  ♦  ♦  ♦  will  be  corrected  by  the  court 
whenever  necessary  to  carry  out  the  intention  of  the  legisla- 
ture as  gati|ered  from  the  entire  act/' 

A  few  of  the  many  cases  in  which  a  similar  holding  has  been 
made  should  be  briefly  noted: 

In  Haney  vs.  State,  34  Ark.,  263,  the  second  branch  of  the 
syllabus  reads: 

''Where  it  is  obvious  that  the  legislature  did  not  intend 
to  use  a  particular  word  written  in  a  statute,  and  it  is  further 
apparent  what  word  they  did  intend,  the  courts  will  correct 
the  mistake  by  substituting  the  word  intended  for  the  one 
used." 

In  that  case  a  statute  had  been  amended  and  the  word  'fifth'* 
had  been  used  as  designating  the  Monday  in  January  and  July 
when  court  should  open  in  a  particular  county.  Bakin,  J.,  on  page 
269,  says: 

"The  mistake  is  obvious  on  the  face  of  the  act.  It  is  very 
true,  as  a  general  rule  of  construction,  that  where  the  lan- 
guage of  an  act  is  plain  and  unambiguous,  the  courts  must 
give  it  effect,  as  it  stands,  or  declare  the  law  unconstitutional. 
But  this  rule  is  subject  to  much  qualification  and  does  not 
apply  to  cases  of  plain  clerical  errors,  where  it  is  obvious  that 
the  legislature  did  not  intend  to  use  the  word  as  written,  and 
it  is  further  apparent  what  word  they  did  intend.  A  mistake 
of  this  nature  may  be  corrected  by  the  courts,  uix)n  as  sound 
principle  as  a  mistake  in  a  deed.  It  is  not  judicial  legislation, 
nor  judicial  interference  with  the  legislative  will.  It  is  in 
support  of  the  legislative  will,  and  wholly  distinct  from  the 
reprehensible  practice  of  warping  legislation,  to  suit  the  views 
of  the  courts  as  to  correct  policy.  The  only  conditions  to  be 
observed  in  the  exercise  of  this  power  of  literal  correction  are, 
that  the  courts  should  be  thoroughly  and  honestly  satisfied  of 
the  legislative  intent,  irrespective  of  the  policy  of  the  act. 

"It  would  be  frightful  if,  in  a  case  like  the  present,  the 
business  of  all  the  courts  of  a  circuit  should  be  delayed  by 
such  a  mistake,  and  the  rights  of  litigants  thrown  into  con- 
fusion until  the  next  session  of  the  legislature,  for  the  want 
of  this  wholesome  power,  which  is  constantly  applied  to  the 
contracts  of  individuals.  Such  is  not  the  meaning  nor  spirit 
of  our  constitutional  provision  that  the  different  departments 
should  be  independent  of  each  other.  They  should  respect  the 
constitutional  will  and  intention  of  each  other,  and  that  being 
clearly  ascertained,  should  act  in  consonance  therewith." 

In  Palms,  et  al,  vs.  Shawano  County,  et  al,  61  Wise,  211,  the 
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court  had  under  consideration  a  statute  which  contained  a  descrip- 
tion of  certain  lands.    On  page  215,  Taylor,  J.,  says : 

"We  think  it  is  clearly  apparent  that  the  word  "south" 
was  a  mere  clerical  error  and  was  intended  to  be  "north."  The 
word  "south"  destroys  all  sense  in  the  description;  the  word 
"north"  makes  it  sensible  and  makes  the  boundary  complete. 
With  the  word  "north"  inserted  the  line  would  rpad — ^the  town- 
ship line  between  townships  30  and  31,  and  the  last  course 
would  read  the  place  of  beginning  and  make  the  boundary 
complete.  *  *  *  'The  court  will  inspect  the  whole  act,  and, 
if  the  true  intention  of  the  legislature  can  be  reached,  the 
false  description  will  be  rejected  as  surplusage,  or  words  sub- 
stituted, in  the  place  of  those  wrongfully  used,  which  will  give 
effect  to  the  law." 

In  the  case  of  Loper  vs.  State,  82  Minn.,  71,  a  criminal  statute 

was  being  considered.    Lovely,  J.,  says,  at  page  73 : 

"In  copying  section  7869  there  was  an  evident  oversight 
in  leaving  out  the  words  'that  steals  a  horse  or  horses  from 
any  person'  so  that,  standing  alone,  it  seemingly  provides  for 
a  bounty  for  the  conviction  of  any  or  every  crime  of  which  any 
person  may  be  convicted.  It  is  easy  to  see  how  this  mistake 
might  have  occurred.  In  the  haste  of  copying  from  section 
7869,  where  the  word  'person*  is  repeated,  the  eye  of  the  en- 
grossing clerk  evidently  passed  too  rapidly  over  the  omitted 
words  to  this  word  (person)  where  it  next  occurred.  *  *  * 
Legislative  enactments  are  not  to  be  defeated  on  account  of 
mistakes,  errors  or  omissions  provided  the  intention  of  the  leg- 
islature can  be  collected  from  the  whole  statute  and  the  title 
and  its  history  may  be  referred  to*for  that  purpose." 

In  The  People  ex  rel  vs.  Hoffman,  97  111.,  234,  it  was  held  in 

the  second  branch  of  the  syllabus : 

"The  words  capias  ad  satisfaciendum,  in  section  5  of  the 
chapter  relating  to  judgments,  decrees  and  executions,  which 
provides  tiiat  no  execution  shall  issue  against  the  body  except 
in  certain  cases,  or  unless  the  defendant  shall  have  been  held 
to  bail  upon  a  writ  of  capias  ad  satisfaciendum,  as  provided 
by  law,  eto.,  are  construed  to  mean  capias  ad  respondendum, 
that  being  the  evident  intention  of  the  legislature." 

and  on  page  236,  Mr.  Justice  Craig,  during  the  opinion  of  the. 
court,  said: 

"A  capias  ad  satisfaciendum  is  defined  to  be  a  judicial 

writ  of  execution,  which  issues  on  the  record  of  a  judgment, 

.  And  by  the  writ  the  sheriff  is  commanded  to  take  the  body 

of  the  defendant  in  execution,  and  him  safely  to  keep,  so 

that  he  have  his  body  in  court  at  the  return  of  the  writ  to 
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satisfy  the  plaintiff  his  debt  and  damages.     *     *     *    There 
is  no  such  thing  known  to  the  law  as  a  defendant  being  held 
to  bail  under  a  capias  of  this  character;  but^  on  the  other 
hand,  it  may  be  regarded  as  the  final  process,  which  im- 
prisons until  the  judgment  is  discharged.     When  the  I^s- 
lature,  therefore,  said  that  no  execution  shall  issue  against 
the  body  of  the  defendant     ♦     ♦     *     unless  the  defendant 
shall  have  been  held  to  bail  upon  a  writ  of  capias  ad  satis- 
faciendum, that  body  did  not  mean  what  it  said,  nor  did  it 
intend  to  say  what  it  did.    But  the  legislature  evidently  in- 
tended to  say,  unless  the  defendant  shall  have  been  held  to 
bail  upon  a  writ  of  capias  ad  respondendum.     A  capias  of 
this  character  is  a  writ  commanding  the  sheriff  to  take  the 
body  of  the  defendant,  if  he  may  be  found  in  his  bailiwick 
or  county,  and  him  safely  keep,  so  that  he  may  have  him  in 
court  on'  the  day  of  the  return  to  answer  to  the  plaintiff  of 
a  plea  of  debt,  trespass,  etc.,  as  the  case  may  be.     *     *    * 
This  construction  of  the  statute  renders  it  consistent,  har- 
monious and  intelligent,  but  should  it  be  construed  literally 
as  it  reads,  then  no  intelligent  meaning  can  be  gathered  from 
it.     *     *     *     Statutes  must  be  interpreted  according  to  the 
intent  and  meaning,  and  not  always  according  to  the  letter. 
A  thing  within  the  intention  is  within  the  statute,  though 
not  within  the  letter;  and  a  thing  within  the  letter  is  not 
within  the  statute  unless  within  the  intention.    ♦     *    ♦    We 
are  of  the  opinion  that  in  the  construction  of  the  section  of 
the  statute,  supra,  the  words  ad  satisfaciendum  should  be 
rejected,  and  the  words  ad  respondendum  should  be  inserted 
in  their  stead/' 

In  the  case  of  Ex  parte  Hedley,  31  Calif.,  108,  the  last  branch 

of  the  syllabus  reads : 

"Where  there  is  an  evident  mistake  in  the  use  of  a  word 
in  a  section  of  a  statute,  and  it  is  apparent  what  was  the  word 
intended,  it  will  be  read  as  though  the  intended  word  was 
inserted." 

The  court  on  page  114  says: 

"The  word  'without'  occurs  twice  in  this  provision,  but 
it  is  apparent  that  in  the  instance  in  which  it  is  used  last, 
the  word  'within'  was  the  word  really  intended.  The  provi- 
sion must  therefore  be  so  read." 

A  number  of  decisions  in  our  own  state  also  follows  the  above 
view.  In  Sawyer  vs.  State  ex  rel,  etc.,  45  O.  S.,  343,  the  act  of  the 
legislature  created  a  new  judicial  circuit  district  and  provided  for 
three  additional  circuit  judges,  one  for  the  new  Eighth  and  two 
for  the  old  Sixth  circuit,  and  contained  a  provision  that  such  ad- 
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ditional  judges  should  be  elected  "on  the  first  Tuesdi^  of  Novem- 
ber next/'  but  there  was  no  machinery  for  holding  such  election 
nor  was  there  any  adequate  machinery  to  be  found  in  any  of  the 
general  provisions  of  the  statutes  in  relation  thereto.  It  was  held 
that  the  clause  fixing  the  time  for  the  election  of  the  new  judges 
was  surplusage,  should  be  disregarded  and  the  general  provision 
of  the  statutes  for  the  election  of  circuit  judges  on  the  first  Tues* 
day  after  the  first  Monday  in  November  applied  to  such  new  judge- 
ships. 

Owen,  C.  J.,  in  delivering  the  opinion,  quoted  from  Moore  vs. 
Given,  39  O.  S.,  663,  as  follows: 

''That  the  law  does  not  require  vain,  absurd  or  impossi- 
ble things  of  men  is  one  of  its  favorite  maxims ;  and  it  is  the 
plain  duty  of  the  courts,  in  the  interpretation  of  a  staute, 
unless  restrained  by  the  rigid  and  inflexible  letter  of  it,  to 
lean  most  strongly  to  that  view  which  will  avoid  absurd 
consequences,  injustice  and  even  great  inconvenience;  for 
none  of  these  things  can  be  presumed  to  have  been  within 
the  legislative  intent." 

In  the  case  of  Tracy  vs.  Card,  2  O.  S.,  431,  Thurman,  J.,  de- 
livering the  opinion  of  the  court,  said: 

''While,  on  the  one  hand,  the  judiciary  should  be  careful 
not  to  make  its  oflice  of  expounding  statutes  a  cloak  for^the 
exercise  of  legislative  power,  on  the  other  hand,  it  is  equally 
bound  not  to  stick  in  the  mere  letter  of  a  law,  but  rather  to 
seek  for  its  reason  and  spirit,  in  the  mischief  that  required 
a  remedy  and  the  general  scope  of  the  legislation  designed  to 
effect  it." 

In  the  last  above  mentioned  case  the  word  "administrator" 
was  by  construction  incorporated  into  an  act  and  inserted  after 
the  word  "executor,"  as  this  seemed  to  the.  court  to  be  within  the 
clear  legislative  intent. 

In  State  ex  rel  vs.  Atchibald,  Sheriff,  52  O.  S.,  page  1,  the 

act  of  the  legislature  provided  that  a  successor  "shall  be  elected 

on  the  first  Tuesday  after  the  second  Monday  in  November,"  but 

the  court  held  that  there  was  a  mistake  and  that  the  statute  meant 

that  the  election  should  be  held  on  the  first  Tuesday  after  the  first 

Monday  in  November,  as  is  provided  by  law.    On  page  9  the  court 

uses  the  following  language: 

"If  there  is  such  error  or  mistake,  and  the  intention  of 
the  legislature  can  be  ascertained,  the  error  or  mistake  should 
be  corrected  by  Vbe  court'' 
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An  almost  endless  line  of  authorities  is  cited  along  the  above 
line  by  text  writers  and  in  the  digests,  but  the  above  is  sufficient, 
we  think,  for  this  opinion. 

Following*  the  principles  above  set  forth  as  to  the  construction 
of  said  section  4726-1,  I  advise  you  that  the  word  "three"  which 
precedes  ''years"  in  the  phrase  ''three  members  to  serve  for  three 
years,"  shall  be  read  "four"  so  that  the  whole  phrase  in  relation 
thereto  will  read  "shall  elect  two  members  of  the  board  of  educar 
tion  for  two  years  and  three  members  to  serve  for  four  years,  and 
at  the  proper  elections  thereafter  their  successors  shall  be  elected 
for  four  years." 


The  Scheme  of  Legislation  Seems  to  be  That  a  Defendant  be 
Brought  to  Trial  as  Speedily  as  Possible,  and  so  When  it  is 
Provided  in  Section  1657  General  Code,  that  the  Trial  Shall 
Commence  Within  Four  Days,  That  is  a  Limitation  Which  is 
Jurisdictional  and  Unless  Something  is  Done  Toward  the  Com- 
mencement of  Such  Trial  Within  Four  Days,  the  Court  Has  no 
Jurisdiction  to  Try  the  Case  Thereafter. 


No.  960 — (Opinion  Dated  January  23,  1918). 

Hon.  Charles  G.  White,  Prosecuting  Attorney,  Batavia,  Ohio. 

Dear  Sir:     My  opinion  is  requested  by  you  on  the  following 

statement  of  facts: 

"Section  1657  of  the  General  Code  provides  that  a  person 
may  be  committed  pending  final  disposition  of  a  case. 

1.  Is  it  necessary  in  all  cases  that  the  trial  of  the  accused 
be  commenced  within  four  days  after  his  arrest  in  juvenile 

cases,  provided,  of  course,  that  the  defendant  does  not  consent 
to  a  continuance? 

2.  Suppose  the  prosecuting  witness,  or  a  very  important 
witness,  should  be  taken  violently  ill,  or  was  unable  to  attend 
the  trial  for  some  other  cause,  and  that  the  court  should  con- 
tinue the  case  without  thie  consent  of  the  defendant,  and  before 
the  trial  could  be  set  and  tried,  or  because  a  material  witness 
could  not  be  secured,  and  that  four  days  should  elapse,  would  a 
motion  to  discharge  the  prisoner  on  the  grounds  that  he  was 
not  brought  to  trial  within  four  days  limit,  be  well  taken? 

Section  1657  of  the  General  Code  provides : 

'Tending  final  disposition  of  a  case,  the  judge  may  com- 
mit any  person  arrested  or  cited  to  appear,  except  a  minor  un- 
der fourteen  years  of  age,  to  the  county  jail  until  the  case  is 
disposed  of,  but  such  trial  shall  be  commenced  within  four  dajra 
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of  such  commitment  unless  upon  the  request  of  the  defendant. 
Pending  final  disposition,  the  judge  may  direct  that  the  minor 
in  question  be  left  in  the  possession  of  the  person  having 
charge  of  him,  or  that  he  be  kept  in  some  suitable  place  pro- 
vided by  the  county  or  city  authorities/' 

The  case  referred  to  in  the  above  quoted  section  is  a  criminal 
case  or  a  proceeding  wherein  a  person  has  been  cited  to  appear 
before  the  juvenile  judge  and  in  either  event  as  is  provided  by  the 
juvenile  court  laws  of  this  state.  If  a  i>erson  is  arrested,  say  for 
failing  to  furnish  care,  support,  maintenance  or  education  to  a 
minor  under  the  age  of  eighteen  years,  and  is  brought  before  the 
juvenile  court  and  arraigned  upon  said  charge,  then  under  the 
provisions  of  section  1657,  supra,  pending  the  trial  and  final  dis- 
position of  the  case,  the  judge  may  commit  such  person  to  the 
county  jail  until  the  case  is  disposed  of.  If,  on  the  other  hand, 
instead  of  entering  a  plea  of  not  guilty  the  defendant  enters  a  plea 
of  guilty,  and  an  investigation  might  be  necessary  before  the 
court  could  pass  sentence  intelligently,  then  and  in  that  event, 
pending  the  final  disposition  of  the  case,  the  defendant  might  be 
committed  to  the  county  jail  until  the  case  is  thus  finally  disposed 
of.  But  if  in  the  first  instance,  above  mentioned,  a  plea  of  not 
guilty  is  entered,  and  a  trial  is  to  be  had,  whether  before  the  court 
or  a  jury,  such  trial  shall  be  commenced  within  four  days  of  the 
time  such  commitment  takes  place,  unless  the  defendant  requests 
otherwise. 

It  is  said  in  Arrest  and  Prosecution,  by  Laning,  that : 

"The  trial  must  be  commenced  within  four  days  of  the 
commitment,  but  may  be  extended  over  some  period  in  case 
time  is  needed  to  gather  evidence." 

That  is,  it  would  not  be  necessary  to  proceed  continuously  with 
the  trial  after  it  has  once  been  commenced,  but  that  it  might  be 
adjourned  from  time  to  time  as  the  occasion  requires,  and  if,  as 
referred  to  in  your  letter  a  very  important  witness  should  become 
violently  ill,  and  for  that  reason  was  unable  to  attend  the  trial, 
the  court  has  a  right  to  continue  the  case  without  the  consent  of 
the  defendant,  after  such  trial  has  so  been  commenced. 

In  38  Cyc,  1299,  it  is  held  that  it  is  within  the  discretion  of 
the  court  whether  it  shall  adjourn  a  case  to  wait  for  witnesses  to 
arrive  and  allow  the  case  to  stand  open  and  permit  the  evidence  to 
be  introduced  after  the  witnesses  so  arrive,  or,  to  wait  for  a  witness 
who  has  not  been  subpoenaed  but  who  has  merely  promised  to 
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attend  the  trial,  or  to  adjourn  after  other  testimony  has  been  given 
to  enable  a  party  to  procure  the  testimony  of  an  expert  or  other 
witnesses,  or  to  enable  the  defendant  to  obtain  or  produce  a  paper 
in  evidence,  or  to  permit  a  party  to  get  a  copy  of  a  document  where 
proof  of  the  substance  of  the  document  was  sufficient  on  the  ques- 
tion involved,  and  many  other  instances  therein  related  and  re- 
ferred to  by  said  author.  But  the  fact  that  the  court  can  continue 
the  cause  from  time  to  time  does  not  in  my  opinion  give  the  court  a 
right  to  continue  the  time  for  the  commencement  of  the  trial 
beyond  the  four  days. 

Limitations  of  time  for  the  holding  of  prisoners  pending  ex- 
amination and  trial  are  mentioned  in  other  sections  of  the  General 
Code  and  reference  to  those  sections  may  assist  in  a  measure  to 
ascertain  the  intention  of  the  legislature  when  section  1657  was 
enacted.  In  this  instance  no  preliminary  examination  is  provided 
for.  An  affidavit  is  filed,  a  warrant  is  issued,  the  defendant  is  ar- 
rested and  arraigned  and  if  he  pleads  not  guilty  then  the  court 
must  proceed  to  try  the  cause,  taking  it  for  granted,  of  course,  that 
it  is  a  cause  in  which  the  court  has  jurisdiction.  Pending  the  trial 
it  is  provided  that  the  defendant  may  be  committed  to  the  county 
jail.  In  this  respect  the  section  is  very  similar  to  the  section 
13507  G.  C.  In  the  latter  section  it  is  provided  that  if  it  is  neces- 
sary for  just  cause  to  adjourn  the  examination  of  an  accused,  the 
magistrate  before  whom  the  proceeding  was  begun  may  ordjsr  such 
adjournment  and  commit  the  defendant  to  the  jail  of  the  county 
until  such  cause  of  delay  is  removed,  but  the  entire  time  of  such 
confinement  in  jail  shall  not  exceed  four  days.  While  the  lan- 
guage of  the  latter  section  is  not  exactly  like  the  language  of  the 
first,  yet  there  is  a  marked  similarity;  in  the  latter  instance  the 
entire  time  of  the  confinement  shaU  not  be  more  than  four  days, 
in  the  former  instance  the  trial  shall  be  commenced  within  four 
days.  In  both  instances  the  object  is  to  bring  the  defendant  to  a 
speedy  trial  or  hearing.  In  the  case  before  the  magistrate  it  is 
to  be  ascertained  whether  a  crime  has  been  committed  and  if  so 
if  the  defendant  is  probably  the  guilty  party,  and  to  recognize 
him  to  the  grand  jury.  In  the  case  before  the  juvenile  court  the 
object  to  be  ascertained  is  whether  the  charge  made  against  the 
defendant  is  a  proper  one  and  if  so  that  the  trial  shall  be  had  upon 
said  charge. 

In  considering  that  part  of  section  13507,  above  referred  to,  it 
was  held  in  Washer  vs.  Her,  19  Cir.  Dec.,  319,  aflSrmed  without 
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port  in  75  O.  S.,  p/  638,  that  ^'it  is  unlawful  for  the  masristrate  to 
commit  the  accused  for  safe  keeping  for  more  than  four  days" 
pending  an  investigation. 

In  section  13685  of  the  Greneral  Code  it  is  provided  that  a 
person  shall  not  be  detained  in  jail  without  a  trial  on  an  indict- 
ment for  a  continuous  period  of  more  than  two  terms  after  his 
arrest  and  commitment  thereon,  or  if  he  was  in  jail  at  the  time 
of  the  indictment  was  found,  more  than  two  terms  after  the  term 
at  which  the  indictment  was  presented,  and  section  13686  pro- 
vides that  a  person  shall  not  be  held  by  a  recognizance,  without 
trial,  for  a  period  of  more  than  three  terms,  not  including  a  term 
at  which  a  recognizance  was  first  taken  thereon  if  taken  in  term 
time.  In  either  of  the  aforesaid  cases  it  is  provided  that  the  de- 
fendant shall  be  discharged  unless  a  continuance  is  had  on  his 
motion  or  the  delay  is  caused  by  his  act,  but  under  section  13687 
of  the  General  Code  it  is  provided  that  when  application  is  made 
for  the  discharge  of  the  defendant  under  either  of  the  two  pre- 
ceding sections,  "if  the  court  is  satisfied  that  there  is  material 
evidence  for  the  state  which  cannot  then  be  had,  that  reasonable 
effort  has  been  made  to  procure  it,  and  that  there  is  just  ground 
to  believe  that  such  evidence  can  be  had  at  the  next  term,  the 
cause  can  be  continued  or  the  prisoner  remanded  or  committed  to 
jail."  If,  however,  he  is  not  brought  to  trial  at  the  next  term 
thereafter,  he  shaU  then  be  discharged. 

It  was  held  in  State  vs.  Brown,  15  O.  N.  P.,  n.  s.,  401,  that 
in  the  absence  of  material  evidence  to  procure  which  the  state  has 
exercised  reasonable  efforts  and  a  showing  that  there  is  just 
ground  for  believing  that  such  evidence  can  be  procured  at  the 
next  term  of  court,  a  continuance  would  not  be  justified. 

The  scheme  of  legislation  thus  seems  to  be  that  a  defendant 
be  brought  to  trial  as  speedily  as  possible  and  so  when  it  is  pro- 
vided in  section  1657  that  the  trial  shall  commence  within  four 
days,  it  is  my  opinion  that  that  is  a  limitation  which  is  jurisdic- 
tional and  that  unless  something  is  done  toward  the  commencing 
of  such  trial  within  four  days,  the  court  has  no  jurisdiction  to  try 
the  case  thereafter. 
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Proaecutinir  Attorneys  May  Not  Use  Allowance  Made  to  Them 
Under  Section  3004  General  Code,  for  the  Payment  of  Expenses 
Incurred  in  the  Ordinary  Conduct  of  Their  Office,  but  Such  Mat- 
ters Should  be  Taken  Care  of  As  Provided  fw  in  Sections  2914 
and  2419  General  Code. 


No.  1003— (OpimoB  Dated  February  11,  1918.) 

Hon.  J.  H.  Fultz,  Prosecuting  Attorney,  Lancaster,  Ohio. 
Dear  Sir :     In  your  request  for  my  opinion  you  say : 

"Do  you  advise  prosecuting  attorneys  to  obtain  funds 
under  Section  3004  G.  C.  for  the  payment  of  expenses  in  the 
ordinary  conduct  of  their  offices,  or  should  they  have  a  judge 
of  the  common  pleas  court  fix  an  amount  only  under  Section 
2914  to  be  by  them  expended? 

''You  will  note  the  U.  S.  Government  has  drafted  prose- 
cuting attorneys  to  perform  many  duties  in  connection  with 
the  selective  draft  law,  for  which  they  receive  no  compensa- 
tion or  expenses." 

Section  3004  G.  C.  reads  in  part: 

"There  shall  be  allowed  annually  to  the  prosecuting  attor- 
ney, in  addition  to  his  salary  and  to  the  allowance  provided  by 
Section  2914,  an  amount  equal  to  one-half  the  official  salaiy, 
to  provide  for  expenses  which  may  be  incurred  by  him  in  the 
performance  of  his  official  duties  and  in  the  furtherance  of 
justice,  not  otherwise  provided  for.     *     *     **' 

It  will  be  seen  that  the  allowance  made  to  the  prosecuting 
attorney  under  this  section  is  for  the  payment  of  expenses  incurred 
by  him  in  the  performance  of  his  official  duties  and  in  the  further- 
ance of  justice  "not  otherwise  provided  for." 

Section  2914  G.  C.  provides: 

"On  or  before  the  first  Monday  in  January  of  each  year 
in  each  county,  the  judge  of  the  court  of  common  pleas,  or  if 
there  be  more  than  one  jpdge,  the  judges  of  such  court  in 
joint  session,  may  fix  an  aggregate  sum  to  be  expended  for  the 
incoming  year,  for  the  compensation  of  assistants,  clerks  and 
stenographers  of  the  prosecuting  attorney's  office." 

It  will  be  seen  frwn  a  reading  of  this  section  that  provision 
is  made  therein  for  the  employment  of  assistants,  clerks  and  sten- 
ographers by  the  prosecuting  attorney.  Therefore  the  allowance 
made  to  the  prosecuting  attorney  under  Section  3004  cannot  be 
used  for  the  payment  of  such  assistants,  clerks  and  stenographers. 

Section  2419  G.  C.  provides  as  follows: 

"A  court  house,  jail,  office  for  county  officers,  and  an  in- 
firmary, shall  be  provided  by  the  commissioners  when,  in  flieir 
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judgment^  they,  or  any  of  them,  are  nedeed.  Such  buildings 
and  offices  shall  be  of  such  slyle,  dimensions  and  expense,  as 
the  commissioners  determine.  They  shall  provide  all  rooms, 
fire  and  burglar  proof  vaults  and  safes,  and  other  means  of 
security  in  the  office  of  the  county  treasurer,  necessary  for  the 
protection  of  public  moneys  and  property  therein/' 

Quoting  from  opinion  No.  185,  rendered  by  this  department 

on  April  13,  1917  : 

''Under  this  section  (2419),  it  is  the  duty  of  the  county 
commissioners  to  furnish  an  office  'of  such  s^le,  dimensions 
and  expanse  as  the  commissioners  determine'  tojc  the  prosecut- 
ing attorney,  and  there  being,  therefore,  express  and  ample 
provision  for  this  expense,  I  am  of  the  opinion  that  the  same 
may  not  be  paid  under  Section  3004  G.  C." 

For  the  reasons  set  forth  in  the  opinion  and  the  different 
sections  of  the  General  Code,  quoted,  I  must  advise  you  that 
prosecuting  attorneys  may  not  use  the  allowance  made  to  them 
under  Section  3004  G.  C.  for  the  payment  of  expenses  incurred  in 
the  ordinary  conduct  of  their  office,  but  such  matter  should  be 
taken  care  of  as  provided  in  Section  2914  and  2419  of  the  General 
Code,  above  quoted. 

When  the  Schools  of  a  Township  are  Closed  on  Account  of  Severe 
Cold  Weather  and  Heavy  Snows  and  the  Conditions  Brought 
About  by  the  World  War  Cause  a  Shortage  of  Coal  Through  Lack 
of  Transportation  Facilities,  the  Teachers  of  the  Schoob  Would 
be  Entitled  to  Pay  tor  All  Time  Lost  Under  the  Provisions  of 
Section  7690  General  Code. 


No.  1000— -(Opinion  Dated  Februarjr  9,  1018.) 

Hon.  P.  A.  Saylor,  Prosecuting  Attorney,  Eaton,  Ohio. 

Dear  Sir:    Under  date  of  January  28th,  1918,  you  submit  the 
following  inquiry: 

"I  desire  very  much  to  have  your  construction  of  Section 
7690  G.  C.  in  relation  to  the  following  facts: 

Lanier  Township  has  a  centralized  High  School,  and  the 
.  pupils  of  the  township  are  all  conveyed,  or  are  to  be  conveyed 
to  this  central  building.  Owing  to  the  fact  that  the  roads  for 
a  part  of  the  time  were  impassable  by  reason  of  heavy  snows, 
and  owing  to  the  fact  that  for  a  part  of  the  time  they  had  not 
sufficient  coal  to  heat  the  building,  there  was  no  school. 

The  question  turns  on  whether  the  teachers  are  entitled 
to  full  pay  for  all  the  time. 
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Second :  Are  the  hack  drivers  entitled  to  full  pay  for  all 
the  time?" 

Section  7690,  General  Code,  to  which  you  refer  reads  as 
follows : 

"Each  board  of  education  shall  have  the  management  and 
control  of  all  of  the  public  schools  of  whatever  name  or  char- 
acter in  tiie  district  It  may  appoint  a  superintendent  of  the 
public  schools,  truant  officers,  and  janitors  and 'fix  their  sal- 
aries. If  deemed  essential  for  the  best  interests  of  the  schools 
of  the  district,  under  proper  rules  and  regulations,  the  board 
may  appoint  a  superintendent  of  buildings  and  such  other 
employes  as  it  deems  necessary  and  fix  their  salaries.  Each 
board  shall  fix  the  salaries  of  all  teachers,  which  may  be  in- 
creased, but  not  diminished  during  the  term  for  which  the 
appointment  is  made.  Teachers  must  be  paid  for  all  time  lost 
when  the  schools  in  which  they  are  employed  are  closed  owing 
to  an  epidemic  or  other  public  calamity." 

'This  Section  requires  that  teachers  shall  be  paid  for  time 
lost  on  account  of  the  closing  of  the  schools  "owing  to  an  epidemic 
or  other  public  calamity." 

The  word  "calamity"  is  defined  at  page  1116  of  Volume  9,  Cor- 
pus  Juris: 

"Any  occurrence,  especially  when  sudden  and  unexpected, 
that  causes  great  or  widespread  distress,  trouble,  or  affliction 
to  individuals  or  to  the  community,  as  the  failure  of  crops,  an 
earthquake,  the  devastation  of  war  or  plague,  or  an  extensive 
fire  or  flood.     By  context,  mischance  or  misfortune." 

The  present  situation  is  brought  about  because  of  the  World 
War,  the  severe  cold  weather  and  heavy  snows,  causing  a  short- 
age of  coal  through  lack  of  transportation  facilities.  This  con- 
dition is  such  that  it  has  had  and  now  has  the  attention  of  local, 
state  and  federal  authorities.  It  is  a  national  situation,  which  has 
caused  widespread  "distress  and  trouble."  It  is  in  my  opinion  a 
public  calamity  of  large  magnitude. 

The  teachers,  therefore,  would  be  entitled  to  pay  for  time  lost 
under  such  circumstances,  under  the  provisions  of  Section  7690, 
General  Code. 

The  answer  to  your  second  question  will  depend  upon  the  terms 
of  the  contract  with  the  hack-driver.  I  do  not  deem  it  advisable 
to  answer  your  second  question  without  a  copy  of  the  contract.  If 
you  will  submit  a  copy  of  the  contract  I  will  answer  the  second 
question. 
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SYLLABI  OF  REPORTED  CASES 

15587 — Mike  Roma  yb.  The  Indtis- 
trial  CommisBion  of  Ohio. 

Brror  to  the  Ck>urt  of  Appeals  of 
Mahoning  County. 

NICHOLS,  C.  J. 

1.  In  cases  arising  by  way  of  ap- 
peal from  the  decision  of  the  Indus- 
trial Commission  denying  the  right  of 
a  claimant  to  participate  in  the  state 
Insurance  fund,  a  jury  is  without 
power  to  return  a  verdict  fixinc: 
compensation  to  be  paid  in  lump 
sum. 

2.  The  jury  in  such  cases  sits  as 
an  appellate  Board  of  Awards,  and 
in  fixing  the  amount  of  compensation 
it  i.?  goyemed,  as  to  amount  of  com- 
pensation and  time  and  manner  of 
payment,  by  the  provisions  of  Sec- 
tions 1465-78,  1465-79,  1465-80,  1465-81. 
1465-82,  1465-83,  l:.o5-84,  and  1465-85 
Qeneral  Code.  The  award  must  pro- 
vide for  periodical  payments. 

3.  Any  such  award,  from  which 
error  has  not  been  prosecuted,  is  to 
be  certified  by  the  trial  court  to  the 
Industrial  Commission,  and  there- 
after is  to  be  treated  in  all  respects 
as  if  originally  rendered  by  such  com- 
mission. 

4.  Such  award  is  subject  to  the 
provisions  of  Section  1465-86,  in  re- 
spect to  the  continuing  Jurisdiction 
of  the  Board  of  Awards,  and  is  sub- 
ject to  such  modification  and  change 
as  in  the  opinion  of  the  board  may 
be  justified. 

5.  Su«  h  award  is  also  subject  to 
the  provisions  of  Section  1465-87,  and 
such  board  may  in  cases  of  special 
circumstance,  and  when  the  same  is 
deemed  advisable,  and  not  otherwis<% 
commute  the  periodical  benefits 
found  to  be  due  the  claimant  by  the 
jury  to  one  or  more  lump  sum  pay- 
ments. 

6.  The  thirty-day  period  granted 
to  employes  within  which  they  may 
appeal  to  the  couet  of  common  pleas, 
in  cases  where  their  claims  for  par- 


ticipation in  the  state  insurance  fund 
have  been  denied  by  the  Industrial 
Commission,  as  provided  by  Section 
1465-90,  Qeneral  Code,  does  not  begin 
to  run  against  »uch  claimant  until 
he  has  received  actual  notice  of  the 
rejection  of  bis  claim. 

Judgment  of  Court  of  Appeals  re- 
versed, and  that  of  common  pleas  af- 
firmed, as  modified. 

Wanamaker,  Newman,  Jones,  M-at- 
thias,  Johnson  and  Donahue,  JJ.,  con- 
cur. 

15607 — The  State,  ex  rel.  John  A. 
Coles  Jr.,  vs.  C.  B.  Shook,  as  Chief 
Bailiff  of  the  Municipal  Court  of  the 
City  of  Columbus,  Ohio,  et  al. 

Error  to  the  Court  of  Appeals  of 
Franklin  Cou^*- 

.,^WMAN,  J. 

1.  Laws  exempting  property  of  a 
debtor  from  execution  are  to  be  con- 
strued liberally  in  his  favor.  A  stat- 
utory provision  in  the  nature  of  an 
exception  to  the  general  law  on  the 
subjeot  of  exemptions  should  be 
given  a  strict  construction. 

2.  The  provision  in  Section  11738, 
Qeneral  Code,  that  no  personal  prop- 
erty shall  be  exempt  from  execution 
on  a  judgment  rendered  for  the  pur- 
chase price  or  any  part  thereof,  re- 
lates only  to  a  Judgment  price  or  a 
part  of  the  purchase  price  of  the  prop- 
erty. 

3.  A  judgment  rendered  in  a  case 
where  a  claim  for  the  purchase  price 
of  property  is  combined  with  a  book 
account  for  mercluuidise  is  an  en- 
tirety and  indivisible,  and  a  court,  in 
a  mandamus  proceeding  brought  by 
the  judgment  debtor  to  require  an  of- 
ficer in  whose  hands  an  execution  has 
been  placed  for  levy  to  set  off  certain 
property  as  an  exemption,  is  withoat 
power  to  apportion  the  Judgment. 

Judgment  reversed  and  Judgment 
for  plaintiff  in  error. 

Nichols,  C.  J.,  Jones,  Matthias,  Jolm- 
son  and  Donahue,  JJ.,  concur. 
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NEW  CORPORATIONS 

Laurel  Coal  and  Mining  Co.,  Colum- 
bus, $60,000.  J.  J.  Sharfeneker,  W.  A. 
Sharfeneker,  Bdward  C.  Sharfeneker, 
O.  Joseph  Sbarfeneker,  William  Poul- 
ton. 

Cleyeland  Chandelier  &  Manufactur- 
ing Co.,  Cleveland,  $25,000.  William 
J.  Schwartz,  J.  O.  Stein,  M.  M.  Roche, 
Joseph  F.  Meyer,  V.  Birchall. 

The  H.  Bieder  Manufacturing  Co., 
Cleveland,  $10,000.  Martin  Koater, 
Prank  C.  Koster,  Bernard  A.  Koster, 
Ralph  C.  Bender,  Samuel  Horwitz. 

Ward  Fuel  Co..  Murray,  $10,000.  H. 
C.  Swank.  Sarah  Swank.  James  Bry- 
an. John  Ketzenbach.  G.  W.  Van- 
elckle. 

A.  J.  Bause  Co.,  Cleveland.  $10,000. 

A.  J.  Bause,  Josephine  Marhoefer. 
Clara  Eliza  l)eth  Bause,  Lawrence  J. 
Bause.  John  W.  Hunkin. 

Elida  Farmers'  Equity  Exchange 
Co.,  Elida.  $25,000.  Harry  A.  Lutz.  C. 
P.  Sterner,  A.  Q.  T.  Oahman,  C.  B. 
Culp,  Issachar  Miller. 

Var  Soap  and  Chemical  Co.,  Cleye- 
kmd,  $100,000.  E.  O.  Bonsteel,  W.  C 
Thobaben.  E.  E.  Zimmerman.  C.  M 
Kelsey,  R.  B.  Friedman. 

Black  Hawk  Coal  Co.,  Hawks;  $10. 
000.  Ruby  W.  Keeney,  B.  E.  Learned 
C.  Q.  Johnson,  Charles  S.  Keeney,  W 

B.  Cockrell. 
Madison    Oil   ft   Gas    Co..   Toungs 

town;  $20,000.  G.  H.  Sschauweker, 
H.  C.  Campbell,  J.  P.  Brown,  W.  G 
Doman.  R.  E.  Anderson. 

Nanheim-Wolcott  Amusement  Co. 
Cleyeland;  $10,000.  David  L.  Shaw 
Oscar  S.  Cramer,  John  J.  Sexton,  C 
Flanigan,  Jos.  N.  Ackerman. 

Starke  County  Iron  ft  Metal  Co. 
Canton;  $26,000.  William  Beresln 
Joseph  Cohen,  Marie  S.  Beresin,  Adol 
phlne  Cohen,  Otto  A.  Klein. 

G.  S.  Courey  Construction  Co. 
Cleveland;  $10,000.  H.  C.  Berghaus 
B.  L.  Peters,  B.  F.  Friedman,  P.  Stur 
tevant,  J.  L.  Francis. 

National  Fibre  Co.,  Cleyeland;  $10, 
000.  E.  B.  Sanders.  T.  J.  Farrow,  H 
L.  Ochlschlaeger,  Harry  B.  Shattuck, 
Harry  Rosen. 

Bak«r*Kane  Co.,  Cleyeland,  $10,000. 
William  C  Bracken.  H.  D.  Baker,  C. 


W.  Kane.  M.  D.  Bracken.  Sherman 
Arter. 

Japlaner  Manufacturing  Co..  Cincin- 
nati. $100,000;  James  H.  Johnston. 
George  E.  Platts,  Charles  H.  Bnet^ 
ner.  Forest  C.  Neyln,  Almon  M.  War- 
ner. 

Warman  Aluminum  Casting  Co.. 
Cincinnati;  $20,000.  Roy  Warman, 
Jack  Lidhtenaiuer.  A.  E.  Chlsholm. 
Ben  G.  Bruce.  Ben  L.  Heidingsfeld. 

Trumbull  Mortgage  Co..  Warren; 
$600,000.  N.  A.  Wolcott.  A.  A.  Wil- 
liams. William  Coale.  G.  H.  Prier,  R. 
H.  Prier,  R.  H.  Wilkinson. 

W.  W.  Cary  Co..  Columbus.  $12,000. 
W.  W.  Cary.  P.  B.  Whitslt.  W.  F.  Da- 
visson,  K.  E.  Cary,  Carl  Wilkins. 

Milto  Theatre.  Cleveland.  $10,000. 
Dayid  L.  Shaw.  Samuel  N.  Manheim. 
James  V.  Wolcott,  Bert  H.  Todd,  A. 
Tucker. 

Rosedale  Community  Co..  Cleveland, 
$500.  T.  A.  McCaslin.  H.  F.  Bums, 
O.  O.  Vrooman,  M.  Gt.  Egan.  M.  E. 
Gloason. 

Loye  Oil  and  Gas  Development  Co.. 
Leesville,  $10,500.  T.  H.  Loye,  H.  G. 
Lee.  A.  R.  Shearer.  E.  I.  Sharp.  M.  W. 
H-erron. 

Lyon  Mfg.  Co.,  Cleveland,  $100,000. 

E.  H.  Lyon,  Fred  L.  Bennage,  W.  J. 
Pureell.  John  O'Brien.  P.  M.  Berry. 

Lambert-Perrot  Co.,  Akron,  $10,000. 
Frank  S.  Perrot.  Earl  W.  Lambert, 
Sterling  Wees,  Kathryn.  M.  Lambert. 
Harriet  A.  Perrot. 

Liberty  Shoe  Co..  Cincinnati.  $10.- 
000.  Dayid  Louis  Baumgarten.  Jr..  Da- 
yid Louis  Moser,  David  Louis  Baum- 
garten. Sr.,  Ernest  R.  Gwlnner.  Wm. 
Heckorman. 

Marko  Mfg.  Co..  Akron.  $10,000. 
Thomas  J.  Kelley,  Raymond  F.  Rithle, 
Wm.  F.  Kelley,  Louis  Marko.  August 
Schisler. 

iGieneral  Fixture  and  Supply  Co.,  Co- 
lum^bus,  $25,000.  E.  L.  Farmer.  Ben 
Fauser.  Jr..  L.  W.  Farmer.  W.  H.  Bat^ 
dorf,  B.  W.  Grey. 

Three-In-One  Apartment  Co..  Cleye- 
land, $30,000.  Phnip  R.  White.  W.  D. 
White.  Rees  H.  Davis,  B.  G.  Haskell, 

F.  El  Bezdek. 

Good  Stores  Co..  Akron.  $76,000.  Bd- 
win  M.  McKinney,  J.  R.  Huffman,  T. 
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W.  Kimberp  L.  M.  Russell,  J.  C.  Curtis. 

Leon  Marks,  Cincinnati,  $55,000. 
Leon  Marks,  Sidney  G.  Strieker,  Ed- 
gar M.  Johnson,  M.  Ridgway, .  Albert 
0.  Erkenbrecber. 

E.  B.  Realty  Co.,  Cincinnati,  |1,000. 
Edward  F.  Peters,  Paul  V.  Connolly, 
H.  G.  Hightower,  Walter  D.  Murphy, 
P.  J.  Whiteside. 

Van  Kirk-Carroai  Coal  Co.,  Mineral 
City,  1300,000.  M.  B.  Jobe,  H.  Gw  Win- 
terhalter,  William  I.  Zink,  E.  B.  Van 
Kirk,  J.  W.  Van  Kirk. 

Cohimbus  Armleder  Motor  Truck 
Co.,  Columbus,  $30,000.  Charles  H. 
Furman,  Jacob  Mattlin,  Benjamin  F. 
Levinson,  Momes  Beim,  August  W. 
Weber. 

Vernier,  McLaughlin  &  Probeck  Co., 
Archbold,  $50,000.  Amiel  J.  Vernier, 
Chaises  M.  McLaughlin,  George  H. 
Probeck,  Glenn  J.  Vernier.  Dale  J.  Ver- 
nier. 

North  CaroUna  Farms  Co.,  Colum- 
(bus,  $1,000.  H.  C.  Belt,  H.  M.  Chapler, 
Miletus  Gamer,  J.  W.  Martin,  S.  W. 
Wallar. 

Breeding  Engineering  Co.,  Cincin- 
nati, $30,000.  Robert  Gamett  Breed- 
ing, Henry  G.  Frost,  M.  Schuerman, 
Carl  M.  Jacobs,  Jr.,  Charles  M.  Jacobs. 

Ingraham  Waste  ft  Supply  Co., 
Cleveland,  $25,000.  John.  Honson, 
Warren  E.  Monson,  Blanche  Scott,  T. 
J.  MofTett,  O.  E.  Schultz. 

L.  S.  Gardner  Co.,  Lima,  $50,000.  L. 
S.  Gardner,  M.  E.  Gardner,  R.  E.  Gard- 
ner, D.  M.  Slonecker,  H.  A.  Slonecker. 

Piccadilly  Company,  Columbus,  $10,- 
000.  Will  D.  Harris,  J.  D.  Cleary,  J. 
H.  Marple,  Charles  D.  Dillon,  Guy 
Chase. 

Harris-Murray  Co.,  Cleyeland.  $60,- 
000.  John  F.  Daliere,  Chester  M.  Har- 
ris, Oeorge  B.  Anderson,  Jay  A.  Tous- 
ley,  W.  J.  Jordan. 

Crossley-Rubber  Co.,  Cleyeland,  $15,- 
000.  Dayid  A.  Crossley,  Charles  E. 
Gosson,  C.  M.  Less,  Albin  S.  Jooobson, 
B.  W.  Stuart. 

Union  Transfer  Co.,  Toungetown, 
$3500.  Oscar  R.  Adler,  Ab.  Adler,  S. 
J.  Tarmsy,  A.  Rome,  F.  S.  Shulman. 

Exposition  Co.,  Cleyeland,  $10,000. 
W.  B.  Godfrey,  John  Neuberger,  Hen- 
ry G.  Schaefer,  Frank  J.  Ritzenthaler, 
Edward  D.  Maurer,  M.  F.  Bramley. 

S*chwartz  Sample  Shop,  Lima,  $30,- 
000.  Louis  B.  Schwartz,  D.  Schwartz, 
S.  S.  Wh«eeler,  A.  M.  Green,  H.  C. 
Bentley. 

Inter-County     Electric  Co.,   Sidney, 


$100,000.  Edward  W.  Kelsey,  Jr., 
Charles  Weirich,  R.  O.  Halloway,  Ran- 
dolph P.  Whitehead,  Webb  O.  Sohwen. 

Woyen  Wood  Co.,  Cleyeland,  $100,- 
000.  John  A.  Elden,  Edmond  J. 
O'Brien,  Charles  M.  Swingle,  Archil 
Loyer,  O.  iGk  Nicholas. 

Independent  Motor  Co.,  Toungs- 
town,  $300,000.  Nathan  Hallett,  Chas. 
H.  Smythe,  H.  C.  Mikkelsen,  Frank 
Leish,  A.  W.  Frantz. 

Cincinni^  Mining  Co.,  Columbus, 
$1000.  Edwin  F.  Hooyer,  Al  H.  Hap- 
mon,  C.  Harding,  Max  H.  Gumble, 
Henry  Gumble. 

National  Trucking  Co.,  Cleveland, 
$10,000.  James  R.  Marker,  Joseph  J. 
Rowe,  John  J.  Joyce,  Charles  Schull- 
man,  C.  H.  Duncan. 

Advance  Coal  Co.,  Columbus,  $10,- 
000.  C.  E.  Leslie,  S.  K.  Leslie,  G.  M. 
Leslie,  O.  M.  Auer,  P.  F.  Wilkinson. 

Bosca-Reed  Leather  Co.,  Springfield, 
$15,000.  Colombo  Bosca,  Hugo  Bosca, 
George  L.  Reed,  Elmer  E.  .Rosenthal, 
Wm.  E.  Tuttle. 

Breyley  Automatic  and  Portable  Car 
Stop  Co.,  Cleveland,  $25u000.  Frank  S. 
Day,  James  U.  Duffy,  Henry  H. 
Schneider,  EMward  W.  Breyley,  Chas. 
A.  Tuite,  John  N.  Barry. 

G.  L.  Cook  &  Son  Co.,  Kenmore,  $10,- 
000.  G.  L.  Cook,  W.  L.  Cook,  Bess 
Morton,  Ray  E.  Morton,  F.  W.  Arm- 
strong. 

Motor  Distributing  Co.,  Cleveland, 
$25,000.     S.  F.  Selby,  P.  T.  Squire,  E. 

E.  Bates,  C.  E.  Slater,  D.  J.  Buckley. 
Wlnton  Hotel  Drug  Co.,  Cleveland, 

$25,000.  Arthur  S.  Lavine,  Julius 
Bloomberg,  Samuel  S.  Lavine,  E.  E. 
Wolf,  H.  H.  Kraus. 

Chippewa  Coal  Co.,  Cleveland,  $75,- 
000.    J.  G.  Tomson,  Max  Perkln,  Thos. 

F.  Giarvey,  Thomas  S.  Fanel,  Mike 
Tennozky. 

J.  F.  Meek  Co.,  Coshocton,  $125,000.  c 
J.  F.  Meek,  Emma  Coe  Meek,  Guy   S. 
Meek,  Daniel  C.  Meek,  Sarah  Meek. 

Portage  Coal  Co.,  Akron,  $15,000.  W. 
R.  Price,  W.  F.  Wotring,  K.  M.  Branch- 
er,  Charles  R.  Mills,  M.  K.  Cook. 

Builders''  Investment  Co.,  Cleveland, 
$1000.  Thomas  H.  Jones,  C.  H.  Sale, 
J.  P.  Drach,  Harold  G.  Mosuer,  R.  C. 
Hyatt. 

Berman  Overall  Mfg.  Co.,  Cincinnati, 
$10,000.  Oscar  Berman,  Israel  Ber- 
man. Louis  Gottlieb,  Sam  Rassell,  E.  B. 
Appleton. 

Liberty  Securities     Co.,  Cleveland, 
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$10,000.  C.  A.  Leg&  Frank  J.  Hajek, 
Leon  Li.  Allyn,  John  B.  Spykama,  V. 
R.  Smlthfleld. 

Branagan  Roofing  Co.,  Cleveland, 
115,000.  F.  T.  Branagan,  iQieorge  P. 
Ziebert,  John  E.  Campbell,  Byron  L. 
Singer,  Joseph  E.  Welsh. 

WoodhlU  Uquor  Co.,  Cleveland,  $3,- 
000.  C.  D.  Frlebolin,  E.  S.  Byers,  A. 
E.  Gillard,  0.  I.  Gardner,  S.  L.  Drake. 

Sterling  Fumitare  Co.,  Cleveland, 
$10,000.  Wdlliam  Rothenberg,  Wm.  R. 
Miller,  P.  Schulman,  I.  E.  iGAientzler, 
R.  KeUy. 

K.  ft  P.  Tire  and  Motor  Service,  Co.. 
Cleveland,  $75,000.  John  A.  Elden,  Jo- 
seph J.  Kroupa,  Jaro  Mimberger,  Qeo. 
A.  Walters,  Joseph  F.  Mimberger,  Jos. 
Henby,  John  A.  Dvorak. 

Cincinnati  Hotel  Co.,  Cincinnati, 
$10,000.  Aaron  D.  Blackwell,  L.  Moore, 
Rankin  Jones,  Jr.,  Francis  A.  Hoover, 
Spencer  M.  Jones. 

Dairy  Machine  Co.,  Cincinnati,  $25,- 
000.  Xx>uis  A.  Dourson,  Mary  C.  Dour- 
son,  Adele  Dourson,  Wm.  J.  Frietsch, 
Christina  Frietsch. 

Dayton  Tool  Co.,  Dayton,  $^5,000. 
Frank  A.  Hahne,  Arthur  A.  Edgar, 
John  B.  FV>rster,  F.  M.  Hahne,  August 
Nauntann. 

Gem  City  Smelting  ft  Brass  Castings 
Co.,  Montgomery  County,  $26,000.  Sol 
Slavin,  Sol  Mannheimer,  Arthur  A.  Mo- 
Donald,  Sarah  Slavin  Bertha  McDon- 
ald. 

J.  E.  Martin  Chicago  Co.,  Toledo, 
$5000.  J.  E.  Martin,  Fred  H.  Kirtley, 
N.  T.  MoGann,  R.  H.  O'Brien,  H.  E, 
Merrill. 

J.  E.  Martin  Buffalo  Co.,  Toledo,  $10,- 
000.  J.  E.  Martin,  Fred  H.  Kirtiley,  N. 
T.  MoGann,  R.  H.  O'Brien,  H.  E.  Mer- 
rill. 

Federal  Card,  Index  and  Printing 
Co.,  Cleveland,  $5000.  W.  H.  Bury,  L. 
R.  Bury,  W.  E.  Hudson,  F.  B.  Hudson, 
A.  J.  Hudson. 

Increases 

Shelby  Printing  Co.,  Shelby;  $400,- 
000  to  $600,000. 

Welding  Equipment  ft  Supply  Co., 
Cleveland;  $10,000  to  $20,000. 

Herberich  Realty  Co.,  Akron;  $S50,- 
000  to  $500,000. 


Horton-Harris  Co.,  Cleveland;   $25,- 

000  to  $150,000. 

Hemlock  Co.,  Logan;  $50,000  to 
$100,000. 

Eagle  Home  Co.,  Akron;  $20,000 
to  $135,000. 

Wise,  Shaw  ft  Feder  Co.,  dndn- 
naU  $141,000  to  $148,000. 

Dwyer  Btros.  ft  Co.,  Columbus,  $10,- 
000  to  $50,000. 

Standard  Post  ft  Tie  Co.,  Toledo, 
$10,000  to  $50,000. 

Lake  Lumber  Co.,  Newark,  $20,000 
to  $30,000. 

Akron  Brewing  Co.,  Akron,  $300,000 
to  $400,000. 

Williams  Brothers  Co.,  Uma,  $10,000 
to  $25,000. 

Valentine  Theatre  Co.,  Toledo,  $30,- 
000  to  $50,000. 

Dover  Bulck  Co.,  Canal  Dover,  $6,- 
000  to  $20,000. 

Pen-kins  Building  Co.,  Cleveland, 
$100,000  to  $160,000. 

I>wyer  Bros,  ft  Co.,  Columbus,  $10,- 
000  to  $50,000. 

Pioneer  Rubber  Specialty  Co.,  Ak- 
ron, $25,000  to  $100,000. 

Sunbuny  Mfg.  Co.,  Sunbury,  $30,000 
to  $50,000. 

Thorn  Oil  Co.,  Marietta,  $100,000  ^ 
$150,000. 

Atlantic  Foundry  Co.,  Akron,  $120,- 

000  to  $5qp,ooo. 

Die  Sinking  &  Machine  Co.,  Akron, 
$25,000  to  $100,000. 

Shehan  Tool  Co.,  Cleveland,  $10,000 
to  $30,000. 

Cleveland  Electric  Illuminating  Co., 
Cleveland,  $15,000,000  to  $18,000,000. 

Standard  Stamping  Co.,  Marysville. 
$120,000  to  $200,000. 

Cochran  ft  Pinkerton  Co.,  McCon- 
nelsville,  $75,000  to  $115,000. 

Decrease 

George  Automatic  Roller  Bearing 
Co.,  Cincinnaiti;  $550,000  to  $5,500. 

National  Electric  Welder  Co.,  War- 
•ren,  75,000  to  $10,000. 

Wagner  Manufacturing  Co.,  Cleve- 
land, $50,000  to  $5,000. 

Kaufman  Brothens  Co.,  Toledo,  $80.- 
000  to  $57,000.    . 

Pressed  Steel  Products  Co.,  Hubbard 
Township,  Trumbull  County,  $500,000 
to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  926— H.  6.  Dehring,  Complainant,  vs.  The  Wheeling  and  Lake 
Erie  Railroad  Company,  W.  M.  Duncan,  Receiver,  Defendant. 
Dismissed. 


(Dated  February  19,  1918.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  complainant  is  not  entitled  to 
the  relief  prayed  for.    It  is,  therefore, 

Ordered,  That  said  proceeding  be,  and  it  hereby  is  dismissed. 


No.  1285— The  F.  C.  Steadman  Company,  Complainant,  vs.  The 
Hocking-Sunday  Creek  Tracti<m  Company,  Defendant.  Dismissed. 


(Dated  February  19,  1918.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds  that  complainant  is  not  entitled  to 
the  relief  prayed  for.    It  is,  therefore, 

Ordered,  That  said  proceeding  be,  and  it  hereby  is  dismissed. 


No.  1330— In  the  Matter  of  the  Application  of  The  Richland  Public 
Service  Company  for  PermissicMi  to  Purchase  Certain  Pn^erties 
and  for  Authority  to  Issue  and  Increase  Its  Capital  Stock  and 
Create  a  Bonded  Indebtedness.    Prayer  Granted. 


(Dated  February  21,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  that  part  of  the  application,  as  amended, 
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of  said  The  Richland  Public  Service  Company  filed  herein  as  asks 
the  consent  and  authority  of  this  Commission  to  issue  common 
capital  stock  of  the  total  par  value  of  three  million,  two  hundred 
thousand  dollars  and  first  and  refunding  mortgage,  sinking  fund, 
five  per  cent  gold  bonds  of  the  total  principal  sum  of  two  mil- 
lion, nine  hundred  and  forty-two  thousand  dollars,  (that  part 
of  the  instant  application  which  asks  consent  and  authority  to  ac- 
quire certain  property  having  been  disposed  of  by  an  order  this  day 
made  and  entered  in  the  proceeding  before  this  Commission  num- 
bered No.  1329),  said  capital  stock  and  bonds  to  be  transferred  and 
delivered  in  full  and  final  payment  for  the  properties,  the  purchase 
and  acquisition  of  which  by  applicant  was  duly  consented  to  and 
approved  by  the  order  this  day  made  in  said  proceeding  No.  1329 
aforesaid ;  and  it  appearing  from  the  record  herein  and  for  the  pur- 
poses of  this  proceeding  that  said  property  so  to  be  acquired  by  the 
applicant  is  reasonably  worth  the  sum  of  four  million,  five  hundred 
and  seventy-seven  thousand,  five  hundred  and  ninety-six  dollars 
and  twelve  cents  ($4,577,596.12),  the  Commission  is  satisfied  that 
the  issue  of  said  capital  stock,  at  seventy  percentum  of  its  par 
value,  and  of  said  bonds,  at  eighty  percentum  of  their  par  value, 
the  best  prices  now  obtainable,  is  reasonably  required  and  necessary 
for  the  acquisition  of  property,  to  be  actually  used  and  useful  for 
the  prosecution  of  applicant's  corporate  purposes,  and  finds  that  its 
consent  and  authority  therefor  should  be  granted.    It  is,  therefore, 

Orrdered,  That  said  The  Richland  Public  Service  Company  be, 
and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of  the 
total  par  value  of  three  million,  two  hundred  thousand  dollars 
($3,200,000),  and  its  first  and  refunding  mortgage,  sinking  fund, 
five  per  cent,  gold  bonds  of  the  total  principal  sum  of  two  million, 
nine  hundred  and  forty-two  thousand  dollars  ($2,942,000),  and  that 
said  capital  stock  and  bonds  be  issued  and  delivered,  upon  the  basis 
of  seventy  percentum  of  the  par  value  of  said  capital  stock,  and  the 
basis  of  eighty  percentum  of  the  par  value  of  said  bonds,  -for  the 
purposes  hereinafter  provided,  and  none  other.    It  is  further 

Ordered,  That  the  discount  at  which  said  bonds  are  so  dis- 
posed of  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  Commission.    It  is  further 

Ordered,  That,  as  title  to  the  property,  authority  for  the 
purchase  and  acquisition  of  which  was  granted  applicant  by  the 
order  this  day  made  and  entered  in  the  proceeding  before  this  Com- 
mission numbered  No.  1329,  is  acquired  by  said  The  Richland  Pub- 
lic Service  Company,  it  may  issue  in  payment  of  the  consideration 
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therefor,  capital  stock  and  bonds,  upon  the  terms  hereinbefore  pro- 
vided, as  follows : 

(a)  The  property  located  at  Melco,  Richland  County, 
Ohio,  consisting  of  a  power  plant  recently  completed  by  The 
Republic  Construction  Company,  power  plant  equipment,  pow- 
er plant  site,  70.7  acres  of  land  at  said  place,  together  with 
transmission  lines  from  Melco  to  Mansfield  and  Ashland,  and 
sub-station  equipment  at  Mansfield — $1,600,000.00,  principal 
sum  of  said  bonds  and  $500,000.00,  par  value,  of  said  capital 
stock. 

(b)  The  property  of  The  Mansfield  Public  Utility  and 
Service  Company — $942,000.00,  principal  sum,  of  said  bonds 
and  $1,950,000.00,  par  value,  of  said  capital  stock. 

(c)  The  property  of  The  Mansfield  Gas  Light  Company 
and  the  property  of  said  The  Mansfield  Electric  Light  and 
Power  Company,  the  remainder  of  the  capital  stock  and  bonds 
herein  authorized. 

It  is  further 

Ordered,  That  as  evidence  of  title  to  said  property  is  acquired 
by  the  transfer  to  the  applicant  of  the  capital  stock  and  bonds  of 
said  companies,  said  capital  stocks  and  bonds  shall  be  deposited 
with  the  trustee  under  applicant's  said  mortgage  securing  the  bonds 
herein  authorized  to  be  issued  and  by  him  held  subject  to  the  fur- 
ther order  of  this  Commission.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capitsd  stock  and  bonds 
pursuant  to  the  terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  said  finding  of  the  value  of  said  property  as 
hereinbefore  set  forth  shall  not  be  binding  upon  the  Commission  in 
the  event  of  any  future  proceedings  before  this  Commission  with 
respect  to  the  rates  and  charges  of  the  applicant. 


No.  953 — ^The  Forest  City  Produce  Company,  Complainant,  vs.  The 
Cleveland,  Southwestern  and  Columbus  Railway  Company;  The 
Wheeling  and  Lake  Erie  Railroad  Company,  W.  M.  Duncan,  Re- 
ceiver, Defendants. — ^Reparation  Ordered. 


(Dated  February  21,  1918.) 

This  matter  was  submitted  upon  the  pleadings  and  the  evi- 
dence. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
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premises,  the  Commission  finds :  That  the  complainant,  a  corpora^ 
tion  organized  under  the  laws  of  Ohio,  is  engaged  in  the  wholesale 
commission  business,  with  its  principal  place  of  business  at  551 
Broadway  avenue,  Cleveland,  Ohio,  and  that,  in  the  prosecution  of 
said  business  receives  shipments  of  fruit  and  vegetables  via  the 
lines  of  the  defendants ;  that  on  October  14, 1915,  one  Ike  Norton,  a 
duly  authorized  agent  of  the  complainant,  delivered  to  said  The 
Cleveland,  Southwestern  and  Columbus  Bailway  Company,  at  Bir- 
mingham, Ohio,  208  barrels  of  Baldwin  apples,  weighing  32,980 
pounds,  of  the  total  value  of  $566.50,  consigned  to  the  complainant 
at  Cleveland,  Ohio,  via  the  lines  of  said  The  Cleveland,  South- 
western and  Columbus  Railway  Company,  and  of  The  Wheeling  and 
Lake  Erie  Railroad  Company,  W.  M.  Duncan,  receiver,  and  paid  for 
the  transportation  of  such  shipment,  freight  charges  of  the  total 
sum  of  $34.39 ;  that  the  defendants  did  not  so  transport  said  ship- 
ment with  reasonable  dispatch  or  proper  care,  and,  as  a  result, 
said  shipment  was  tendered  to  the  complainant  on  October  20, 
1915,  in  a  deteriorated  and  damaged  condition;  that  such  trans- 
portation and  lack  of  proper  care  of  said  shipment  by  the  defendant 
caused  a  damage  thereto  of  the  total  sum  of  $209.49,  being  the 
difference  between  the  price  which  the  complainant  should  have 
procured  from  the  sale  thereof,  if  the  shipment  had  been  expedi- 
tiously and  properly  transported  and  delivered,  and  the  sum  of 
$391.40  actually  derived  from  the  sale  of  said  apples,  plus  the 
charges,  $34.39,  paid  by  complainant  for  the  transportation  of 
said  shipment;  that  complainant  filed  its  claim  therefor  with  the 
defendants,  which  claim  was  not  paid  within  sixty  days  after  the 
date  of  such  filing,  and  that  the  complainant,  said  The  Forest  City 
Produce  Company,  has  a  valid  and  existing  claim  against  defend- 
ants in  the  said  sum  of  two  hundred  and  nine  dollars  and  forty- 
nine  cents  ($209.49). 

The  Commission  further  finds  that  the  complainant  and  both 
defendants  maintain  offices  in  the  city  of  Cleveland,  Cuyahosra 
county,  Ohio.    It  is,  therefore. 

Ordered,  That  the  findings  of  the  Commission  in  this  proceed- 
ing be  certified  to  the  clerk  of  the  court  of  Cuyahoga  county,  Ohio. 
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No.  1381— In  the  Matter  of  the  Petition  of  Little  Miami  Railroad 
Company  to  Issue  1920  Shares  Special  Guaranteed  Betterment 
Stock. — ^Prayer  Granted. 


(Dated  February  21,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place  of 
which  was  given  to  all  parties  in  interest,  this  matter  came  on  for 
final  consideration  upon  the  application  of  The  Little  Miami  Rail- 
road Company,  a  corporation  organized  under  the  laws  of  Ohio,  ask- 
ing consent  and  authority  to  issue  to  The  Pittsburgh,  Cincinnati, 
Chicago  and  St.  Louis  Railroad  Company,  lessee  of  all  of  appli- 
cant's property,  special  guaranteed  betterment  stock  of  the  total 
par  value  of  $96,000,  in  payment  and  discharge,  to  the  amount  of 
$96,000  of  applicant's  indebtedness  to  said  lessee  for  and  on  account 
of  additions,  extensions  and  improvements  to  applicant's  facilities 
provided  by  said  lessee  in  the  year  1916,  together  with  an  unpaid 
balance  to  January  1, 1916,  on  said  account  of  $10.55 ;  and  it  appear- 
ing that  the  issue  of  said  capital  stock  is  reasonably  required  and 
necessary  for  the  payment  and  discharge  of  the  lawful  obliga- 
tions of  the  applicant,  incurred  for  and  on  account  of  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities  and  the 
maintenance  and  improvement  of  its  service,  the  Commission  is  sat- 
isfied that  its  consent  and  authority  for  the  issue  and  disposition 
thereof  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Little  Miami  Railroad  Company  be,  and 
it  hereby  is  authorized  to  issue  one  thousand  and  twenty  shares, 
of  the  par  value  of  fifty  dollars  each,  or  a  total  par  value  of  ninety- 
six  thousand  dollars  ($96,000),  of  its  special  guaranteed  betterment 
stock,  limited  to  dividends  of  four  (4)  percentum  per  annum.  It  is 
further 

Ordered,  That  said  capital  stock  be  delivered  to  The  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railroad  Company,  the 
lessees  of  applicant's  property,  in  payment  and  discharge,  at  par, 
of  $96,000  of  applicant's  indebtedness  to  said  lessee  of  the  total 
sum  of  $96,034.60  on  account  of  the  provision,  by  said  lessee,  of 
additions,  extensions  and  improvements  to  applicant's  facilities,  and 
for  damages  to  adjacent  property  and  expenses  connected  there- 
with, in  the  year  1916,  and  including  an  unpaid  balance  of  $10.55 
from  prior  accounts  of  such  character,  all  as  fully  set  forth  in  a 
detailed  statement  appended  to  the  application  herein,  which, 
hereby,  is  made  a  part  of  this  order  by  reference,  and  used  for  no 
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other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  capital  stock  pursuant 
to  the  terms  and  conditions  of  this  order. 


No*  1395— In  the  Matter  of  the  Joint  Application  of  Wilfiam  S. 
Lehrer,  and  Jacob  Eautt  and  Theodore  F.  Kautt,  for  Authority 
Respectiyely,  to  Sell  and  Buy  the  Electric  Light  Equipment  of 
William  S.  Lehrer,  at  Rushsylvania,  Logan  County,  Ohio. — 
Prayer  Granted. 


(Dated  February  21,  1918.)     . 

William  S.  Lehrer,  (a  citizen  of  Rushsylvania,  Logan  county, 
Ohio,  who,  in  his  own  name  has  been  engaged  in  the  business  of 
furnishing  electrical  energy  for  light  and  power  purposes  to  con- 
sumers in  and  about  said  village,  and  Jacob  Kautt  and  Theodore 
F.  Kautt,  (citizens  of  Monticello,  Minnesota),  having  heretofore 
filed  a  joint  application  asking  the  consent  to  and  approval  by  this 
Commission  of  the  sale  and  conveyance  by  the  said  William  S. 
Lehrer,  and  the  purchase  and  acquisition  by  the  said  Jacob  Kautt 
and  Theodore  F,  Kautt,  of  the  distributing  system  of  the  said  elec- 
tric utility  heretofore  operated  by  the  said  William  S.  Lehrer; 
and  the  Commission  having,  upon  the  filing  of  said  application, 
deemed  the  assignment  thereof  for  hearing  to  be  unnecessary,  said 
matter  came  on  this  day  for  final  consideration,  and  it  appearing 
that  the  services  furnished  the  public  will  be  improved  thereby  and 
that  the  public  will  be  furnished  adequate  service  for  a  reasonable 
and  just  rate  or  charge  therefor,  the  Commission  is  satisfied  that 
its  consent  and  authority  for  such  purchase  and  sale  of  property 
should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  William  S.  Lehrer  be,  and  he  hereby  is 
authorized  to  sell  and  convey  to  the  said  Jacob  Kautt  and  Theodore 
F.  Kautt,  the  electric  distributing  system  and  appurtenances  in  the 
village  of  Rushsylvania,  Logan  county,  Ohio;  and  the  said  Jacob 
Kautt  and  Theodore  F.  Kautt  hereby  are  authorized  to  purchase 
and  acquire  the  same.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  a  con- 
sent to  or  approval  by  the  Commission  of  any  increase  in  rates  or 


PuBuc  Utilities  Commission  899 

diminution  of  service  in  the  territory  now  served  by  means  of  said 
property.    It  is  further 

Ordered,  That  said  parties  forthwith  file  with  this  Commission 
schedules  providing  for  their  respective  withdrawal  from  and  in- 
auguration of  service  within  the  territory  now  served  by  means  of 
said  property.    It  is  further 

Ordered,  That  nothing  herein  shall  be  considered  as  a  finding 
by  the  Commission  of  the  value  of  the  property  herein  authorized 
to  be  purchased  and  sold,  as  an  acquiescence  in  the  values  placed 
upon  said  property  by  said  parties,  nor  as  an  approval  of  the  con- 
sideration stipulated ;  nor  shall  anything  herein  be  construed  as  an 
approval  by  the  Commission  of  the  rates  now  charged  for  service 
by  said  parties,  nor  as  a  finding  by  the  Commission  that  said  rates 
are  reasonable  tmd  not  excessive  and  not  discriminatory,  or  that 
the  service  of  said  parties  is  adequate,  efficient  or  sufficient. 


ATTORNEY  GENERAL 


The  Clerk  of  the  Board  of  County  Commissi<mers  is  not  Required 
to  Keep  a  Bill  Docket  Provided  for  by  Section  2572,  General 
Code,  and  is  not  Required  to  Make  Complete  Records  of  Ditches 
as  Provided  by  Section  6511,  General  Code.  Such  Duties  Pertain 
to  the  OfBce  of  the  County  Auditor  as  Such. 


No.  lOie— (Opinion  Dated  February  19,  1918). 

The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio: 

Gentlemen:     I  have  your  letter  of  February  8,  1918,  as  fol- 
lows: 

"We  respectfully  request  your  written  opinion  upon  the 
following  matters: 

"In  some  counties  of  the  state  where  county  commission- 
ers have  employed  a  clerk  under  the  provisions  of  Section 
2409,  G.  C,  it  is  contended  by  the  auditors  of  some  of  those 
counties  that  the  clerk  of  the  board  of  commissioners  is  re- 
quired to  keep  the  bill  docket  provided  for  by  Section  2572,  G. 
C.,  and  also'  to  make  complete  records  of  ditches  as  provided 
by  Section  6511,  G.  C.  This  department  is  asked  whether  it 
is  legal  for  the  clerk  of  the  board  of  county  commissioners, 
employed  by  them  under  the  provisions  of  Section  2409,  G.  C, 
to  keep  these  books,  or  whether  it  is  a  duty  specifically  en- 
joined upon  the  county  auditor?" 

Section  2566  of  the  General  Code  reads : 

"By  virtue  of  his  ofiice,  the  county  auditor  shall  be  the 
secretary  of  the  county  commissioners,  except  as  otherwise 
provided  by  law.  When  so  requested,  he  shall  aid  them  in  the 
performance  of  their  duties.  He  shall  keep  an  accurate  book, 
records,  maps  and  papers,  required  to  be  deposited  and  kept 
in  his  office.*' 

Section  2409,  G.  C,  reads : 

"If  such  board  finds  it  necessary  for  the  clerk  to  devote 
his  entire  time  to  the  discharge  of  the  duties  of  such  position, 
it  may  appoint  a  clerk  in  place  of  the  county  auditor  and  such 
necessary  assistants  to  such  clerk  as  the  board  deems  neces- 
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sary.     Such  clerk  shall  perform  the  duties  required  by  law 
and  by  the  board." 

Section  2406,  6.  C,  reads  : 

'The  clerk  shall  keep  a  full  record  of  the  proceedings  of 
the  board,  and  a  general  index  thereof,  in  a  suitable  book  pro- 
vided for  that  purpose,  entering  each  motion  with  the  name 
of  the  person  making  it  on  the  record.  He  shall  call  and 
record  the  yeas  and  nays  on  each  motion  which  involves  the 
levying  of  taxes  or  the  appropriation  or  payment  of  money. 
He  shall  state  fully  and  clearly  on  the  record  any  question  re- 
lating to  the  power  and  duties  of  the  board  which  is  raised 
for  its  consideration  by  any  person  having  an  interest  therein, 
together  with  the  decision  thereon,  and  shall  call  and  record 
the  yeas  and  nays  by  which  the  decision  was  made.  When 
requested  by  a  party  interested  in  the  proceeding's  or  by  his 
counsel,  he  shall  record  any  legal  propositioh  decided  by  the 
board,  the  decision  thereon  and  the  votes  by  which  the  de- 
cision was  reached.  If  either  party,  in  person  or  by  counsel, 
except  to  such  decision,  the  clerk  shall  record  the  exceptions 
with  the  record  of  the  decision." 

It  is  clear  from  Section  2566  the  county  auditor  is  by  virtue 
of  his  office  secretary  to  the  county  commissions,  except  as  other- 
wise provided  by  law;  that  under  the  provisions  of  Section  2409 
the  county  commissioners,  if  they  find  it  necessary,  may  appoint  a 
clerk  to  devote  his  entire  time  to  the  discharge  of  the  duties  of  the 
clerk  to  the  board.  It  is  also  clear  that  whether  the  county  auditor 
acts  as  clerk,  or  whether  a  clerk  to  the  board  is  appointed  under 
Section  2409,  the  duties  of  such  clerk  are  those  found  in  the  pro- 
visions of  Section  2406,  above  quoted. 

Jones,  Auditor,  vs.  Board  of  Commissioners,  5  O.  C.  D.,  152. 
On  August  8,  1917,  this  department  rendered  an  opinion.  No. 
504,  in  which  it  was  held  that  the  clerk  of  the  board  of  county  com- 
missioners, appointed  under  the  provisions  of  Section  2409,  is  not 
authorized  to  perform  the  duties  imposed  upon  the  county  auditor 
by  virtue  of  Section  2342  of  the  General  Code,  which  section  makes 
it  the  county  auditor's  duty  to  keep  a  record  of  the  proceedings  of 
the  building  commission  on  the  journal  of  the  county  commission- 
ers. This  opinion  was  based  largely  upon  the  decision  of  the  court 
in  the  case  of  State  vs.  Edmondson,  12  N.  P.,  n.  s.,  577.  The  first 
branch  of  the  syllabus  in  that  case  reads : 

"A  distinct  legislative  intent  appears  in  the  provisions  of 
Section  2342,  P.  &  A.  Anno.  G.  C,  that  the  county  auditor 
shall  act  as  the  recording  officer  of  a  commission  to  build  a 
new  court  house,  and  a  writ  of  mandamus  will  issue  requiring 
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him  to  8o  act,  notwithstanding  the  earlier  and  in  some  meas- 
ure conflicting  provision  for  the  appointment  of  a  clerk  of 
the  board  of  county  commissioners  in  place  of  the  auditor/' 

At  page  586  the  court  said : 

'The  commissioners  of  Hamilton  county  have  availed 
themselves  of  Section  2409  and  have  appointed  a  clerk  to  take 
the  place  of  the  auditor  as  their  secretary,  and  it  is  argued 
that  by  reason  thereof  said  clerk  should  perform  the  duties 
specifically  enjoined  upon  the  auditor  under  Sections  2341  and 
2342,  In  addition  to  the  fact  that  the  building  commission  act 
is  a  later  act  and  charges  such  duties  upon  the  auditor  spe- 
cifically and  not  upon  the  secretary  or  the  clerk  of  the  board 
of  county  commissioners,  and  the  further  fact  that  Section 
2409  is  by  its  terms  and  context  applicable  only  to  the  duties 
of  the  auditor  in  connection  with  the  proceedings  of  the 
county  commissioners,  Section  2409  also  contemplates  that 
such  duties  of  the  clerk  shall  be  such  as  to  require  him  'to 
devote  his  entire  time'  to  such  duties,  leaving  no  time  for  him 
to  act  for  the  building  commission.  The  legislature  therefore 
provided  that  the  auditor  should  act  as  recording  ofiicer  of 
the  building  commission.  For  these  additional  duties  he  can 
adequately  provide  by  the  appointment,  if  necessary,  of  a 
deputy  under  Section  2663. 

"The  recording  ofiicer  of  the  building  commission  is 
therefore  the  county  auditor,  or  a  deputy  appointed  by  him 
for  such  purpose." 

Section  2572  of  the  General  Code  reads : 

"A  bill  or  voucher  for  the  payment  of  money  from  any 
fund  controlled  by  the  commissioners  or  infirmary  directors 
must  be  filed  with  the  county  auditor  and  entered  in  a  book 
for  that  purpose  at  least  five  days  before  its  approval  for 
payment  by  the  commissioners  or  infirmary  directors.  When 
approved,  the  date  thereof  shall  be  entered  on  such  book  oppo- 
site the  claim,  and  payment  thereof  shall  not  be  made  until 
after  the  expiration  of  five  days  after  the  approval  has  been 
so  entered." 

Section  6511  of  the  General  Code  reads : 

'The  auditor,  in  a  suitable  book  to  be  provided  for  that 
purpose  at  the  expense  of  the  county,  shidl  make  a  complete 
record  of  each  ditch  improvement  made  in  his  county  under 
the  provisions  of  this  chapter.  Such  record  shall  include  the 
petition,  bond,  reports  of  the  surveyor  or  engineer,  and  all 
journal  entries  made,  with  all  plats  and  other  papers  neces* 
sary  to  show  a  complete  history  of  all  that  is  done  in  each 
case  up  to  and  including  the  final  order  made  by  the  county 
commissioners." 
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From  a  reading  of  Section  2572  it  is  dear  that  the  duties  imposed 
upon  the  county  auditor  by  that  section  are  such  as  are  imposed 
upon  him,  not  as  clerk  of  the  county  commissioners,  but  as  auditor 
of  the  county.  The  provisions  of  the  section  relate  to  the  duties 
which  are,  in  their  very  nature,  attached  to  the  position  of  auditor. 
They  are  not  mere  clerical  duties  to  be  performed  in  connection 
with  the  keeping  of  records  for  the  county  commissioners.  This 
is  also  true  to  some  extent  of  Section  6511.  While  the  indications 
as  found  in  Section  6511  are  not  as  forcible  as  those  found  in  Sec- 
tion 2572,  yet  a  reading  of  Section  6524  dissolves  all  doubt  with  ref- 
erence to  the  application  of  Section  6511. 
Section  6524,  G.  C,  reads: 

"The  county  auditor  shall  receive  for  filing  each  paper 
belonging  in  the  case,  three  cents ;  for  recording  each  hundred 
words,  three  figures  to  count  as  one  word,  excluding  calcu- 
lations not  necessarily  included  in  the  record,  six  cents;  for 
each  copy,  including  certificate,  when  necessarily  a  part  of 
the  copy,  and  for  all  notices,  six  cents  for  each  hundred  words, 
three  figures  to  count  as  one  word,  but  he  shall  receive  no 
fees  for  printed  notices;  for  each  warrant  drawn  on  the 
county  treasury,  and  for  each  certificate,  three  cents;  for 
each  tabular  statement  furnished  the  printer,  six  cents  per 
hundred  words,  three  figures  to  count  as  one  word;  and  for 
each  copy  of  specifications  furnished,  six  cents  per  hundred 
words,  three  figures  to  count  as  one  word,  to  be  paid  by  the 
party  demanding  it." 

From  this  section  it  will  be  seen  that  a  fee  is  provided  for  the 
county  auditor  covering  such  work  as  he  does  under  Section  6511. 
In  view  of  the  fact  that  the  county  auditor  receives  no  fees  for  his 
services  as  clerk  to  the  county  commissioners,  and  inasmuch  as  the 
clerk  to  the  county  commissioners  is  not  an  ofiicer  and  can  receive 
no  statutory  fees,  it  is  clear  that  Section  6511,  which  casts  certain 
duties  upon  the  county  auditor,  fees  for  which  may  be  collected  un- 
der Section  6524,  has  application  to  the  county  auditor  as  such 
officer  and  not  to  the  county  auditor  as  clerk  of  the  county  commis- 
sioners. 

For  these  reasons  it  is  my  opinion  that  the  duties  prescribed 
in  Sections  2572  and  6511,  G.  C.,  are  not  such  as  may  be  performed 
by  the  clerk  of  the  county  commissioners  appointed  under  the  pro- 
visions of  Section  2409  of  the  General  Code. 
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The  H<Mer  of  a  Tax  Certificate  of  Purchase  Under  Former  Section 
5715,  General  Code,  of  Delinquent  Lands,  Cannot  Cdlect  the  15 
Per  Cent  Penalty  Formerly  Provided  by  Section  5734,  General 
Code,  nor  the  25  Per  Cent.  Penalty  Formerly  Provided  by  Section 
5735,  General  Code,  on  the  Amount  of  Special  Assessments 
Chargred  Against  Such  Property  and  Which  have  been  Paid  by 
Such  Purchaser. 


No.  1022— (Opinion  Dated  February  20,  1918). 

Tax  Commission  of  Ohio,  Columbus,  Ohio : 

Gentlemen :     I  acknowledge  receipt  of  your  letter  of  February 

4,  1918,  requesting  my  opinion  as  follows : 

"Can  the  holder  of  a  tax  'certificate  of  purchase'  under 
former  Section  5715  of  delinquent  lands  or  lots,  collect  the 
15%  penalty  of  former  Section  5734,  General  Code,  or  25% 
penalty  of  former  Section  5735,  General  Code,  on  the  amount 
of  special  assessments  charged  against  such  property,  which 
were  paid  by  purchaser  in  addition  to  the  general  taxes 
charged  V* 

The  following  sections  of  the  General  Code,  which  have  since 
been  repealed,  but  which  govern  proceedings  and  causes  of  pro- 
ceedings pending  and  existing  at  the  date  of  their  repeal,  bear 
upon  the  answer  to  your  question : 

"Section  5734.  A  person  desiring  to  redeem  land  or  town 
lots  sold  at  a  delinquent  tax  sale  within  one  year  after  the 
sale  thereof,  or  within  one  year  after  the  expiration  of  any 
of  the  disabilities  named  in  the  next  preceding  section,  may 
deposit  with  the  county  treasurer,  *  *  *  an  amount  of 
money  equal  to  that  for  which  such  land  or  town  lot  was 
sold,  and  the  taxes  subsequently  paid  thereon  by  the  pur- 
chaser, or  those  claiming  under  him,  together  with  interest, 
and  fifteen  per  cent,  penalty  on  the  whole  amount  paid,  *  */* 
one  year  from  the  sale  thereof,  and  within  the  time  limited 
by  law  for  such  redemption,  may  deposit  with  the  county 
treasurer,  *  *  *  an  amount  of  money  equal  to  that  for 
^  which  such  land  or  town  lot  was  sold,  and  the  taxes  subse- 
quently paid  thereon  by  such  purchaser,  or  those  claiming 
under  him,  together  with  interest  and  twenty-five  per  cent, 
penalty  on  the  whole  amount  paid,  ♦  ♦  *." 

"Sec.  5715.  The  county  auditor  shaD  make  and  deliver 
to  the  purchaser  of  land  or  lots,  sold  for  delinquent  taxes  as 
aforesaid,  a  certificate  of  purchase,  therein  describing  the 
land  or  lots  so  sold,  as  described  in  the  tax  duplicate,  and 
stating  therein  the  amount  of  taxes,  and  penalty  for  which 
they  were  sold.  ♦  *  *." 
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''Sec.  5724.  Upon  the  sale  of  land  or  town  Iots»  the  lien 
which  the  state  has  thereon  for  taxes  then  due  shsdl  be 
transferred  to  the  purchaser  at  such  sale.  If  such  sale  should 
be  invalid  on  account  of  irregularity  in  the  proceedings  of  an 
officer,  having  a  duty  to  perform  in  relation  thereto,  the 
purchaser  at  such  sale  shall  be  entitled  to  receive,  from  the 
owner  of  such  land  or  lot,  the  amount  of  taxes,  interest  and 
penalty  legally  due  thereon  at  the  time  of  sale,  with  interest 
thereon  from  the  time  of  payment  thereof,  and  the  amount 
of  taxes  paid  thereon  by  the  purchaser  subsequent  to  such 
sale.  Such  land  or  lot  shall  be  bound  for  the  payment 
thereof." 

"Sec.  5738.  Upon  the  demand  of  the  purchaser,  or  his 
legal  representative,  and  the  surrender  of  the  tax  certificate 
and  upon  the  payment  of  the  auditor's  fees,  the  county  audi- 
tor shall  draw  his  warrant  upon  the  county  treasurer  in  favor 
of  such  purchaser,  or  his  legal  representative,  for  the  amount 
of  money  so  deposited  as  hereinbefore  provided,  with  the 
treasurer." 

Without  abstracting  the  administrative  machinery  which  is 
provided  for  by  these  related  sections,  and  which  I  think  is  suffi- 
ciently intelligible  from  the  face  of  said  sections,  I  point  out  that 
your  question  necessitates  an  interpretation  of  the  word  "taxes" 
as  used  in  three  of  them.  In  my  opinion  this  word  was  used  in  its 
narrower  significance,  which  is  that  sense  which  excludes  the  idea 
of  special  assessments. 

Under  the  statutory  scheme  existing  prior  to  1917,  of  which 
these  sections  were  a  part,  special  assessments  formed  no  part  of 
the  delinquent  taxes  for  which  lands  were  advertised  and  sold. 
The  word  "taxes"  is  used  throughout  the  chapter,  in  which  the 
sections  are  found,  and  in  every  instance  of  its  use  it  means  general 
taxes  as  distinguished  from  special  assessments. 

When,  therefore,  Sections  5734  and  5735,  G.  C,  provided  that 
the  redemptioner  should  pay  an  amount  which  included  "the  taxes 
subsequently  paid  thereon  by  the  purchaser,"  it  was  intended  that 
this  part  of  the  amount  to  be  paid  was  to  be  computed  upon  the 
basis  of  general  property  taxes  laid  on  the  land,  and  those  only. 
Of  course  the  penalty  was  based  on  the  whole  amount  made  up 
as  the  sections  required  and  the  certificate  holder  was  entitled 
under  Section  5738,  G.  C,  to  receive  the  amount  deposited  under 
Sections  5734  or  5735,  and  no  more. 

This  statement  sufficiently  answers  your  question  in  the  nega- 
tive. 

I  may  say  that  it  is  not  to  be  inferred,  from  what  I  have  held, 
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that  the  assessments  actually  paid  by  the  certificate  holder  on  prop- 
erty, together  with  interest  thereon,  may  not  be  recovered  by  the 
certificate  holder  from  the  owner  of  the  property  in  a  proper  case. 
The  facts  which  would  supi)ort  such  a  recovery  need  not  be  con- 
sidered, as  your  question  relates  merely  to  the  calculation  of  the 
penalties  prescribed  in  Sections  5734  and  5735,  supra.  But  what  I 
have  said  has  made  it  clear  that  the  deposit  to  be  made  with  the 
county  treasurer  by  the  redemptioner  is  not  to  include  the  amount 
of  the  assessments  paid  by  the  certificate  holder,  but  only  the 
amount  of  the  taxes. 


Publicaition  of  the  Rates  of  Taxation  Shall  be  Made  in  Two  News- 
papers of  Opposite  Politics  at  the  County  Seat,  if  There  be  such 
Newspapers  Published  Thereat  as  Provided  in  Section  6252,  Gen- 
eral Code,  and  Such  Publication  Shall  be  Made  for  Six  Successive 
Weeks  as  Provided  in  Section  2648,  General  Code.  There  is  no 
Authority  Therefore  for  the  Publication  of  such  Notice  in  a 
Newspaper  which  is  not  Published  at  the  County  Seat,  Except  in 
Cities  other  than  a  County  Seat  Having  a  Population  of  Eight 
Thousand  Inhabitants  or  more,  as  Provided  in  the  last  Sentence 
of  Section  6252,  General  Code. — ^Where  a  Newspaper  Publishes 
the  Rates  of  Taxation  Without  Direction  from  the  County  Treas- 
urer,  such  Paper  is  Entitled  to  Compensation  Therefor,  and 
the  County  Cannot  Pay  the  Same  Either  as  a  Moral  or  Legal  Ob- 
ligation.— ^The  County  Treasurer  has  Authority  Under  Section 
2648,  General  Code,  to  Select  a  New^aper  in  which  Publication 
of  the  Rates  of  Taxation  Shall  be  Made. — ^Where  the  County 
Treasurer  Selects  a  Newspaper  not  Published  at  the  County  Seat 
in  which  to  Publish  the  Rates  of  Taxation,  such  Newspaper  Can- 
not be  Paid  for  such  Publication. — ^Where  a  County  Treasurer  Se- 
lects Some  Paper  at  the  County  Seat  in  Which  to  Make  Publica- 
tion of  the  Rates  of  Taxation,  and  Another  Paper  Voluntarily 
Publishes  Such  Rates,  the  County  Treasurer  Need  not  Proceed  to 
Make  Additional  Publication  in  a  Newspaper  of  Opposite  Politics 
to  the  Paper  which  he  Selected  to  Make  such  Publicati<m. 


No.  1024— (Opinion  Dated  February  20,  1918). 

Hon.  C.  M.  Caldwell,  Prosecuting  Attorney,  Waverly,  Ohio: 

Dear  Sir:     Your  letter  of  January  10,  1918,  is  received,  in 
which  you  make  the  following  inquiries : 
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'Tlease  refer  to  Sections  2648  and  6252,  G.  C. 

Our  county  treasurer  authorized  the  rates  of  taxation  to 
be  published  in  The  Waverly  Watchman  (printed  at  Waverly, 
the  county  seat)  and  in  The  Piketon  Republican  (printed  at 
Piketon,  five  miles  from  the  county  seat).  These  being  two 
nei^spapers  of  opposite  politics  and  of  general  circulation  in 
Pike  county  and  at  the  county  seat. 

The  Republican  Herald  (printed  at  the  county  seat), 
i^thout  any  authority  from  the  treasurer,  also  proceeded  to 
publish  said  rates  of  taxation,  taking  the  copy,  we  presume, 
from  one  of  the  other  papers. 

As  to  the  publication  in  The  Waverly  Watchman,  there  is 
no  question,  it  being  published  at  the  county  seat,  and  the 
publication  authorized  by  the  county  treasurer. 

Both  of  the  other  papers  named  have  presented  bills  to 
our  county  commissioners  for  the  publication  of  said  rates  of 
taxation. 

Query: 

1.  The  Republican  Herald,  not  being  authorized  by  the 
treasurer  to  publish  said  rates,  can  it  collect  for  such  publi- 
cation ;  or  is  there  any  authority  to  pay  for  such  publication  ? 

2.  Is  not  the  county  treasurer  authorized  to  select  the 
newspaper  in  which  such  notice  is  to  be  published?  (See 
9  Dec.  Rep.,  644,  16  Bull.,  69.) 

3.  The  Piketon  Republican,  not  being  printed  at  the 
county  seat,  can  the  treasurer  authorize  the  publication  of 
the  'Rates  of  Taxation'  in  such  paper?  And  can  its  bill  be 
legally  paid?  Can  the  fact  that  it  is  generally  circulated  at 
the  county  seat  be  construed  to  be  a  publication  at  the  county 
seat? 

4.  If  neither  of  these  bills  can  be  legally  paid,  for  reasons 
given,  will  the  one  publication  in  The  Waverly  Watchman  be 
sufficient  under  Section  2648,  which  provides  for  publication 
'in  a  newspaper  having  a  general  circulation  in  the  county?' 
Or  will  mandamus  lie  to  compel  the  county  treasurer  to  pro- 
ceed to  publish  in  a  newspaper  of  opposite  politics  to  the 
Watchman,  and  printed  at  the  county  seat?" 

The  first  question  to  be  determined  is  the  number  of  news- 
papers in  which  the  rates  of  taxation  shall  be  published. 
Section  2648,  General  Code,  reads  as  follows : 

"Upon  receiving  from  the  county  auditor  a  duplicate  of 
taxes  assessed  upon  the  property  of  the  county,  the  county 
treasurer  shall  immediately  cause  notice  thereof  to  be  posted 
in  three  places  in  each  township  of  the  county,  one  of  which 
shall  be  at  the  place  of  holding  elections  in  such  township,  and 
also  be  inserted  for  six  successive  weeks  in  a  newspaper  hav- 
ing a  general  circulation  in  the  county.  Such  notice  shall 
specify  particularly  the  amount  of  taxes  levied  on  the  du- 
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plicate  for  the  support  of  the  state  government,  the  payment 
of  interest  and  principal  of  the  public  debt,  the  support  of 
state  common  schools,  defraying  county  expenses,  repairing 
of  roads,  keeping  the  poor,  building  of  bridges,  township 
expenses  and  for  each  other  object  for  which  taxes  may  be 
levied  on  each  dollar  valuation/' 

The  above  section  was  originally  passed  March  12,  1831,  as 

Section  13  of  an  act  contained  in  29  Ohio  Laws,  291.    This  section 

reads,  in  part,  as  follows : 

"That  the  county  treasurer  shall,  between  the  first  and 
fifteenth  days  of  August  annually,  receive  from  the  county 
auditor  of  his  county,  a  duplicate  of  the  taxes  assessed  by 
such  auditor;  and  immediately  after  receiving  said  duplicate, 
he  shall  cause  notice  to  be  posted  up  in  three  places  in  each 
township  throughout  the  county,  one  of  which  shall  be  the 
place  of  holding  elections  in  the  township,  and  also  to  be  in- 
serted in  some  newspaper  having  general  circulation  in  his 
county  for  six  successive  weeks.  *  *  *'' 

This  section  was  amended  May  1,  1854,  by  an  act  in  52  Ohio 
Laws,  124,  but  the  provision  in  reference  to  publication  in  some 
newspaper  was  not  changed.  This  provision  read  the  same  until 
the  adoption  of  the  General  Code  in  1910,  when  the  language  was 
changed  to  its  present  form  but  no  change  was  made  in  the  sub- 
stance. This  provision  requires  publication  to  be  made  in  some 
newspaper  having  general  circulation  in  the  county  and  this  pub- 
lication is  to  be  made  for  six  successive  weeks. 

Section  6252,  General  Code,  provides  as  follows : 

"A  proclamation  for  an  election,  an  order  fixing  the  times 
of  holding  court,  notice  of  rates  of  taxation,  bridge  and  pike 
notices,  notice  to  contractors  and  such  other  advertisements 
of  general  interest  to  the  taxpayers  as  the  auditor,  treasurer, 
probate  judge  or  commissioners  may  deem  proper,  shall  be 
published  in  two  newspapers  of  opposite  politics  at  the  county 
seat,  if  there  be  such  newspapers  published  thereat.  In 
counties  having  cities  of  eight  thousand  inhabitants  or  more, 
not  the  county  seat  of  such  counties,  additional  publication  of 
such  notices  shall  be  made  in  two  newspapers  of  opposite 
politics  in  such  city.  This  chapter  shall  not  apply  to  the  pub- 
lication of  notices  of  delinquent  tax  and  forfeited  land  sales/' 

The  town  of  Piketon  to  which  you  refer  is  a  village  according 
to  the  census  of  1910,  and  therefore  the  provision  of  Section  6252, 
supra,  as  to  publication  in  cities  of  eight  thousand  inhabitants  or 
more  does  not  apply  to  the  case  cited  by  you. 
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The  provisions  of  said  Section  6252»  General  Code,  were  first 

enacted  by  an  act  in  73  Ohio  Laws,  75,  passed  March  25,  1876. 

Section  2  of  said  act  reads,  in  part,  as  follows : 

"That  hereafter  all  proclamations  by  sheriffs  for  elec- 
tions ;  orders  fixing  times  of  holding  courts ;  treasurer's  notice 
of  rate  of  taxation;  *  *  ♦  shaD  be  published  in  two  news- 
papers, one  of  each  political  party,  if  there  be  two  papers  of 
different  political  principles  printed  within  said  county  in 
each  of  the  several  counties  of  this  state/' 

It  will  be  observed  that  this  act  provided  for  the  publication  in 
two  papers  printed  within  said  county,  but  did  not  provide  that 
such  papers  should  be  published  at  the  county  seat. 

This  section  was  amended  in  86  Ohio  Laws,  258,  by  an  act 

passed  April  12, 1889,  so  as  to  read,  in  part,  as  follows : 

"Every  proclamation  for  an  election,  order  fixing  the 
times  of  holding  court,  notice  of  the  rates  of  taxation,  *  ♦  * 
shall  be  published  in  two  newspapers  of  opposite  politics,  at 
the  county  seat,  if  there  be  such  published  in  the  county 
seat,  *  *  *." 

The  above  amendment  provides  that  the  matters  therein  speci- 
fied "shall  be  published  in  two  newspapers  of  opposite  politics,  at 
the  county  seat."  This  is  the  first  restriction  found  in  the  stat- 
utes which  requires  such  publication  to  be  made  in  newspapers  at 
the  county  seat.  This  provision  is  now  found  in  the  present  form 
of  Section  6252,  General  Code. 

Section  2648,  General  Code,  wai  known  as  Section  1087  of  the 
Revised  Statutes  and  Section  6252,  General  Code,  was  known  as 
Section  4367,  Revised  Statutes.  These  two  sections,  with  others, 
were  under  consideration  by  Evans,  J.,  in  the  case  of  EUiott  v. 
Board  of  Commissioners  of  Franklin  County,  6  Bull.,  69.  There  is 
no  syllabus  to  this  case.  Judge  Evans  in  his  opinion  states  that  it 
is  necessary  to  examine  the  provisions  of  the  statute  to  determine 
the  question  then  under  consideration.    He  says  in  his  opinion : 

"The  provisions  of  the  statute  touching  the  subject  un- 
der consideration  are  contained  in  the  Rev.  Stats.,  Sees.  1087, 
2977,  4367  and  4368.  These  several  provisions  are  in  pari 
materia,  and  must  be  construed  together  and  the  legislative 
intent  arrived  at  by  giving  to  the  language  used  in  the  several 
sections,  its  ordinary  and  natural  import.  The  court  is  of  the 
opinion  that  the  county  treasurer  is  the  person  who  is  author- 
ized to  cause  to  be  published  his  notice  of  the  rates  of  taxation, 
and  under  the  limitations  of  the  statute  to  select  the  news- 
papers in  which  the  same  may  be  published.    Under  Section 
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1087,  the  county  treasurer  .was  authorized  and  required  to 
publish  his  rates  of  taxation  in  some  newspaper,  which,  when 
properly  understood,  means  in  one  English  paper.  But  Sec- 
tion 4367  authorizes  and  requires  him  to  publish  his  rates  of 
taxation  in  two  English  newspapers  of  opposite  politics.  If 
there  be  more  than  two  competent  English  newspapers,  he 
shall,  ynth  regard  to  the  limitations  contained  in  the  section, 
select  the  two  in  which  publication  may  be  made.  The  only 
authority  which  he  has  to  make  such  publication  is  found  in 
the  sections  above  referred  to;  and  he  is  an  officer  having  no 
authority  to  make  any  publication  at  the  expense  of  his  county, 
unless  authorized  by  statute,  it  follows  that  the  language  of 
the  statute  conferring  its  authority  will  show  its  true  limit. 
The  treasurer  was  authorized  to  make  publication  of  his  rates 
of  taxation,  by  Section  1087,  in  but  one  English  newspaper, 
and  by  Section  4367,  in  two  English  newspapers  of  opposite 
politics.  The  authority  conferred  by  Section  4367  cannot  be 
construed  as  authorizing  publication  in  more  than  two  English 
newspapers. 

The  sheriff  is  authorized  and  required  by  Section  2077 
to  publish  his  election  proclamation,  and  under  this  section  to 
publish  it  in  but  one  English  newspaper;  and  his  authority 
to  make  publication  thereof  under  Section  4367  is  the  same 
as  that  of  the  county  treasurers  to  publish  rates  of  taxation. 

Upon  the  facts  as  we  find  them  to  exist  in  the  proofs, 
and  the  application  thereto  of  the  law  as  we  understand  it,  the 
plaintiffs  cannot  recover  for  either  of  said  publications.  Said 
publications,  respectively,  had  been  given  to  the  Journal  and 
Times  before  application  was  made  to  have  them  published  in 
the  Sunday  Capital,  and  this  fact  was  known  to  plaintiff,  or 
his  agent,  at  the  time  of  such  application,  as  well  as  the  fur- 
ther fact  that  the  board  of  county  commissioners  had  resolved 
that  they  would  pay  but  two  English  newspapers  for  the  publi- 
cation of  said  proclamation  and  rates.  The  legal  presumption 
is  that  every  person  knows  the  law,  and  the  evidence  shows 
that  plaintiff,  or  his  agent,  had  due  notice  of  all  the  material 
facts." 

The  date  of  this  opinion  is  not  given,  but  it  is  published  in  the 
Weekly  Law  Bulletin,  issue  of  August  2,  1886.  The  date  of  the 
opinion  therefore  was  evidently  some  time  between  March  25,  1876, 
when  the  original  provisions  of  what  is  now  known  as  Section  6252, 
General  Code,  were  passed,  and  April  12,  1889,  when  said  act  was 
first  amended.  At  the  time,  therefore,  when  this  opinion  was  ren- 
dered there  was  no  provision  in  the  statute  that  such  publication 
should  be  made  in  two  newspapers  of  opposite  politics  located  at 
the  county  seat. 

The  above  Section  6252,  General  Code,  covers  also  the  publi- 
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cation  of  an  order  fixing  the  time  of  holding  court.    Publication  of 

such  notice  is  also  provided  for  in  Sections  1519  and  1534,  General 

Code.    It  is  provided  in  Section  1519,  among  other  things, 

"the  clerk  shall  cause  a  copy  of  the  order  to  be  published  in  one 
or  more  newspapers  of  general  circulation  in  such  county,  once 
a  week  on  the  same  day  of  the  week,  for  three  consecutive 
weeks." 

Section  1634,  General  Code,  contains  a  like  provision. 

For  the  purpose  of  this  opinion  and  the  questions  under  con- 
sideration, these  provisions  are  like  the  provisions  contained  in 
Section  2648,  General  Code,  and  the  conclusions  reached  would  ap- 
ply equally  to  each  section. 

In  Sections  4825  and  4827,  General  Code,  there  is  provision  for 
the  proclamation  of  election  issued  by  the  sheriff. 

Section  4825,  General  Code,  contains  the  following  provision : 

"A  copy  of  such  proclamation  shall  be  posted  at  each  of 
the  places  where  elections  are  appointed  to  be  held  and  in- 
serted in  a  newspaper  published  in  the  county." 

A  like  provision  is  contained  in  Section  4827,  General  Code. 
These  provisions  are  also  subject  to  the  same  construction  as  that 
contained  in  Section  2648,  General  Code,  in  so  far  as  applicable  to 
the  present  question. 

In  the  case  of  The  Vindicator  Printing  Co.  v.  State  of  Ohio,  68 

O.  S.,  362,  publication  of  a  sheriff's  proclamation  of  election  and 

other  publications  were  under  consideration.     Spear,  J.,  says  at 

page  366  as  follows : 

"Publication  of  the  sheriff's  proclamation  is  authorized 
by  Section  2977,  Revised  Statutes.  It  is  to  'be  inserted  in 
some  newspaper  published  in  the  county,  if  any  is  published 
therein.'  This  is  supplemented  by  Section  4367,  which  re- 
quires publication  in  two  newspapers  of  opposite  politics,  but 
taken  together  the  meaning  is  one  insertion  in  each  news- 
paper." 

It  will  be  observed  that  Judge  Spear  holds  that  what  is  now 
Section  6252,  General  Code,  is  supplemental  to  Section  4825,  Gen- 
eral Code. 

In  an  opinion  to  Hon.  R.  H.  Patchin,  prosecuting  attorney,  un- 
der date  of  November  15,  1910,  Hon.  U.  G.  Denman,  Attorney  Gen- 
eral, says: 

"You  point  out  the  fact  that  Section  2648  provides  simply 
that  such  notice  'shall  be  inserted  for  six  consecutive  weeks 
in  a  newspaper  having  general    circulation    in  the    county.' 
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However,  Section  6252  of  the  General  Ckxle  is  to  be  read  in 

connection  with  Section  2648  of  the  General  Code. 

«     *     * 

The  notice  provided  in  Section  2648  of  the  General  Code 
is  required  to  'specify  particularly  the  amount  of  taxes  levied 
on  the  duplicate'  for  the  various  purposes  for  which  taxes  are 
to  be  levied,  and,  in  my  judgment,  is  such  a  notice  as  is  con- 
templated by  Section  6252  of  the  General  Code, 

From  all  the  foregoing  it  follows  that  said  notice  should 
be  published  in  two  newspapers  of  opposite  politics  at  the 
county  seat,  if  such  there  are." 

In  an  opinion  to  the  Bureau  of  Inspection  and  Supervision  of 

Public  Offices,  under  date  of  October  6,  1916,  reported  in  Opinions 

of  the  Attorney  General  for  1915,  at  page  1925,  the  first  branch 

of  the  syllabus  reads: 

'The  provisions  of  Section  6252,  G.  C,  requiring  the  pub- 
lication of  the  'times  for  holding  court'  to  be  made  in  two 
newspapers  of  'opposite  politics,'  as  therein  specified,  are  sup- 
plementary to  and  control  the  provisions  of  the  special  stat- 
utes requiring  such  publications  to  be  made  in  one  or  more 
newspapers  of  general  circulation." 

The  above  provisions  of  statute  were  again  under  consideration 
by  Hon.  Edward  C.  Turner,  attorney  general,  in  an  opinion  to  Hon. 
Henry  W.  Cherrington,  prosecuting  attorney,  under  date  of  No- 
vember 13,  1916,  and  reported  at  page  1771  of  Opinions  of  the  At- 
torney General  for  1916.  The  syllabus  of  the  opinion  reads  as  fol- 
lows: 

"Publication  of  order  required  by  Section  1519,  G.  C, 
should  be  made  in  accordance  with  Section  6252,  G.  C." 

Mr.  Turner  says  at  page  1772 : 

"Section  6252,  G.  C,  provides  that  if  there  are  two  news- 
papers of  opposite  politics  at  the  county  seat  publication  shall 
be  made  there.  And  if  there  are  one  or  more  newspapers  of 
opposite  politics  in  a  city  of  eight  thousand  inhabitants  or 
more  not  a  county  seat  in  the  county,  such  publication  should 
be  made  there.  There  is  nothing  in  the  statute  as  to  the 
number  of  insertions  to  be  made.  It  may  be  possible  that 
in  certain  county  seats  there  are  not  two  newspapers  of  op- 
posite politics  published,  and  if  such  is  the  case,  then  the  pub- 
lication would  be  made  in  only  one  newspaper.  It  does  not 
seem  to  me,  therefore,  that  there  is  such  a  conflict  between 
the  two  statutes  that  it  can  be  said  that  Section  1519,  G.  C, 
is  exclusive  of  the  provisions  of  Section  6252,  G.  C,  but  rather 
that  the  two  may  be  read  together  without  in  any  way  doing 
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violence  to  the  language  of  either.  If  there  are  two  news- 
papers of  opposite  politics  at  the  county  seat  an  order  fixing 
the  time  of  holding  court  should  be  printed  in  such  news- 
papers. If  in  such  county  there  is  a  city  of  eight  thousand 
inhabitants  or  more,  not  a  county  seat,  additional  publica- 
tion shall  be  made  in  two  newspapers  of  opposite  politics  if 
there  be  such  in  such  city,  and  under  the  provisions  of  Sec- 
tion 6253,  G.  C.,  publication  shall  be  made  in  a  newspaper 
printed  in  the  German  language.  The  time  of  publication  is 
fixed  by  the  provisions  of  Section  1519,  G.  C,  Section  6252, 
G.  C.,  not  providing  for  the  time  of  publication." 

It  appears  from  the  decisions  and  opinions  above  cited,  that  the 
provisions  of  Section  6252,  General  Code,  are  to  be  held  as  supple- 
mentary to  the  provisions  of  Section  2648,  General  Code.  It  is 
clear,  also,  that  the  two  sections  are  in  pari  materia  as  to  the 
questions  now  under  consideration  and  that  they  are  to  be  read  and 
construed  together. 

The  provisions  of  Section  2648,  General  Code,  requiring  the 
publication  of  the  rates  of  taxation  in  some  newspaper  having  gen- 
eral circulation  in  the  county,  was  first  enacted  and  has  been  a  part 
of  the  statute  since  1831.  The  provisions  now  contained  in  Section 
6252,  General  Code,  were  first  passed  in  1876,  and  in  the  original 
form  they  provided  that  such  publication  should  be  made  in  two 
newspapers  of  different  political  principles  printed  within  said 
county.  It  is  clear  that  under  this  form  only  publication  in  two 
newspapers  was  provided  for.  This  was  the  situation  when  the 
case  of  Elliott  v.  Commissioners  of  Franklin  County,  supra,  was 
decided. 

Thereafter,  the  provisions  which  are  now  contained  in  Section 
6252,  General  Code,  were  changed  so  that  such  newspaper  should 
be  published  at  the  county  seat.  There  was  a  further  limitation 
upon  the  right  of  selecting  the  newspaper  in  which  such  publication 
should  be  made.  This  amendment  did  not  increase  the  number  of 
newspapers  in  which  such  publication  should  be  made.  A  news- 
paper meeting  the  requirements  of  Section  6252,  General  Code,  as 
being  published  at  the  county  seat,  would  also  meet  the  require- 
ments contained  in  Section  2648,  General  Code,  that  such  publica- 
tion shall  be  made  in  a  newspaper  having  a  general  circulation  in 
tie  county. 

If,  therefore,  the  provisions  of  Section  6252,  General  Code,  are 
supplementary  to  Section  2648,  General  Code,  they  limit  the  pub- 
lication to  newspapers  which  are  published  at  the  county  seat.  It 
will  be  observed  that  Section  6252,  General  Code,  does  not  specify 
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the  number  of  times  such  publication  is  made.  Section  2648,  Gen- 
eral Code,  does  state  that  such  publication  shall  be  made  for  six 
successive  weeks. 

It  is  my  opinion,  therefore,  that  the  publication  of  the  rates 
of  taxation  shall  be  made  in  two  newspapers  of  opposite  politics 
at  the  county  seat,  if  there  be  such  newspaper  published  thereat 
as  provided  in  Section  6252,  General  Code,  and  that  such  publica- 
tion shall  be  made  for  six  successive  weeks  as  provided  in  Section 
2648,  General  Code.  There  is  no  authority  therefore  for  the  pub- 
lication of  such  notice  in  a  newspaper  which  is  not  published  at  the 
county  seat,  except  in  cities  other  than  a  county  seat  having  a 
population  of  eight  thousand  inhabitants  or  more,  as  provided  in 
the  last  sentence  of  Section  6252,  General  Code. 

Going  now  to  your  specific  questions,  your  first  question  is 
with  reference  to  the  right  of  The  Republican  Herald  to  be  paid 
for  the  publication  made  by  it. 

It  appears  that  this  paper  was  not  authorized  to  make  such 
publication  by  the  county  treasurer.  By  virtue  of  Section  2648, 
General  Code,  the  county  treasurer  has  authority  to  select  the 
newspaper  in  which  such  publication  shall  be  made. 

In  the  case  of  McCormick  v.  City  of  Niles,  81  O.  S.,  246,  the 

first  branch  of  the  syllabus  reads : 

'The  liability  of  a  municipal  corporation  to  pay  for  the 
publication  of  ordinances,  resolutions  and  legal  notices  re- 
quired  by  law  to  be  published,  must  rest  on  express  contract, 
and  not  upon  a  mere  account  for  the  rendition  of  such  ser- 


vices." 


The  same  principle  will  apply  to  contracts  for  publication  of 
legal  notices  by  the  county. 

In  the  case  of  the  Republican  Herald  there  was  no  express 
contract  to  make  the  publication.  This  paper  cannot,  therefore, 
enforce  collection  against  the  county  for  pajnnent  for  such  services. 

The  second  part  of  your  first  question,  as  to  the  authority  of 
the  county  to  pay  for  such  publication,  will  be  considered  in  con- 
nection with  the  answer  to  your  fourth  question. 

Your  second  question  is  as  to  the  authority  of  the  county 
treasurer  to  select  the  newspaper  in  which  such  notice  is  to  be 
published. 

Under  the  provisions  of  section  2648  General  Code  it  is  the 
duty  of  the  county  treasurer  to  make  such  publication  and  he  has 
authority  to  select  the  newspaper  or  newspapers  in  which  such 
publication  shall  be  made. 
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Your  third  question  is  as  to  the  right  of  the  Piketon  Republi- 
can to  be  paid  for  making  publication  under  contract  with  the 
county  treasurer.  This  paper  does  not  meet  the  requirements  of 
section  6252  General  Code,  for  the  reason  that  it  is  not  published 
at  the  county  seat.  The  county  treasurer  therefore  was  not  auth- 
orized to  have  such  publication  made  in  this  newspaper  and  it 
cannot  be  paid  therefor. 

Your  fourth  question  is  as  to  the  sufficiency  of  the  publica- 
tion now  made. 

It  appears  that  there  are  at  the  county  seat  two  newspapers 
of  opposite  politics  which  meet  the  requirements  of  Section  6252 
General  Code.  One  of  these  papers  has  been  officially  selected  by 
the  county  treasurer  in  which  to  make  publication  of  the  rates  of 
taxation.  The  other  paper  has  voluntarily  made  such  publication 
without  official  selection  by  the  county  treasurer. 

At  page  360  of  Volume  28  of  Cyc  it  is  said : 

"Failure  to  contract  in  writing  for  the  publishing,  as  re- 
quired by  the  charter,  will  not  affect  the  validity  of  the  pub- 
lication." 

This  rule  is  stated  in  reference  to  the  publication  of  ordinances 
of  a  municipal  corporation. 

The  case  of  McKusick  v.  Stillwater,  44  Minn.,  372,  is  cited  in 

support  of  the  above  rule.    In  that  case  it  was  held : 

"Where  the  proposition  of  the  proprietor  of  a  newspaper 
to  publish  the  ordinances,  etc.,  of  the  city  was  accepted,  and 
such  paper  declared  to  be  the  official  paper  of  the  city,  and  is 
thereafter  treated  as  such,  and  notices  and  proceedings  under 
the  charter  are  duly  and  regularly  published  therein,  the  omis- 
sion to  comply  with  a  provision  of  the  charter  requiring  the 
contract  between  the  city  and  the  publisher  to  be  reduced  to 
writing,  and  a  bond  to  be  executed  by  the  latter,  will  not  in- 
validate such  published  notices  and  proceedings." 

In  this  case  an  attempt  was  made  to  select  the  paper  making 
the  publication  as  the  official  organ  for  making  publications,  but 
the  requirements  of  the  statutes  as  to  making  a  contract  were  not 
complied  with. 

In  the  case  of  Wright  v.  Forestal,  65  Wis.  341,  it  is  held: 

"Where  the  common  council  has  undertaken,  in  pursu- 
ance of  the  charter,  to  designate  a  newspaper  as  the  official 
paper  for  a  year,  and  aU  notices,  etc.,  of  the  city  government 
are  published  in  such  paper  during  the  year,  that  paper  is 
de  facto  the  official  paper,  even  though  the  designation  was 
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irresrularly  made,  and  the  publication  of  a  notice  therein  will 
be  held  valid  in  collateral  proceedings." 

In  this  case,  however,  the  court  held  that  the  newspaper  in 
question  had  been  legally  selected  to  make  the  publication  in  ques- 
tion. 

These  cases  are  decided  upon  the  principle  that  the  paper  was 
de  facto  the  official  paper. 

There  is  no  provision  of  the  statute  which  would  permit  a  tax- 
payer to  refuse  to  pay  his  taxes  upon  the  ground  that  publication 
of  the  rates  of  taxation  had  not  been  made  in  accordance  with  the 
provisions  of  section  6252  General  Code.  So  far  as  the  taxpayers 
are  concerned,  they  have  had  due  notice  of  the  rates  of  taxation, 
even  though  the  one  publication  was  made  voluntarily  by  one  of 
the  newspapers.  The  taxpayer  therefore  could  not  take  advantage 
of  this  situation. 

It  is  my  opinion  that  no  further  publication  need  be  made  of 
the  rates  of  taxation  in  your  county. 

The  further  question  then  arises  as  to  the  authority  of  the 
county  to  pay  for  such  voluntary  publication.  There  is  no  legal 
obligation  to  pay  for  the  same.  If  the  right  to  pay  exists,  it  would 
be  upon  the  theory  that  it  is  a  moral  obligation. 

McQuillin  on  Municipal  Corporations,  at  Section  2168,  states 

the  rule: 

''While  payment  of  claims  which  are  neither  legal  nor 
equitable  is  an  expenditure  for  other  than  public  purposes, 
yet  the  payment  by  municipal  corporations  of  claims  founded 
in  justice  and  supported  by  a  moral  obligation  only,  does  not 
conflict  with  constitutional  provisions  forbidding  the  making 
of  gifts." 

A  moral  or  equitable  obligation  usually  arises  where  an  effort 
has  been  made  to  enter  into  a  legal  contract,  but  through  some 
irregularity  the  provisions  of  the  statute  have  not  been  complied 
with.  In  the  present  case  no  attempt  was  made  to  designate  the 
Republican  Herald  as  the  paper  in  which  to  make  such  publication. 
Such  publication  was  made  voluntarily.  There  would  not  under 
such  circumstances  be  any  moral  or  equitable  obligation  upon  the 
county  to  pay  for  such  publication. 

At  section  793  of  Dillon  on  Municipal  Corporations  he  says : 

''A  municipal  corporation  does  not  become  liable  for  work 
and  labor  performed  or  services  rendered  by  a  mere  volun- 
teer without  any  request,  either  express  or  implied." 
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It  is  my  opinion,  therefore,  that  the  county  is  not  legally  obli- 
gated to  pay  the  bill  of  The  Republican  Herald,  nor  can  it  pay  the 
same  as  a  moral  or  equitable  claim  against  the  county. 


Any  Fees  Received  by  the  Sheriff  in  State  Claims  for  Serving  War- 
rants Issued  to  Him  by  a  Mayor,  Must  be  Paid  Into  the  SheriflTs 
Fee  Fund. 


No.  1002— (Opinion  Dated  February  11,  1918.) 

Hon  J.  W.  Watts,  Prosecuting  Attorney,  HiUsboro,  Ohio. 
Dear  Sir:    I  have  your  letter  of  recent  date  as  follows: 

"The  question  upon  which  I  would  like  to  have  your  opin- 
ion is  as  follows : 

"Is  there  any  law  authorizing  a  sheriff  to  collect  and 
keep,  in  addition  to  his  regular  salary,  his  costs  accruing  in  a 
criminal  case  on  a  warrant  issued  to  him  by  a  magistrate 
wherein  the  state  fails  to  convict  or  in  misdemeanors  upon 
conviction  where  the  defendant  proves  insolvent  ? 

"Since  the  decision  of  the  Appellate  Court  of  the  Eighth 
District  in  the  case  of  Edmond  B.  Haserodt,  Clerk  of  Courts, 
etc.,  et  al.,  plaintiffs  in  error  vs.  The  State  of  Ohio,  ex  rel,  E. 
R.  Wilcox,  City  Solicitor,  etc.,  defendant  in  error,  holding 
that  chiefs  of  police  in  state  criminal  cases  can  collect  no  fees 
for  such  services  in  police  courts  and  since  the  Bureau  of  In- 
spection and  Supervision  of  Public  Offices  finds  that  the  same 
objection  exists  as  to  the  fees  of  a  marshal  in  state  criminal 
cases,  our  mayor  has  been  issuing  some  of  his  warrants  in 
state  criminal  cases  to  the  sheriff  of  the  county  upon  the  the- 
ory that  he  would  be  allowed  his  fees  and  would  not  have  to 
perform  such  services  for  nothing,  particularly  if  the  state 
should  fail  or  if  there  should  be  a  conviction  of  a  misdemeanor 
and  the  defendant  proved  insolvent. 

"Section  18,500  G.  C.  provides  that  warrants  may  be  di- 
rected by  the  magistrate,  issuing  the  same,  to  the  sheriflf  of 
the  county. 

"Section  2846  G.  C.  provides  as  follows: 

''Upon  the  certificate  of  the  clerk  and  the  allowance  of 
the  county  commissioners,  the  sheriff  shall  receive  from  the 
county  treasurer,  in  addition  to  his  salary,  his  legal  fees  for 
services  in  criminal  cases  wherein  the  state  fails  to  convict 
and  in  misdemeanors  upon  conviction  where  the  defendant 
proves  insolvent,  but  not  more  than  three  hundred  dollars 
shall  be  allowed  for  the  services  rendered  in  any  one  year  of 
his  term. 

'Section  2988  G.  C.  provides  for  the  pasrment  at  the  end 
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of  each  quarter  into  the  county  treasury  of  all  fees,  costs,  etc., 
collected  during  the  said  quarter  by  all  county  officers. 

''Section  1296-28  provides  that  the  salary  of  county  offi- 
cials shall  be  in  lieu  of  all  fees,  costs,  etc. 

"I  find  no  other  sections  of  the  law  bearing  upon  the  above 
question  and  there  seems  to  be  no  specific  method  laid  down 
in  the  Code  for  the  collection  of  fees  in  such  cases.'' 

Section  13500  of  the  General  Code,  to  which  you  refer,  pro- 
vides that  warrants  be  directed  by  the  magistrate,  issuing  the 
same,  to  the  sheriff  of  the  county.  When  the  sheriff,  therefore,  is 
serving  these  warrants,  he  is  doing  so  as  sheriff. 

Section  2996  G.  C.  provides : 

"Such  salaries  shall  be  instead,  of  all  fees,  costs,  penalties, 
percentages,  allowances  and  all  other  perquisites  of  whatever 
kind  which  any  of  such  officials  may  collect  and  receive,  pro- 
vided that  in  no  case  shall  the  annual  salary  paid  to  any  such 
officer  exceed  six  thousand  dollars." 

From  a  reading  of  Section  2996,  just  quoted,  it  will  be  seen 
that  any  fees  collected  by  the  sheriff  in  serving  the  warrants  re- 
ferred to  must  be  paid  into  the  sheriff's  fee  fund  unless  some 
specific  statutory  authority  can  be  found  taking  this  case  out  of 
the  general  rule.  Section  2846,  to  which  you  refer,  is  the  only 
exception  found  in  the  statutes.  This  section  is  set  forth  above 
in  your  communication. 

It  will  be  noted  that  Section  2846  G.  C.  provides  that  the 
sheriff  in  criminal  cases,  where  the  state  fails  to  convict,  and  in 
misdemeanors  upon  conviction,  where  the  defendant  proves  insol- 
vent, may  be  allowed  his  fees  upon  the  certificate  of  the  clerk  and 
the  allowance  by  the  county  commissioners.  The  fact  that  these 
fees  must  be  allowed  upon  the  certificate  of  the  clerk  would  indi- 
cate that  the  section  refers  only  to  cases  in  the  Court  of  Common 
Pleas  and  not  to  cases  in  the  Mayor's  Court,  Police  Court  and 
Courts  of  Justices  of  the  Peace.  This  being  so,  this  section  would 
offer  no  assistance  in  the  situation  you  refer  to. 

It  is  therefore  my  opinion  that  any  fees  received  by  the  sheriff 
in  the  state  cases  for  serving  warrants,  issued  to  him  by  a  mag- 
istrate, must  be  paid  into  the  sheriflf's  fee  fund. 
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Neither  the  Secretary  of  Agriciiltare  nor  the  Head  of  the  Fish  and 
Game  Department  Has  Any  Authority  to  Refund  Fines  Assessed 
and  Paid  Into  the  State  Treasury,  and  It  Would  not  be  Proper  for 
the  Auditor  of  State  to  Issue  Warrants  for  Vouchers  to  Mal^e 
Refund  of  Such  Fines. 


No.  987— (Opinion  Dated  February  4,  1918.) 

Hon.  A.  V.  Donahey,  Auditor  of  State,  Columbus,  Ohio, 

Dear  Sir :  I  am  in  receipt  of  your  communiclition  of  January 
25, 1918,  wherein  you  ask  for  my  opinion  as  follows : 

''I  desire  to  call  your  attention  to  the  enclosed  vouchers 
which  were  presented  to  me  by  Examiner  Brennan  who  doubts 
their  legality.  This  is  the  first  time  that  this  matter  has  been 
officially  called  to  my  attention,  and  after  Examiner  Brennan 
had  taken  the  matter  up  with  the  head  of  the  Fish  and  Game 
Division,  it  was  the  unanimous  opinion  of  all  parties  concerned 
that  the  matter  should  be  submitted  to  you  in  order  that  you 
may  render  an  opinion  as  to  whether  or  not  the  Division  of  Fish 
and  Game  can  refund  from  the  public  treasury  fines  assessed 
and  paid  into  the  State  Treasury  without  a  specific  appropria- 
tion made  by  law.  Mr.  Baxter  will  be  glad  to  furnish  you  any 
information  in  connection  with  these  refunds.'' 

You  also  submit  four  vouchers  drawn  by  the  Board  of  Agri- 
culture, Division  of  Fish  and  Game,  in  favor  of  various  persons,  in 
different  amounts,  for  fines  remitted  in  whole  or  part,  which  fines 
I  presume  were  assessed  in  cases  brought  by  the  Fish  and  Game 
Division  of  the  Board  of  Agriculture,  for  violations  of  the  law  re- 
lating to  the  protection  of  fish  and  game. 

Section  1390  of  the  General  Code  provides : 

"The  secretary  of  agriculture  shall  have  authority  and 
control  in  all  matters  pertaining  to  the  protection,  preserva- 
tion and  propagation  of  song  and  insectivorous  birds,  game 
birds,  game  animal  and  fish  within  the  state  and  in  and  upon 
the  waters  thereof.  He  shall  enforce  by  proper  legal  action  or 
proceeding  the  laws  of  the  state  for  the  protection,  preserva- 
tion and  propagation  of  such  birds,  animals  and  fish ;  shall  es- 
tablish jRsh  hatcheries  and  propagate  fish  therein  or  in  any 
other  manner  for  the  waters  of  the  state,  and,  so  far  as  funds 
are  provided  therefor,  shall  adopt  and  carry  into  effect  such 
measures  as  he  deems  necessary  in  the  performance  of  his 
duties." 

Section  1391  G.  C.  provides  for  the  appointment  of  the  chief 
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warden  and  deputy  wardens  to  carry  out  the  provisions  of  Section 
1390,  above  quoted. 

Section  1393  G.  C.  provides  as  follows: 

'The  chief  warden,  special  wardens  and  deputy  state  war- 
dens shall  enforce  the  provisions  of  this  act  and  the  laws  re- 
lating to  the  protection,  preservation  and  propagation  of  birds, 
fish  and  game,  and  shall  also  enforce  the  laws  against  tres- 
passing upon  premises,  for  the  purpose  of  hunting,  without  the 
permission  of  the  owner  thereof  and  shall  have  authority  to 
make  arrests  upon  view  and  without  the  issuance  of  a  warrant 
therefor.  Under  the  direction  of  the  secretary  of  agriculture, 
the  chief  warden  shall  visit  all  parts  of  the  state  and  direct  and 
assist  special  wardens  and  deputy  state  wardens  in  the  dis- 
charge of  their  duties." 

The  above  Sections  of  the  General  Code  prescribe  the  powers 
and  duties  of  the  Secretary  of  Agriculture  and  chief  warden  of 
the  Fish  and  Game  Division.  Neither  of  the  above  quoted  Sections 
authorize  the  Secretary  of  Agriculture  or  the  chief  warden  to  re- 
fund fines  that  have  been  paid  into  the  state  treasury  for  violations 
of  the  law  for  the  protection  of  fish  and  game.  Although  Section 
1445  authorizes  the  Secretary  of  Agriculture  to  release  from  a  jail 
or  workhouse  a  person  confined  therein  for  non-payment  of  fines 
assessed  for  violations  of  the  fish  and  game  laws,  this  Section  can- 
not be  construed  as  giving  authority  to  the  Secretary  of  Agriculture 
to  refund  such  fines  as  have  been  paid  into  the  state  treasury. 
There  is  no  law  in  this  state  conferring  authority  on  the  Secretary 
of  Agriculture  or  the  chief  warden  of  the  fish  and  game  department 
to  refund  fines,  or  any  part  thereof,  assessed  for  violations  of  the 
fish  and  game  division,  nor  any  specific  appropriation  for  such  pur- 
pose. 

Section  22  of  Article  II  of  the  Ohio  Constitution  provides  as 
follows : 

''No  money  shall  be  drawn  from  the  treasury,  except  in 
pursuance  of  a  specific  appropriation,  made  by  law ;  and  no  ap- 
propriation shall  be  made  for  a  longer  period  than  two  years/^ 

m 

Therefore  I  advise  you  that  neither  the  secretary  of  agricul- 
ture nor  the  head  of  the  fish  and  game  department  has  any  author- 
ity to  refund  fines  assessed  and  paid  into  the  state  treasury,  and  it 
therefore  would  not  be  proper  for  you  to  issue  the  warrants  for  such 
vouchers. 


SUPREME  COURT 


MOTION  DOCKET. 
96^2.  Chicago  &  EIrie  Railroad  Co. 
y.  The  Upper  Scioto  Drainage  &  Con- 
eerrancy  Distriot.  Motion  for  an  or- 
der directing  the  Court  of  Appeals  of 
Hardin  county  to  certify  its  record. 
Overruled. 

9702.  The  Zanesville  &  Western 
Railway  Company  t.  Charles  H.  Will- 
iams, Admr.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Mus- 
kingum county  to  certify  its  record. 
Overruled. 

9703.  The  Zanesville  &  Western 
Railwajy^  Company  v.  diaries  H.  Will- 
iams, Admr.  Motion  by  defendant  to 
dismiss  petition  in  error  in  cause  No. 
15824  on  the  General  Docket.  Sus- 
tained. 

9727.  The  Village  of  Belle  Center, 
Logan  county,  et  al.  t.  The  Board  of 
Trustees  of  Roundhead  township, 
Hardin  county,  et  al.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Logan  county  to  certify  its  record. 
Sustained. 

9739.  Mayme  Loomis  v.  The  Cin- 
cinnati Traction  Company.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Hamilton  county  to  certify  its 
record.     Overruled. 

9730.  Board  of  County  Commission- 
ers of  Greene  county,  Ohio,  v.  J.  P. 
Harshman.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of 
iGteene  county  to  certify  its  record. 
Overruled. 

9731.  O.  A.  Byington  v.  Benfield 
Drug  Co.  et  al.  Motion  for  an  order 
directing  the  Court  of  Appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

9732.  The  Henry  C.  Werner  Com- 
pany V.  Ira  C.  Robinson.  Motion  /for 
an  order  directing  the  Court  of  Ap- 
peals of  Monroe  county  to  certify  its 
record.     Overruled. 

9733.  The  Baltimore  &  Ohio  Rail- 
road Co.  V.  Armstrong,  Lee  &  Com- 
pany. Motion  for  an  order  directing 
the  Court  of  Appeals  of  Muskingum 
county  to  certify  its  record.  Sustained. 

9734.  Mayme  Loomis  v.  The  Cincin- 
nati Traction  Comfpany.  Motion  by 
defendant  to  dismiss  petition  in  error 
in  cause  No.  15868  on  the  general 
docket.     Sustained. 


9736.  Warren  W.  Russell  v.  The 
City  of  Massillon.  Motion  by  defend- 
ant to  dismiss  petition  in  error  in 
cause  No.  15836  on  the  general 
docket.    Overruled. 

9737.  The  City  of  Cleveland  v.  Se- 
bastiano  Russo,  Admr.  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Cuyahoga  county  to  certify  its  rec- 
ord.   Sustained. 

9738.  George  W.  Bayles  vs.  Albert 
S.  Welch  et  al.  Motion  by  defendant 
petition  in  error  in  cause  No.  15864  on 
the  general  docket.    Overruled. 

9739.  The  Hocking  Valley  Railway 
Company  v.  The  Toledo  TerminsJ 
Railway  Company  et  al.  Motion  for 
an  order  directing  the  Court  of  Ap- 
peals of  Lucas  county  to  certiliy  its 
record.     Sustained. 

9740.  The  State  of  Ohio  ex  rel.  Paul 
Lange,  v.  The  Industrial  Commission 
of  Ohio.  Motion  by  The  Diamond  Al- 
kali Company  for  leave  to  intervene 
and  be  made  a  party  defendant  in 
cause  No.  15702  on  the  general  docket. 
Sustained.   . 

GENERAL  DOCKET. 

15553.  The  State  of  Ohio  v.  Joseph 
W.  Lehr.  Wayne.  Judgment  of  Court 
of  Appeals  reversed  and  that  of  Com- 
mon Pleas  affirmed. 

15580.  The  Toledo  &  Ohio  Central 
Ry.  Co.  V.  The  S.  J.  Kibler  &  Bros. 
Co.     Crawford.    Judgment  affirmed. 

15653.  The  State  of  Ohio  ex  rel. 
Perry  Smith,  prosecuting  attorney,  v. 
W.  A.  Maharry.  Muskingum.  Judg- 
ment reversed. 

15669.  The  Kent  Water  &  Light 
Co.  V.  The  Public  Utilities  Commis- 
sion of  Ohio  et  al.  Public  Utilities 
Commission.  Order  reversed  and 
cause  remanded  to  Public  Utilities 
Commission  for  such  further  proceed- 
ings as  may  be  required  by  per  curiam 
of  the  court. 

15695.  The  City  of  Cincinnati  v. 
Edward  IG.  Schultz,  receiver.  Hamil- 
ton.   Judgment  affirmed. 

1574S.  Katie  Hyiry  v.  Modem 
Brotherhood  of  America.  Cuyahoga. 
Judgment  of  the  Court  of  Appeals  re- 
versed on  authority  of  Mahoning  Val- 
ley Railway  Co.  v.  Snntoro,  Admr.,  93 
Ohio  St.,  53. 
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NEW  CORPORATIONS 

Concrete  Material  Co.,  Cleveland; 
$75,000.     E.  C.   Wolfe,   L.   M.   Sewell, 

C.  C.  Thompson,  Guy  M.  Lee,  A.  C. 
Carter. 

A.  H.  Heisey  &  Co.,  Newark;  $400,- 
000.  A.  H.  Heisey,  E.  Wilson  Heisey. 
T.  Clarence  Heisey,  George  B. 
Graeser,   Carl  Norpell. 

Provident  Investment  Co.,  Cleve- 
land; $10,000.  F.  M.  Crampton,  B.  L. 
Squire.  M.  S.  Farmer,  Jr.,  M.  D.  Mc- 
Cartey,  Charles  H.  Cross. 

Mason  Hat  Co.,  Columbus;  $10,000. 
E.  B.  Mason,  Bert  Wolmaa,  H.  H. 
Myers,  H.  E.  Deibel,  Charles  C. 
Pavey. 

Century  Coal  Co.,  St.  Clairsville; 
$60,000.  John  C.  Nichols,  David  H. 
Thomas,  John  R.  Anderson,  Thomas 
J.  McNumee,  Bert  W.  Hopkins,  J.  H. 
Boroff,  S.  E.  Boroff,  J.  A.  Williamson. 

Manufacturers  Investment  Com. 
pany,  Cleveland;  $12,000.  Dennis  J. 
Murphy,  Geo.  Kosman,  Earl  Murphy, 
Edward  A.  Roob,  Mildred  Bertram. 

Central  Ohio  Oil-Branches  Co.,  Co- 
lumbus; $60,000.  George  J.  Karb, 
Harvey  S.  Cashatt,  Clarence  A.  Wag- 
ner, Franklin  Rubrecht,  Sam  M.  Coch. 

Troy  Metal  Products  Co.,  Cincin- 
nati; $300,000.  A.  G.  Stouder,  W.  B. 
Boyer,  E.  E.  Edgar,  C.  C.  Willard,  J. 
M.  Spencer. 

Beckel  Hotel  Co.,  Dayton;  $10,000. 
Charles  B.  Deckel,  Torrence  Huffman, 

D.  Beckel  Conklin,  Wellmore  B.  Tur- 
ner, Earl  H.  Turner. 

Atwater  Ldght  &  Power  Co.,  At- 
water;  $10,000.  P.  W.  Whittelsey,  C. 
W.  Cummlngs,  Charles  Biles,  N.  W. 
Brockett. 

Gordon  Propeller  &  Manufacturing 
Co.,  Cleveland;  $25,000.  P.  C.  Se- 
nick,  J.  O.  Smith,  W.  G.  Smith,  Harry 
B.  Moore,  F.  J.  Hemler. 

Perfection  Cloak  &  Suit  Co.,  Cin- 
cinnati; $50,0i/v.  Max  Kaufman,  Sam 
Roth,  Ozias  Roth.  Jacob  Roth,  Saul 
Zielonka. 

Virginia  Fuel  Co.,  Finlay;  $10,000. 
A.  B.  Kerns,  Chester  Pendleton,  Geo. 
W.  Corbin,  T.  C.  Schwartzbek,  Gladys 
EX  Toxthimer. 

Workmen's     Transit     Co.,   Toungs- 


town;  $100,000.  Ehnma  E.  Bender,  W. 
L.  Bender,  Jbseph  fii.  Caposell,  John 
R.  Rowe,  R.  C.  Terry. 

Merit  Cash  Grocery  Co.,  Lima;  |5,- 
000.  C.  Youmas,  B.  S.  Langan,  Mae 
E.   Toumans,   R.     E.   Langan,     B.  F. 

Schmiesing. 

Gruber  Co.,  Akron;  $20,000.  Mm 
H.  Gruber,  Bertha  A.  Gruber,  R.  V. 
Replogle,  L.  B.  Pracht,  Albert  R. 
Schliewe. 

Gaiety  Dress  Co.,  Cleveland;  $12,* 
000.  Abram  Lerner,  Belle  Zeaman, 
Sam  Silverstein,  B.  Edelatein,  Her- 
man Rothman. 

National  BfPicieney  League  Co.,  Co- 
lumbus; $600.  Harvey  R.  Toung, 
Robert  M.  Wheeler,  Harry  M.  Miller, 
Laura  C.  Toung,  Sadie  L.  Miller. 

Cumberland  &  Hazard  Mining  Co., 
Cincinnati;  $60,000.  D.  A.  Vowles.  J. 
M.  Genbrink,  Leo  H.  Beckman,  Wil- 
liam Roegge,  William  J.  Qulnn. 

Craig  Construction  Co.,  Tounga* 
town;  $25,000.  William  P.  Hughes, 
K.  R.  Barth.  Richard  B.  Wilson,  H.  H. 
Smith,  Harry  T.  Rapport. 

Barr  Co..  ChiUicothe;  $50,000.  Sam- 
uel C.  Barr.  Pt^ancis  P.  Barr,  Willard 
V.  Swartzbaugh,  Cyrus  HofPman,  J. 
D.  Withgott. 

Ross-Lambert  Rubber  Co.,  Cincin- 
nati; $3,000,000.  Charles  E.  Ross,  C. 
H.  Lambert,  Samuel  Savin,  Charles 
H.  Adam.  A.  B.  Lambert. 

Cincinnati  &  Suburban  Bell  Tele- 
phone Co.,  Cincinnati;  $12,000,000  to 
$16,000,000. 

Summit  County  Bank  Co.,  Akron; 
$100,000  to  $200,000. 

Gaylord-Toledo  Co.,  Cleveland;  $10.- 
000  to  $50,000. 

S.  W.  Flower  Co.,  Toledo;  $100,000 
to  $200,000. 

Biltmore  Realty  Co.,  Cleveland;  $60,- 
000  to  $100,000. 

Buckeye  Building  &  Realty  Co.. 
Mansfield:  $100,000.  G.  A.  Farrow, 
Charles  S.  Williams,  W.  H.  Davey. 
G.  W.  Henne,  A.  C.  Morse. 

Trumbull  Bronze  Co.,  Warren;  $10,- 
000.  M.  A.  Garvey,  Thomas  M.  Boyle. 
Arthur  J.  Gilmore,  Thomas  P.  Lyons. 
S.  C.  Graber. 

Unit  Power  Wheel  Co..  Cleveland; 
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11,000.  Don  B.  Alexander,  Anson 
Henry  Russell,  Edward  J.  Post,  Harry 
L.  Wilson.  W.  J..  Clark. 

Ohio  Biddle  Co.,  Cleveland ;  $10,- 
000.  J.  R.  Aiken  Jr.,  W.  K.  Stanley. 
H.  N.  Pettibone,  M.  A.  Friedman,  G. 
R.  Wheeler. 

Stellar  Coal  Mining  Co.,  Robyyille; 
170,000.  Oliver  Monaco,  Louis  Cos- 
tanzo.  P.  A.  Monaco,  JPuliette  Monaco, 
Flaminia  Monaco. 

Matt-Insurance  Agency  Co.,  Lan- 
caster, $15,000;  George  L.  Matt,  Harry 
B.  Matt.  Edward  Matt,  John  Matt, 
Frank  Matt. 

Charleston  Coal  Mining  Co.,  Colum- 
bus; $125,000.  Charles  Simone,  Eu- 
gene J.  Pried,  D.  N.  Postlewaite, 
Ralph  G.  Martin,  E.  Hauck. 

Relief  Oil  &  Gas  Co.,  Cambridge; 
$10,000.  E.  E.  Vorhies,  J.  B.  Gregg, 
J.  B.  Gregg,  Cuba  Secrest,  Eunice 
Gregg. 

Bruce  Chlsholm  Co.,  Cleveland; 
$10,000.  J.  R.  Aiken  Jr.,  W.  K.  Stan- 
ley, H.  N.  Pettibone,  M.  A.  Friedman, 
G.  R.  Wheeler. 

North  Massillon  Coal  Co..  Akron; 
$15,000.  Truman  Currell,  Earl  E. 
Harrington,  A.  D.  Martin,  C.  W.  Bau- 
man,  C.  V.  Hannum. 

Columbus  Baptist  Printing  Co.,  Co- 
lumbus, $1000.  Elbert  W.  Moore, 
Robert  T.  Smith,  J.  Wesley  Carter, 
Henry  J.  Starks,  J.  R.  Greene,  George 
L.  Davis,  Alfred  J.  Roberson. 

Citizens  iGkirage  Co.,  Hamilton,  $2,- 
500.  Albert  Seavers,  Milton  Dreyfus, 
red  G.  Miller,  Paul  H.  Miller,  Myma 
A.  Drefus. 

Marvinto  Mining  Co.,  Columbus, 
$25,000.  E.  M.  Schodorf,  U  A.  Jor- 
dan, J.  L.  J<H'dan,  M.  B.  Beatty,  M.  A. 
Corbett. 

L.  N.  N.  Foundry  Co.,  Cleveland, 
$20,000.  H.  H.  Neuman,  C.  E.  Lyall. 
Elias  Nathan,  Mae  P.  Goodman,  Chas. 
Kohn. 

Superior  Baking  Co.,  Akron,  $25,000. 
R.  L.  Pardee,  C.  B.  Hays.  Bessie  M. 
Rice.  Martha  Hirsch,  Yelma  Blount. 

Higy  Canyon  Sand  Co.,  Columbus, 
$75,000.  T.  V.  Taylor.  Paul  G.  Becht- 
ner.  S.  P.  Outhwaite.  E.  Bragunier,  D. 
N.  Postlewaite. 

Ritter  Knitting  Co.,  Cleveland,  $25.* 
000.  Wallace  M.  Clark,  Theodore  D. 
Foljambe,  Rosario  Moscarino,  Adam 
Ritter,  Mtb.  Harriet  C.  Foljambe. 

American  Life  Saving  Appliance 
Co.,  Cleveland,  $25,000.  Mike  Zawada, 
Frank   Lukas.   Lad   E.    Krejci,   Peter 


Sekerak,  Joseph  J.  Jirasok,  Frank  J. 
Svoboda,  A.  L.  Maresh,  Michael  Ko- 
hanik. 

Rinderknecht  Lumber  Co.,  Dayton, 
$50,000.  George  C.  Rinderknecht,  Sr., 
Oeorge  Rinderknecht.  Jr..  Mary  H. 
Rinderknecht,  Catharine  Van  Allen. 

R.  &  R.  Taxicab  &  Transfer  Co., 
Akron,  $20,000.  Solomon  Rothenberg, 
Louis  Rosenheck,  Frank  B.  Burch, 
Harry  G.  Ream,  Ernest  C.  Martin. 

Ritzman  Bros.  Co.,  Kenmore  Vil- 
lage, $20,000.  A.  R.  Ritzman,  E.  E. 
Ritzman,  F.  A.  Ritzman,  Hazel  L. 
Ritzman,  Carrie  E.  Ritzman. 

Register-Herald  Co.,  Eaton,  $15,000. 
Nixon  Larsh  Unger,  Anna  C.  linger, 
Rebecca  A.  Orr,  Osee  M.  Albright,  C. 
B.  Unger,  C.  E.  Albright. 

Faunce  &  Faunce  Co.,  Toledo.  $10,- 
000.  AlYin  E.  F&unce,  Leland  B. 
Faunce,  Elarl  M.  Faunce,  Harry  J. 
Wemert,  Hamilton   A.  Lavey. 

Architectural  Construction .  Co., 
Cleveland,  $5,000.  George  Dalton,  Sr.. 
George  F.  Dalton,  Jr.,  Byron  Dalton, 
Wm.  H.  Luther,  Eugene  V.  Ward. 

Columbus-Camp  Sherman  Transit 
Co.,  Columbus,  $10,000.  Frank  H. 
Field,  Florence  E.  Field,  Lorenzo  D. 
Hetrick,  Bess  M.  Hetrick,  Jbhn  A. 
Poland. 

Husted  Mfg.  Co.,  Toungstown,  $25,- 
000.  Harry  A,  Husted,  Thomas  J. 
Raftican,  Bert  M.  Summers,  Louis  A. 
Kirtland,  H.  T.  Moody. 

Ohio  Mechanical  and  Electrical 
and  Maintenance  Co.,  Mansfield,  $1,- 
000.  Wm.  H.  Thompson,  Guy  E. 
Thompson,  Enisworth  G.  Clairk,  Harry 
Calhom,  Frank  Schwartz. 

Talcott  Realty  Co..  Cleveland,  $25, 
000.  Aflfbert  U  Talcott,  C.  G.  Pritch 
ard,  Herbert  G.  Hayes,  Frank  C 
Gregg.  W.  B.  Talcott. 

Wooster  Realty  Security  Co.,  Woos 
ter,  $10,000.  H.  B.  Hatton.  L.  A 
Woodard.  H.  H.  Talbot,  Carl  A.  Reese 
John  C.  McClaran. 

Spicer  Oil  &  Gas  Co.,  Logan,  $35, 
000.  W.  Hunter  Atha,  J.  O.  Collins 
A.  J.  Ulrich,  Jacob  A.  Keller,  W.  L 
Gage. 

Nottingham  Masonic  Temple  Co. 
Cleveland,  $10,000.  J.  E.  Baldwin,  C 
H.  Gray,  T.  J.  Deringer.  C.  A.  Dout 
tiel.  E.  J.  I^awton.  J.  R.  Batchelar. 

Griswold-Wagg  Motor  Co..  Sandus 
ky,  $10,000.  Gdenn  Willis  Griswold 
August  W.  Allendorf.  Fred  H.  Zerbe 
Nelson  E.  Wagg,  Claude  J.  Minor. 

Midland   Coal   &   Coke  Co.,  Colum 
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bus,  $50,000.  Henry  A.  Williams,  H.  W. 
Bradsliaw,  Morence  L.  Johnston, 
Vera  K.  McGonagle,  Donald  M.  Ham- 
ilton. 

Heskett-Piper.  Co.,  New  Lexington, 
$10,000.  F.  W.  Piper,  R.  C.  Heskett, 
Thomas  Ward,  J.  T.  Ataderson,  James 
M.  Noble. 

Georgetown  Coal  Co.,  Cleveland, 
$165,000.  Charles  F.  Branson,  C.  L. 
Fisher,  H.  D.  Smith,  A.  EX  Nnll,  Wayne 
S.  McFadden. 

Corona  Automobile  School,  Cleve- 
land, $15,000.  William  Hershaft, 
Riichard  Simon  Allah,  iStefan  Dzwon- 
kowski,  Stanislav  Bai'toszek,  Ignacy 
Jadrych. 

Columbus  Conveyor  Co.,  Columbus, 
$40,000.  W.  H.  Jones,  Samuel  T. 
Isaaic,  Robert  E.  Belt,  H.  F.  Belt,  C.  A. 
Wheaton. 

Hawk-Palmer  Co.,  Youngstown,  $1,- 
200.000.     H.   B.   Palmer,  O.  E.  Hawk, 

B.  E.  Hawk,  W.  H.  Palmer,  G.  F.  Ham- 
mond. 

Youngstown  Towel  Supply  &  Laun- 
dry Co.,  Youngstown.  Harold  B. 
Spero,  Sadie  W.  Spero,  U.  C.  DeFord, 
Clyde  W.   Osborne,  Wallace  F.  Judd. 

Cleveland  Vise  &  Mfg.  Co.,  Cleve- 
land, $10,000.  F.  P.  Chamberlain,  L. 
M.  Fitzgerald,  B.  D.  Vadl,  Florence  A. 
Kane,  C.  H.  Stevens. 

American  Steel  and  Machinery  Co., 
Bucyrus,    $500,000.     S.    H.    Tolles,    R. 

C.  Hyatt,  W.  B.  Cockley,  John  M. 
Garfield,    O.    H.   Gale. 

SilveJ^   Construction     Co.,    Alliance,* 
$14,000.    E.  B.  Silver,  J.  S.  Spring.  G. 
W.  Atilt,  D.  W.  Crist,  O.  H.  Johnson. 

Osbom  Mfg.  Co.,  Cleveland,  $1,000. 
Paul  E.  Ryan,  E.  S.  Carman,  H.  R. 
Atwater,  J.  H.  Galloway,  Franklin  G. 
Smith. 

United  Farmers*  Food  Producing 
Co.,  I>ayton,  $10,000.  Daniel  F. 
George,  W.  H.  Drive^r,  W.  T.  Swartz- 
baugh,  Harry  Conway  Griffith,  D.  W. 
Wallace. 

Swiss  Cleansing  Co.,  Cleveland, 
$15,000.  Charles  Savage.  C.  J.  Buck- 
ley, George  T.  McConnell,  Mrs.  C.  T. 
McConnell,    M.   T.    Mazanek. 

Lorain  Hotel  Co.,  Lorain,  $10,000. 
Ivan  Lapez,  Charles  Showalter.  A.  A. 
Hess,  A.  E.  Robinson,  G.  A.  Resek. 

Rose  Fajm  Land  Co.,  Youngstown, 
$20,000.  Roeco  A.  MontanI,  Antonio 
Gassano,  Vincent  Carbone,  Domenick 
A.  Montani,  Vincent  Damiano. 


Increases 

Greenfield  Hardware  &  Supply  Co., 
Greenfield;   $25,000  to  $35,000. 

Biltmore     Realty     Co.,   Cleveland; 
$60,000  to  $100,000. 

Gaylord    Clothing    Co.,    Cleveland; 
$10,000  to  $50,000. 

Dayton  Display  Fixtures  &  Novelty 
Co.,  Dayton;  $10,000  to  $25,000. 

Meguiar  Co.,   Greenville;    $1,000  to 
$150,000. 

Fred  DriscoU  Fisn  Co.,  Ashtabula; 
$30,000  to  $60,000. 

Citizens  Savings  Bcmk  Co.,  of  Loih 
denville,  Ohio;  $30,000  to  $60,000. 

Weston  Paper  &  Manufacturing  Co.. 
Dayton;  $50,000  to  $150,000. 

Craumer  Perrine  Co.,  Akron;   $15.- 
000  to  $30,000. 

Terre  Haute     Paper     Co.,  Dayton; 
$100,000  to  $400,000. 

Youngstown     Garment     Mfg.     Co.. 
Columbiana;  $20,000  to  $40,000. 

Zonars  Realty  Co.,  Dayton;    $10,000 
to  $50,000. 

Gaylord-Canton  Co.,  Canton;  $10,- 
000  to  $50,000. 

Piqua  Hosiery  Co.,  Piqua;  $150,000 
to   $250,000. 

Mecruiar  Co.,  Greenville;  $150,000  to 
$300,000. 

Northwestern  Chemical  Co.,  Mari- 
etta;  $150,000  to  $500,000. 

Columbia  Machine  Tool  Co.,  Ham- 
ilton; $50,000  to  $100,000. 

Greenfield  Hardware  &  Supply  Co., 
Greenfield;   $25,000  to  $35,000. 

Akron  Farm  Products  Co..  Akron, 
$125,000  to  $500,000. 

Crawford  Land  Co.,  Cleveland,  $150,- 
000  to  $250,000. 

Maiden  Dairy  Lunch  Co.,  Cleveland. 
$30,000  to  $45,000. 

Olmsted  Fftlls  Coal  &  Lumber  Co., 
Olmsted   Falls,  $15,000  to  $30,000. 

Herd  Color  Products  Co.,  Sandusky. 
$250,000  to  $325,000. 

Bggert  Chemical  Co.,  Canton,  $10,- 
000  to  $20,000. 

letter  Shop  Co.,  Cleveland,  $5,000 
to  $15,000. 

North  Carolina  Farms  Co.,  Colum- 
bus, $1,000  to  $600,000. 

Fischer  &  Jirouch  Co.,  Cleveland. 
$35,000  to   $50,000. 

Decrease 

Washingtonville  Co-operative  So- 
ciety; from  $10,000  to  $7,000. 

Freiberg  &  Workum  Co.,  dncinnati; 
from  $1,700,000  ao  $1,200,000. 

McCreery  Mfg.  Co.,  Toledo,  $60,000 
to  $5,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1278— -In  the  Matter  of  the  Complaint  of  The  Union  Gas  & 
Electric  Company  and  The  Cincinnati  Gas  &  Electric  Company 
Against  the  Passage  of  Ordinance  No.  397^1917  Passed  by  the 
Council  of  the  City  of  Cincinnati,  August  20,  1917,  and  Approved 
by  the  Mayor  of  said  City  August  29, 1917.  Motion  to  Determine 
Basis  for  Valuation  Finding. 


(Dated  March  1,  1918.) 

By  the  Commission : 

The  City  of  Cincinnati  filed  a  motion  in  the  above  entitled 

matter,  setting  forth  that  the  Commission 

"will  cause  valuation  of  the  properties  devoted  to  natural 
gas  service  for  Cincinnati  to  be  made  and  will  issue  an  order 
for  valuation  to  the  experts,  representatives  and  employes  of 
the  Commission  and  will  direct  the  companies  found  by  the 
Commission  to  be  engaged  in  furnishing  natural  gas  in  Cin- 
cinnati to  make  and  file  an  inventory  and  valuation  of  their 
properties  and  that  it  is  requisite  and  expedient  that  the  basis 
for  such  valuation  and  inventory  shall  now  be  definitely  ascep* 
tained  and  determined  in  certain  particulars  in  order  that  the 
matter  may  be  presented  to  the  Commission  without  confusion 
of  methods,  means  and  bases  upon  which  such  valuation  and 
inventory  shall  proceed  and  be  made." 

and  asked  the  Commission  to  determine  in  advance  sixteen  different 
matters  pertaining  to  the  appraisal  of  the  properties  of  the  natural 
gas  companies  operating  in  said  city. 

The  city  is  in  error  in  assuming  that  the  Commission  will  di- 
rect the  companies  to  make  and  file  an  inventory  and  appraisal  of 
their  properties.  The  statute  does  not  require  either  the  utility  or 
the  city  to  make  an  appraisal  or  to  employ  engineers.  If  they,  or 
either  of  them,  do  either  or  both,  it  will  be  of  their  own  volition. 
The  order  which  will  issue  to  the  companies  will  be  to  file  an  inven- 
tory of  their  property  and  the  Commission  will  make  the  ap- 
praisal. It  may  also,  from  time  to  time,  thereafter,  require  the 
companies  to  furnish  documents,  records  and  papers,  and  offer 
their  books,  contracts  and  memoranda  for  inspection.  After  the 
Commission  has  made  the  appraisal  either  party  may  take  excep- 
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tions  to  it  as  to  the  methods  adopted  or  the  conclusions  reached 
and  a  hearing  will  be  had  upon  such  exceptions. 

However,  as  some  of  the  questions  propounded  by  the  city  are 
important  in  fixing  a  valuation  and  some  of  them  are  open  to  dis- 
pute, and  as  several  other  large  utility  properties  in  other  locali- 
ties are  now  being  appraised  by  the  Commission,  and  as  other  in- 
quiries have  came  to  us  along  the  same  line  from  those  interested 
in  other  appraisals,  we  thought  it  advisable  to  set  apart  a  day  and 
invite  the  representatives  of  all  of  the  companies  being  appraised, 
and  the  solicitors  of  all  municipalities  in  which  appraisals  are  be- 
ing made,  to  appear  and  express  their  views  upon  any  or  all  of  the 
various  questions  propounded  in  the  action. 

Some  twenty-five  or  thirty  engineers  and  attorneys  attended 
the  hearing.  For  the  most  part  the  matters  discussed  were  as  to 
the  ''date  certain",  method  of  arriving  at  unit  prices  of  physical 
property  as  of  a  "date  certain,"  and  as  to  the  proper  method  of 
determining  depreciation. 

The  theories  presented  were  as  divergent  as  the  interests 
represented.  If  a  property  is  being  appraised  as  of  a  date  when 
prices  were  low,  the  municipality  is  content  to  have  the  prices  used 
as  of  that  date,  while  the  utility  advocates  an  average  over  a  five 
year  period,  but  contends  that  the  trend  prices  projecting  into  the 
future  should  be  used.  If  the  property  is  being  appraised  as  of  the 
present  time,  when  prices  are  at  the  apex,  the  utility  favors  pres^ 
ent  day  prices,  while  the  municipality  contends  for  an  average  over 
a  period  of  five  years  last  past.  So  that  neither  the  municipalities 
nor  the  utilities  agree  with  each  other.  Theories  seem  to  be  con- 
structed to  serve  the  purpose  of  each  respective  case. 

It  is  evident  that  no  universal  rule  can  be  laid  down  which  will 
be  fair  in  all  cases.  If  a  utility  is  constructed  during  a  period  of 
high  prices  and  it  so  happens  that  the  ordinance  rates  expire  and 
new  rates  are  being  fixed  during  a  period  of  low  prices,  it  must  suf- 
fer if  prices  of  that  date  are  to  be  used ;  if  it  were  constructed  when 
prices  were  low  and  its  rates  are  to  be  fixed  when  they  are  high, 
and  unit  values  are  taken  as  of  that  date,  it  profits  by  that  circum- 
stance. 

Is  there  no  relief  from  this  situation,  or  is  the  statute  suf- 
ficiently flexible  to  permit  the  Commission  to  adopt  such  a  method 
in  each  particular  case  as  will  do  justice  to  both  producer  and  con- 
sumer? 

Section  614-23  provides  that 

"With  due  regard  among  other  things  to  the  value  of  all  of 


and 
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the  property  of  the  public  utility  actually  used  and  useful  for 
the  convenience  of  the  public/' 


''all  such  other  matters  as  may  be  proper,  according  to  the 
facts  in  each  case,  fix  and  determine  the  just  and  reasonable 
rate,  fare,  charge,  toll,  rental  or  service  to  be  thereafter  rend- 
ered, charged,  etc." 

Section  499-8  sets  forth  the  various  things  which  the  Commis- 
sion ''shall  have  authority  to  ascertain  and  report"  in  arriving  at 
the  value  of  the  property. 

Divisions  "D"  and  "F"  of  that  section  read  as  follows: 

"D.  The  cost  of  new  productions  as  of  a  date  certain,  of  all 
physical  property  other  than  land,  owned  and  used  by  such 
public  utility  or  railroad,  showing  the  value  of  the  separate 
items  comprising  such  property,  together  with  the  unit  basis 
of  such  valuation." 

"F.  The  net  value  as  of  a  date  certain,  of  all  physical  prop- 
erty other  than  land  owned  by  such  utility  or  railroad,  to  be 
derived  by  deducting  the  sum  of  the  amounts  of  depreciation 
from  the  sum  of  the  new  reproductive  costs." 

From  this  it  has  been  assumed  by  the  strict  adherents  to  the 
"date  certain"  theory,  that  the  result  thus  obtained  in  the  value  for 
rate  making  purposes.  But  does  the  statute  so  provide?  It  does 
provide  that  the  Commission  may  "ascertain  and  report"  this  data 
— though  to  whom  it  shall  "report"  is  not  clear— but  it  does  not 
provide  that  any  one  or  all  of  these  elements  shall  be  adapted  as 
the  present  value  of  the  physical  property. 

Division  "A"  of  that  section  provides  that  "the  original  cost 
of  any  of  each  parcel  of  land",  and  the  conditions  of  its  acquisition 
shall  be  ascertained;  but  that  is  not  made  the  basis  of  the  ap- 
praisal of  the  land,  and  division  "B"  directs  the  ascertainment  of 
"the  value  as  of  a  date  certain  of  each  parcel  of  land  *  *  *  by 
comparison  with  the  value  of  contiguous  and  neighboring  parcels 
of  land  and  land  of  a  simUar  character  as  to  location  and  use ;  and 
division  "G"*  provides  for  the  ascertainment  of  certain  additional 
values,  if  any ;  but  neither  is  specified  to  be  the  actual  value  of  the 
land. 

Section  499-10  provides  for  ascertaining  the  original  capital 
stock  and  the  amount  received  therefor;  the  amounts  and  dates 
and  rates  of  interest  on  bonds  outstanding ;  and  section  499-15  pro- 
vides that 

"the  Commission  is  empowered  to  resort  to  any  other  course 

of  information  available". 
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All  of  these  thin^ns  are  useful  as  factors  in  ascertaining  the 
present  value;  but  they  are  not  that  value  itself.  Present  value 
can  not  be  ascertained  wholly  by  mathematical  computation — ^there 
must  still  be  left  a  marsfin  for  the  exercise  of  judgment  and  sound 
discretion. 

As  said  by  Justice  Hughes  in  the  Minnesota  rate  case,  230  U. 

S.,352: 

''the  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  it  must  be  a  reason- 
able judgment  having  its  basis  in  .a  proper  consideration  of  aU 
relevant  facts." 

If  there  had  been  regulation  of  public  utilities  from  the  be- 
ginning, and  if  the  books  had  always  been  so  kept  that  it  was  pos- 
sible to  obtain  the  cost  of  the  investments  judiciously  made,  it  is 
probable  that  that  would  have  been  taken  as  the  basis  for  rate  mak- 
ing, for  if  the  utility  receives  a  fair  return  on  its  investment  made 
in  good  faith,  it  would  seem  that  that  would  be  fair  both  to  the 
public  and  tathe  utility.  But  since  most  utilities  grow  up  gradually 
over  a  long  series  of  years,  when  they  were  regarded  as  essentially 
private  enterprises,  the  law  did  not  require  them  to  keep  books 
with  that  minute  accuracy  which  is  now  required  under  the  uni- 
form system  of  accounting ;  and  it  would  be  impossible,  perhaps,  to 
ascertain  the  entire  investment  of  a  single  utility  which  -grew  up 
prior  to  the  days  of  regulation.  For  that  reason  resort  is  had  to  an 
attempt  to  find  the  present  value  of  the  property  as  distinguished 
from  the  original  cost.  Once  having  ascertained  that,  we  begin 
anew,  as  if  it  were  an  original  investment,  and  adjust  the  books 
and  accounts  of  the  utility  to  conform  thereto.  The  present  value 
so  found  becomes,  for  the  purpose  of  rate  making,  the  actual  value ; 
and  as  future  exi)enditures  must  be  made  under  the  supervision  of 
the  Commission,  the  investment  may  always  be  obtained  by  adding 
thereto  capital  exi)enditures  from  time  to  time  as  they  are  made, 
and  subtracting  deductions  for  withdrawals. 

In  Hayes  on  'Tublic  Utilities,  Their  Fair  Present-  Value  and 
Return",  at  page  37  it  is  said: 

''The  fair  present  value  will  be  equal  always  to  the  appraised 
value  plus  the  stockholders'  later  investments  if  the  reserves 
for  renewals  are  properly  made  and  conserved  as  the  property 
of  the  company.  ♦  ♦  ♦  When  once  a  valuation  has  been 
made  and  the  fair  present  value  established,  that  figure  be- 
comes the  capital  cost  upon  the  books  of  the  company ;  future 
capital  expenditures  will  be  added  to  it  so  that  at  all  times 
thereafter  the  books  of  the  company  will  show  the  fair  vidue 
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of  the  property.  Thus  theoretically,  at  least,  and  practically, 
if  the  books  of  the  company  can  be  accurately  kept,  there  wUl 
never  be  required  a  second  appraisal." 

It  must  be  borne  in  mind  that  it  is  the  value  of  the  property 
which  is  sought  in  an  appraisement — ^not  the  original  cost,  nor  the 
cost  now  as  of  a  date  certain  less  depreciation — ^but  the  actual 
value  of  the  investment  as  ascertained  by  such  inquiry  together 
with  other  considerations  which  are  helpful  in  arriving  at  that  re- 
sult; and  sections  499-11  and  499-18,  General  Code,  expressly  pro- 
vide for  giving  consideration  to  any  "changes  in  condition"  which 
affect  the  value  of  the  property  down  to  the  very  hour  of  fixing  the 
final  valuation. 

It  is  necessary  to  fix  a  date  as  of  which  the  appraisal  shall  be 
made,  which,  in  appeal  cases,  is  usually  the  affective  date  of  the 
ordinance  appealed  from;  but  to  say  that  all  unit  prices  must  be 
governed  by  the  prices  of  commodities  on  that  particular  day  would 
do  grave  injustice  to  some  and  give  corresponding  benefits  to  oth- 
ers ;  and  no  extensive  utility  ever  was  or  ever  could  be  reproduced 
in  a  day. 

Value  in  only  a  relative  term.  There  are  not  only  various 
kinds  of  values  but  value  for  the  same  purposes  varies  with  varying 
circumstances ;  and  the  use  to  which  a  thing  is  to  be  put  may  influ- 
ence its  value.  Ten  miles  of  iron  pipe  or  of  copper  wire  in  a  ware- 
house might  well  be  appraised  at  the  market  prices  on  the  day  of 
appraisal ;  for  if  the  owner  does  not  care  to  keep  it  or  use  it,  it  can 
be  resold  at  that  price ;  but  ten  miles  of  pipe  buried  in  the  ground, 
or  of  copper  wire  strung  on  poles  to  remain  there  until  worn  out  in 
the  service  of  the  public,  can  not  be  bought  or  sold  on  the  market. 
Their  value  is  a  service  value.  What  they  originally  cost,  what 
they  would  cost  now,  what  it  will  probably  cost  to  replace  them 
when  they  are  worn  out,  might  all  throw  light  upon  the  present 
value  as  stable  parts  of  an  operating  plant,  but  neither  of  the  three 
is  necessarily  the  present  value. 

The  question  is  not,  what  is  the  value  of  the  separate  units, 
served  from  public  use  and  free  ,to  be  bought  and  sold  on  the 
market,  but  what  is  the  value  of  tbe  property  as  a  whole,  as- 
sembled and  dedicated  to  the  public  use;  and  the  pricing  of  the 
labor  and  material  necessary  to  produce  the  various  units  is  but  one 
of  the  means  resorted  to  in  arriving  at  the  value  of  the  property 
as  a  whole. 

In  the  case  of  Smyth  vs.  Ames,  169  U.  S.,  page  546-647, 
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which  was  one  of  the  pioneer  cases  in  rate  making,  it  was  held : 
''In  order  to  ascertain  the  value,  the  origmal  cost  of  con- 
struction, the  amount  expended  in  permanent  improvements, 
the  amount  and  market  value  of  its  bonds  and  stock,  the  pres- 
ent as  compared  with  the  original  cost  of  construction,  the 
probable  earning  capacity  under  particular  rates  prescribed 
by  statute,  and  the  sum  required  to  meet  operating  expenses, 
are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be  regarded  in  estimat- 
ing the  value  of  the  property/'  . 

After  years  of  experience  in  rate  making  by  the  various 
commissions,  this  language  can  scarcely  be  improved  upon  as 
a  statement  of  the  elements  usually  considered. 

It  is  a  mistake  to  assume  that  when  the  value  of  the  invest- 
ment has  once  been  obtained,  it  should  continually  rise  and  fall, 
following  the  waves  of  fluctuation  in  the  market  prices  of  labor 
and  material.  Once  fixed  it  should  remain  constant  only  as  it  is 
added  to  by  capital  charges,  or  reduced  by  withdrawals,  in  the 
future ;  for  it  is  the  value  of  the  investment  upon  which  the  com- 
pany should  receive  and  the  consumer  should  pay  a  return,  whether 
in  times  of  prosperity  or  in  times  of  adversity.  The  value  having 
been  once  determined,  there  is  no  more  reason  for  changing  it 
from  time  to  time  following  the  rise  and  fall  of  the  cost  of  labor 
and  material,  than  there  would  be  for  changing  the  face  value  of 
a  bond  issued  to  construct  a  plant,  or  for  changing  the  face  value 
of  a  promissory  note  given  in  the  ordinary  course  of  business, 
causing  their  face  value  as  a  basis  for  earning  interest  to  fluctuate 
with  the  fluctuations  in  the  purchasing  i)ower  of  a  dollar.  But 
the  varying  cost  of  operating  the  plant,  the  cost  of  repairs  and 
maintenance ;  the  cost  of  labor  and  fuel,  and  of  material  for  these 
purposes,  should  be  taken  care  of  in  an  allowance  for  operating 
expenses,  if  such  a  sliding  scale  is  permissible  under  the  law.  The 
return  on  the  value  of  the  investment  as  found  by  the  appraisal 
should  be  a  fixed  and  permanent  charge,  effected  only  by  future 
capital  changes,  and  all  fluctuations  in  the  cost  of  maintaining  and 
operating  the  plant  should  be  provided  for  in  a  flexible  operating- 
expense.  That  would  be  just  to  the  producer  and  just  to  the 
consumer. 

In  arriving  at  the  present  value  different  methods  may,  with 
propriety,  be  adopted  in  different  cases.  If  the  prices  for  a  lonsr 
time  have  been  substantially  uniform,  and,  from  all  indications, 
are  likely  to  remain  so  for  some  time  in  the  future,  the  prices  as 
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of  the  '^day  certain"  may  well  be  adopted.  If  the  history  of  the 
plant  shows  that  it  was  constructed  during  a  period  of  high  prices, 
and  it  is  being  appraised  as  of  a  date  when  low  prices  prevail,  or 
the  reverse,  consideration  may  well  be  given  to  the  cost  of  labor 
and  material  over  a  period  of  years,  not  necessarily  five,  but  such 
a  period  as  will  likely  produce  a  just  result,  and  this  period  need 
not  necessarily  be  entirely  in  the  past.  It  would  seem,  in  a  proper 
case,  that  it  might  at  least  extend  to  the  date  of  fixing  the  final 
valuation,  thus  giving  the  benefit  of  the  trend  of  prices,  whether 
upward  or  downward,  which  would  be  fair  to  both  parties;  and 
this  seems  to  be  fairly  contemplated  by  the  law. 

A  rate  case  is  not  a  law  suit  to  be  tried  by  inflexible  rules 
and  in  which  one  side  or  the  other  may  hope  to  win  a  victory  by 
some  technical  construction  of  the  law,  but  it  is  an  investigation 
for  the  purpose  of  fixing  a  just  rate  over  a  period  of  years;  and 
both  sides  are  best  served  when  that  purpose  has  been  accom- 
plished; and  any  fact  or  circumstance  or  ^'available  information" 
which  will  aid  in  reaching  that  result,  may  properly  be  considered. 

Just  what  method  should  be  adopted  in  each  particular  case 
depends  ui)on  so  many  things  that  it  can  scarcely  be  determined 
until  the  field  work  has  been  done,  the  property  listed  and  in- 
spected, and  the  work  has  progressed  to  the  point  when  prices 
are  to  be  fixed.  In  practice  the  commission  has  acted  upon  this 
policy.  When  the  engineering  forces  has  reached  that  point  in 
its  investigation,  report  is  made  to  the  commission  of  its  findings 
to  that  date,  together  with  any  other  relevant  facts  and  the  cir- 
cumstances which  it  has  discovered,  at  which  time  the  method  of 
fixing  unit  prices  is  agreed  upon. 

Should  the  company,  or  the  municipality,  submit  an  appraisal, 
as  they  frequently  do — ^the  commission  gives  due  consideration  to 
any  relevant  date  contained  therein,  even  though  unit  prices  are 
arrived  at  by  a  different  method  from  that  used  by  the  commis- 
sion's engineers. 

Likewise  in  estimating  depreciation,  the  facts  of  each  par- 
ticular case  must  be  taken  into  consideration.  Where  property  is 
buried  from  sight,  like  gas  or  water  mains  or  underground  cable, 
unless  there  are  some  peculiar  circumstances— such  as  unusually 
destructive  elements  in  the  soil  of  the  locality,  or  unusual  exposure 
to  electroylsis,  or  the  like — ^the  straight  line  method  may  well  be 
adopted,  especially  as  to  materials  which  experience  shows  have 
a  fairly  well  established  service  life;  while  that  portion  of  the 
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same  plant  which  is  accessible  and  open  to  inspection  may  be 
depreciated  by  the  observation  method. 

The  depreciation  should  be  as  of  a  "'day  certain/'  and  when 
the  straight  line  method  is  applied,  all  calculations  should  be  made 
as  of  the  'May  certain ;''  but  when  the  observation  method  is  used, 
the  appearance  of  the  unit  on  the  day  of  inspection  must  control 
in  fixing  the  amount  of  depreciation.  For  example:  If  the  date 
certain  were  January  1st  of  any  year,  and  a  unit,  with  a  latent 
defect,  which  unit  if  examined  on  that  day  would  have  appeared 
to  be  in  excellent  condition,  capable  of  rendering  one  hundred 
percent  service,  but  which  in  the  presence  of  the  investigation  was 
not  reached  for  inspection  until  July  1st,  by  which  time  the  defect 
had  become  apparent,  greatly  impairing  the  value  of  the  unit,  it 
should  be  depreciated  as  of  January  1st,  in  accordance  with  its 
appearance  on  the  date  of  inspection.  Any  other  method  would 
be  to  make  the  dictates  of  copimon  sense  yield  to  a  technical  con- 
struction of  the  law  and  defeat  its  purpose. 

From  the  foregoing,  it  is  apparent  that  the  commission  can 
not  now  give  definite  answer,  further  than  as  indicated  herein,  to 
the  various  questions  propounded  in  the  motion,  excepting  those 
which  relate  to  the  date  as  of  which  the  appraisal  will  be  made* 
and  the  property  to  be  appraised  in  this  proceeding,  both  of  which 
will  be  indicated  in  the  order  which  will  issue  for  the  filing  of  an 
inventory.  The  others  will  be  duly  considered  when  they  are 
reached  in  the  course  of  the  appraisal;  and  when  the  appraisal 
has  been  made  the  commission  will  give  its  reasons  for  each  step 
taken,  and  the  method  adopted,  and  all  parties  will  be  given  an 
opportunity  to  be  heard,  after  which,  if  they  so  desire,  they  can 
petition  for  a  review  by  the  Supreme  Court. 

An  order  will  enter  accordingly. 


ATTORNEY  GENERAL 


Where  a  Boy  Over  16,  and  Under  18  Years  of  Age,  is  Sentenced 
By  the  Juvenile  Court  to  the  Ohio  State  Reformatory,  On  a  Plea 
of  Guilt  to  a  Charge  of  Burglary  and  Grand  LiUrceny,  the  Cost 
of  Such  Prosecution  Should  Be  Paid  From  the  County  Treasury 
Upon  Certificate  of  Juvenile  Judge.  The  State  is  Not  Liable 
Therefor. 


No.  102a— (Opinion  Dated  li^ebraary  25,  1918.) 

Hon.  Henry  W.  Cherrington,  Prosecuting  Attorney,  Gallii)oIis,  Ohio. 

Dear  Sir :    I  have  your  letter  of  February  12, 1918,  as  follows : 

"Under  the  provisions  of  Section  1652,  G  .C,  a  boy  over 
sixteen  years  of  age,  but  under  eighteen,  was  sentenced  by 
the  Juvenile  Court  of  this  county  to  the  Ohio  State  Reforma- 
tory. Sentence  was  made  on  a  plea  of  guilty  to  a  charge  of 
burglary  and  grand  larceny.  Costs  were  certified  by  the 
Juvenile  Court  in  the  usual  manner  but  the  state  of  Ohio 
refuses  to  pay  the  costs.  Is  the  state  responsible  for  the  costs 
in  this  case?    If  not,  how  shaU  they  be  paid?'' 

You  ask  whether  the  state  is  responsible  for  the  costs  in  the 
case  referred  to.  I  presume  this  question  arises  in  your  mind  be- 
cause of  the  fact  that  the  boy  was  committed  to  the  Ohio  State 
Reformatory. 

It  has  always  been  held  that  costs  and  transportation,  where 
prisoners  are  sentenced  to  the  Ohio  State  Reformatory  for  felonies, 
should  be  paid  the  same  as  when  prisoners  are  sentenced  to  the 
Ohio  penitentiary.  This  conclusion  has  been  passed  upon  the  fact 
that  the  original  act  providing  for  payment  of  costs  in  criminal 
cases  by  the  state,  provided  for  such  payment  in  all  cases  of  con- 
viction of  any  person  for  any  crime,  punishment  whereof  is  im- 
prisonment in  the  penitentiary. 

In  Opinion  No.  427  of  this  department,  rendered  under  date 

of  July  5,  1917,  it  was  said: 

''It  will  be  noted  here  that  the  object  of  the  statute  was 
to  pay  the  costs  of  conviction  of  any  person  convicted  of  any 
crime  the  punishment  whereof  is  imprisonment  in  the  peni- 
tentiary, and  as  to  the  provision  for  the  payment  of  costs, 
the  legislature  had  uppermost  in  mind  the  crime  of  which  the 
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person  was  convicted  rather  than  tjie  institution  to  which 
such  person  was  bein^r  sent." 

» 

In  other  words,  the  aid  of  the  statutes  seem  to  be  to  have  the 
state  pay  the  costs  in  all  felony  cases,  and  when  it  was  afterward 
provided  that  some  persons  convicted  of  felony  could  be  sent  to  the 
Ohio  State  Reformatory  and  some  sent  to  the  Ohio  Reformatory 
for  Women,  it  still  held  that  the  costs  of  conviction  and  transporta- 
tion should  be  paid  by  the  state,  since  the  persons  committed  to 
such  institution  had  been  convicted  of  felonies.  In  the  case  you 
submit  the  youth  was  not  convicted  of  any  crime  but  simply  found 
to  be  a  delinquent.  You  state  that  the  boy  was  sentenced  to  the 
Reformatory  under  the  provisions  of  Section  1652  of  the  General 
Code.    That  section  provides  in  part: 

''Where  it  appears  at  the  hearing  of  a  male  delinquent 
child  that  he  is  16  years  of  age,  or  over,  and  has  committed  a 
felony,  the  Juvenile  Court  may  commit  such  child  to  the  Ohio 
state  reformatory." 

In  such  case  there  is  no  trial,  no  plea  of  guilty  and  the  chOd 
is  not  charged  with  the  commission  of  any  specific  crime.  The  court 
simply  upon  hearing  found  the  child  to  be  delinquent  and  committed 
him  to  the  proper  institution.  In  such  a  case  as  this  the  statutes, 
providing  for  the  payment  of  costs  to  the  state  in  felony  cases,  do 
not  apply. 

Section  1682  of  the  General  Code  provides : 

'T^es  and  costs  in  all  such  cases  with  such  sums  as  are 
necessary  for  the  incidental  expenses  of  the  court  and  its 
officers,  and  the  costs  of  transportation  of  children  to  places 
to  which  they  have  been  committed,  shall  be  paid  from  the 
county  treasury  upon  itemized  vouchers  certified  to  by  the 
judge  of  the  court." 

This  section  was  originally  part  of  the  juvenile  court  act  and 
it  has  been  several  times  held  by  this  department  that  the  fees  and 
costs  in  juvenile  cases  and  cost  of  transportation  of  children  to 
places  to  which  they  have  been  committed  should  be  paid  accord- 
ing to  the  provisions  of  this  section. 

In  direct  answer  to  your  inquiry,  therefore,  I  am  of  the  opinion 
that  the  state  is  not  responsible  for  the  costs  in  the  case  submitted 
but  that  the  same  should  be  paid  from  the  county  treasury  upon  the 
certificate  of  the  juvenile  judge. 


Under  Authority  of  SecticMUi  2296,  et  seq^  tke  Council  of  a  Mmici- 
pnlUy  May  Malce  Appttcati<m  to  tke  Conrt  of  Craimott  Pleas  of 
the  Coonty  to  Transfer  the  Sorpfan  Arising  From  the  Operation 
ol  a  Gas  Phmt  By  Such  Mmiicipality  to  Any  Other  Fond,  or  to 
a  New  Fund,  of  the  Municipality  and  Such  Funds  Can  Then  Be 
Used  for  the  Purposes  of  the  Fund  to  Which  They  Are  Trans- 
f  erred« — ^The  Council  of  a  Municipal  Corporation  Has  Authority 
to  Provide  For  the  Investment  of  the  Surplus  Moneys  Arising 
From  the  Operation  of  a  Municipal  Gas  Plant,  in  Pn^er  Secur- 
ities.   What  Are  Printer  Securities  is  Not  Determined. 


No.  1041— (Opinion  Dated  February  28,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices^  Columbus, 
Ohio. 

Gentlemen:  Your  letter  of  January  18,  1918,  is  received,  in 
which  you  submit  the  f oUowin^  statement  of  facts  and  inquiries : 

^The  city  of  Lancaster  maintains  a  gas  department. 
While  they  are  the  owners  of  a  couple  of  moderate  sized  wells, 
the  great  volume  of  their  gas  is  purchased  from  another  com- 
pany and  sold  by  the  department  to  the  consumers.  The  de- 
partment has  no  bonded  indebtedness  for  gas  improvements 
or  purposes  and  has  been  operating  at  a  profit  and  the  director 
of  service  in  charge  of  the  department  has  accumulated  a 
surplus  of  approximately  $90,000.00,  which  has  been  invested 
in  interest  bearing  bonds,  which  bonds  are  in  the  custody  of 
the  city  treasurer. 

Question  1.  Is  there  any  legal  authority  for  the  purchase 
of  such  investments? 

Question  2.  Can  the  surplus  of  the  gas  department  be 
used  by  the  municipality  for  other  purposes? 

Your  second  question  will  be  considered  first. 

Section  3799,  General  Code,  authorizes  council  by  three-fourths 
vote,  to  transfer  funds  raised  by  taxation,  llie  funds  now  in  ques- 
tion are  not  raised  from  taxation  and,  therefore,  this  section  does 
not  apply.    Tliis  section  provides: 

"By  the  votes  of  three-fourths  of  all  the  members  elected 
thereto,  and  the  approval  of  the  mayor,  the  council  may  at 
any  time  transfer  all  or  a  i)ortion  of  one  fund,  or  a  balance  re- 
maining therein,  except  the  proceeds  of  a  special  levy,  bond 
issue  or  loan,  to  the  credit  of  one  or  more  funds,  but  there 
shall  be  no  such  transfer  except  among  funds  raised  by  taxa- 
tion ♦  ♦  *:' 
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,        Section  5664,  General  Code,  provides: 

**When  there  is  in  the  treasury  of  any  city,  village,  county, 
I  .  township  or  school  district,  a  surplus  of  the  proceeds  of  a 
special  tax,  or  of  the  proceeds  of  a  loan  for  a  special  purpose, 
which  is  not  needed  for  the  purpose  for  which  the  tax  was 
levied,  or  the  loan  made,  it  may  be  transferred  to  the  general 
fund  by  an  order  of  the  proper  authorities  entered  on  their 
minutes/' 

The  fund  now  in  question  was  not  raised  by  a  special  tax  or 
by  a  loan  for  a  special  purpose.  This  section  does  not,  therefore, 
apply. 

Section  2296,  G.  C,  provides : 

"The  county  commissioners,  township  trustees,  the  board 
of  education  of  a  school  district,  or  the  council,  or  other  board 
having  the  legislative  i)ower  of  a  municipaUty,  may  transfer 
public  funds,  except  the  proceeds  or  balances  of  special  levies, 
loans  or  bond  issues,  under  their  supervision,  from  one  fund 
to  another,  or  to  a  new  fund  created  under  their  respective 
supervision,  in  the  manner  hereafter  provided,  which  shall  be 
in  addition  to  all  other  procedure  now  provided  by  law." 

Section  2297,  General  Code,  provides: 

"A  resolution  of  such  officers  or  board  shaU  be  duly  passed 
by  a  majority  of  all  the  members  thereof,  declaring  the  neces- 
sity therefor,  and  such  officers  or  board  shall  file  a  petition 
in  the  court  of  common  pleas  of  the  county  in  which  the  funds 
are  held.*  ♦  ♦." 

Here  follows  provision  as  to  the  petition  and  the  following 
sections  provide  for  notice,  the  hearing  and  the  finding  of  the  court. 

A  transfer  of  the  funds  in  question  may  be  made  under  the 
above  sections  and  then  used  by  the  city  for  other  purposes. 

Section  3618-1,  General  Code,  authorizes  a  municipal  corpora- 
tion to  own  and  operate  a  gas  plant  and  to  furnish  the  product  to 
the  municipality  and  its  inhabitants.    This  section  reads  in  part : 

"That  any  municipal  corporation  owning  a  municipal  gas 
plant  or  system  of  gas  distribution  shall  have  the  i)ower  to 
purchase  gas,  naturid  or  artificial,  and  to  furnish  the  same  to 
said  municipality  and  the  inhabitants  thereof  for  the  purpose 
of  light,  power  and  heat.  ♦  ♦  ♦/' 

The  above  section  does  not  provide  for  the  disposition  of  sur- 
plus funds.  Section  3959,  General  Code,  provides  what  shall  be 
done  with  the  surplus  of  the  water-works.  There  is  no  such  pro- 
vision as  to  gas  plants. 
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Theref pre,  under  authority  of  Sections .  2296  et  seq.,  General 
Code,  the  council  of  a  municipality  may  make  application  to  the 
court  of  common  pleas  of  the  county  to  transfer  the  surplus  aris- 
in£r  from  the  operation  of  a  gas  plant  by  such  municipality  to  any 
other  fund,  or  to  a  new  fund,  of  the  municipality  and  such  funds 
then  can  be  used  for  the  purposes  of  the  fund  to  which  they  are 
transferred. 

Your  second  question  is  as  to  the  right  of  the  municipality  to 
invest  the  surplus  in  interest-paying  bonds. 

The  only  specific  authority  of  statute  for  a  municipality  to 
make  investment  of  its  funds  is  granted  to  the  trustees  of  th^ 
sinking  fund  by  Section  4514  General  Code. 

Tliis  section  provides : 

'^The  trustees  of  the  sinking  fund  shall  invest  all  moneys 
received  by  them  in  bonds  of  the  United  States,  the  State  of 
Ohio,  or  of  any  municipal  corporation,  school,  township  or 
county  bonds,  in  such  state,  and  hold  in  reserve  only  such 
sums  as  may  be  needed  for  effecting  the  terms  of  this  title. 
All  interest  received  by  them  shaU  be  re-invested  in  like  man- 
ner." 

It  appears  from  your  letter  that  the  investment  was  made 

through  the  city  treasurer  and  not  by  the  sinking  fund  trustees. 

Section  4294,  General  Code,  provides: 

"Upon  giving  bond  as  required  by  council,  the  treasurer 
may,  by  and  with  the  consent  of  his  bondsmen,  deposit  all 
funds  and  public  moneys  of  which  he  has  charge  in  such  bank 
or  banks,  situated  within  the  county,  which  may  seem  best  for 
the  protection  of  such  funds.  ♦  ♦  ♦." 

Section  4295,  General  Code,  provides  for  the  deposit  of  funds 
by  the  municipality,  and  Section  4515,  General  Code,  covers  the 
deposit  by  the  trustees  of  the  sinking  fund.  These  do  not  cover 
investments. 

At  Section  2163  of  McQuillin  on  "Municipal  Corporations,"  it 

is  stated: 

"Seldom  have  municipal  corporations  surplus  moneys  for 
loan  or  investment.  But  where  such  a  condition  of  affairs 
presents  itself,  the  municipality  has  power  to  loan  or  invest 
in  proper  securities,  unless  it  should  be  forbidden  by  statute. 
However,  where  a  statute  provided  that  towns  could  appropri- 
ate certain  public  moneys  to  public  objects  of  expenditure  and 
to  no  other  purpose,  it  was  held  to  be  a  violation  of  the  statute 
for  a  town  to  distribute  such  moneys  among  its  inhabitants, 
receiving  therefor  their  individual  notes.    So  while  a  munici- 
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pal  corporation  may  loan  it8  accumulated  sfnkini:  fund,  it  is 
not  empowered  to  loan  funds  raised  for  special  purposes/' 

At  page  1562  of  volume  28  of  Cyc,  it  is  said : 

''Surplus  money  in  a  municipal  treasury  not  appropriated 
for  immediate  payment,  may  be  loaned  or  invested  by  the  mu- 
nicipality, until  needed  for  municipal  use,  at  any  lawful  rate 
of  interest  which  may  be  agreed  upon,  and  a  borrower  wil 
not  be  heard  to  set  up  the  want  of  corporate  power  to  make 
his  loan." 

It  appears  from  the  above  authorities  that  municipalities  may 
loan  their  funds  in  proper  securities/  unless  it  should  be  forbidden 
by  statute. 

There  is  no  specific  provision  in  the  statutes  of  Ohio  which 
would  prohibit  the  investment  of  funds.  The  only  express  pro- 
vision for  such  power  is  that  found  in  Section  4514  General  Code. 

Section  4240,  General  Code,  provides: 

"The  council  shall  have  the  management  and  control  of 
the  finances  and  property  of  the  corporation,  except  as  may 
be  otherwise  provided,  and  have  such  other  powers  and  per- 
form such  other  duties  as  may  be  conferred  by  law." 

The  above  section  gives  council  the  control  and  management 
of  the  finances  of  the  municipality.  Under  the  above  authority 
council  could  authorize  the  investment  of  funds  in  proper  securities. 
What  would  be  proper  securities  should  be  determined  as  to  each 
particular  security  or  investment.  A  proper  security  would  be 
such  as  are  enumerated  in  Section  4514  General  Code. 

Investment  in  securities  of  a  private  corporation  would  raise 
a  constitutional  question.    This  need  not  now  be  considered. 

It  is  my  opinion  that  council  would  have  authority  to  make 
an  investment  of  the  funds  in  proper  securities. 
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The  Sheriff  is  Not  the  Proper  Officer  to  Convey  Girls  to  the  Girls' 
Industrial  School  and  He  Cannot  JBe  Allowed  Any  Fees  For  Soch 
Seryice.  The  Premier  Officer  to  Make  Soch  Ccnveyance  is  the 
Probation  Officer  and  There  Must  Be  at  Least  One  of  Such  Offi- 
cers in  Every  County.  Such  Probation  Officer  Would  Be  Entitled 
to  Fees  Under  Authority  of  Section  1682  General  Code. 


No.  1037— (Opinion  Dated  February  28,  1918.) 

Hon.  C.  G.  Roetzel,  Prosecuting  Attorney,  Akron,  Ohio. 
Dear  Sir :    I  have  your  letter  of  recent  date  as  follows : 

'The  sheriff  of  Summit  county  has  placed  before  this 
office  a  question  respecting  the  fees  to  be  charged  by  him, 
which  question  is  placed  before  you  for  consideration. 

'The  question  arises  in  cases  of  girls  sentenced  to  the 
Girls'  Industrial  Home,  and  arises  because  of  the  repeal  of 
Section  2109  of  the  General  Code.  Before  its  repeal  Section 
2109  read: 

''  The  fees  of  the  probate  judge,  sheriff  and  other  costs 
incurred  in  proceedings  shall  be  the  same  as  are  paid  in  sim- 
ilar cases  and  be  paid  by  the  proper  county  in  the  same  man- 
ner.' 

''Acting  under  this  authorization  the  sheriff  was  accus- 
tomed to  charge  fees  such  as  were  charged  in  like  cases  of 
boys  sentenced  to  the  Boys'  Industrial  School. 

"By  reason  of  the  repeal  of  the  above  section  the  sheriff 
is  uncertain  as  to  what  charge  he  may  properly  make  and 
therefore  requests  a  ruling  upon: 

"  (a)  The  amount  which  shall  be  charged  by  him  in  mak- 
ing service  of  warrant  to  convey  to  the  correctional  institu- 
tion, and, 

(b)  The  amount  which  shall  be  charged  by  him  as 
mileage. 

"The  further  question  is  as  to  whether  the  amount  charged 
as  mileage  shall  be  charged  on  the  return  of  warrant  to  con- 
vey, or  whether  it  shall  be  included  in  the  general  transporta- 
tion account  of  the  sheriff." 

Section  1653-1  provides  in  part: 

"*  ♦  *  Nor  shall  any  child  under  ten  years  or  over  eigh- 
teen years  of  age  be  committed  to  such  schools  (the  Boys' 
Industrial  School  and  the  Girls'  Industrial  School),  except  as 
provided  in  Section  2111  of  the  General  Code." 

Section  2111  G.  C,  referred  to,  provides  for  the  transfer  of 
girls  from  the  county  jaflf  penitmtiary  or  other  penal  institution 
to  the  Girls  Industrial  Schocd  by  the  Ohio  Board  of  Administration. 
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Section  1659,  G.  C,  reads: 

''When  a  minor  under  the  age  of  eighteen  years  is  ar- 
rested, such  child,  instead  of  being  taken  before  a  justice  of 
the  peace  or  police  judge,  shall  be  taken  directly  before-  such 
juvenile  judge;  or,  if  the  child  is  taken  before  a  justice  of  the 
peace  or  a  judge  of  the  police  court,  it  shall  be  the  duty  of 
such  justice  of  the  peace  or  such  judge  of  the  police  court,  to 
transfer  the  case  to  the  judge  exercising  the  jurisdiction  here- 
in provided.  The  officers  having  such  child  in  charge  shall 
take  it  before  such  judge,  who  shall  proceed  to  hear  and  dis- 
pose of  the  case  in  the  same  manner  as  if  the  child  had  been 
brought  before  the  judge  in  the  first  instance." 

Section  2115,* G.  C,  reads: 

''When  a  girl  between  nine  and  eighteen  years  of  age  is 
brought  before  a  court  of  criminal  jurisdiction,  charged  with 
an  offense,  punishable  by  a  fine  or  imprisonment  other  than 
imprisonment  for  life  and  who,  if  found  guilty,  would  be  a 
proper  subject  for  commitment  to  the  school,  the  court,  by  a 
warrant  or  order,  shall  cause  her  forthwith  to  be  taken  before 
the  judge  of  the  juvenile  court  of  the  proper  county,  and  shall 
transmit  to  him  the  complaint,  indictment,  or  warrant,  by 
virtue  of  which  she  was  arrested.  Such  judge  of  the  juvenile 
court  shall  proceed  in  the  same  manner  as  if  she  had  been 
brought  before  him  upon  original  complaint." 

Section  2148-5,  G.  C,  provides  in  part: 

"*  *  *  All  female  persons  convicted  of  felony,  except 
murder  in  the  first  degree,  without  the  benefit  of  recommenda- 
tion of  mercy,  shall  foe  sentenced  to  the  Ohio  reformatory  for 
women  in  the  same  manner  as  male  persons  are  now  sentenced 
to  the  Ohio  state  reformatory." 


From  these  sections  it  is  clear  that  the  only  court  committing 
girls  to  the  Girls'  Industrial  School  is  the  juvenile  court. 

Prior  to  the  enactment  of  103  O.  L.,  Sections  2108  and  2109, 

found  in  the  chapter  governing  the  Girls'  Industrial  Home,  read: 

Sec.  2108:  "At  the  time  named  in  the  order,  the  probate 
judge  shall  hear  the  testimony  presented  before  him  in  the 
case.  If  it  appears  to  his  satisfaction  that  the  girl  is  a  suit- 
able subject  for  the  industrial  home,  he  shall  commit  her  there- 
to, and  issue  his  warrant  to  some  suitable  woman  to  be  ap- 
pointed by  him,  commanding  her  to  take  charge  of  the  girl  and 
deliver  her  witiiout  delay  to  the  superintendent  of  the  home. 
If  the  judge  deems  it  advisable  so  to  do,  he  may  designate  the 
sheriff  or  other  male  i)erson  to  accompany  such  girl  and  her 
custodian.  This  section  shall  be  construed  to  apply  to  all  courte 
having  authority  to  commit  to  the  Girls'  Industrial  Home.'*  ' 
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Sec.  2109:  ''The  fees  of  the  probate  judge,  sheriff  and 
other  costs  incurred  in  the  proceedings  shall  be  the  same  as 
are  paid  in  similar  cases,  and  be  paid  by  the  proper  county  in 
the  same  manner.'^ 

A  great  many  sections  of  the  juvenile  court  law  were  amended 
n.  103  O.  L.,  in  an  act  found  at  page  864.  In  that  act  Sections 
^108  and  2109  were  expressly  repealed  (page  918)  and  Section 
L662  of  the  Greneral  Code  was  amended  to  read: 

Sec.  1662:  'The  judge  designated  to  exercise  jurisdiction 
may  appoint  one  or  more  discreet  persons  of  good  moral  char- 
acter, one  or  more  of  whom  may  be  women,  to  serve  as  proba- 
tion officers,  during  the  pleasure  of  the  judge.  One  of  such 
officers  shall  be  known  as  chief  probation  officer  and  there  may 
be  first,  second  and  third  assistants.  Such  chief  probation 
officer  and  the  first,  second  and  third  assistants,  shaU  receive 
such  compensation  as  the  judge  appointing  them  may  desig- 
nate at  the  time  of  the  appointment,  but  the  compensation  of 
the  chief  probation  officer  shall  not  exceed  twenty-five  hundred 
dollars  per  annum,  that  of  the  first  assistant  shall  not  exceed 
twelve  hundred  dollars  per  annum,  and  of  the  second  and  third 
shall  not  exceed  one  thousand  dollars  per  s^nnum,  each  payable 
monthly.  The  judge  may  appoint  other  probation  officers,  with 
or  without  compensation,  but  the  entire  compensation  of  all 
probation  officers  in  any  county  shall  not  exceed  the  sum  of 
forty  dollars  for  each  full  thousand  inhabitants  of  the  county 
at  the  last  preceding  federal  census.  The  compensation  of  the 
probation  officers  shall  be  paid  by  the  county  treasurer  from 
the  county  treasury  upon  the  warrant  of  the  county  auditor, 
which  shall  be  issued  upon  itemized  vouchers  sworn  to  by  the 
probation  officers  and  certified  to  by  the  judge  of  the  juvenile 
court.  The  county  auditor  shall  issue  his  warrant  upon  the 
treasury  and  the  treasurer  shall  honor  and  pay  the  same,  for 
all  salaries,  compensation  and  expense  provided  for  in  this  act, 
in  the  order  in  which  proper  vouchers  therefor  are  presented 
to  him.'' 

* 

V 

Section  1663  G.  C,  originally  enacted  in  99  O.  L.,  then  read 
Etnd  now  reads  as  follows: 

"When  a  complaint  is  made  or  filed  against  a  minor,  the 
probation  officer  shall  inquire  into  and  make  examination  and 
investigation  into  the  facts  and  circumstances  surrounding  the 
alleged  delinquency,  neglect,  or  dependency,  the  parentage  and 
surroundings  of  such  minor,  his  exact  age,  habits,  school 
record,  and  every  fact  that  will  tend  to  throw  light  upon  his 
life  and  character.  He  shall  be  present  in  court  to  represent 
tiie  interests  of  the  child  when  the  case  is  heard,  furnish  to 
the  judge  such  information  and  assistance  as  he  may  require, 
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and  take  charge  of  any  child  before  and  after  the  trial  as  the 
judge  may  direct  He  shall  serve  the  warranto  and  other 
processes  of  the  court  within  or  without  the  county,  and  in 
that  respect  is  hereby  clothed  with  the  powers  and  authority 
of  sheriffs.  He  may  make  arrests  without  warrant  upon 
reasonable  information  or  upon  view  of  the  violation  of  any 
of  the  provisions  of  this  chapter,  detain  the  person  so  ar- 
rested pending  the  issuance  of  a  warrant,  and  perform  such 
other  duties,  incident  to  their  offices,  as  the  judge  directo.  All 
sheriffs,  deputy  sheriffs,  constables,  marshals  and  i)olice  ofll- 
cers  shall  render  assistance  to  probation  officers,  in  the  per- 
formance of  their  duties,  when  requested  so  to  do/' 

Sections  2108  and  2109,  above  quoted,  were  enacted  long  before 

the  juvenile  court  law  was  passed  and  since  they  were  repealed 

after  the  enactment  of  the  juvenile  court  law  it  would  seem  that, 

if  that  law  provides  that  girls  should  be  conveyed  to  the  Girls' 

Industrial  School  by  some  officer  other  than  the  sheriff,  an  express 

repeal  of  those  sections  would  most  strongly  indicate  a  legislative 

intention  that  the  sheriff  should  no  longer  convey  girls  to  the 

Delaware  institution.    It  will  be  noted  that  Section  1662  provides 

in  part: 

'The  judge  designated  to  exercise  jurisdiction  may  ap- 
point one  or  more  discreet  persons  of  good  moral  character^ 
one  or  more  of  whom  may  be  women,  to  serve  as  probation 
officers  during  the  pleasure  of  the  judge." 

It  will  be  also  noted  that  Section  1663,  defining  the  duties  and 
powers  of  probation  officers,  provides,  among  other  things,  that 
he  shall  ''take  charge  of  any  child  before  and  after  the  trial,  as 
the  judge  may  direct.  He  shall  serve  the  warranto  and  other  pro- 
cess of  the  court  within  and  without  the  county  and  in  that  respect 
is  hereby  clothed  with  powers  and  authority  of  sheriffs. 

Section  1663  would  seem  to  indicate  that  the  probation  officer 
is  the  proper  officer  to  convey  girls  to  the  Girls'  Industrial  Home 
after  they  have  been  committed  to  such  institution  by  the  juvenile 
judge.  Such  holding  may  be  objected  to,  however,  on  the  ground 
that  Section  1662,  providing  for  the  appointment  of  probation  offi- 
cers, is  not  mandatory  in  any  respect  and  that  inasmuch  as,  for 
that  reason,  there  may  be  some  counties  in  which  no  probation 
officer  has  been  appointed,  it  surely  could  not  have  been  the  legis- 
lative intention  to  toke  from  the  sheriff  the  duty  of  convejring 
girls  to  the  Delaware  school.  If  Section  1662  is  held  mandatory, 
at  least  as  far  as  the  appointment  of  ooe  probation  officer  is  con- 


944  DSPAKTMkNT  REP^Nns 

necessary  for  the  incidental  expenses  of  the  court  and  its  oi- 
cers,  and  the  costs  of  transportation  of  children  to  plaees  ts 
which  they  have  been  committed,  shall  be  paid  from  the  constj 
treasury  upon  itemized  vouchers,  certified  to  by  tiie  judge  i 
the  coiut/' 

In  this  connection  I  might  call  your  attention  to  the  Opinioi 

of  former  Attorney  General  Hogan,  found  in  the  Annoal  Bepot 

of  the  Attorney  General,  1914,  Vol.  2,  page  1275,  in  which  he  hdd: 

''When  the  probate  court  commits  a  girl  to  the  Giris*  b- 
dustrial  School  at  Delaware,  Ohio,  the  court  may  appoint  a 
woman  as  special  probation  officer  to  convey  such  girl  to  suck 
institution  and  the  court  may  aUow  such  woman  so  a{9(»nted 
such  compensation  as  it  sees  fit  within  the  limits  provided  bf 
Section  1662,  General  Code/' 

Reference  is  made  to  this  ^opinion  for  the  reason  that  it  is 
advisable  to  have  girls  conveyed  to  the  Girls'  Industrial  Home  bf 
women  rather  than  men. 


Two  Cities  Cannot  Purchase  Lands  Jointly  and  Jointly  Consti^ 
and  Maintain  a  Pest  House  or  Quarantine  Ho^itaL 


No.  1035— (Opinion  Dated  February  27,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Cduml^ 

Ohio. 

Gentlemen :    Your  letter  of  February  14,  1918,  is  received  i 
which  you  inquire: 

^'Sections  4462  et  seq.  G.  C.  authorize  municipalities  1 
purchase  property  and  construct  a  quarantme  hospital  or  pa 
house. 

Question:  Can  two  neighboring  non-charter  cities  pd 
chase  land  jointly,  l3dng  between  the  said  cities,  and  jomtl 
construct  a  quarantine  hospital  or  pest  house  to  be  used  I 
persons  afflicted  with  contagious  disease  and  taken  there  M 
both  cities?'' 

Section  4452  General  Code  provides: 

'The  council  of  a  municipality  may  purchase  land  witi 
or  without  its  boundaries  and  erect  thereon  suitable  hospl 
buildings  for  the  isolation,  care  or  treatment  of  persons  s^ 
f ering  from  dangerous  contagious  disease,  and  provide  for  i 


Attorney,  usnbral  945 

r 

maintenance  thereof.    The  plans  and  specifications  for  such 
buildings  shaU  be  approved  by  the  board  of  health." 

Section  4466  General  Code  reads,  in  part: 

''A  municipality  may  establish  a  quarantine  hospital  with- 
in or  without  its  limitd    *     *     *" 

The  authority  herein  granted  is  to  a  municipality,  not  to  two 

inicipalities  acting  jointly.    I  find  no  authority  of  statute  which 

U  permit  two  municipalities  to  join  in  the  purchase  of  land  and 

^  erection  thereon  of  a  pest  house  or  quarantine  hospital  and 

3  joint  maintenance  thereof. 

In  an  opinion  by  Hon.  Edward  C.  Turner,  at  page  1293  of  the 

»inions  of  the  Attorney  General  for  1916,  he  had  under  considera- 

n  the  authority  of  a  city  and  a  township  to  unite  in  the  erection 

a  city  hall  and  township  house.    His  conclusion  is : 

'^A  city  as  well  as  a  township  has  only  limited  power  and 
each  must  act  within  the  limits  of  its  powers  as  prescribed  by 
statute.  I  find  no  provision  of  the  statute  authorizing  a  city 
and  township  to  join  in  the  erection  of  a  city  hall  and  town- 
ship house,  and  I  am  of  the  opinion  therefore  that  your  ques- 
tion must  be  answered  in  the  negative." 


The  rule  is  well  established  in  Ohio  that  municipal  corpora- 
>ns  have  only  such  powers  as  are  expressly  granted,  and  such  as 
ay  be  implied  to  carry  out  the  powers  expressly  granted. 

Ravenna  v.  Pennsylvania  Co.,  45  O.  S.  118. 

There  is  no  express  provision  of  statute  granting  authority 

two  cities  to  jointly  erect  and  maintain  a  pest  house  or  quaran- 

ae  hospital,  and  such  authority  is  not  implied  from  the  grant  to 

le  municipality  to  erect  and  maintain  such  pest  house  or  hospital. 

Two  cities  can  not,  therefore,  purchase  lands  jointly  and  joint- 
construct  and  maintain  a  pest  house  or  quarantine  hospital. 


'i 
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Tlie  Townflh^  Tnartees  May  Appoint  Only  One  Township  High- 
way Superintendent  in  Any  One  Township. 


No.  1030— (Opinion  Dated  February  25,  1918.) 

Hon.  0.  W.  Kennedy,  Prosecuting  Attorney,  Bucyrua,  Ohio. 

Dear  Sir:    I  have  your  letter  of  January  31,  1918,  as  follows: 

"I  desire  your  construction  of  Section  3370,  G.  C,  as 
amended  in  107  O.  L.,  98.  You  will  note  in  this  section  that 
there  are  three  ways  in  which  the  township  trustees  may  pro- 
vide for  the  maintenance  and  repair  of  the  roads : 

''(1)  They  may  designate  one  of  their  number  to  have 
charge  of  all  the  roads  of  the  township. 

"(2)  They  may  divide  the  township  into  three  districts 
and  assign  a  district  to  each  trustee. 

''(3)  They  may  appoint  some  competent  person,  other 
than  a  member  of  the  Board,  to  have  charge  of  the  mainten- 
ance and  repair  of  the  roads  of  the  township. 

''The  first  and  second  divisions  are  clear  to  me,  but  the 
third  one  is  not  in  this,  as  to  whether  or  not  under  this  pro- 
vision there  can  only  be  one  person  appointed  or  whether  there 
may  be  more  than  one  person  appointed ;  that  is,  may  the  town- 
ship be  divided  into  one  or  more  districts  and  a  superintendent 
be  appointed  over  each  district?  True,  under  a  literal  con- 
struction of  this  provision  it  would  appear  that  it  is  limited  to 
one  person,  but  having  in  mind  the  evident  intention  of  the 
legislature  was  to  make  provision  for  the  proper  maintenance 
and  repair  of  the  roads,  it  would  seem  that  if  it  were  neces- 
sary in  the  judgment  of  the  trustees  to  divide  their  township 
into  districts  in  order  to  have  the  roads  properly  maintained 
and  repaired  the  trustees  would  have  that  right. 

"We  have  in  our  county  townships  that  could  not  be  prop- 
erly handled  by  one  superintendent,  and  if  this  provision  means 
that  the  township  trustees  are  limited  to  the  appointment  of 
one  person,  then  the  roads  can  not  be  property  maintained  and 
repaired  as  contemplated  by  the  statutes.  I  fail  to  see  any 
harm  to  come  of  a  division  of  the  township  into  districts  and 
the  appointment  of  superintendents  accordingly.  To  be  sure 
the  trustees  should  not  be  permitted  to  abuse  this  right  by 
dividing  the  township  into  an  unnecessary  number  of  dis- 
tricts." 

Sections  3370  and  3371  of  the  General  Code  read: 

Sec.  3370:  "The  township  trustees  shall  have  control  of 
the  township  roads  of  their  township  and  shall  keep  the  same 
in  good  repair.  The  township  trustees  may,  with  the  approval 
of  the  county  commissioners  or  state  highway  commissioner, 
as  the  case  may  be,  maintain  or  repair  a  county  road  or  inter- 
county  highway  or  main  market  road  within  the  limits  of  their 
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township.  In  the  mamtenance  and  repair  of  roads  the  town- 
ship trustees  may  proceed  in  any  one  cdE  the  following  methods 
as  they  may  deem  for  the  best  interest  of  the  public,  to-wit : 

"1.  They  may  designate  one  of  their  number  to  have 
charge  of  the  maintenance  and  repair  of  roads  within  the 
township,  or 

^^2.  They  may  divide  the  township  into  three  road  dis* 
tricts,  in  which  event  each  trustee  shall  have  charge  of  the 
maintenance  and  repair  of  roads  within  one  of  such  distracts, 
or 

"3.  They  may  appoint  some  competent  person,  not  a  mem- 
ber of  the  board  of  trustees,  to  have  charge  of  the  maintenance 
and  repair  of  roads  within  the  township  which  person  shall  be 
known  as  township  highway  superintendent,  and  shall  serve 
at  the  pleasure  of  the  township  trustees.  The  method  to  be 
followed  in  each  township  shall  be  determined  by  the  township 
trustees  by  resolution  duly  entered  on  their  records.'* 

Sec.  3371 :  "When  the  trustees  of  any  township  determine 
to  proceed  in  the  third  method  hereinbefore  provided  and  ap- 
point a  township  highway  superintendent  such  superintendent 
shall  before  entering  upon  the  discharge  of  his  duty  give  bond 
to  the  state  of  Ohio  for  the  use  of  the  township  in  the  sum  of 
two  hundred  dollars,  conditioned  upon  the  faithful  perform- 
ance of  his  duty.  Such  bond  shall  be  approved  by  the  trustees 
of  the  township  and  filed  with  the  clerk  thereof.  The  township 
trustees  shall  fix  the  compensation  of  the  township  highway 
superintendent  for  time  actually  employed  in  the  discharge  of 
his  duties,  which  compensation  shall  be  paid  from  the  township 
road  fund.  The  compensation  and  all  proper  and  necessary 
expenses,  when  approved  by  the  trustees,  shall  be  paid  by  the 
township  treasurer  upon  warrant  of  the  township  clerk." 

It  will  be  noted  from  these  sections  that  the  legislature  saw 
fit,  when  the  township  trustees  personally  assumed  charge  of  the 
maintenance  and  repair  of  the  roads,  to  allow  them  to  either 
designate  one  of  their  number  to  have  charge  of  the  maintenance 
and  repair  of  all  the  roads  of  the  township  or  to  divide  the  town- 
ship into  three  road  districts  and  designate  one  trustee  to  be  in 
charge  of  each  such  district.  However,  when  they  made  provision 
for  the  township  trustee  to  direct  the  maintenance  and  repair  of 
roads  in  the  township  to  persons  other  than  themselves,  the  legis- 
lature did  not  see  fit  to  carry  out  the  district  plan,  but  simply  pro- 
vided that  the  board  of  trustees  might  appoint  some  competent 
person,  not  a  member  of  the  board  of  trustees,  to  have  charge  of 
the  maintenance  and  repair  of  roads  within  the  township,  which 
person  shall  be  known  as  the  township  highway  superintendent/' 

Section  3371  6.  C,  provides  that  the  township  superintendent, 
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shall,  before  entering  upon  the  discharge  of  his  duties,  give  bond  to 
the  state  for  the  use  of  the  township  in  the  sum  of  two  hundred 
dollars,  conditioned  upon  the  faithful  performance  of  his  duty. 
Such  section  also  provides  that  such  trustee  shall  fix  his  compen- 
sation* Through  a  great  many  of  the  following  sections  concern- 
ing the  improvement  of  township  highways  reference  is  made  to 
the  township  highway  superintendent,  his  powers  and  duties  are 
defined  in  much  detail  and  nowhere  in  the  legislation  can  be  found 
a  single  word  or  phrase  upon  which  can  be  based  any  theory  that 
the  legislative  mind  was  contemplating  a  possibility  or  probability 
of  there  being  in  any  township  more  than  one  township  highway 
superintendent. 

I  am  not  unmindful  of  the  situation  which  confronts  you  in 
your  county,  nor  of  the  fact  that  similar  situations  probably  exist 
in  many  counties  of  the  state.  Nevertheless,  from  a  consideration  of 
the  sections  quoted  I  am  compelled  to  conclude  that  provision  is 
made  for  but  one  township  highway  superintendent  in  any  one 
township  and  that  the  arrangement  suggested  by  your  communica- 
tion, while  undoubtedly  such  a  one  as  might  operate  to  better 
provide  for  the  maintenance  and  repair  of  roads,  is,  nevertheless, 
not  authorized  by  law. 


Attorney  General  949 

The  Sheriff  of  a  Comity  May  Not  Be  Appointed  or  Act  as  Proba- 
tion Officer. 


No.  942-^pinion  Dated  January  14,  1918.) 

Hon.  C.  W.  Palmer,  Probate  Judge,  Defiance,  Ohio« 

Dear  Sir:    I  have  your  letter  of  recent  date  as  follows: 

'If  it  is  not  presumptuous,  I  should  like  to  have  your  opin- 
ion as  to  whether  the  Sheriff  of  the  county  may  be  appointed 
and  act  as  probation  officer  for  the  Juvenile  Court  and 
whether  or  not  the  compensation  as  such  probation  officer 
should  be  turned  into  the  Sheriff's  fee  fund." 

On  December  9,  1910,  former  Attorney  General  U.  G.  Denman 
rendered  an  opinion  to  the  Bureau  of  Inspection  and  Supervision 
of  Public  Offices,  found  at  page  446  of  the  Annual  Report  of  the 
Attorney  General  for  1910-1911,  in  which  he  held  that  a  sheriff 
may  not  act  as  probation  officer  or  receive  any  compensation  or 
fees  of  any  kind  in  the  capacity  of  probation  officer.  In  that  opin- 
ion Mr.  Denman  stated: 

"It  appears,  from  a  review  of  the  history  of  the  Juvenile 
Court  law,  that  the  purpose  of  having  probation  officers  was 
to  secure  individuals,  otiier  than  the  then  existing  officers,  to 
assist  in  the  handling  of  juvenile  cases.  Among  such  officers 
who  have,  under  the  juvenile  court  law,  been  largely  sup- 
planted in  the  handling  of  these  cases  by  such  probation  of- 
ficers, are  the  sheriffs  and  their  deputies.  The  Section  above 
quoted  shows  that  a  probation  officer,  in  the  serving  of  'war- 
rants and  other  process  of  the  court,'  is  'clothed  with  the  pow- 
ers and  authority  of  sheriffs'.  A  probation  officer  not  only 
performs  all  the  duties  in  such  cases  which  were  formerly  per- 
formed by  the  sheriffs,  but  he  performs  additional  duties,  such 
as  making  'examination  and  investigation  into  tlie  facts  and 
circumstances,'  being  'present  in  court  to  represent  the  inter- 
ests of  the  child,'  furnishing  'to  the  judge  such  information 
and  assistance  as  he  may  require,'  et^.  In  other  words,  the 
probation  officer  may  perform  all  duties  of  the  sheriff  in  such 
cases,  and  also  a  number  of  additional  duties.  The  law  pro- 
vides that  'sheriffs  *  *  *  *  shall  render  assistance  to  probation 
officers  in  the  performance  of  their  duties,  when  requested  so 
to  do,'  but  the  law  does  not  specifically  state  that  a  sheriff  may 
be  a  probation  officer. 

"It  appears  to  me  from  the  above  that  a  probation  officer 
must  perform  certain  duties  in  addition  to  those  which  are  to 
be  performed  by  the  sheriff  and  that  the  performance  of  all 
the  duties  of  a  probation  officer  by  a  sheriff  would  at  least 
interfere  with  the  faithful  performance  of  tJbe  duties  of  his  of- 
fice as  sheriff.    Since  Section  1663  requires  a  sheriff  to  render 
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assistance  to  a  probation  officer^  it  would  seem  that  the  statute 
differentiates  ttie  two  positions  and  considers  them  as  posi- 
tions which  should  be  held  by  different  persons.  Such  dif- 
ferentiation is  also  emphasized  by  Section  1660,  which  pro- 
vides that : 

"  The  warants  *  *  *  *  may  issue  to  a  probation  officer  of 
any  court  or  to  the  sheriff  of  any  county,  ♦♦♦♦/» 

''It  appears  to  me,  therefore,  that  it  is  the  policy  of  the 
juvenile  court  law  that  probation  officers  should  be  persons 
other  than  regular  officers  of  the  law  such  as  sheriffs.  If, 
however,  a  sheriff  could  also  act  as  a  probation  officer,  in  such 
case,  under  Section  1660,  warrants,  etc.,  should  issue  to  him 
as  sheriff  because  he  is  a  regular  officer  of  the  county  for  the 
serving  of  such  warrants,  etc.,  and  since  practically  the  only 
reason  for  issuing  such  warrants,  etc.,  to  a  probation  officer, 
under  the  changed  conditions  of  the  law,  is  to  procure  a  per- 
son other  than  the  sheriff  to  serve  such  warrants,  etc.  A 
further  reason  for  this  conclusion  arises  from  the  fact  that  if 
the  warrants  issued  to  the  sheriff,  as  such,  he  must,  under  Sec- 
tion 2977  of  the  General  Code,  pay  all  fees,  costs,  etc.,  arising 
therefrom  into  the  treasury  of  the  county,  whereas  if  such 
warrants  issued  to  the  sheriff  not  as  sheriff  but  as  probation 
officer,  he  could,  as  probation  officer,  retain  to  his  own  per- 
sonal use  such  fees  or  expenses  as  might  be  incurred  in  the 
handling  of  such  warrants,  etc.  In  other  words,  if  the  sheriff 
could  act  as  aprobation  officer  in  such  matters,  he  could  evade 
the  provisions  of  the  county  salary  law. 

''As  to  your  third  question,  it  might  be  argued  that  a 
sheriff  could  act  as  probation  officer  to  the  extent  that  he 
would  perform  services  not  required  of  a  sheriff  but  rather  the 
additional  services  which  are  required  of  a  probation  officer 
and  that  he  could,  under  Section  1662,  General  Code,  receive 
some  compensation  for  such  additional  services.  To  argue 
thus  would  be  to  say  that  a  person,  namely  a  sheriff,  may  be 
appointed  as  probation  officer  but  may  not  perform  all  the 
duties  of  such  position  of  probation  officer,  for  the  reason  that 
he  would  be  compelled  to  perform  some  of  such  duties  as 
sheriff.  Such  a  condition  is  so  inconsistent  as  to  be  impossible 
for  the  reason  that  one  probation  officer,  must  have  as  much 
power  and  be  able  to  perform  as  many  duties  as  another.'' 

I  agree  with  the  reasoning  of  the  above  opinion  and  in  the 
conclusion  arrived  at,  and  therefore  advise  you  that  the  sheriff 
of  a  county  may  not  be  appointed  or  act  as  probation  officer. 


DEPARTMENT  OF  BANKS  AND  BANKING 


CHANGES  IN  INCORPORATED  BANKS 

7.  February  9,  1918.  The  German-American  Bank  of  Lima, 
Ohio ;  name  changed  to  The  American  Bank. 

204.  February  11, 1918.  The  Huron  Banking  Company,  Nor- 
walk,  Ohio ;  capital  stock  increased  from  $60,000  to  $100,000. 

647.  February  23,  1918.  The  Summit  County  Bank,  Akron, 
Ohio ;  capital  stock  increased  from  $100,000  to  $200,000. 

349.  February  23,  1918.  The  Citizen's  Savings  Co.,  Loudon- 
ville,  Ohio;  name  changed  to  The  First  &  Savings  Bank;  capital 
stock  increased  from  $30,000  to  $60,000;  have  absorbed  the  First 
National  Bank,  Loudonville,  Ohio. 
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SYLLABI  OF  REPORTED  CASES 

1558(^—1116  Toledo  &  Ohio  Central 
Railway  Co.  tb.  I9ie  S.  J.  Klbler  & 
Biothers   Co. 

Error  to  the  Court  of  Appeals  of 
Crawford  County. 

JONES,    J. 

1.  Where  an  extraordinary  and  un- 
precedented flood  has  destroyed  a 
consignment  of  goods  in  the  posses- 
sion of  a  bailee  for  transportation,  an 
antecedent  delay,  without  other  act 
of.  negligence,  will  not  render  the 
bailee  responsible  for  the  damage 
caused  by  such  flood.  (Daniels  et  al. 
vs.  Ballantine  et  al.,  23  Ohio  St.,  532.) 
This  rule  of  liability  applies  to  a  com- 
mon carrier  as  well  as  to  other 
bailees,  and  has  been  adopted  by  our 
Federal   tribunals. 

2.  Where  there  has  been  antecedent 
delay  in  shipment,  followed  by  an  un- 
precedented physical  event  compris- 
ing what  is  known  as  an  ''act  of 
God,"  if  the  carrier  has  failed  to  ex- 
ercise due  care  after  discovery  of 
such  an  event  and  its  impending  per- 
ils the  carrier  will  be  liable,  if  dam- 
age ensues  because  of  such  neglect. 

3.  In  a  case  of  an  interstate  ship- 
ment of  goods  by  a  oarrier,  under  a 
bill  of  lading  issued  therefor,  ithe 
rights  and  liabilities  of  the  parties 
are  governed  by  Federal  laws  and*  de- 
cisions, and  should  be  determined  by 
the  state  courts  in  accordance  with 
the  principles  announced  and  enforced 
by  the  Federal  tribunals. 

Judgment  affirmed. 
Newman,     Matthias     and     Johnson, 
JJ.,  concur. 


15666 State  of  Ohio,  on  the  rela- 
tion of  John  V.  Campbell,  Prosecuting 
Attorney  of  Hamilton  County,  Ohio, 
vs.  The  Cincinnati  Street  Railway 
Company,  a  corporation  under  the 
laws  of  the  State  of  Ohio;  The  Cincin- 
nati Traction  Company,  a  corporation 
under  the  laws  of  the  State  of  Ohio; 
the  City  of  Cincinnati,  a  municipal 
corporation  under  the  laws  of  the 
State  of  Ohio,  and  ESdward  W.  Ed- 
wfirds,  William  Cooper  Procter,  Ed- 
ward H.  Domette,  William  A.  Hop- 
kins, and  Christian  Schott,  as  consti- 


tuting and  being  the  Board  of  Rapid 
Transit  Commissioners  of  the  City  of 
Cincinnati,  Ohio. 

In  Qiio  Warranto. 

JOHNSON.  J. 

1.  An  ordinance  of  a  municipality 
passed  pursuant  to  law,  which  con- 
fers upon  an  administrative  board  au- 
thority to  grant  to  a  corporation  the 
right  to  operate  a  <puiblic  utility  owned 
by  the  municipality  upon  the  terms 
and  conditions  specified  in  the  ordi- 
nance and  empowers  such  board  to 
perform  certain  specified  adnUnlstra- 
tive  duties  which  are  necessary  to  the 
carrying  out  of  the  plan  provided  for 
in  the  ordinance,  does  not  thereby 
delegate  legislative  power  in  violation 
of  the  Constitution. 

2.  Such  an  ordinance  does  not  vio- 
late Section  5,  Article  XVIII  of  the 
Constitution,  which  provides  that  any 
mimicipalito'  proceeding  to  construct, 
own,  lease  or  operate  a  public  utility 
or  to  contract  with  any  person  or  com- 
pany therefore  shall  act  by  ordinance. 

3.  The  act  entitled  an  act  author- 
izing the  creation  of  a  Board  of  Rapid 
Transit  Commissioners  in  cities,  defin- 
ing its  powers,  etc.,  approved  May  17, 
1^15,  (106  O.  L.,  286),  is  a  valid  exer- 
cise of  legislative  power  not  repug- 
nant to  the  Constitution  or  any  limi- 
tation contained  therein. 

4.  An  ordinance  of  a  city  providins 
for  the  grant  to  a  street  railway  com- 
pany of  the  right  to  operate  jointly 
a  subway  or  street  railway  owned  by 
the  city  with  a  system  of  street  rail- 
ways already  owned  and  operated  by 
the  company,  which  provides  that  the 
gross  proceeds  from  the  operation  of 
such  properties  shall  be  used  for  the 
pairment  of  existing  and  hereafter  is- 
sued securities  of  the  companiy,  is  a 
pledging  of  the  city's  credit  for  the 
private  debts  of  a  street  railway  com- 
pany, in  violation  of  Section  6,  Article 
VIII  of  the  Constitution,  which  pro- 
hibits a  city  by  vote  of  Its  citizens  or 
otherwise  from  raising:  money  for  or 
loaning  its  credit  to  or  in  aid  of  any 
company,  corporation  or  association. 

Writ  Allowed 
Nichols,  C.  J.  Wanamaker,  Newman. 
Matthias  and  Donahue,  JJ.,  concur. 
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NEW  CORPORATIONS 

Holl  Cartage  Co.,  Canton,  $15,000. 
Mnn  Colbert,  Javob  Bernhardt,  John 
Herman,  Homer  J.  Holl,  Joseph  M. 
Blake. 

liuntz  Iron  &  Steel  Co.,  Canton, 
$100,000.  D.  S.  Luntz,  Abe  M.  Luntz, 
F.  S.  Luntz,  F.  T.  Luntz,  R.  Luntz. 

Trustworthy  Automobile  Co.,  Tole- 
do, $500.  John  Betz,  Henry  Stanger, 
Edward  Papenfuss,  John  F.  Broad,  J. 
Neal  Saxby. 

Security  Motor  &  Truck  Co.,  Tole- 
do, $25,000.  Richard  S.  Barret,  Clar- 
ence J.  Sager,  P.  V.  Hechler,  Louis 
N.  Firtii,  Sheldon  Stebbins. 

F.  C.  Newman  Co.,  Akron,  $30,000. 
F.  C.  Newman,  G.  H.  Newman,  H.  M. 
Rigle,  D.  W.  Maxon,  L.  H.  Moore. 

Russell  Bourse  Co.  Cleveland,  $10,- 
000.  H.  C.  Berghaus,  E.  L.  Peters,  J. 
L.  Francis,  F.  -Sturtevant,  B.  F.  Fried- 
man. 

Farmers"  SupplT  Co.,  Berlinville, 
$15,000.  W.  H.  Taylor,  C.  R.  McLaugh- 
lin, R.  F.  McLaughlin,  Elmer  Cook, 
St.,  Walter  Graber. 

Solid  Steel  Scissors  Co.,  Fremont, 
$10,000.  Dr.  George  Zinmierman, 
Hurd  J.  Miller,  Charles  L.  Halter,  E. 
L.  Bogue,  Bert  J.  West. 

Edwards  Transfer  Co.,  Columbus, 
$5000.  D.  Ehrerett  Eklwards,  Blodwin 
Edwards,  Bernard  McDonnell,  Luther 
£.  Smith,  Gladys  Edwards. 

Wooster  Coal  Co.,  Wooater,  $1200. 
C.  Otis  Smith,  E.  S.  Wertz,  R.  E. 
Fraze,   Mabel  C.   Smith,   Elizabeth  J. 

Wentz. 

Rush  Delivery  Co.,  Canton,  $50,000. 
M.  W.  Aitken,  C.  E.  Humm,  J.  C.  Gar- 
ner, Rose  E.  Muffly,  E.  L.  Mills.. 


Cincinnati  'Specialty  MIg.  Co.,  Cin- 
cinnati, $25,000.  J.  B.  Snyder,  Henry 
W.  Snyder,  Thornton  R.  Snyder,  Wil- 
liam Marschheuser,  Thomas  J.  Noc- 
tor. 

Orwell  Garage  Co.,  Orwell,  $25,000. 
B.  C.  Kingdom,  H.  R.  Shipman,  Geo. 
L.  Kingdom,  W.  W.  Wolcott.  J.  P. 
Wolcott. 

Finch  Engineering  Co.,  Bowling 
Green,  $30,000.  C.  D.  Finch,  A.  fk 
Mercer,  F.  J.  Rudolph,  Madora  E. 
Mercer,  Anna  R.  Finch. 

Steffens  Realty  Co.,  Cleveland.  $10,- 
000.  George  H.  Steffens,  John  F. 
Steffens,  Fred  H.  Steffens,  Harry  E. 
Steffens,  J.  W.  Smith. 

Cleveland  Woodmen  of  the  World 
Building,  Cleveland,  $15,000.  John  A. 
Bandel,  J.  M.  Beville,  G.  E.  Calla- 
way, W.  L.  Stnrges,  Robert  W.  Lin- 
man,  James  Bloomfield. 

Paragon  Motor  Freight  Co.,  Akron, 
$50,000.  Max  Bogatin,  F.  C.  Newman, 
Clarence  H.  Clay,  W.  H.  Hyatt,  G.  B. 
Motz. 

M.  R.  Brandt  Co.,  Akron,  $15,000. 
M.  R.  Brandt,  Benj.  D.  Longyear,'  Ju- 
lius J.  Levine,  A.  J.  Saonpson,  C.  O. 
Conn. 

Cincinnati  Grain  &  Hay  Exchange 
Co.,  Cincinnati;  $10,000.  E.  Fitzger- 
ald, E.  P.  Terrill,  Elmer  H.  Heile,  W. 
R.  McQuillan,  C.  S.  Custor,  John  E. 
Collins,  W.  A.  Van  Horn. 

Lechner  Drug  Co.,  Toungstown;  $10,- 
000.  Frank  Eber,  Frank  Lechner,  D. 
T.  Peters,  Morris  Loschltzer,  Anna 
Carver. 

Wirtz  Coal  Co.,  Hamilton;  $25,000. 
Stanley  George  Wirtz,  Kathryn  Wirtz, 
Raymond  J.  Wirtz,  C.  C.  Wirtz,  W.  C. 
Shepherd. 
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Big  Bailey  Mining  Co.,  NelBonyiUe; 
$100,000.  John  McMillen,  Mary  Mc- 
MlUen,  C.  C.  Sharp,  H.  B.  Sharp,  J.  H. 
Sharp. 

Shelby  News  Co.,  Shelby;  $2000. 
David  Lorbach,  Joseph  S.  Matre, 
Nancy  Weaver,  Agnes  B.  Ward,  L.  A. 
Garver. 

American  Coal-Tar  Products  Co., 
Toledo;  $1000.  Frank  C.  Schmidt,  P. 
J.  BldweU,  Alfred  W.  Reiser,  Fred  H. 
Klrtley,  N.  T.  McOann. 

H.  E.  Klefmann  Co.,  Cleveland;  $10,- 
000.  H.  E.  Klefman,  Fred  H.  Klef- 
mann, EmlUe  Klefman,  Margarothe 
Klefman,  William  Klefman. 

Grant  Machine  Co.,  Cincinnati;  $20,- 
000.  Louis  H.  Friedman,  Joseph  Green- 
baum,  Louis  Wplf,  Geoffrey  Goldsmith, 
Glndo  Gores. 

Armleder-Cleveland  Co.,  Cleveland, 
$10,000.  W.  A.  Outten,  Walter  A. 
Smith,  A.  J.  Putka,  Joihn  B.  Laurie, 
John  Tuck. 

New  Carlisle  Grain  Co.,  New  Car- 
lisle, $2'5.000.  George  M.  Malsbary, 
Charles  Mercer,  Isaac  Tilery,  Frank 
R.  Malsbary,  James  Harvey  Black. 

O'Donnell  Co.,  Columbus,  $10,000.  R. 
J.  O'Donnell.  P.  J.  O'Neil,  G.  A.  O'Neil, 
A.  M.  Mooar,  A.  C.  Farmer. 

Beach  Roller  Rink  Co.,  Akron,  $76,- 
000.  Fred  J.  Crisp,  John  M.  Renner, 
George  H.  Burgy,  John  W.  Hood, 
Claude  Brown. 

Hertner  Electric  Co.,  Cleveland, 
$100,000.  F.  W.  Treadway,  Norton  Mc- 
Giffin,  F.  H.  Pelton,  Wra.  H.  Marlatt, 
R.  G.  Morrison. 

Stanton  Oil  &  Gas  Co.,  Steubenville, 
$25,000.  James  P.  iGavln,  Thomas  S. 
Jones,  William  J.  McCarthy,  John  Q. 
Adams,  Henry  F.  lAwler. 

Liberty  Cooperative  Store  Co.,  To- 
ledo, $5000.  Lawrence  W.  Matecki, 
Nicholas  Chwialkowski,  Stanley  J. 
Nowak,  Walter  Gicezwskl,  Frank  Ka- 
minskl. 


H.  Butterworth  &  Son  Co.,  Golnm- 
•bus,  $36,000.  Henny<  Butterworth, 
Henry  N.  Butterworth,  Charlotte  M. 
Butterworth,  Gertrude  E.  Butterworth, 
Mae  L.  Butterworth. 

Cleveland  Metal  Products  Sales  Co., 
Cleveland,  $25,000.  George  B.  Folk. 
Frank  H.  Pelton,  F.  W.  Treadway,  E. 
10.  Rushforth,  Norton  McGiffin. 

Abingdon  Cartage  and  Storage  Co., 
Cleveland,  $15,000.  W.  A.  Outten,  W. 
A.  Smith.  Wm.  B.  Woods,  J.  Oster- 
land,  B.  M.  Butler. 

Ukrainian  Sokol  Society  Co.,  Cleve- 
land, $6000.  WllUam  Wolanskt 
Michael  Lazuka,  Ig9atlus  Lltwak,  Jno. 
Karpa,  John  Klyon. 

Buckeye  Automobile  and  Taxi-Cab 
Co.,  Chillicothe,  $10,000.  N.  M.  Web- 
er, G.  F.  Wilson,  Henry  Knight,  I.  O. 
Wadley,  C.  D.  Saviors. 

Rockford  Grain  Co.,  Rockford,  $35,- 
000.  A.  D.  Behymer,  Perry  C.  Miller. 
G.  H.  Dustman,  Lewis  S.  Brandon,  W. 
T.  Palmer. 

H.  C.  Schneider  Sewer     Pipe     Co., 

New  Philadelphia,  $100,000.     Herman 

C.  Schneider,  Cora  E.  Oberlln,  Albert 

Schneider,  H.  I.  Stafford,  Samuel  Hen- 
sel. 

Crockery  City  Oil  &  Gas  Co.,  East 
Uverpool,  $15,000.  Walter  H.  Blatter, 
Willard  G.  McDade,  James  E.  Nagle. 
A.  J.  Sullivan,  J.  L.  Vogt. 

Electric  Vulcanizing  Rubber  Co.,  Ak- 
ron; $100,000.  H.  T.  Sohlegel,  W,  W. 
Irwin.  M.  E.  Wagers,  S.  B.  Straub, 
A.  A.  Schlegel. 

Tiedeman  Glove  Co,  Toledo;  $500,- 
000.  Perry  C.  Tiedeman.  W.  B.  Het- 
trick.  James  G.  Hickok,  Stephen 
Brophy,  Ira  C.  Tabor. 

Universal  Tire  Co..  Columbu^j  $12,- 
000.  A.  T.  Emmett,  Olive  Emmett,  E. 
A.  Roberts,  Merwyn  R.  Hatch,  F.  P. 
Gain. 

Acme  Mill  Supply  Co.,  Cleveland; 
$10,000.     Americus  E.  Demilio,  Irene 
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Herron  Demilio,  Bftark  K  Fisher,  S(h 
phle  Maxman,  Morris  Becker. 

Albes  Realty  Co.,  Clevelaoid;  $10,000. 

A.  L.  Gordon,     A.  M.  Gordon,  Irwin 
Harris,  B.  Gordon,  L.  I.  Webster. 

City  Oarage  Co.,  Conneaut;  $10,000. 
P.  D.  Sawdey,  H.  B.  Tbomton,  W.  P. 
Cody,  Harriett  Cody,  Pearl  Thornton. 

BerglOhlo  Co.,  Warren;  $10,000. 
George  Bunting,  C.  C.  Clawson,  J.  W. 
Goodman,  P.  C.  Sanner,  William  M. 
Yunt.  (Manufacture  of  labor  saving 
devices). 

West  Lake  (Garage  Co.,  Cleveland; 
$10,000.  S.  T.  Allen,  E.  Weinberger, 
L.  Wurstner,  Albert  D.  Mulligan,  Jo- 
seph J.  Klein. 

Ideal  Cab  Co.,  Cleveland;  $1000. 
P.  B.  Pishman,  B.  Strong,  V.  Kauf- 
man, I.  H.  Langam,  R.  B.  Weber. 

Stenbenville  Mantel  &  Tile  Co., 
Steubenville,  $10,000.  Ross  C.  Ander- 
son, J.  Roy  Rice,  Prank  M.  Kettle- 
wood,  Stewart  M.  Richards,  William 
McD.   Miller. 

tEkilipse  Electric  Co.,  C^ton;  $10,- 
000.  Charies  A.  MiUer;  N.  W.  Wirth, 
Arthur  S.  Koenrelch,  D.  E.  Daniels, 
Fred  Troescher. 

Willard  Press  ft  Tool  Co.,  Cincin- 
nati; $10,000.  Thomas  L.  Bratton, 
George     W.   Schaeffer,     G.  Mattman, 

Orient  Hotel   Co.,   Cleveland;    $20,- 
Adolph  Richter,  Ernst  Richter. 
000.     Christ  Jordan,  C.  M.  Fulkerson, 
W.  S.  James,  E.  H.  Tracy,  D.  D.  Hurl- 
but. 

Myers  Laundry  ft  Dry  Cleaning  Co., 
Toungstown;  $100,000.  3.  D.  Myers, 
Li.  K.  Klinensmith,  J.  C.  Morgan,  T.  G. 
Thomas,  Hazel  Osborne. 

Pfills  Tire  ft  Repair  Co.,  Ouyahoga 
Falls;  $8000.  James  R.  Carter,  Keith 
M.  Crock,  Prances  M.  Crock,  Frank 

B.  Burch,  G.  A.  Kraus. 


Detrick Voting  Blachine  Co.,  Dayton; 
$10,000.  Kerien  Fitspatrick,  J.  F.  De- 
trick,  Maurice  D.  Larkin,  Charles  R. 

Gillies,  H.  K.  Anderson. 

Increases 

Carris-Pranklin  Co.,  Cleveland,.  $50,- 
000  to  $70,000. 

Kibler  Clothing  Co.,  Columbus,  $10,- 
000  to  $30,000. 

Peerless  Cleaning  Co.,  Columbus, 
$10,000  to  $25,000. 

Sedalia  Grain  amd  Lumber  o.,  Se- 
dalia,  $25,000  to  $35,000. 

Factory  Oil  Co.,  Akron,  $50,000  to 
$200,000. 

De  Mooy  Miachine  Co.,  Cleveland, 
$10,000  to  $30,000. 

Mohler  Lumber  Co..  North  Canton, 
$20,000  to  $50,000. 

E.  V.  Sala  Sales  Co.,  Toledo,  $15,000 
to  $50,000. 

J.  V.  Swariz  Co.,  Akron,  $50,000  to 
$150,000. 

The  Allyne  B(rass  FV)undry  Co., 
Cleveland,  $25,000  to  $3,000. 

Pearce  Tire  and  Rubber  Co.,  Ash- 
tabula,  $100,000  to  $200,000. 

Shelby  Oil  ft  Gas  Co.,  Shelby;  $8,- 
000  to  $64,000. 

Harry  C.  Jacobs  Co.,  Dayton;  $50,- 
000  to  $75,000. 

Argus  Lamp  ft  Appliance  Co.,  Cleve- 
land; $25,000  to  $75,000. 

Office  Supply  ft  Printing  Co.,  Cleve- 
land;  $25,000  to  $75,000. 

Consolidated  Knitting  Co.,  Cleve- 
land; $35,000  to  $150,000. 

Graf-Morsbach  Co.,  Cincinnati;  (de- 
creased) from  $250,000  to  $20,000. 

Auierican  Motor  Truck  Co.,  Colum- 
bus, $2000  to  $1,5000,000. 

Monitor  Stove  and  Range  Co.,  Cin- 
cinnaU,  $1000  to  $1,000,000. 

Van  Wormer  Shae  Co.,  Toledo,  $15,- 
000  to  $20,000. 
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Cleveland  Worsted  Mills  Co.,  Cleve- 
land, $10,000,000  to  $20,000,000. 

Akron  Associated    Investment    Co., 
Akron,  $26,000  to  $400,000. 

General     Transit      Co.,     Cleveland, 
|150,0[PO  to  $200,000. 

North   Carolina  Farms   Co.,   Colum- 
bus, $600,000  to  $800,000. 

Akron  Biltwell  Tire  and  Rubber  Co., 
Akron,  $200,000  to  $1,000,000. 

Mohawk  Rubber  Co.,  Akron,  $1,050.- 
000  to  $2,050,000. 

Solid  Steel  Scissors  Co.,  Fremont; 
$10,000  to  $150,000. 

Columbus  Club  Co.,  Columbus;  $50,- 
000  to  $115,000. 

Wadsworth  Milling  &  Lumber  Co., 
Wadsworth;  $40,000  to  $100,000. 


Wonderland  Coal  Co.,  Portsmouth; 
$5000  to  $25,000. 

Ciiir  Coal  Co.,  Portsmouth;    $40,000 
to  $100,000. 

Lincoln    Way  Motor    Co.,  Minerva; 
$20,000  to  $40,000. 

Century    Realty    Co.,    TonngBtown; 
$300,000  to  $600,000. 

M.  J.  Roche  Construction  Co.,  Gin* 
cinnati ;  $75,000  to  $150,000. 

Builders'  Investment  Co.,  Cleveland; 
$2,000,000  to  $5,000,000. 

Decrease 

Aipartment     Building     Co.,     Cincin- 
nati. $200,000  to  $158,000. 

Interstate  Clay  Products  Co.,  Cleve- 
land, $5000  to  $500. 

Hanna  Locomotive  Stoker  Co.,  Cin- 
cinnati; from  $500,000  to  $50,000. 


PUBLIC  UTILITIES  COMMISSION 


Na  1364, — In  the  Matter  of  the  AppHcation  of  The  Western  Ohio 
Railway  Company  for  Consent  and  Authority  to  lasoe  and.  SeU 
or  Pledge  $500,000.00,  Par  Amount,  of  its  General  Mortgage,  Six 
Per  Cent.  Gold  Bonds.    Prayer  Granted. 


(Dated  February  27,  1918.) 

The  Western  Ohio  Railway  Company,  a  corporation  organized 
under  the  laws  of  Ohio,  having  heretofore  filed  its  application 
herein,  asking  the  consent  to  and  authority  of  this  Commission  to 
the  issue  of  its  general  mortgage,  six  per  cent,  gold  bonds  of  the 
principal  sum  of  five  hundred  thousand  dollars,  the  proceeds  to  be 
derived  from  the  sale  thereof  at  eighty  percentum  of  their  par 
value  and,  pending  such  sale,  the  pledge  of  said  bonds  at  seventy 
I)ercentum  of  their  par  value,  to  be  applied  toward  the  pajrment 
and  discharge  of  indebtedness  incurred  for  and  on  account  of  the 
construction  of  additions,  extensions  and  improvements  to  its  facili- 
ties, the  reimbursement  of  its  treasury  for  moneys  (not  procured 
by  the  issue  of  stock,  bonds,  notes  or  other  evidences  of  indebted- 
ness) expended  therefrom  for  the  construction  of  other  additions, 
extensions  and  improvements  to  its  facilities  within  the  five  years 
next  preceding  the  date  of  the  filing  of  the  application  herein,  and 
the  reimbursement  of  its  sinking  fund  for  moneys  expended  there- 
from upon  the  retirement  of  certain  underlying  bonds,  and  a  full 
hearing,  after  due  notice  to  all  parties  in  interest,  having  been  had 
thereupon ;  said  matter  came  on  this  day  for  final  consideration. 

And  the  Commission,  being  fully  advised  in  the  premises,  finds : 

(a)  To  October  31,  1917,  the  applicant  has  created  and  in- 
curred an  indebtedness,  for  and  on  account  of  the  construction, 
completion,  extension  and  improvement  of  its  facilities,  of  the 
total  sum  of  $368,050.81. 

(b)  To  October  31,  1917,  the  applicant  expended  from  its 
treasury,  for  the  construction,  completion,  extension  and  im- 
provement of  its  facilities,  the  sum  of  $91,928.52,  none  of 
which  was  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  and  all  of  which  was  so  ex- 
pended within  the  period  of  five  years  next  preceding  the  date 
of  the  filing  of  the  application  herein. 

(c)  That  of  said  indebtedness  set  forth  in  finding  (a)  the 
applicant  at  one  time  contemplated  the  discharge  or  read- 
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justment  of  a  portion  thereof  by  issuing  to  the  then  lessee  of 
its  property,  its  second  preferred  capital  stock  of  the  par 
value  of  $50,000.00  and,  by  order  made  and  entered,  as  of 
date  June  sixth,  1912,  by  The  Public  Service  Commission  of 
Ohio  in  the  proceeding  entitled,  ''In  the  matter  of  the  I4)plica- 
tion  of  TTie  Western  Ohio  Railway  Company  for  consent  and 
authority  to  issue  and  dispose  of  $50,000.00,  par  value,  of  its 
second  preferred  capital  stock,''  No.  520,  was  authorized  so 
to  do,  because  of  the  non-exercise  of  such  authority,  the  same 
should  now  be  withdrawn  and  said  order  rescinded. 

(d)  That  because  of  conditions  now  obtaining  in  the  in- 
vestment markets,  the  sale  of  the  bonds  herein  asked  to  be 
issued  may  only  be  negotiated  at  eighty  percentum  of  the 
par  value  thereof  and,  pending  such  sale,  it  may  be  necessary 
to  pledge  the  same  as  collateral  security  for  loans  equivalent 
to  seventy  percentum  of  the  par  value  of  said  bonds. 

(e)  That  the  sum  derived  from  either  the  sale  or  pledge  of 
said  bonds  will  be  insufficient  to  discharge  the  items  set  forth 
in  findings  "a"  and  "b,"  so  that  there  will  be  nothing  to  apply 
to  the  reimbursement  of  applicant's  sinking  fund  for  expendi- 
tures therefrom,  and  all  rights  of  applicant,  if  any  thereby, 
with  respect  thereto  and  as  embodied  in  the  application  herein, 
should  he  reserved  to  it. 

The  Commission,  therefore,  further  finds  that  the  issue  of  ap- 
plicant's said  bonds  is  reasonably  required,  and  the  money  to  be 
procured  by  the  sale  thereof  at  eighty  per  centum  of  their  par  value 
or  their  pledge  at  seventy  percentum  of  the  par  value  thereof,  is 
necessary  for  the  payment  and  discharge  or  readjustment  of  ax>- 
plicant's  indebtedness,  and  the  reimbursement  of  its  treasury  for 
moneys,  not  procured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  actually  expended  therefrom,  within 
five  years  next  preceding  the  date  of  the  filing  of  the  application 
•  herein,  for  the  construction,  completion,  extension  and  improve- 
ment of  its  facilities,  and  is  satisfied  that  its  consent  and  authority 
for  the  issue  and  disposition  thereof  should  be  granted.  It  is, 
therefore. 

Ordered,  That  said  The  Western  Ohio  Railway  Company  be, 
and  it  hereby  is  authorized  to  issue  its  general  mortgage,  six  per 
cent,  gold  bonds  of  the  principal  sum  of  five  hundred  thousand 
dollars  ($500,000.00) ;  that  said  bonds  be  sold  for  the  highest  price 
obtainable,  but  for  not  less  than  eighty  percentum  of  the  par  value 
thereof,  and  that,  pending  such  sale,  said  bonds  may  be  pledged  as 
collateral  security  for  loans  which  shall  be  of  the  greatest  sums 
negotiable,  but  not  less  than  seventy  percentum  of  the  par  value 
of  said  bonds.    It  is  further 
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Ordered,  That  any  discount  arising  from  the  sale  of  said  bonds 
shall  be  amortized  pursuant  to  the  rules  and  regulations  heretofore 
prescribed  by  this  Commission.    It  is  further 

Ordered,  That  the  moneys  derived  from  the  pledge  or  sale  of 
said  bonds  shall  be  applied  toward  the  payment  of  applicant's  in- 
debtedness of  $368,050.81,  as  hereinbefore  found  and  set  forth,  and 
the  reimbursement  of  its  treasury  for  the  sum  of  $91,928.52  ex- 
pended therefrom  for  the  construction  of  additions,  extensions  and 
improvements  to  its  f aciUties  to  and  including  the  thirty-first  day 
of  October,  1917,  as  hereinbefore  found  and  set  forth,  and  used 
for  no  other  purpose  whatsoever.    It  is  further 

Ordered,  That  the  issue  of  said  bonds  in  excess  of  appUcant's 
outstanding  capital  stock  and  the  expenditure  of  the  proceeds  of 
such  excess,  as  hereinbefore  provided,  hereby  specifically  are  con- 
sented to,  authorized  and  approved.    It  is  further 

Ordered,  That  applicant  make  verified  report  to  this  Commis- 
sion of  the  issue  and  disposition  of  said  bonds  and  the  expenditure 
of  the  proceeds  thereof  pursuant  to  the  terms  and  conditions  of 
this  order.    It  is  further 

Ordered,  That  the  order,  made  and  entered  as  of  date  June 
6,  1912,  in  the  proceeding  before  The  Public  Service  Commission 
of  Ohio,  entitled  "In  the  matter  of  the  appUcation  of  The  Western 
Ohio  Railway  Company  for  consent  and  authority  to  issue  and 
dispose  of  $50,000.00,  par  value,  of  its  second  preferred  capital 
stock,"  No.  520,  hereby  is  rescinded.    It  is  further 

Ordered,  That  all  rights,  if  such  there  be,  of  the  applicant 
arising  from  the  application  filed  herein  on  the  eleventh  day  of 
January,  1918,  with  respect  to  the  reimbursement  of  its  treasury 
for  expenditures  from  its  sinking  fund,  as  therein  set  forth,  be 
and  they  hereby  are  reserved  to  the  applicant. 


No.  1390 — K.  D.  Fremer  et  aL,  ComidainantB,  vs.  The  MiUersborg, 
Wooster  and  Qrrville  Telephone  Company,  Defendant.  Prayer 
Granted. 


(Dated  March  6,  1918.) 

This  matter  came  on  to  be  heard  upon  the  pleadings  and  the 
evidence,  and  was  argued  by  counsel. 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
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premises^  the  Ckimmission  finds  that,  in  so  far  as  the  defendant 
excludes  from  its  Wooster  Exchange  Area  subscribers  located  in 
and  about  the  communities  known  as  Bloomin^on  and  Madison  Hill 
and  imposes  and  collects  for  furnishing  its  service  to  its  subscrib- 
ers and  the  public  located  within  and  about  said  communities  of 
Bloomington  and  Madison  Hill,  rates,  charges,  tolls  and  rental  other 
and  different  than  the  rates,  tolls,  charges  and  rentals  established 
and  maintained  for  furnishing  service  within  said  Wooster  Ex- 
change Area,  its  practices  are  unreasonable  and  unlawful. 

The  Ck)mmission  further  finds  that  a  reasonable  and  lawful 
practice  to  be  established  and  followed  by  the  defendant  is  to  in- 
clude within  its  Wooster  Exchange  Area  subscribers  situated  in 
and  about  the  said  communities  known  as  Bloomington  and  Mad- 
ison Hill,  and  to  maintain  uniform  rates  and  charges  for  furnish- 
ing service  throughout  its  said  Wooster  Exchange  Area  as  so  en- 
larged. 

The  Commission  further  finds  that  in  no  other  regard  are 
the  rates,  rules  and  regulations  of  the  defendant  herein  chal- 
lenged, unreasonable,  unjust,  excessive  or  unlawful.  It  is,  there- 
fore. 

Ordered,  That  said  The  Millersburg,  Wooster  and  Orrville  Tele- 
phone Company  be,  and  it  hereby  is  directed  and  required  to  en- 
large its  Wooster  £}xchange  Area  to  include  the  territory  in  and 
kbout  the  communities  known  as  Bloomington  and  Madison  Hill,  and 
to  maintain  aiid  impose  a  uniform  schedule  of  rates  and  charges 
for  furnishing  service  throughout  its  said  Wooster  Exchange  Area 
as  so  enlarged.    It  is  further 

Ordered,  That  said  defendant  file  a  schedule  in  conformity 
hereto.    It  is  further 

Ordered,  That  as  to  all  other  things  and  matters  therein  set 
forth,  the  petition  herein  be,  and  it  hereby  is  dismissed. 


No.  1397 — In  the  Matter  of  the  Application  of  The  C3eveland  Rail- 
way Company  for  Permission  to  Issue  and  Sell  $2,700,000  of  its 
Capital  Stock.    Prayer  Granted. 


(Dated  March  S,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  idace 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cleveland  Rail- 
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way  Company  (a  corporation  organized  under  the  laws  of  Ohio), 
aJ^Odiig  consent  and  authority  to  issue  its  capital  stock  of  the  total 
par  value  of  two  million,  seven  hundred  thousand  dollars,  the  pro- 
ceeds arising  from  the  sale  thereof  to  be  used  (a)  to  pay  and  dis- 
charge a  floating  indebtedness,  incurred  and  created  in  the  course 
of  the  extension  and  improvement  of  applicant's  facilities  to  Feb- 
ruary fourth,  1918,  of  the  total  sum  of  $1,230,000.00;  and  (b)  to 
provide  for  the  construction  of  other  additions  and  extensions  to 
applicant's  facilities,  made  and  to  be  made  on  an^  after  said  fourth 
day  of  February,  1918;  and  it  appearing  that  the  issue  of  said 
capital  stock  is  reasonably  required  and  the  money  to  be  procured 
thereby  necessary  for  the  reorganization  or  readjuiitment  of  ap- 
plicant's lawful  obligations  and  indebtedness,  and  for  the  construc- 
tion, completion,  extension  and  improvement  of  its  facilities,  and 
the  maintenance  and  improvement  of  its  service,  the  Commission 
is  satisfied  that  its  consent  and  authority  for  the  issue  and  dis- 
position thereof  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cleveland  Railway  Company  be,  and 
it  hereby  is  authorized  to  issue  its  capital  stock  of  the  total  par 
value  of  two  million,  seven  hundred  thousand  dollars  ($2,700,000) , 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable, 
but  not  less  than  the  ^par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  capi- 
tal stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  to  wit : 

(a)  $1,230,000.00  to  be  used  to  pay  and  discharge  appli- 
cant's floating  indebtedness  as  of  February  fourth,  1918, 
which  the  Commission  has  found  to  have  been  created  and 
incurred  in  the  course  of  the  provision  of  additions,  exten- 
sions and  improvements  to  the  applicant's  facilities. 

(b)  $1,470,000.00,  the  remainder  of  such  proceeds,  to  be 
used  to  pay  for  other  additions,  extensions  and  improvements 
to  applicant's  facilities,  made  and  to  be  made  on  and  after  said 
February  fourth,  1918. 

It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
capital  stock  and  the  expenditure  of  the  proceeds  thereof  pursuant 
to  the  terms  and  conditions  of  this;  order. 
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No.  1112— In  the  Matter  of  the  AwUcation  of  Hie  Wheelior  u^ 
Lake  Brie  Railway  Company  f nn-  an  Onder  AathortzinK  the  lime 
of  said  Company's  Bqnii^ent  Trust  Cwtificates,  Series  B,  and 
the  Pledge  of  Certain  Ref anding  Mortgage  Bonds^  Series  B»  ef 
Said  Company.    Second  Sup^emental  (Mer. 


(Dated  February  26,  19l8.) 

The  C6mmission  having  heretofore,  by  an  order  and  a  sup- 
plemental order,  made  and  entered  herein  as  of  the  dates,  March 
twenty-ninth  and  April  twenty-fifth,  1917,  respectively,  authorized 
the  issue  by  the  applicant  of  Series  B,  five  per  cent,  refunding  mort- 
gage bonds  of  the  total  principal  sum  of  $4,122,000.00  and  con- 
sented to  the  pledge  of  the  same  as  collateral  security  for  loans 
which  were  to  be  of  the  greatest  sum  negotiable  but  not  less  than 
seventy-five  percentum  of  the  par  value  of  said  bonds. 

Comes  now  said  The  Wheeling  and  Lake  Erie  Railway  and 
represents  and  shows  to  the  satisfaction  of  the  Commission  that 
to  encompass  one  of  the  purposes  for  which  said  bonds  were  author- 
ized to  be  issued,  to  wit,  the  acquisition  of  certain  additional  mo- 
tive power  and  rolling  stock  equipment,  it  was  necessary  to  pledge 
$1,550,000.00,  principal  sum  of  said  bonds  at  sixty-four  percentum 
of  their  par  value,  and  the  Commission  having  heretofore  found 
the  acquisition  of  said  additional  equipment  necessary  to  enable 
the  applicant  to  maintain  its  service,  it  is 

Ordered,  That  the  orders  heretofore  made  and  entered  herein 
be,  and  they  hereby  are  modified  and  amended  to  provide  that  of 
applicant's  Series  B,  five  per  cent,  refunding  mortgage  bonds 
therein  authorized  to  be  issued,  one  million,  five  hundred  and  fifty 
thousand  dollars,  principal  sum,  may  be  pledged  as  collateral  se- 
curity for  loans  which  were  equal  to  sixty-four  (64)  percentum  of 
the  par  value  of  said  bonds. 


CALENDAR. 
March  21— 

10:30  a.  m. — Ohio  State  Telephone  Co.    Toledo  rates. 

March  22— 

10  a.  m. — ^Application  Cecil  Mutual  Telephone  Co.  to  buy  stock  Cecil 
.  .  Telephone  Co. 

11  a.  m. — Dayton  Power  &  Light  Co.  to  isaue  $1,750,000  bonds. 

March  27— 

10  a.  m. — Protest  Oak  Harbor  Natural  Gas  Valuation. 
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Where  an  Afiseasor  is  Elected  for  a  Township  at  the  November, 
Efectim,  1917,  and  Tho-eafter  a  Newly^  Incorporated  ViDage  is 
Oeated  in  such  Township,  it  is  Held:  That  the  Creation  of  the 
Newly  Incorporated  Villa^  Oeated  a  New  Taxin^r  District  Conir 
posed  of  the  Territory  Comprised  in  the  Village. — ^That  the  As- 
sessor Elected  for  the  Township  Taxing  District  in  November, 
1917,  Cannot  Act  for  the  Village  Taxing  District,  Skice  he  wad 
not  Ejected  as  Assessor  for  the  Village  District  and  Cannot  Act 
for  the  Township  District  Outside  of  the  Village  Because  he  Re- 
sides in  the  Village  District  and  Possesses  the  Qualifications  of 
an  Elector  of  such  Village.*— That  Since  no  Assessors  have  been 
Elected  for  the  Newly  Created  Village  District  and  There  is  no 
Qualified,  Elated  Assessor  in  the  Township  Outside  the  Village, 
There  are  such  Vacancies  as  should  be  Filled  Under  the  Provisions 
of  Section  3353-1,  G.  C— -That  it  would  not  be  Proper  to  Elect 
an  Assessor  for  the  Newly  Created  Village  Taxing  District  at  the 
Spedal  Election  to  be  Held  for  the  Election  of  Village  Officers^ 
as  such  Assessor  is  not  a  Village  Officer. 


No.  1050— (Opinion  Dated  March  11,  1918). 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen:    You  ask  an  opinion  upon  the  following: 

''A  newly  incorporated  village  is  created  out  of  part  of 
the  territory  of  a  township.  In  November,  1917,  an  assessor 
was  elected  for  the  township,  which  at  that  time  did  not  in- 
clude an  incorporated  village,  the  assessor,  however,  being  a 
resident  of  the  territory  afterward  included  in  the  incorporated 
village. 

What  is  the  status  of  this  elected  assessor?  Is  his  office 
abolished  or  does  he  continue  in  office?  If  he  continues  in 
office,  for  what  territory  does  he  act — ^the  village  In  which  he 
resides,  the  township  outside  of  the  village  or  the  whole  town- 
ship, including  the  village? 

If  a  special  election  is  held  for  the  election  of  village  offi- 
cers, should  an  assessor  be  elected  at  that  time  for  the  newly 
created  village?  If  an  assessor  is  not  elected  prior  to  the  be- 
ginning of  the  assessment  of  the  personal  property  for  the 
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year  1918,  should  the  auditor  appoint  an  assessor  for  the 
village  ? 

"If  the  old  assessor,  being  a  resident  of  the  newly  incor- 
P|orated  village,  cannot  act  as  assessor  for  the  territory  out^ 
side  of  the  incorporated  village,  should  the  county  auditor  ap- 
point an  assessor  for  that  territory?" 

The  provisions  of  law  for  the  election  of  assessors,  the  estab- 
lishment of  assessment  districts  and  prescribing  the  qualifications, 
terms,  powers  and  duties  of  assessors  are  found  in  Section  3349, 
G:  C. 

While  the  Supreme  Court  in  the  case  of  State  v.  O'Brien,  95  0. 
S.,  166,  held  that  part  of  Section  17  of  the  Parrett-Whittemore 
law,  which  became  Section  3349,  G.  C,  was  unconstitutional,  the 
part  so  held  did  not  affect  the  -jpart  of  said  section  in  relation  to 
the  election,  qualification  and  term  of  the  assessors,  nor  the  pro- 
visions creating  the  assessment  districts. 

Section  3349,  G.  C,  as  far  as  is  necessary  in  the  consideration 

of  your  question,  provides: 

"At  the  regular  election  to  be  held  in  November,  1915, 
and  biennially  thereafter,  assessors  shall  be  elected  in  the  man- 
ner provided  by  law  for  the  election  of  *  *  *  village  and 
township  officers  as  follows:  *  *  *;  in  villages  one  assessor 
shall  be  elected;  *  *  *.  One  assessor  shall,  at  the  time  speci- 
fied in  this  section,  be  elected  in  each  assessment  district  so 
created ;  *  *  * ;  in  townships  composed  in  part  of  a  municipal 
corporation,  one  assessor  shidl  be  elected  in  the  territory  out- 
side such  municipal  corporation.  An  assessor  shall  be  a  citi- 
zen possessing  the  qualifications  of  an  elector  of  such  *  ^  * 
village  or  township.  Such  assessor  shall  take  and  hold  his 
office  for  the  tenri  of  two  years  from  and  after  the  first  day 
of  January  following  his  election.  *  *  */» 

From  a  consideration  of  the  above  section  of  the  General  Code, 
it  is  apparent  that  each  village  constitutes  an  assessment  district, 
as  also  does  the  territory  in  a  township  outside  a  municipal  cor- 
poration, in  the  event  that  a  township  is  composed  in  part  of  a  mu- 
nicipal corporation. 

It  further  appears  that  Section  3349,  G.  C.,  provides  the  quali- 
fications that  must  be  possessed  by  the  assessor,  to  wit,  that  such 
assessor  shall  be  a  citizen  possessing  the  qualifications  of  an  elector 
of  the  village  or  township  constituting  the  assessment  district. 

In  the  case  submitted  by  you,  the  assessor  was  elected  for  the 
entire  township,  at  a  time  when  the  township  did  not  have  a  munici- 
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pal  corporation  within  its  confines.  The  entire  township  at  that 
time  constituted  the  assessment  district. 

Under  Section  5366-1,  G.  C.  (107  0,  L.,  30),  the  time  when  the 
property  shall  be  listed  for  taxation  is  fixed  between  the  second 
Monday  of  April  and  the  first  Monday  of  June,  annually. 

Under  the  provisions  of  Section  5367,  G.  C.  (107  0.  L.,  30), 
the  assessors  are  required  to  meet  annually  with  the  county  auditor 
on  the  first  Monday  of  May. 

So  it  appears  that  the  assessor  elected  on  November,  1917,  for 
the  township  which  at  that  time  did  not  include  an  incorporated 
village,  had  no  opportunity  to  perform  any  of  the  duties  of  his 
office  prior  to  the  time  when  the  newly  created  village  was  carved 
out  of  the  township. 

Section  5366,  G.  C.  (107  0.  L.,  37),  provides,  among  other 
things,  that  persons  required  to  list  property  for  taxation  must 
make  the  returns  to  the  county  auditor  on  the  second  Monday  in 
April  or  within  fifteen  days  thereafter,  and  also  that  the  lists  of 
persons  and.  property  returned  for  taxation  shall  be  delivered  to 
the  assessors  of  the  respective  subdivisions  at  the  time  of  their 
meeting  for  instructions  as  provided  in  Section  5367,  G.  C. 

So  it  is  evident  that  the  assessor  heretofore  elected  at  the 
time  mentioned  in  your  inquiry  has  not  been  called  upon  to  enter 
upon  the  discharge  of  his  duties.  It  is  my  opinion  that  the  quali- 
fication that  the  assessor  must  be  an  elector  of  his  taxing  district 
is  a  continuing  qualification,  and  that  the  assessor  for  the  newly 
created  taxing  district,  viz.,  the  village  district,  must  be  an  elector 
of  such  taxing  district.  That  is  to  say,  the  assessor  of  the  village 
taxing  district  should  be  an  elector  of  the  village,  and  the  mere 
fact  that  he  was  also  an  elector  of  the  township  as  a  whole,  as  well, 
would  not  permit  him  to  be  the  assessor  of  that  part  of  the  town- 
ship which  was  situate  outside  the  municipality. 

The  assessor  for  the  taxing  district  composed  of  the  township 
outside  the  municipality  would  have  to  be  an  elector  voting  in  that 
taxing  district ;  that  is,  voting  in  that  portion  of  the  township  which 
is  outside  the  municipality. 

In  Vol.  in  of  Opinions  of  the  Attorney  General  for  1915,  p. 

2203  is  an  opinion  rendered  by  my  predecessor,  Hon.  Edward  C. 

Turner,  addressed  to  Hon.  D.  F.  Mills  under  date  of  November  12, 

1915,  in  which  he  held : 

"An  elector  of  a  municipal  corporation  located  within  a 
'.  township  is  not  an  elector  of  said  township  as  conteniplated 
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by  the  f  ottowing  provision  of  Section  3349,  G.  C,  106  0»  L., 
250,  viz.: 

^An  assessor  shall  be  a  citizen  possessing  the  qualifications 
of  an  elector  of  such  ward,  district,  city,  vQlage  or  township' 
and  may  not  qualify  as  an  assessor  of  said  township." 

So  the  assessor  residing  in  the  village  not  having  been  elected 
for  the  village  taxing  district,  such  taxing  district  is  without  an 
assessor  and  there  is  a  vacancy  in  that  office ;  and  inasmuch  as  the 
assessor,  so  as  aforesaid  elected,  resides  in  the  village,  he  would 
not  possess  the  necessary  qualification  to  act  as  an  assessor  for 
that  part  of  the  township  outside  of  the  village.  In  consequence 
whereof,  there  are  vacancies  both  in  the  village  taxing  district 
and  in  the  taxing  district  composed  of  the  township  outside  the 
village.  These  vacancies  should  be  filled  by  appointment  of  the 
county  auditor  under  the  provisions  of  Section  3358-1,  G.  C.  (106 
O.  L.,  252),  which  reads  as  follows: 

''Sec.  3353-1.  If  there  shall  be  a  failure  to  elect  an  as- 
sessor in  any  ward,  district,  city,  village  or  township,  or  if  a 
person  elected  assessor  fails  to  give  bond  and  ts^e  the  oath 
of  office  within  thirty  days  after  his  election,  or  if  after  his 
appointment  or  election  an  assessor  shall  remove  from  the 
ward,  district,  city,  village  or  township  for  which  he  was  ap- 
pointed or  elected,  the  office  shall  be  deemed  vacant.  Should 
there  be  at  any  time  a  vacancy  in  such  office  for  any  of  the 
causes  aforesaid,  or  from  any  other  cause,  the  county  auditor 
shall  fill  such  vacancy  by  appointing  any  competent  and  suit- 
able elector  of  such  ward,  district,  city,  village  or  township, 
who  will  accept  and  perform  the  duties  of  such  office." 

Referring  to  your  further  inquiry,  to  wit,  if  a  special  election 
is  held  for  the  election  of  village  officers  should  an  assessor  be 
elected  at  that  time  for  the  newly  created  village,  it  is  my  view 
that  the  officers  to  be  elected  under  Section  3636,  G.  C,  are  strictly 
municipal  ofiicers  and  do  not  include  assessors. 

In  State  ex  rel.  v.  Capeller,  County  Auditor,  3  W.  L.  B.,  853, 
Avery,  J.,  (Hamilton  Co.  Dist.  Ct.)  at  p.  854  said: 

'^Although  assessors  for  wards  are  elected  within  the 
precincts  of  a  dty,  it  by  no  means  follows  that  they  are  city 
officers.  ♦  ♦  ♦ 

The  power  of  imposing  taxes  might  be  left  to  the  officers 
of  a  city  but  not  the  power  of  returning  the  valuation  upon 
which  the  levies  for  the  county  and  state  are  to  be  laid.  *  *  * 
It  matters  not  that  the  election  is  by  ward  or  town  or  part 
of  township  and  that  the  voters  within  that  subdivision  cast 
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their  votes  for  an  officer  who,  deriving  his  office  only  from 
them,  exercises  its  duties  only  within  the  territory  ovqt  which 
they  are  conveyed,  (sic)  The  duties  are  appropriate  in  the 
township  as  forming  part  of  the  state  organization  and  the 
officer  is  in  that  sense  an  officer  of  the  township/* 

Upon  the  questions  submitted,  then,  it  is  my  opinion: 

1.  That  the  creation  of  the  newly  incorporated  village  created 
a  new  taxing  district  composed  of  the  territory  comprised  in  the 
village. 

2.  That  the  assessor  elected  for  the  township  taxing  district 
in  November,  1917,  cannot  act  for  the  village  taxing  district,  since 
he  was  not  elected  as  assessor  for  the  village  district  and  cannot 
act  for  the  township  district  outside  of  the  village  because  he  re- 
sides in  the  village  district  and  possesses  the  qualifications  of  an 
elector  of  such  village. 

3.  That  since  no  assessors  have  been  elected  for  the  newly  cre- 
ated village  district  and  there  is  no  qualified,  elected  assessor  in  the 
township  outside  the  village,  there  are  such  vacancies  as  should  be 
filled  under  the  provisions  of  Section  8358-1,  G.  C. 

4.  That  it  would  not  be  proper  to  elect  an  assessor  for  the 
newly  created  village  taxing  district  at  the  special  election  to  be 
held  for  the  election  of  village  officers,  as  such  assessor  is  not  a 

officer. 


Where  a  County  is  Constructing  a  Sewage  Disposal  Plant  Outside 
of  a  City  Under  Authority  of  Act  of  107  Ohio  Laws,  page  440» 
the  County  ComnUssioners  are  not  Entitled  to  Compensation  of 
13.00  per  Day  as  Provided  in  the  General  Ditch  Laws  for  Meet- 
ings Held  in  Connection  with  such  Sewage  Disposal  Paint. 


No.  1052-'(Opinion  Dated  March  11,  1918). 

Hon.  Thomas  F.  Hjudson,  Prosecuting  Attorney,  Springfield,  Ohio. 

Dear  Sir :    On  March  7,  1918,  you  made  the  following  request 
for  an  opinion  from  this  office : 

''A  sewage  disposal  plant  is  being  constructed  outside  of  the 
city,  as  provided  by  the  Laws  of  Ohio,  Vol.  107,  page  440. 

Are  the  county  commissioners  entitled  to  compensation  of 
$8.00  per  da^,  as  provided  in  the  general  ditch  laws,  when 
holding  meetmgs  in  regard  to  the  sewage  disposal  plant?'' 


968  Depabthbnt  Rbpobts 

Referring  to  the  statutes  cited  by  you,  I  find  Section  7  to  be 

as  follows: 

**The  cost  of  any  improvement  herein  provided  for  and  the 
cost  of  the  maintenance  and  operation  thereof,  shall  include, 
in  addition  to  the  cost  of  construction  the  cost  of  engineering, 
necessary  publications,  inspection,  interest  on  certificates  of 
indebtedness  or  on  bonds,  and  all  other  items  of  cost  inci- 
dent to  such  improvement.  The  county  may  pay  any  part  of 
the  cost  of  the  improvement  in  this  act  provided  for  and  of 
the  maintenance  and  operation  thereof  if  the  board  of  county 
commissioners  may  deem  such  payment  just." 

This  is  the  only  section  referring  to  the  subject  of  costs,  and 
the  per  diem  of  the  county  commissioners  is  not  provided  for  un- 
less it  be  included  in  the  phrase  ''and  all  other  items  of  cost  inci- 
dent to  such  improvement.'' 

In  determining  whether  this  per  diem  is  costs  incident  to  the 
improvement,  it  is  necessary  to  refer  to  the  Greneral  Code  to  de- 
termine whether  this  statute  fits  into  the  drainage  statutes  in  such 
manner  as  to  m^ake  it  part  of  the  county  ditch  law,  so  that  costs 
there  provided  for  as  incident  to  such  improvement  would  have  the 
same  application  to  this  improvement.  The  act  referred  to  by  you 
is  given  sectional  number  6602-1  to  6602-18,  and  is  really  an  amend- 
ment of  or  substitute  for  similar  statutes  existing  prior  to  its 
passage,  so  that  the  sectional  numbers  by  the  terms  of  the  enact- 
ment itself  are  correct.  Looking  to  the  Greneral  Code,  therefore, 
to  get  the  connection,  we  find  that  this  act  takes  place  of  chap- 
ter headed  ''Sewer  Districts,''  and  is  designated  as  Chapter  4a  of 
Title  3,  which  title  is  headed  "Drainage"  of  Part  Second  of  the 
General  Code. 

There  is  nothing  in  this  particular  chapter  of  the  Greneral  Code 
aUowing  per  diem  to  the  county  commissioners;  neither  is  there 
in  Chapter  4,  which  is  entitled  "County  Sewers."  Referring  back 
to  the  single  county  ditch  law,  the  provision  is  found,  which  is  Sec- 
tion 6523,  and  is  as  follows : 

"For  services  actually  rendered  under  the  provisions  of  this 
chapter,  the  county  commissioners,  each,  shall  receive  three 
dollars  per  day.  AH  other  ofiicers  and  persons  shall  receive 
compensation  for  such  services  as  provided  in  this  subdi- 
vision of  this  chapter." 

This  provision  by  its  express  terms  is  confined  to  services  per- 
fonned  under  Chapter  1.  It  is,  however,  by  general  reference  car- 
ried into,  the  provision  for  joint  county  ditches  and  some  .other 
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purely  ditch  proceedings.  But  there  is  nothing  in  either  Chapter  4 
or  Chapter  4a  upon  the  subject  of  county  sewers  or  sewer  districts 
canying  the  provision  for  costs  into  those  chapters.  The  legis^ 
lature  recognized  this  situation  in  passing  said  Section  7  of  the  act 
in  question.  It  was  necessary  to  make  provision  for  costs,  as 
there  was  no  general  provision  carrying  the  costs  provided  in  the 
county  ditch  law  into  this  proceeding.  They  saw  fit  to  expressly 
provide  for  the  engineer,  and  made  other  express  provisions.  It 
is  not  necessary  to  determine  whether  the  phrase  quoted  above  as 
to  bther  incidental  items  of  cost  adds  anything  to  the  section,  or 
includes  any  of  the  costs  not  specifically  provided  for  or  not.  It  is 
enough  to  say  that  it  cannot  be  construed  to  include  per  diem  for 
the  conunissioners,  because  the  cost  is  not  incident  to  the  improve- 
ment unless  some  statute  makes  it  so. 

The  county  commissioners  receive  a  salary,  and  if  they  did 
not,  they  could  not  draw  this  fee  because  they  are  only  entitled  to 
compensation  expressly  given  by  statute,  and  this  is  not  given. 
It  is  not  incident  to  the  cost  of  the  improvement  any  more  than  any 
other  i)ossible  expense  connected  with  it  might  be;  such,  for  in- 
stance, as  some  part  of  the  salary  of  the  prosecuting  attorney  for 
services  in  determining  this  question,  or  any  other  outlay  that 
might  possibly  be  directly  or  indirectly  connected  with  the  im- 
provement. It  cannot  be  incidental  to  the  cost  of  the  improve- 
ment unless  it  have  some  existence,  as  a  charge  in  some  cases. 
It  cannot  have  such  existence  unless  it  gets  it  from  the  statute. 
It  is  not  created  by  the  statute,  and  it  is  therefore  demonstrated 
that  it  cannot  be  charged  and  collected. 
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Where  a  Mayor  of  a  Munlc^ality  ImpoBoa  a  Sontonco  ConsiotiBK 
of  Fines  and  Costs  Without  Notation  of  SnspMslon  Theteof  ,  and 
the  Persons  Sentenced  are  ADowed  to  go  Without  Payment  of 
such  Fines  and  Costs,  soeh  May  imt  is  Without  Authwity  to  Allow 
such  Fines  and  Costs  to  go  Unpaid.  In  the  Case  of  Vhdation  of 
Ordinances  Recovery  can  be  liad  in  the  Name  of  the  Corp(n:ati0n 
as  Provided  in  Sections  4561  and  4562,  General  Code.  Such 
Suits  to  be  Commenced  Within  One  Year.— Where  Resort  Can- 
not be  liad  to  These  Sections^  and  in  State  Cases,  Man- 
damus will  Lie  Against  the  Mayor  at  the  Instance  of  the  In- 
terested Party  to  Compel  the  Mayor  to  Issue  Exeeutimis  on  the 
Judgment  for  Fine.  At  the  Instance  of  the  Oflker  to  Whom 
Costs  are  Due  Mandamus  will  Lie  Against  the  Mayor  to  Com- 
pel the  Issuance  of  an  Execution  to  Collect  the  Costs- 


No.  1046— (Opinion  Dated  March  6, 1918). 
The  Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Grentlemen:     I  have  your  letter  as  follows: 

''The  mayor  of  a  municipality  of  this  state  has  in  a  num- 
ber of  cases  imposed  a  sentence,  consisting  of  fines  and  costs, 
and  without  any  notation  of  suspending  the  sentence  or  other 
notation,  allows  the  person  thus  sentenced  to  walk  out  with- 
out payment  of  such  fines  and  costs,  which  still  remain  un- 
paid. 

Question  1:  Is  there  any  authority  of  law  which  would 
grant  a  mayor  power  to  allow  such  nonpayment? 

Question  2 :  If  the  persons  thus  sentenced  can  be  reached, 
can  collection  still  be  legally  made?'* 

Sections  13717,  13718  and  13719  of  the  General  Code  read: 

Section  13717:  ''When  a  fine  is  the  whole  or  a  part  of  a 
sentence,  the  court  or  magistrate  may  order  that  the  person 
sentenced  remain  imprisoned  in  jail  until  such  fine  and  costs  are 
paid,  or  secured  to  be  paid,  or  he  is  otherwise  legally  dis- 
charged, provided  that  the  person  so  imprisoned  shidl  receive 
credit  upon  such  fine  and  costs  at  the  rate  of  sixty  cents  per 
day  for  each  day's  imprisonment.'' 

Sec.  13718:  "When  a  magistrate  or  court  renders  judg- 
ment for  a  fhie,  an  execution  may  issue  for  such  judgment  and 
the  costs  of  prosecution,  to  be  levied  on  the  property,  or,  in 
default  thereof,  upon  the  body  of  the  defendant.  The  oflS- 
cer  holding  such  writ  may  arrest  such  defendant  in  any 
county  and  commit  him  to  the  jail  of  the  county  in  which  such 
writ  issued,  until  such  fine  and  costs  are  paid,  or  secured  to 
be  paid,  or  he  is  otherwise  legally  discharged." 


ATTORNEY  GENERAL  971 

Sec.  18719:  ''An  execution,  as  provided  in  the  next  pre- 
ceding section,  may  issue  to  the  sheriff  of  any  county  in  which 
the  defendant  resides,  is  found  or  has  property,  and  the  sheriflF 
shall  execute  the  writ.  If  the  defendant  is  taken,  the  sheriff 
shall  conduct  him  to  the  jail  of  the  county  in  which  the  writ 
issued,  and  deliver  a  certified  copy  of  the  writ  to  the  sheriff 
of  such  county,  who  shall  detain  the  offender  until  he  is  dis- 
charged as  provided  in  such  section.*' 

Section  4270  of  the  General  Code  reads : 

''All  fines  and  forfeitures  collected  by  the  mayor,  or  which 
in  any  manner  comes  into  his  hands,  and  all  moneys  received 
by  him  in  his  official  capacity,  other  than  his  fees  of  office, 
shall  be  by  him  paid  into  the  treasuiy  of  the  corporation 
weekly.  At  the  first  regular  meeting  of  the  council  in  each 
and  every  month,  he  shidl  submit  a  full  statement  of  all  such 
moneys  received,  from  whom  and  for  what  purpose  received, 
and  when  paid  over.  All  fines,  penalties,  and  forfeitures  col- 
lected by  him  in  state  cases  shall  be  by  him  paid  over  to  the 
county  treasurer  monthly.*' 

Section  12378  of  the  Greneral  Code  reads: 

"Unless  otherwise  required  by  law,  an  officer  who  collects 
a  fine,  shall  pay  it  into  the  treasury  of  the  county  in  which 
such  fine  was  assessed,  to  the  credit  of  the  county  general 
fund  within  twenty  days  after  the  receipt  thereof,  tiJce  the 
treasurer's  duplicate  receipts  therefor  and  forthwith  deposit 
one  of  them  with  the  county  auditor." 

From  these  sections  it  is  clear  that  when  the  mayor  has  found 
a  defendant  guilty  and  assessed  the  fine,  it  is  his  duty  to  collect 
the  same,  and  if  such  fine  is  for  the  violation  of  an  ordinance,  pay 
it  into  the  city  treasury;  if  for  the  violation  of  a  state  law,  into 
the  county  treasury.  The  city,  therefore,  has  an  interest  in  col- 
lecting the  fine  for  the  violation  of  ordinances  and  the  county  is 
an  interested  party  in  the  collection  of  fines  for  the  violation  of 
state  laws  before  the  mayor. 

There  is  no  authority  in  law  for  a  mayor  refusing  to  collect 
these  fines  and  costs.  If  he  does  so  refuse,  collections  can  be  made 
in  one  of  two  different  ways.  First,  mandamus  wiD  lie  at  the  in- 
stance of  the  county,  city  or  officer  clainring  fees,  depending  upon 
whether, an  effort  is  being  made  to  collect  state  fines,  municii)al 
fines  or  costs. 

In  Bailey  on  Habeas  Corpus,  in  the  discussion  of  the  subject  of 
mandamus,  I  find  the  following : 

"Sec.  209:    The  general  rule  has  been  stated  that  man- 
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damus  will  not  lie  where  the  party  has  another  adequate  rem- 
edy, but  this  rule  has  no  application  where  the  purpose  of 
the  writ  is  to  set  inferior  courts  in  motion.  In  such  cases 
mandamus  will  be  allowed  irrespective  pf  the  question  whether 
the  party  has  or  has  not  another  remedy.  *  *  *." 

"Sec.  212:  *  *  *  And  where  a  court,  whose  duty  it  is  to 
issue  executions  upon  judsrments  (instead  of  clerk  of  a  court), 
refuses  after  an  ineffectual  appeal  from  its  judgment  to  issue 
an  execution  therefor,  mandamus  will  lie  to  compel  it  to  do 


so." 


'Sec.  223:  The  same  general  rules  apply  to  proceedings  in 
justices'  as  in  inferior  courts.  Such  courts  may  be  compelled 
by  mandamus  to  proceed  to  the  performance  of  their  duties, 
and  determine  matters  which  are  brought  before  them  and 
which  are  within  their  jurisdiction.  *  *  *  Also  to  issue  an 
execution  upon  a  judgment;  and  generally  to  do  and  perform 
all  acts  that  are  ministerial  in  their  nature." 

In  cases  where  the  fines  have  been  assessed  for  violations  of  or- 
dinances, recovery  may  also  be  had  as  provided  in  Section  4561  and 
Section  4562  of  the  General  Code,  as  follows : 

"Sec.  4561:  Fines,  penalties,  and  forfeitures  may,  in  all 
cases,  and  in  addition  to  any  other  mode  provided,  be  recov- 
ered by  suit  or  action  before  any  justice  of  the  peace,  or  other 
court  of  competent  jurisdiction,  in  the  name  of  the  proper 
municipal  corporation,  and  for  its  use.  In  any  suit  or  action 
where  pleading  is  necessary,  it  shall  be  sufficient  if  the  peti- 
tion sets  forth  generally  the  amount  claimed  to  be  due  in  re- 
spect of  the  violation  of  the  by-law  or  ordinance,  referring 
to  its  title,  and  the  date  of  its  adoption  or  passage,  and  show- 
ing, as  near  as  may  be  practicable,  the  true  time  of  the  al- 
leged violation." 

"Sec.  4562 :  Suits  or  prosecutions  for  the  recovery  of  fines, 
penalties,  or  forfeitures,  or  for  the  commission  of  any  offense 
made  punishable  by  any  by-law  or  ordinance  of  any  municipal 
corporation,  shall  be  commenced  within  one  year  after  the 
violation  of  the  ordinance,  or  commission  of  the  offense,  and 
not  afterward." 

From  a  consideration  of  these  sections  and  authorities  it  is  my 
opinion  that  the  mayor  you  refer  to  is  without  authority  to  allow 
the  fines  and  costs  in  these  cases  to  go  unpaid.  In  the  case  bf  viola- 
tions of  municipal  ordinances,  recovery  can  be  had  in  the  name  of 
the  corporation,  as  provided  in  Sections  4561  and  4562  of  the  Gen- 
eral Code,  but  these  suits  must  be  commenced  within  one  year 
after  the  violation  of  the  ordinance.  In  the  case  of  a  violation  of 
an  ordinance,  where  resort  cannot  be  had  to  these  sections,  and  in 
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bate  cases,  mandamus  will  lie  against  the  mayor,  at  the  instance 
f  the  interested  party,  to  compel  him  to  issue  execution  on  the 
udfirment  for  fines.  At  the  instance  of  the  officers  to  whom  costs 
n  these  cases  are  due,  mandamus  will  al^o  lie  against  such  mayor 
o  compel  the  issuance  of  the  execution  to  collect  the  costs  in  these 
ases. 

IR3  ■ 

3aiineU  of  a  Moniciiiality  is  Authorized  to  Fix  the  Compensation 
of  the  City  Engineer  and  his  Assistants  upon  the  Basis  of  a  Cer- 
tahi  Percentage  of  the  Cost  of  an  Improvements — ^Where  Coon- 
cil  has  Provided  by  Ordinance  that  the  Engineer  shall  be  Paid 
upon  a  Per  Diem  Basis,  and  Thereafter  this  is  Chai^^ed  to  a  Per 
Cent,  of  the  Entire  Cost  of  an  Improvement,  and  Provision  is 
Made  that  for  all  Other  Services  said  Engineer  shall  be  Paid  on 
a  Per  Diem  Basis,  soch  Engineer  Should  be  Paid  upon  a  Per  Diem 
Basis  Where  Work  has  been  Started  Prior  to  the  Second  Ordi- 
nance Becoming  Effective,  but  not  Completed  until  After  such 
Time. — Where  the  Compensation  of  an  Engineer  is  Fixed  Upon 
a  Salary  Basis  by  the  Month  or  the  Year,  no  Part  of  such  Com- 
pensation can  be  Charged  Against  the  Funds  Raised  by  an  Issue 
€i  Bonds  for  a  Specific  Purpose,  even  Though  such  Improvemoit 
is  not  to  be  Paid  for  by  Means  of  a  Special  Assessment. 


No.  1047— (Opinion  Dated  March  5,  1918). 

Sureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 
Ohio. 
Gentlemen:     Under  recent    date   you    submit   the  following 
statement  of  facts  and  inquiries  to  this  department : 

"Statement  of  Facts. 

"On  December  24,  1915,  the  council  passed  an  ordinance 
providing  that  the  compensation  of  the  city  engineer  should 
be  the  sum  of  fifty  cents  per  hour  for  all  service  performed 
by  him,  and  that  in  all  public  improvements  wherein  a  part 
of  the  costs  was  to  be  assessed  against  property  holders  the 
amount  paid  the  engineer  should  be  charged  against  the  special 
improvement  funds. 

On  July  24, 1916,  the  council  passed  an  ordinance  repealing 

the  ordinance  of  December  24th,  1915,  and  providing  that  the 

engineer,  for  all  work  in  connection  with  the  improvement  of 

streets,  including  the  pre^minary  surveys,  plans,  specifica- 

,  tions,  profiles  and  estimates  and  other  surveys,  and  all  super- 

'        vision  work  done  and  performed  by  him  aild  assistants  and  in- 
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Bpectors,  should  receive  out  of  the  street  improvement  fond 
2%%  of  the  total  cost  of  the  labor  and  materials;  one-third 
when  the  ordinance  determininsr  to  proceed  is  passed;  one- 
third  during  construction  of  the  work,  and  the  remaininsr  one- 
third  when  the  work  is  completed 

The  ordinance  of  July  24th,  1916,  did  not  become  effective 
until  Au^t  24,  1916.  During:  the  spring  of  1916,  plans  and 
specifications  were  prepared  for  five  street  improvements  in- 
volving a  cost  of  over  $50,000.00.  The  contracts  were  awarded 
in  June,  1916,  and  by  the  time  the  ordinance  became  effective, 
August  24,  1916,  a  greater  portion  of  the  improvement  work 
was  completed  on  several  of  the  slxeets.  At  said  time  all  the 
preliminary  surveys,  plans  and  estimates  had  been  made  and 
there  was  left  only  the  supervision,  and  the  preparing  of  the 
final  estimates,  on  a  portion  of  each  of  the  street  improve- 
ments. The  engineer  was  paid  under  the  ordinance  of  De- 
cember 25, 1915,  at  the  rate  of  fifty  cents  per  hour  up  to  August 
24,  1916,  and  after  said  date  he  was  paid  under  the  ordi- 
nance of  July  24,  1916,  the  amount  paid  him  being  estimated 
only. 

Question  1 :  Can  the  compensation  of  an  engineer  which 
is  fixed  by  the  hour  be  changed  when  certain  work  is  under 
way  to  compensation  based  on  a  percentage  basis  of  such 
work? 

Question  2 :  Can  the  compensation  of  an  engineer  which 
is  fixed  by  the  month  or  the  year,  be  charged  against  improve- 
ments from  bond  funds  when  such  improvements  are  not  un- 
der special  assessment  V 

The  first  question  to  be  considered  is  the  right  of  council  to 
fix  the  compensation  of  the  engineer  and  his  assistants  upcm  the 
basis  of  a  certain  percentage  upon  the  costs  of  the  improvement. 

Section  4214,  General  Code,  authorizes  council  to  fix  compen- 
sation for  municipal  officers  and  employes.  This  section  reads  as 
follows : 

''Except  as  otherwise  provided  in  this  title,  council,  by 
ordinance  or  resolution,  shall  determine  the  number  of  offi- 
cers, clerks  and  employes  in  each  department  of  the  city 
government,  and  shaU  fix  by  ordinance  or  resolution  their  re- 
spective salaries  and  compensation,  and  the  amount  of  bond 
to  be  given  for  each  officer,  clerk  or  employe  in  each  depart- 
ment of  the  government,  if  any  be  required.  Such  bond  shall 
be  made  by  such  officer,  clerk  or  employe,  with  surety  sub- 
ject to  the  approval  of  the  mayor.'' 

The  method  of  paying  such  compensation  is  not  limited  by 
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statute.    In  such  case  the  rule  is  stated  at  page  460,  VoL  28  of  Cyc, 

as  fottows: 

'^When  the  coimiion  council  is  authorized  to  fix  the  com- 
pensation of  a  municipal  officer,  the  entire  compensation  may 
be  fixed  in  the  form  of  a  salary,  or  fees,  or  sidary  and  fees, 
or  in  a  lump  sum  for  salary,  assistants,  and  office  expenses/' 

It  appears,  therefore,  that  council  may  fix  the  compensation  of 
a  municipal  officer  or  employe  upon  a  salary  basis,  upon  a  per  diem, 
or  fees,  or  salary  and  fees. 

In  the  first  ordinance  submitted  by  you,  the  compensation  of 
the  engineer  was  fixed  upon  a  per  diem.  The  amendment  pro- 
vided a  percentage  of  the  costs  and  this  would  be  upon  a  fee  basis. 
Ck>uncil  therefore  was  authorized  in  fixing  the  compensation  of 
the  engineer  and  his  assistants,  upon  the  basis  of  a  certaiin  per- 
centage of  the  cost  of  the  improvement. 

The  first  question  which  you  submit  is  as  to  the  right  to 
change  the  basis  of  compensation  of  the  engineer  after  an  improve- 
ment has  been  started  and  before  its  completion. 

Section  4213,  General  Code,  limits  the  right  to  change  com- 
pensation of  an  officer  or  employe,  who  has  a  fixed  term.  This 
section  reads  as  follows : 

'The  salary  of  any  officer,  clerk  or  employe  shall  not  be 
increased  or  diminished  during  the  term  for  which  he  was 
elected  or  appointed,  and,  except  as  otherwise  provided  in 
this  title,  all  fees  pertaining  to  any  office  shall  be  paid  into 
the  city  treasury." 

The  engineer  of  a  city  is  the  head  of  a  sub-department  under 
the  director  of  public  service.  He  is  appointed  by  virtue  of  Sec- 
tion 4250,  General  Code,  which  section  reads  as  follows : 

'The  mayor  shall  be  the  chief  conservator,  of  peace  within 
the  corporation.  He  shall  appoint,  and  have  the  power  to  re- 
move, the  director  of  public  service,  the  director  of  public 
safety,  and  the  heads  of  the  sub-departments  of  the  depart- 
ments of  public  service  and  public  safety,  and  shall  have  such 
other  powers  and  perform  such  other  duties  as  are  conferred 
and  required  by  law.  In  cities  having  a  population  of  less  than 
twenty  thousand,  the  council  may  by  a  majority  vote  merge 
the  office  of  director  of  public  safety  with  that  of  public  service, 
one  director  to  be  appointed  for  the  merged  department.*' 

This  section  does  not  prescribe  a  fixed  term  of  office  for  the 
engineer. 

In  an  opinion  to  Hon.  Thomas  C.  Davis,  city  solicitor,  under 
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date  of  March  26,  1912,  page  1658  of  Hie  Annual  Report  of  the 
Attorney  General  for  1912,  Hon.  Timothy  S.  Hogan,  attorney  gen- 
eral, held  as  follows: 

''Section  4260,  General  Code,  providing  for  the  powers  of 
appointment  and  removal  of  a  director  of  public  service,  by 
the  mayor,  and  Section  3262,  presenting  the  idea  of  a  term 
of  office,  and  Section  3269,  requiring  appointments  to  be  made 
in  a  definite  time,  present  a  patent  ambiguity. 

Inasmuch  as  Sections  4261  and  4262  are  carried  down 
from  the  statutes  relating  to  the  old  'board  plan,'  which  was 
succeeded  by  the  'federal  plan,'  of  which  Section  4250  is  an 
essential  provision,  the  latter  statute  should  be  allowed  to 
control.  Therefore  the  director  of  public  service  has  no  term 
of  office'  within  the  comprehension  of  Section  4213,  General 
Code,  and  the  council  is  therefore  not  prohibited  from  in- 
creasing or  diminishing  his  salary  during  his  incumbency." 

The  conclusion  above  reached  will  also  apply  to  the  position  of 
engineer.  The  engineer  of  a  city  therefore  has  no  fixed  term  of 
office,  and  council  can  therefore  change  his  compensation  at  any 
time  it  sees  fit. 

The  question  presented  by  you,  however,  is  as  to  the  right  to 
pay  the  engineer  upon  a  per  diem  basis  for  a  part  of  the  improve- 
ment and  upon  a  percentage  basis  for  the  remainder  of  the  same 
improvement. 

On  January  30,  1918,  you  submitted  copies  of  the  ordinances 
in  question.  The  first  ordinance  fixes  the  compensation  of  the  city 
engineer  at  fifty  cents  per  hour  for  all  services.  The  second  or- 
dinance fixes  the  compensation  for  the  improvement  of  streets, 
at  two  and  three-fourths  per  cent,  of  the  "total  cost  of  the  labor 
and  material."  Provision  is  made  therein  to  pay  the  engineer  fifty 
jcents  per  hour  where  the  ordinance  to  proceed  fails  to  pass. 
There  is  a  further  provision  as  follows : 

"For  all  other  services  he  shall  receive  the  sum  of  fifty 
cents  per  hour,  payable  out  of  the  proper  fund,  in  accordance 
with  the  appropriations  of  the  council." 

Under  this  ordinance  the  percentage  basis  of  payment  is  upon 
the  total  cost,  which  is  to  include  all  services  performed,  therecm. 
There  is  no  provision  for  payment  upon  percentage  basis  for  a 
part  of  the  service  or  upon  a  part  of  the  cost  of  a  particular  street 
improvement. 

The  situation  presented  is  not  by  the  provision  above  quoted. 
Where  work  on  a  street  improvement  had  been  started  prior  to. 
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but  not  completed  until  after  the  second  ordinance  became  effective, 
the  city  engineer  should  be  paid  at  the  rate,  of  fifty  cents  per  hour 
for  all  services  performed  on  such  improvement. 

This,  I  believe,  answers  your  first  question. 

Your  second  question  is  as  to  the  right  of  charging  the  com- 
pensation of  an  engineer  against  funds  raised  by  the  issue  of  bonds 
for  specific  improvements,  where  the  compensation  of  the  engineer 
is  fixed  upon  a  salary  basis. 

This  question  is  covered  and  answered  by  the  second  branch 

of  the  syllabus  in  the  case  of  Longworth  v.  -City  of  Cincinnati,  34 

Ohio  State,  191.    This  branch  of  the  syllabus  reads : 

"Where  the  surveying  and  engineering  of  such  improve- 
ment were  performed  by  the  chief  engineer  of  the  city  and 
his  assistiE^ts,  who  were  officers  appointed  for  a  definite  period, 
at  a  fixed  salary,  which  the  law  required  to  be  paid  out  of  the 
general  fund  of  the  city,  the  reasonable  cost  to  the  city,  of  such 
surveying  and  engineering,  cannot  be  ascertained  and  assessed 
upon  the  abutting  property,  as  a  necessary  expenditure  for  the 
improvement." 

The  above  case  was  as  to  improvements  the  cost  of  which  was 
to  be  assessed  upon  the  abutting  property.  The  same  principle, 
however,  will  apply  to  the  question  now  submitted  by  you. 

Where  bonds  are  issued  for  a  specific  purpose,  expenditures 
cannot  be  made  therairom  for  any  other  purpose.  Where  an  en- 
gineer is  paid  upon  a  salary  basis,  which  includes  his  compensation 
for  the  general  duties  of  his  office,  it  cannot  be  determined  with 
reasonable  certainty  what  part  of  such  compensation  is  paid  on 
account  of  any  particular  improvement. 

It  is  my  opinion,  therefore,  that  where  the  compensation  of 
an  engineer  is  fixed  upon  a  salary  basis  by  the  month  or  the  year, 
no  part  of  such  compensation  can  be  charged  against  the  funds 
raised  by  bond  issues  for  a  particular  improvement,  even  though 
the  cost  of  such  improvement  is  not  to  be  levied  against  property 
owners  as  a  special  assessment. 
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MOTION    DOCKET. 

9741.  The  Dolly  Varden  Chocolate 
Co.  V.  Arthur  Lindeman,  a  minor. 
Motion  for  an  order  directing  the 
court  of  appeals  of  Hamilton  county 
to  certify  its  record.     Overruled. 

9743.  J\  M.  Seliskar  et  al.  v.  Isabel  1p 
Floumey  Treadway  alias  Lillian  M. 
Mclntyre  et  al.  Motion  for  an  order 
directing  the  court  of  appeals  of  Cuy- 
ahoga county  to  certify  its  record. 
Overruled. 

9745.  The  City  of  Toledo  et  al.  v. 
Ludwig  C.  Weibber  et  al.  Motion  for 
an  order  directing  the  court  of  ap- 
peals of  Lucas  county  to  certify  its 
record.     Overruled. 

9747.  Mahoning  &  Shenango  Rail- 
way &  Light  Co.  V.  The  Public  Utili- 
ties Commission  of  Ohio.  Motion  by 
City  of  Youngstown  for  leave  to  be 
made  party  defendant  in  cause  No. 
15849  on  the  general  docket.  Sus- 
tained. 

9748.  Mahoning  &  Shenango  Rail- 
way &  Light  Co.  V.  The  Public  Utili- 
ties Commission  of  Ohio.  Motion  by 
city  of  Niles  for  leave  '^  be  made 
party  defendant  in  cause  No.  1^849 
on  the  general  docket.     Sustained. 

9749.  Frank  H.  Reppert  v.  State  of 
Ohio.  Motion  for  an  order  directing 
the  court  of  appeals  of  Hamilton 
county  to  certify  Its  record.  Over- 
ruled. 

9750.  Howard  W.  Peacock  v.  The 
State  of  Ohio.  Motion  for  leave  to  file 
petition  in  error  to  the  court  of  ap- 
peals of  Hamilton  county.    Overruled. 

9751.  The  Board  of  County  Com- 
missioners of  Cuyahoga  county  et  al. 
v.  The  Public  UtllltieB  Commisjion  of 
Ohio.  Motion  by  defendant  to  dis- 
miss petition  in  error  in  cause  No. 
15837  on  the  general  docket.  Sus- 
tained. 


9752.  Theodore  D.  Duffey  v.  George 
K.  Leasure.  Motion  for  an  order  di- 
recting the  court  of  appeals  of  Seneca 
county  to  certify  Its  record.  Over- 
ruled. 

9754.  David  C.  Miller  v.  Henry  H. 
Gardner,  Jr.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Tus- 
carawas county  to  certify  Its  record. 
Overruled. 

GENERAL  DOCKET. 

15457.  In  the  Matter  of  the  Excep- 
tions of  the  Prosecuting  Attorney  of 
Hamilton  County  In  the  case  of  Tl 
State  of  Ohio  v.  Reuben  £llis.     Ex- 
ceptions sustained. 

15470.  Eugene  Rhelnfrank  et  al.  v. 
Sarah  J.  Hurr,  Admx.  Wood,  Judg- 
ment reversed. 

15510.  Swain  C.  Brown  r.  Tlie 
Klechler  Mfg.  Co.  Hamltton.  Judg- 
ment reversed  on  authority  oi  Perry 
V.  The  M.  O'Nell  Co.,  78  Ohio  St.  200. 

15571.  Henry  R.  Heflner  as  a  tax- 
payer V.  T.  D.  Krinn  et  al.  Picka- 
way.   Judgment  affirmed. 

15609.  Norman  Geer  v.  The  State  of 
Ohio.  Cuy(|hoga.  Judgment  reversed 
on  authorfty  of  Jewell  v.  McCann  et 
al.,  95  Ohio  St.  191. 

15703.  The  Cleveland  &  Western 
Coal  Co.  V.  P.  C.  O'Brien,  Treasurer. 
Cuyahoga.     Judgment  affirmed. 

15777.  The  State  of  Ohio  ex  rel.  The 
M.  E.  Murphy  Com/pany  v.  A.  V.  Don- 
ahey.  Auditor  oi  State.  In  Mandamus. 
Writ  to  issue. 

15785.  The  County  Board  of  Educa- 
tion of  Clinton  County  Ohio  v.  Tlie 
County  Board  of  Education  of  Green 
County,  Ohio.  Greene.  Judgment  af- 
firmed on  authority  of  State  ex  rel 
Snap  V.  C  M.  Qoul  et  al.,  97  Otiio  St.» 
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NEW  C0RPATI0N8. 

Interstate  Automobile  Co.»  Youngs- 
town,  $40,000.  S.  A.  Pfau,  William  E. 
Pfau,  C.  E.  Soderland,  W.  H.  Vanski- 
ver,  George  H.  CoUer. 

Wapakoneta  Overland  Co.,  Wapako- 
neta,  $10,000.  W.  C.  Helnrlch,  A.  J. 
Brown,  S.  H.  Slbert  R.  B.  Culllton,  R. 
B.  Wahrer. 

Workingman's  Economy  Supply  Co., 
Cincinnati,  $10,000.  Caleb  Clark  Cobb, 
Dave  Amlt,  Ada  Buchholz,  Mae  Ping, 
Mary  Mutzbauer.  General  merchan- 
dise. 

Cincinnati  Piiel  Supply  Co.,  Cincin- 
nati, $25,000.  C.  A.  Tribbey,  M.  E. 
Pfeiffer,  John  M.  Stoner,  H.  E.  Quebe, 
David  H.  Mlnton. 

Joseph  A.  Kysela  Co.,  Cleveland, 
$15,000.  Joseph  A.  Kysela,  F.  C.  Beck- 
er, R.  K.  K&'fiela,  M.  E.  Kysela,  W. 
Fleming.     Insurance  agency. 

EJquality  Printing  &  Publishing  Co., 
Cleveland,  $15,000.  Anton  Svet,  Jac 
Pintar,  Louis  F.  Truger,  Rudolph  Tav- 
char,  Louis  Geigle,  Frank  Pinter,  Lena 
Pinter. 

Oash  Register  and  Scales  Co.,  Cleve- 
land, $10,000.  I.  (Girohs,  S.  I.  Powell 
Arthur  A.  Nelger,  A.  R.  Dom,  P.  Kue 
derle. 

Kenford  Realty  Co.,  Cleveland,  $10, 
000.  I.  Grohs,  S.  I.  Powell,  Arthur  A 
Neiger,  A.  R.  Dom,  P.  Kuederle. 

Clover  Meadow  Creamery  Co, 
Cleveland,  $100,00.  Edward  Younger 
L.  ML  Sewell,  C.  C.  Thompson,  E.  C 
WoKe.  Charles  A.   Colvin. 

Louisville  Machine  Mfg.  Co.,  Louis 
ville,  $160,000.    Arthur  U  Keim,  Paul 

F.  Loichoi  Archibald  Rogers,  E.     A 
McCuskey,  C.  A.  Fisher. 

Chieftain  Coal  Co.,  Colunnbus,  $30, 
000.    John  R.  Mason,  P.  F.  Wilkinson 

G.  M.  Auer,  H.  T.  Adams,  O.  S.  Fier 
baugh. 

New  Philadelphia  Cooperative 
Wholesale  and  Retail  Alssociatlon 
Co.,  New  Philadelphia,  $10,000.  J.  E. 
Moyer,  Frank  C.  Gopp,  A.  C.  McCarty, 
B3dward  R.  Gonter,  S.  R.  Witherspoon, 
EHmer  Baldwin,  Harvey  M.  Hoobler. 

Weiffenbach  Bforble  ft  Tile  Co., 
Dayton,  $60,000.     Norman  C.  Weiffen- 


bach, Gnus  Krug,  Clara  Weiffenbach, 
Alma  Krug,  William  iGk  Pickrel. 

Wyandot  Construction  Co.,  Upper 
Sandlusky,  $15,000.  W.  E.  Martin,  O. 
H.  Baum,  W.  D.  Ankney,  Miles  Sharp, 
H.  M.  Newell. 

Climaoc  Interstate  Sales  Co.,  Gam- 
bier,  $^0,000.  Eugene  M.  Pavey,  Clara 
A.  Pavey,  iS.  P.  McCoUum,  Blanche  L. 
McCollum,  Charles  C.  Pavey. 

General  ^Supply  &  Light  Co.,  Cleve- 
land, $10,000.  J.  B.  Goldenberg,  Hy- 
man  B.  iGioldenberg,  H.  A.  Rocker,  J. 
Schnuerer,  Arthur  Krause. 

Alliance  Up-To-Date  Horse  Shoe 
Co.,  Alliance,  $25,000.  Mike  Popar- 
ady,  George  Salca,  George  Sturza,  Al- 
exander Guinea,  Dan  V.  Talabra,  Jno. 
Rowsy,  John  Slsses,  Theodore  Coman. 

Cooperrider  Oil  Co.,  Colum«bus,  $10,- 
000.  C.  B.  Deffenbaugh,  W.  O.  Burk- 
Iholder,  D.  B.  IGrubb,  A.  A.  Mueller.  J. 

A.  Grubb. 

Central  Market  Liquor  Co.,  Colum- 
bus, $5,000.  Morris  Stetelman,  M. 
Block,  A.  Roldelsheimer,  S.  R.  Hirsch, 

B.  Frosh. 

United  Hotels  Co.,  Colum>bus,  $30,- 
000.  IG.  H.  Bain,  B.  A.  Bain,  E.  J. 
Bain,  T.  E.  McElhiney,  L.  B.  Bean. 

Mahoning  Concrete  Co.,  Canton, 
$19,000.  Louis  Radanovich,  Nick  Mat- 
ovick,  Sam  Luznewich,  Pete  Bekich, 
MUke  Cioo,  George  N.  Muntain,  Theo. 
Smith,  Steve  Solac,  Sam  Welemir. 

Evans  Motors  Co.,  Canton,  $50,000. 
Linn  Colbert,  George  R.  Grant,  Har- 
vey H.  Barker,  T.  Oscar  Evans,  Fran- 
ces Metz. 

Alliance  Auto  and  Tool  Co.,  Alli- 
ance, $20,000.  J.  A.  McCaflery,  Geo. 
W.  Portln,  Charles  S.  Lace,  John  P. 
Schmidt,  C.  S.  Parker,  William  Ster- 
mer. 

Higby  Sales  Co.,  Toungstown,  $2^,- 
000.  Frank  Lelsh,  Edith  Higby,  J.  M. 
Hellen,  Philip  D.  Stannbaugh,  Beecher 
P.  Higby. 

Standard  Pressed  Steel  Co.,  Cleve- 
land, $^,000.  Joseph  J.  Boehm,  Rose 
A.  Boehm,  Andrew  J.  Miller,  Mary  T. 
Miller,    Josef   Tomash. 

Sullivan  Farmers'  Cooperative  E2k- 
change  Co.,  8ullivan,  $15,000.     Ira  E. 
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Garveiv  B.  W.  Hileman,  J.  B.  McAdoo, 
H.  Vauirhn,  G.  A.  Johnson. 

Wehrle  &  S'chmul  Co.,  East  Cleve- 
land, |10,O00.  Bernard  Schmul,  Clar^ 
ence  J.  Wehrle,  Wm.  B.  Woods,  J.  Os- 
terland,  B.  M.  Butler. 

Fenin^-Stookmann  Iron  Works  Co., 
Cincinnati,  $25,000.  Henry  Fening, 
Fred  Stockmann,  Bernard  Stockmann, 
Harry  Fening,  E.  C.  Lamb. 

Corporate  Realty  Co.,  Cleveland, 
$10,000.  I.  B.  Rab4),  B.  D.  Gordon,  F. 
Ulmer,  Joseph  E.  Klein,  E.  L.  Mueller. 

Britton  Auto  Signal  Co.,  Toledo; 
$25,000.  Paul  T.  Gaynor,  William  H. 
Fagan,  Margaret  F.  Kaley,  Blanche 
O'Brien. 

Walnut  Garage  Co.,  Canton;  $20,- 
000.  Frank  Jackson,  Wm.  S.  Yohe, 
Wm.  Simpson,  A.  R.  Simpson,  C.  T. 
Clark. 

Goldman-Klasky  Co.,  Toledo;  $10,- 
000.  Samuel  Klasky,  John  D.  Rhoades, 
W.  J.  Kelly,  Edna  I.  Livingston,  E.  A. 
Schramm. 

Sugar  Ridge  Grain  Co.,  Sugar  Ridge; 
$40,000.  J.  W.  Zimmerman,  E.  E.  Car- 
ter, Elmer  Nelson  Robert  L.  Dunni- 
pace,  J.  A.     Russell. 

Twin  Dry  Cell  Battery  Co.,  Cleve- 
land; $25,000.  H.  R.  Palmer.  A.  H. 
Bralnard,  Robert  O.  Bartholomew, 
Ralph  L.  Bailey,  John  P.  Nally. 

Naab  Mfg.  Co.,  Cleveland;  $10,000. 
George  F.  Naab,  W.  K.  Stanley,  Geo. 
Reuben  Brown,  H.  N.  Pettibone,  M.  A. 
Friedman. 

Electric  Equipment  Co.,  Akron;  $25,- 
000.  H.  G.  Thompson,  R.  H.  Nesbitt, 
Grace  Neal,  Charles  Currie,  S.  D.  Had- 
ley. 

Emergency  Realty  Co.,  Cleveland; 
$1000.  R.  Hall,  H.»  A.  Mullen,  A. 
Cullen,  M.  A.  Clancy,  L.  Decker. 


Metropolitan  Coal  Mining  Co.,  CleTe- 
land;  $100,000.  John  H.  Price,  Phelps 
Crum,  E.  F.  Meon.  J.  Havlick,  X.  X 
Crum. 

West  Liberty  Lumber  Co.,  West 
Liberty,  $20,000.  Peter  Kuntz  Jr.. 
Martin  Kuntz,  J.  A.  Payne,  Joseph 
Murphy.  E.  R.  Albaugh. 

Increases 

Bellefontalne  Building  and  Loan 
Co.,  Bellefontalne,  $2,500,000  to  $5.- 
000.000. 

Shelby  Supply  &  Mfg.  Co.,  Shelby. 
$50,000  to  $200,000. 

Weston  Paper  &  Mfg.  Co..,  Dayton. 
$150,000  to  $250,000. 

Milkolate  Co.,  Cleveland.  $10,000  to 
$30,000. 

Recselptlng  Register  Co.,  Cincin- 
nati. $100,000  to  $250,000. 

Arlington  Mifg.  Co.,  Canton.  $50,000 
to  $75,000. 

Federal  Box  Co.,  Cleveland.  $20,000 
to  $7-5.000. 

Bedford  China  Co..  Bedford,  $150,- 
000  to  $400,000. 

Cincinnati  Distributing  Co.,  Cincin- 
natii  $50,000  to  $150,000. 

Ohio  State  Stove  Co.,  Columbus. 
$75,000  to  $250,000. 

Hughes  Granite  Co..  Clyde,  $30.04a 
to  $100,000. 

Nottingham  Hid^e  ^  Leather  Co., 
Cleveland,  $5,000  to  $20,000. 

John  F.  Byers  Machine  Co.,  Raven- 
na. $150,000  to  $300,000. 

Neubert-Schroeder  Co.,  Toledo.  $10.- 
000  to  1150.000 

Cleveland  Underwear  Co.,  Cleve- 
land;   $35,000  to  $350,000. 

Cleveland  Neckwear  Co.,  Cleveland: 
$15,000  to  $56,400. 

Bell  &  Evans  Co..  Toungstown: 
$1.5,000  to  $300,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1416— In  the  Matter  of  the  Application  of  The  Cincinnati  Gas 
and  Electric  Company  to  Issue  and  Sell  ($642»642.00)  Notes^  and 
to  Issae  ($865»500.00)  Bonds  as  Collateral  to  Said  Notes. 


(Dated  March  18,  1918.) 

This  day,  after  full  hearinfir*  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cincinnati  Gas 
and  Electric  Company,  a  corporation  organized  under  the  laws 
of  Ohio,  asking  the  consent  and  authority  of  this  Commission 
primarily  to  issue  $866,600.00  of  its  First  and  Refunding  Mort- 
gage, 5%,  40  year,  Sinking  Fund  Gold  Bonds,  payable  April  1, 
1966,  and,  secondarily,  to  execute  and  issue  collateral  trust  notes  of 
the  principal  sum  of  $642,642.00,  bearing  interest  at  the  rate  of  6% 
per  annum,  maturing  not  later  than  two  years  from  the  date 
thereof,  and  payment  of  the  principal  and  interest  thereof  to  be 
secured  by  the  pledge  as  collateral  security  therefor  of  the  said 
First  and  Refunding  Mortgage  Bonds  first  above  mentioned.  The 
money  to  be  procured  by  the  disposition  of  said  notes,  with  said 
bonds  as  collateral  security  therefor,  to  be  applied  to  the  payment 
to  The  Union  Gas  and  Electric  Company,  the  lessee  of  all  the  ap- 
plicant's property,  of  $226,246.66,  being  80%  of  the  amount  actual- 
ly expended  by  the  lessee  for  the  construction  of  additions,  exten- 
sions, and  improvements  to  the  applicant's  property  within  the 
calendar  year  1917,  and  to  provide  funds  with  which  to  pay  80% 
($382,785.00)  of  the  cost  of  other  additions,  extensions,  and  im- 
provements made  and  to  be  made  by  the  said  lessee  to  the  appli- 
cant's property  within  the  calendar  year  1918,  the  total  cost  of 
which,  as  enumerated,  is  estimated  to  be  the  sum  of  $478,481.00. 

Being  fully  advised  in  the  premises,  the  Commission  finds 

(a)  That  the  issue  of  applicant's  said  bonds  of  said  prin- 
cipal sum  is  reasonably  required  for  the  payment  and  discharge 
of  the  applicant's  lawful  indebtedness  incurred,  and  to  be  in- 
sured, for  and  on  account  of  the  construction,  completion,  exten- 
sion and  improvement  of  the  applicant's  facilities,  excepting  its 
new  Front  Street  Power  Plant,  in  the  City  of  Cincinnati,  Ohio. 

(b)  That  tile  money  to  be  procured  l^  the  issue  of  said 
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notes,  with  the  pledge  of  said  bonds  as  collateral  security 
therefor,  is  necessary  for  the  pasmient  and  discharge  of  appli- 
cants lawful  obligations  incurred  and  to  be  incurred,  for  both 
the  construction,  completion,  extension  and  improvement  of 
applicants  facilities  and  the  maintenance  and  improvement  of 
its  service. 

(c)  That  a  proper  price  for  the  sale  of  the  applicant's 
said  bonds  would  be  not  less  than  90  percentum  of  the  par 
value  thereof. 

(d)  That  the  conditions  now  existing  in  the  financial 
markets  of  this  country,  and  which  will  exist  for  sometime 
to  come,  preclude  the  satisfactory  marketing  of  the  applicant's 
said  bonds  and  that  the  only  practicable  method  of  raising  the 
money  necessary  for  applicant's  said  purposes  is  by  pledging 
said  bonds  in  the  manner  aforesaid  and  that  the  highest  priced 
now  obtainable  upon  the  sale  of  said  notes,  secured  by  said 
bonds  as  collateral  security  therefor,  would  be  94.77%  of  the 
par  value  of  said  notes. 

And  the  Commission,  being  satisfied  that  its  consent  and  au- 
thority for  the  issue  and  disposition  of  the  applicant's  said  notes 
and  bonds  should  be  granted,  it  is,  therefore 

Ordered :  That  said.  The  Cincinnati  Gas  and  Electric  Company 
be  and  it  hereby  is  authorized  to  issue  its  First  and  Refunding 
Mortgage,  5%,  40  year.  Sinking  Fund  G61d  Bonds  of  the  principal 
sum  of  $865,500.00,  and  that  said  bonds  be  sold  for  the  highest 
price  obtainable,  but  not  less  than  90%  of  the  par  value  thereof. 
It  is  further 

Ordered :  That  pending  the  sale  of  applicant's  said  bonds,  pur- 
suant to  the  terms  aforesaid,  said  bonds  may  be  pledged  as  col- 
lateral security  for  loans,  which  shall  be  of  the  greatest  sums  ne- 
gotiable, but  not  less  than  74.16  percentum  of  the'  par  value  there- 
for. It  is  further 

Ordered:  That  in  exercising  said  authority  herein  granted  to 
pledge  said  bonds,  said  The  Cincinnati  Gas  and  Electric  Company 
be  and  it  hereby  is  authorized  to  execute  and  issue  notes  of  the 
principal  sum  of  $642,642.00,  to  be  payable  not  later  than  two 
years  from  the  date  thereof,  to  bear  interest  at  the  rate  of  six 
percentum  per  annum,  and  the  payment  of  the  principal  and  inter- 
est thereon  to  be  secured  by  the  pledge,  as  collateral  security  there- 
for, of  the  aforesaid  bonds,  and  that  said  notes  be  sold  for  the  high- 
est price  obtainable,  but  not  less  than  94.77  percentum  of  the 
aforesaid  bonds,  and  that  said  notes  be  sold  for  the  highest  price 
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obtainable,  but  not  less  than  94.77  percentum  of  the  principal  sum 
thereof.    It  is  further 

Ordered :  That  the  proceeds  arising  from  the  sale  of  said  notes 
be  devoted  to  and  used  for  the  following  purposes,  and  no  other,  to- 
wit: 

(a)  The  payment  and  discharge  of  the  applicant's  indebt^ 
edness  to  The  Union  Gas  and  Electric  Company,  lessee  of  its 

property,  for  60  percentum  ($226,246.66)  of  the  cost  of  addi- 
tions, extensions  and  improvements  provided  to  applicant's 
facilities  by  said  lessee  within  the  calendar  year  1917,  as  fully 
set  forth  in  a  detailed  statement  appended  to  the  application 
herein  ^d  marked,  for  the  purpose  of  identification,  "Exhibit 
C"  which  Exhibit  C  hereby  is  made  a  part  of  this  order  by 
reference. 

(b)  The  payment  to  the  said  lessee  of  the  applicant's 
property  of  80%  ($382,785.00)  of  the  cost  of  other  additions, 
extensions  and  improvements  provided  and  to  be  provided  to 
applicant's  property  by  said  lessee  in  the  calendar  year  1918, 
at  a  total  cost  of  $478,481.00,  as  more  fully  set  forth  in  a  de- 
tailed estimate  appended  to  the  application  herein  and  marked, 
for  the  purposes  of  identification,  "Exhibit  E,"  which  Exhibit 
E  hereby  is  made  a  part  of  this  order  by  reference. 

It  is  further 

Ordered:  That  any  sale  of  said  bonds  under  pledge  shall  be 
public,  after  due  notice  by  proper  publications,  and  any  proceeds 
derived  from  such  sale  in  excess  of  the  accrued  and  unpaid  interest 
and  principal  of  applicant's  said  notes  and  the  reasonable  costs  of 
said  sale  shall  be  returned  to  the  applicant  and  by  it  held  subject  to 
the  further  order  of  this  Commission.    It  is  further 

Ordered:  That  the  proceeds  derived  from  any  other  sale  of 
said  bonds  in  excess  of  the  sum  required  to  pay  the  principal 
amounts  of  the  applicant's  said  notes  shall  be  held  by  the  appli- 
cant subject  to  the  further  order  of  this  Commission.    It  is  further 

Ordered :  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  present  disposition  of  said  bonds,  the  issue 
and  disposition  of  said  notes;  semi-annually,  within  16  days  after 
the  close  of  each  semi-annual  calendar  period,  the  expenditure  of 
the  monies  derived  from  the  sale  of  said  notes  pursuant  to  the 
terms  and  conditions  of  this  order,  and  that  upon  the  date  of  ma- 
turity of  said  notes,  the  manner  in  which  the  applicant  shall  have 
consumated  the  payment  thereof,  and  the  receipt  by  it  of  any 
monies  arising  from  the  sale  of  said  bonds  in  excess  of  the  princi- 
pal sum  of  said  notes,  and  the  then  present  disposition  of  the  said 
excess. 
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No.  1415*— In  the  Matter  of  the  Application  of  The  Cincinnati  Gaa 
and  Electric  Company  to  issue  and  sell  ($1^582,358)  Note8» 
to  Issue  ($2»134,500)  Bonds  as  Cidhiteral  to  Said  Notes. 


(Dated  March  18,  1918.) 

This  day,  after  full  hearing:,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cincinnati  Gas 
and  Electric  Company,  a  corporation  organized  under  the  laws  of 
Ohio,  asking  the  consent  and  authority  of  this  Commission  prim- 
arily to  issue  $2,184,500.00  of  its  First  and  Refunding  Mortgage, 
6%,  40  year,  Sinking  Fund  Gold  Bonds,  payable  April  1,  1956,  and, 
secondarily,  to  execute  and  issue  collateral  trust  notes  of  the  prin- 
cipal sum  of  $1,582,358.00,  bearing  interest  at  the  rate  of  6%  per 
annum,  maturing  not  later  than  two  years  from  the  date  thereof » 
and  payment  of  the  principal  and  interest  thereof  to  be  secured  by 
the  pledge  as  collateral  security  therefor  of  the  said  First  and  Re- 
funding Mortgage  Bonds  first  above  mentioned:  The  money  to  be 
procured  by  the  disposition  of  said  notes,  with  said  bonds  as  col- 
lateral security  therefor,  to  be  applied  toward  the  payment  for  the 
completion  of  the  construction  of  the  applicant's  new  Front  Street 
Power  Plant  in  the  City  of  Cincinnati,  Ohio,  to  do  which  the  appli- 
cant now  contemplates  and  estimates  a  required  expenditure  of 
the  sum  of  $1,470,273.09. 

Being  fully  advised  in  the  premises,  the  Commission  finds 

(a)  That  the  issue  of  applicants  said  bonds  of  said  prin- 
cipal sum  is  reasonably  required  for  the  construction,  comple- 
tion, extension  and  improvement  of  applicant's  facilities. 

(b)  That  the  money  to  be  procured  by  the  issue  of  said 
notes,  with  the  pledge  of  said  bonds  as  collateral  security 
therefor,  is  necessary  for  both  the  construction,  completion  and 
extension  and  improvement  of  applicants  facilities  and  the 
maintenance  and  improvement  of  its  service. 

(c)  That  a  proper  price  for  the  sale  of  the  applicant's 
said  bonds  would  be  not  less  than  90  percentum  of  the  par 
value  thereof. 

(d)  That  the  conditions  now  existing  in  the  financial 
markets  of  this  country,  and  which  will  exist  for  sometime 
to  come,  preclude  the  satisfactory  marketing  of  the  applicant's 
said  bonds  and  that  the  only  practicable  method  of  raising  the 
money  necessary  for  applicant's  said  purposes  is  by  plediginsr 
said  bonds  in  the  manner  aforesaid  and  that  the  highest  prices 
now  obtainable  upon  the  sale  of  said  notes,  secured  by  said 
bonds  as  collateral  security  therefor,  would  be  94.77%  of  Hie 
par  value  of  said  notes. 
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( '^  '  And  the  Commission,  being  satisfied  that  its  consent  and  au- 
thority for  the  issue  and  disposition  of  the  applicant's  said  notes 
and  bonds  should  be  granted,  it  is,  therefore 

Ordered :  That  said,  The  Cincinnati  Gas  and  Electric  Company 
be  and  it  hereby  is  authorized  to  issue  its  first  and  refunding  mort- 
gage 5%,  40  year  sinking  fund  gold  bonds  of  the  principal  sum  of 
$2,134,500.00,  and  that  said  bonds  be  sold  for  the  highest  price  ob- 
tainable, but  not  less  than  90%  of  the  par  value  thereof.  It  is 
further 

Ordered :  That  pending  the  sale  of  applicant's  said  bonds,  pur- 
suant to  the  terms  aforesaid,  said  bonds  may  be  pledged  as  col- 
lateral security  for  loans,  which  shall  be  of  the  greatest  sums  ne- 
gotiable, but  not  less  than  74.16  percentum  of  the  par  value  there- 
for. It  is  further 

Ordered:  That  in  exercising  said  authority  herein  granted  to 
pledge  said  bonds,  said  The  Cincinnati  Gas  and  Electric  Company 
be  and  it  hereby  is  authorized  to  execute  and  issue  notes  of  the 
principal  sum  of  $1,582,358.00,  to  be  payable  not  later  than  two 
years  from  the  date  thereof,  to  bear  interest  at  the  rate  of  six  per- 
centum per  annum,  and  the  payment  of  the  principal  and  interest 
thereon  to  be  secured  by  the  pledge  as  collateral  security  therefor 
of  the  aforesaid  bonds,  and  that  said  notes  be  sold  for  the  highest 
price  obtainable,  but  not  less  than  94.77  percentum  of  the  principal 
sum  thereof.    It  is  further 

Ordered :  That  the  proceeds  derived  from  the  sale  of  said  notes 
be  applied  to  the  payment  of  the  cost  of  completing  the  construc- 
tion of  the  applicants  new  Front  Street  power  plant  in  the  City  of 
Cincinnati,  the  estimated  cost  of  which,  as  submitted  by  the  appli- 
cant, will  be  the  sum  of  $1,470,273.09,  as  more  fully  set  forth  in  a 
detailed  statement  appended  to  the  application  herein,  which  has 
been  marked,  for  the  purposes  of  identification,  "Exhibit  B"  and 
hereby  is  made  a  part  of  this  order  by  reference,  nor  shall  said  pro- 
ceeds be  used  for  any  other  purposes  whatsoever.    It  is  further 

Ordered:  That  any  sale  of  said  bonds  under  pledge  shall  be 
public,  after  due  notice  by  proper  publication,  and  any  proceeds  de- 
rived from  such  sale  in  excess  of  the  accrued  and  unpaid  interest 
and  principal  of  applicant's  said  notes  and  the  reasonable  costs  of 
sale  shall  be  returned  to  the  applicant  and  by  it  held  subject  to  the 
further  order  of  this  Commission.    It  is  further 

Ordered :  That  the  proceeds  derived  from  any  other  sale  of  said 
bonds  in  excess  of  the  sum  required  to  pay  the  principal  amounts  of 
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the  applicant's  said  notes  shall  be  held  by  the  applicant  subject  to 
the  further  order  of  this  Clommission.    It  is  further 

Ordered :  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  present  disposition  of  said  bonds^  the  issue 
and  disposition  of  said  notes ;  semi-annually,  within  15  days  after 
the  close  of  each  semi-annual  calendar  period,  the  expenditure  of 
the  monies  derived  from  the  sale  of  said  notes  pursuant  to  the 
terms  and  conditions  of  this  order,  and,  upon  the  date  of  maturity 
of  said  notes,  the  manner  in  which  the  applicant  shall  have  con- 
sumated  the  payment  thereof,  and  the  receipt  by  it  of  any  monies 
arisinfiT  from  the  sale  of  said  bonds  in  excess  of  the  principal  sum  of 
said  notes,  and  the  then  present  disposition  of  the  said  excess. 


CALENDAR 
March  28-* 

1:30  p.  m.— AtpDllcation  B.  J.  Lang  yb.  WeBtem  Union  Telephone  Co. 

11  a.  m.— Application  Cecil  Mutual  Telephone  Co.  to  fbuy  stock  of  Cedl 
Telephone  Co. 

March  29 

9  a.  m. — Investigation  and  suspension  No.  87^--6teubenville,  East  Libertr 
&  B.  Valley  Ry.  Co. 

April  1— 

1:90  p.  m.— Application  Northeastern  Oil  A  Oas  Co.  to  issue  $450,000  pre- 
ferred stock. 

April  2— 

10  a.  m.— Leipsic  vs.  N.  W.  Ohio  Ught  Co. 


ATTORNEY  GENERAL 


Where  a  Village  Council  Has  Entered  Into  a  Contract  With  the 
Owners  of  an  Allotment  Within  the  Limits  of  Such  YiUage, 
Whereby  Such  Owners  Agree  to  Construct  Water  Mains  and  Ex- 
tensiwiSy  and  Such  Village  Agrees  to  Purchase  Such  Mains  With- 
in a  Period  of  Fiye  Years  at  a  Price  to  be  Agreed  Upon  and  to 
Pay  Water  Rentals  up  to  $350.00  per  Year  During  Such  Period, 
Such  Contract  is  Invalid. 


No.  1074— (Opinion  Dated  March  15,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offces,  Columbus, 

Ohio. 

Gentlemen:    Your  favor  is  received  in  which  you  submit  the 
following  statement  of  facts  and  inquiries: 


"Statement  of  Facts 

The  Village  of  Maumee,  Ohio,  has  entered  into  a  contract 
with  certain  realty  companies  in  accordance  with  ordinance 
passed  by  the  council  of  tiie  village,  granting  such  companiesi 
the  right  to  construct  water  mains  with  necessary  appurte- 
nances in  their  allotments,  all  of  which  allotments  are  withi'n 
the  boundaries  of  the  municipal  corporation,  such  construction 
to  be  done  at  the  expense  of  the  realty  companies.  The  con- 
tract further  agrees  that  the  village  shall  acquire  title  or  own- 
ership of  said  mains,  hydrants,  etc.,  by  purchase  from  the  own- 
ers thereof  on  or  before  five  years  from  date  of  contract.  The! 
village  further  agrees  to  turn  over  as  interest  on  the  investment 
to  the  realty  companies,  the  revenues  received  from  occupants 
or  owners  of  premises  for  water  furnished  within  said  allot- 
ments up  to  a  specified  maximum  amount  each  year. 

Question  1.  Is  such  a  contract  legal  and  binding  upon  the 
village? 

Question  2.  May  the  council  of  the  village  bind  its  suc^ 
cessors  to  purchase  said  mains,  etc? 

Question  3.  Is  there  any  authority  of  law  which  would 
empower  the  village  to  use  water  revenues  to  pay  interest  on 
this  private  investment?'* 

Upon  request,  you  submit  under  date  of  February  25,  1018>  a 
copy  of  the  contract  involved  in  your  above  inquiries. 

987 


988  Department  Reports 

It  appears  from  this  contract  that  the  owners  of  the  land  pro- 
posed to  the  village  that  they  would  construct  the  water  mains 
through  their  addition,  provided  the  village  would  furnish  water  to 
the  consumers  in  such  addition  at  the  same  price  and  on  the  same 
terms  and  conditions  as  water  is  furnished  to  other  consumers.  It 
appears  that  council  accepted  this  proposition  and  a  contract  was 
entered  into. 

Under  the  terms  of  this  contract  the  owners  agreed  to  make 
the  required  extensions  under  plans  and  specifications  furnished  by 
'^  civil  engineer  therein  nanled.  It  was  agreed  that  the  water  mains 
so  constructed  should  be  and  remain  the  property  of  the  owners 
of  the  land.  The  village  reserved  certain  control  over  making  of 
taps,  extensions  and  other  details. 

The  contract  contains  a  provision — 

"It  is  further  agreed  by  said  parties  that  the  village  of 
Maumee  shall,  on  or  before  five  years  from  the  date  thereof, 
'  .  acquire  the  title  to  and  ownership  to  said  water  mains,  hy- 
drants and  connections  and  attachments,  by  purchase  from  the 
owners  thereof  at  a  reasonable  price  to  be  determined  and 
agreed  upon  by  and  between  said  owners  and  the  Board  of 
Trustees  of  Public  Affairs  of  said  village,    ♦    ♦    ♦  " 

r 

There  is  a  further  provision  for  fixing  the  price  in  case  of  fail- 
ure to  agree. 

Said  contract  contains  this  further  provision — 

"Provided,  however,  that  all  revenues  received  from  occu- 
pants or  owners  of  premises  for  water  furnished  within  the 
said  'Manitou  Grounds'  shall  be  paid  by  the  said  village  to 
the  K.  T.  Company,  the  amount  so  paid,  however,  to  the  said 
company  shall  not  exceed  $350.00  per  annum,  which  amount  is 
deemed  to  be  the  reasonable  interest  upon  the  cost  of  installing 
said  water  mains,  connections,  hydrants,  etc.,  by  the  said  the 
K.  T.  Company  as  aforesaid ;  such  payments  to  be  made  semi- 
annualy  unless  the  village  of  Maumee  shall  acquire  the  title 
to  the  mains,  connections,  hydrants,  etc.*' 

It  appears  from  the  terms  of  this  contract  that  it  is  contem- 
'  plated  that  the  village  of  Maumee  shall  within  the  period  of  five 
years  purchase  such  water  mains  and  extensions  and  pay  the  own- 
ers thereof  a  reasonable  price  for  the  same.    The  amount  of  the 
^purchase  price  is  not  stipulated. 

There  is  no  statutory  provision  which  authorizes  a  village  coun- 
cil to  enter  into  a  contract  of  the  above  nature. 
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In  sections  3967  and  3970  General  Code,  which  cover  a  case 
where  persons  lay  down  water  mains  and  pipes  outside  the  limits 
of  a  municipal  corporation,  provision  is  made  for  the  purchase  of 
such  mains  by  the  municipal  corporation.  These  sections  apply  to 
water  mains  located  outside  the  limits  of  the  municipality.  In  the 
question  now  submitted,  the  water  mains  have  been  laid  within  the 
limits  of  the  municipal  corporation  and  these  sections  do  not  there- 
fore apply. 

The  council  of  a  village  has  only  such  authority  as  is  expressly 
granted  by  statute  or  which  is  necessarily  implied  in  order  to  carry 
out  the  powers  expressly  given. 

As  there  is  no  express  authority  of  statute  ^n^nting  to  council 
power  to  enter  into  a  contract  of  the  above  nature,  council  has  no 
such  authority  and  the  contract  is  invalid.  This  contract  is  not 
binding  upon  the  village  or  upon  the  land  owners. 

It  is  not  necessary  therefore  to  answer  your  second  and  third 
questions  as  the  contract  is  not  legal.  The  successors  to  the  village 
council  are  not  bound  thereby. 

Your  third  question  is  as  to  the  right  of  the  village  to  use  water 
revenues  to  pay  interest  on  a  private  investment.  Inasmuch  as  the 
present  conlzact  is  invalid,  I  do  not  deem  it  advisable  to  go  into  this 
question  at  the  present  time. 
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Where  a  School  District  Contains  Two  or  More  Banlos  and  the  Board 
of  Education  has  Used  Its  Best  Efforts  to  Secure  Bids  for  the 
Deposit  of  the  School  Funds  Under  Section  7605  General  Code, 
and  Such  Board  Finds  that  There  are  no  Other  Banlcs  ''Conveni- 
ently Located''  as  Provided  in  Section  7607,  General  Code,  and 
Such  Funds  are  Deposited  in  the  County  Treasury  Under  Auth- 
ority of  Section  4763  General  Code,  the  Members  of  Such  Board 
are  not  Liable  for  Interest  on  the  School  Funds  as  Provided  in 
Sectim  7609  General  Code.^It  is  Within  the  Discretion  of  the 
Board  of  Education  to  Determine  When  Banks  are  ''Convenient- 
ly Located"  Within  the  Meaning  of  Section  7607,  General  Code, 
and  the  Bureau  of  Supervision  and  Inspection  of  Public  OflBcers 
Cannot  Control  Such  Discretion,  Except  in  Case  of  Fraud,  Collu- 
sion, or  Clear  Abuse  of  Such  Discretion. — Phrase  "Conveniently 
Located"  as  Used  in  Section  7607  General  Code,  Cannot  be  De- 
fined so  as  to  Apply  to  all  Cases.  It  Should  be  Considered  in  Con- 
nection With  the  Particular  Circumstances  of  Each  Case. 


No.  1072— (Opinion  Dated  March  15,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen:    Under  date  of  January  25,  1918,  you  submit  the 
following  statement  of  facts  and  inquiries  to  this  department: 

'The  board  of  education  of  Medina,  Ohio,  used  their  best 
efforts  to  secure  bids  covering  deposit  of  funds  of  the  board  of 
education  under  the  provisions  of  section  7605  General  Code. 
There  are  three  banks  in  the  school  district.  The  board  was 
unable  to  secure  any  bids,  and  was  informed  that  their  fUnds, 
which  were  not  in  great  lamount,  were  not  cared  for  by  the 
banks.  Upon  which  the  board  placed  the  funds  in  the  custody 
of  tiie  county  treasurer  under  authority  of  section  4763  Genenal 
Code. 

Question  1.  In  view  of  the  above  statement,  can  the  mem- 
bers of  the  board  be  held  liable  for  2%  interest  on  the  funds 
as  set  forth  in  section  7609  General  Code. 

Question  2.  The  board  contends  that  other  banks  of  the 
county  are  not  conveniently  located  as  set  forth  in  section  7607 
General  Code.  Has  this  department  any  power  of  discretion  in 
deciding  what  a  convenient  location  may  be? 

Question  3.  Can  your  office  advise  us  construction  of  the 
meaning  of  'conveniently  located'?*' 

Section  7604  General  Code  provides  in  part: 

*'  *    *    *    the  board  of  education  of  any  school  district 
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by  resolution  shall  provide  for  the  deposit  of  any  or  all  mon^s 
coming  into  the  hands  of  its  treasurer*    *    *    *  »» 

Section  7605  General  Code  provides : 

'In  school  districts  containing:  two  or  more  banks  such 
deposit  shall  be  made  in  the  bank  or  banks,  situated  therein^ 
that  at  competitive  bidding  offer  the  highest  rate  of  interest 
which  must  be  at  least  two  per  cent  for  the  full  time  funds  of 
any  part  thereof  are  on  deposit.    ♦    ♦    ♦  " 

It  appears  from  your  statement  of  facts  that  the  board  of  edu- 
cation used  their  best  efforts  to  comply  with  the  above  provisions 
and  to  secure  a  depository.    The  banks  refused  to  tender  bids. 

Section  7607  General  Code  provides: 

"In  all  school  districts  containing  less  than  two  banks, 
after  the  ladoption  of  a  resolution  providing  for  the  deposit  of 
its  funds,  the  board  of  education  may  enter  into  a  -contract 
with  one  or  more  banks  that  are  conveniently  located  and  offer 
the  highest  rate  of  interest,  which  shall  not  be  less  than  two 
per  cent  for  the  full  time  the  funds  or  any  part  thereof  iura| 
on  deposit    ♦    ♦    ♦ »» 

The  district  now  in  question  does  not  come  within  the  letter  of 
the  above  provision,  as  it  contains  three  banks.  It  is  provided  in 
said  section  that  the  ''board  of  education  may  enter  into  a  contract 
with  one  or  more  banks  that  are  conveniently  located/' 

The  word  "may"  is  used  herein,  and  this  makes  it  discretion- 
ary with  the  board  to  enter  into  such  contract.  The  banks  must  be 
"conveniently  located." 

It  is  the  province  of  the  board  of  education  in  the  first  instance 
to  determine  whether  the  banks  are  conveniently  located.  Their 
discretion  in  this  matter  cannot  be  controlled  except  in  case  of 
fraud,  collusion,  or  clear  or  arbitrary  abuse  of  such  discretion. 

The  rule  is  stated  in  the  case  of  Pugh  Printing  Co.,  vs.  Yeat- 

man,  22  Cir.  Ct.  684,  wherein  the  second  branch  of  the  sylla- 

bus  reads : 

"The  courts  can  not  control  public  officers  in  the  exercise 
of  their  discretion.  It  is  only  when  the  courts  find  present 
some  of  the  equitable  grounds  of  fraud  or  mistake,  or  find 
the  decision  or  award  to  be  wrongful,  fradulent,  collusive  or 
arbitrary,  that  tiiiey  can  set  aside  or  restrain  their  conclusions 
or  determinations/' 

Your  department  in  its  supervisory  capacity  can  only  conlxol 
the  discretion  of  the  board  of  education  in  accordance  with  the 
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above  rule.  It  is  your  duty  to  call  attention  to  any  abuse  of  dis- 
cretionary power.  You  cannot  control  the  power  of  discretion 
granted  to  the  board  of  education. 

You  ask  as  to  the  liability  of  the  board  of  education  under  sec- 
tion 7609  General  Code.    This  section  provides : 

"  *  *  *  Upon  the  failure  of  the  board  of  education  ot 
any  school  district  to  provide  a  depository  according  to  law 
the  members  of  the  board  of  education  shsdl  be  liable  for  anjj 
loss  occasioned  by  their  failure  to  provide  such  depository^  ana 
in  addition  shall  pay  to  the  treasurer  of  the  school  funds  two 
per  cent,  on  the  average  daily  balance  on  the  school  funds 
during  the  time  said  school  district  shall  be  without  a  deposi- 
tory. Said  moneys  may  be  recovered  from  the  members  of 
the  board  of  education  for  the  use  and  benefit  of  the  school 
funds  of  the  district  upon  the  suit  of  any  taxpayer  of  the 
school  district." 

It  appears  in  your  statement  that'  the  board  of  education  did 
provide  for  a  depository  under  section  7504  General  Code,  and  asked 
for  bids  as  required  by  section  7605  General  Code,  but  no  bids  were 
received.  The  funds  were  then  deposited  with  the  county  treas- 
urer under  authority  of  section  4763  General  Code,  which  reads : 

"  *  *  *  In  all  village  and  rural  school  districts  which 
do  not  provide  legal  depositories  as  provided  in  section  7604 
to  7608  inclusive,  the  county  treasurer  shall  be  the  treasurer 
of  the  school  funds  of  such  districts." 

Under  the  circumstances  submitted,  the  members  of  the  board 
of  education  cannot  be  held  liable  for  interest  under  the  provisions 
of  section  7609  General  Code. 

You  ask  for  a  construction  of  the  phrase  "conveniently  located" 
as  used  in  section  7607  General  Code,  supra. 

The  word  "conveniently"  is  defined  at  page  817  of  volume  9  of 

Cyc: 

"In  a  convenient  manner,  commodiously,  without  diffi- 
culty; by  the  exercise  of  reasonable  diligence— so  used  with 
respect  to  the  performance  of  services  enjoined  upon  an  offi- 
cer by  law. 


»9 


"Convenient"  is  also  defined  at  page  815: 

"Adapted;  well  adapted,  or  adapted  to  an  end;  affording 
certain  facilities  or  accommodation;  appropriate;  becoming; 
beneficial;  commodious;  conducive  to  ease  or  comfort  in  any 
kind  of  performance;  easily  used;  fit;  just;  promotive  of  com- 
fort or  advantage;  proper;  rendering  some  act  or  movement 
easy  of  performance  or  freeing  it  from  obstruction;  service* 
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able ;  suitable ;  conducive  to  ease  or  comfort  in  any  kind  of 
performance;  suitable  for  a  required  purpose;  easily  used; 
serviceable/' 

It  would  be  difficult  to  define  the  phrase  ''conveniently  located'' 
so  as  to  meet  all  cases.  It  is  largely  a  question  of  fact,  to  be  de- 
termined by  the  circumstances  of  each  case. 

However,  in  order  to  be  conveniently  located  under  section 
7607  General  Code,  the  banks  must  be  adapted  to  the  use  of  the 
board  of  education  and  must  be  reached  without  unnecessary  diffi- 
culty. An  element  of  comparison  is  to  be  considered.  The  banks, 
or  some  of  them  at  least,  coming  under  the  terms  of  section  7607 
supra,  must  of  necessity  be  located  outside  the  school  district.  Such 
banks  need  not  be  as  convenient  as  banks  located  within  the  dis- 
trist.  This  element  must  be  taken  into  consideration  in  construing 
and  applying  said  phrase.  A  more  definite  answer  cannot  be  safely 
given. 


Where  Application  has  been  Made  Under  Authority  of  Sections  3768 
Genersd  Code,  to  Construct  a  Street  Railroad  Within  a  Municipal 
Corporation,  Council  has  no  Authority  to  Proceed  Under  Such 
Application  for  Any  Purpose  Until  Published  Notice  of  Such  Ap- 
plication has  been  Made  Once  a  Week  for  Three  Consecutive 
Weeks  as  Provided  in  Section  3769  General  Code. 


No.  1070— (Opinion  Dated  March  12,  1918.) 

The  Bureau  of  Inspection  and  Supervision  of  Public  Ofiices,  Colum- 
bus, Ohio. 
Gentlemen:     Under  date  of  March  7,  1918,  the  Hon.  Asa  E. 

Ward,  City  Solicitor  of  Marietta,  Ohio,  submits  a  question  which 

is  of  general  interest  and  the  opinion  is  therefore  addressed  to  you. 

A  copy  of  this  opinion  is  also  sent  to  Mr.  Ward. 
The  inquiry  is  as  follows : 

''The  city  of  Marietta,  is  about  to  receive  an  application 
for  leave  to  construct  a  street  railway  in  the  city. 

''I  am  in  doubt  as  to  the  proper  procedure  under  section 
8769  G.  C,  as  to  whether  or  not  it  is  necessary  to  give  public 
notice  of  the  application  therefor,  before  the  ordinance  or  reso- 
lution establishing  route  and  authorizing  advertisement  for 
bids,  or  to  pass  the  necessary  resolution  establishing  route 
and  authorizing  advertising  for  bids,  and  then  give  the  proper 
notice  by  publication  of  the  said  application,  as  seems  to  be 
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the  pjrocedure  laid  down  by  Ellis'  Ohio  Municipal  Code,  at  page 
211/' 

Section  3768  General  Code  reads  as  follows : 

''No  corporation,  individual  or  individuals  shall  perform 
any  work  in  the  construction  of  a  street  railroad,  until  appli- 
cation for  leave  is  made  to  the  council  in  writing,  and  the  coun- 
cil by  ordinance  has  granted  permission,  prescribed  the  terms 
and  conditions  upon,  and  the  manner  in  which  the  road  shall 
be  constructed  and  operated,  and  the  streets  and  alleys  to  be 
used  and  occupied  therefor,  but  the  council  may  renew  any  such 
grant  at  its  expiration  upon  such  conditions  as  miay  be  con- 
sidered conducive  to  the  public  interest." 

Under  the  terms  of  this  section  the  first  thing  required  is  the 

making  of  the  written  application  to  council. 

Section  3769  of  the  General  Code  reads : 

''Nothing  mentioned  in  the  preceding  section  shall  be  done, 
no  ordinance  or  resolution  to  establish  or  define  a  street  rail- 
road route  shall  be  passed,  no  action  inviting  proposals  to  c(mi- 
struct  and  operate  such  railroad  shall  be  taken  by  the  council, 
and  no  ordinance  for  the  purpose  specified  in  such  section 
shall  be  passed,  until  public  notice  of  the  application  therefor 
has  been  given  by  the  clerk  of  the  council  once  a  week,  for 
the  period  of  at  least  three  consecutive  weeks  in  one  or  more 
of  the  daily  papers,  if  there  be  such,  and  if  not,  then  in  one  or 
more  of  the  weekly  papers  published  in  the  corpomtion.' 


f» 


This  section  specifically  provides  that  none  of  the  things  men- 
tioned in  section  3768  of  the  General  Code  shall  be  done  until  public 
notice  of  the  application  shall  be  given  once  a  week  for  three  con- 
secutive weeks.  It  further  provides  that  no  ordinance  or  resolu- 
tion to  establish  the  route  shall  be  passed  until  notice  of  such  appli- 
cation has  been  made. 

Therefore  upon  the  filing  of  the  application,  as  provided  for  in 
section  3768,  General  Code,  the  next  step  is  to  give  public  notice  of 
the  filing  of  such  application  once  a  week  for  three  consecutive 
weeks,  as  provided  in  section  3769,  General  Code.  Council  has  no 
authority  to  pass  an  ordinance  or  resolution  establishing  the  route 
and  authorizing  advertisement  for  bids  until  after  such  notice  has 
been  made. 
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Humane  Societies  Organized  Under  Authority  of  Secticm  10066  and 
10067  General  Code,  do  not  Require  the  Certificate  of  Character 
From  the  Board  of  State  Charities  as  Required  by  Section  1352- 
2^ — Cases  of  Delinquent  Children  Prosecuted  by  the  Humane  So- 
ciety Should  be  Brought  Before  the  Juvenile  Courts — Section 
1670  eneral  Code  Affecte  10083  General  Code,  to  the  Extent  that 
it  is  not  Mandatory  that  a  Delinquent  Defendant  or  Neglected 
Child  Should  be  Placed  Under  the  Guardianship  of  the  Agent  of 
the  Humane  Society. — ^The  Juvenile  Court's  Act  does  not  Affect 
the  Jurisdiction  of  Other  Courts  for  Non-support  of  Childr^i 
Except  Where  it  is  Necessary  to  Establish  the  Delinquency  of  a 
Child  Before  such  Non-support  Can  be  Established* 


No.  1064— (Opinion  Dated  March  12,  1918.) 

Board  of  State  Charities,  Columbus,  Ohio. 

Gentlemen:    On  January  23,  1918,  you  addressed  to  this  de- 
partment the  following  request  for  an  opinion: 

''In  attempting  to  apply  the  provisions  of  Section  1852-1, 
we  are  confronted  with  a  number  of  conditions,  obtaining  i|h 
so-called  humane*  societies  of  the  State,  whose  activities  may 
be  placed  in  three  groups: 

I.  Societies  which  seem  to  mi^ntain  work  only  relating  to 
protection  of  animals  and  prosecutions  for  abuses  thereof. 

II.  Societies  which,  in  addition  to  the  animal  protection, 
also  prosecute  parents  for  non-support  and  other  cases  of 
neglect  of  children,  but  do  not  attempt  to  assume  any  legal 
responsibility  for  tixe  children  after  prosecutions,  or  to  per- 
form any  other  form  of  personal  guardianship  over  them. 

III.  Societies  which,  in  addition  to  the  above  activities. 
do,  by  court  action,  acquire  guardianship  of  children  ana 

exercise  full  legal  authority  and  care  for  and  over  them. 

Section  10067  authorizes  societies  to  be  organized,  some 
of  which  are  styled  as  humane  societies  and  some  as  societies 
for  the  prevention  of  cruelty  to  animals. 

Section  10063  states  that  the  objects  of  such  societies, 
among  other  things,  shall  be  for  the  prevention  of  cruelty 
especially  to  children  and  animals. 

Section  10070  provides  for  the  appointment  of  agents  to 
prosecute  persons  guilty  of  acts  of  cruelty  to  persons  and 
animals. 

Section  10081  provides  that  an  officer  or  agent  of  such  a 
society  may  remove  a  child  from  parents  or  persons  having 
charge  thereof,  by  taking  possession  summarily. 

Section  10082  provides  for  a  method  of  notice  to  be  served 
on  parents  and  concludes  with  this  sentence,  ^When  said  period 


996  Department  Reports 

of  two  weeks  from  the  time  of  publication  shall  have  elapsedi 
said  court  shall  have  full  jurisdiction,  to  deal  with  the  child  as 
provided  by  this  chapter/ 

Section  10083  states  that  the  probate  court  shall,  under 
certain  conditions,  make  an  order  conferring  on  the  general 
agent  the  powers  of  guardian  over  a  child. 

Section  5653  provides  that,  under  certain  conditions, 
balances  in  the  Sheep  Fund  may  be  paid  to  the  society  for 
the  prevention  of  cruelty  to  children  and  animals.- 

Section  13440  provides  a  schedule  of  fees  to  be  paid  from 
county  funds  to  an  attorney  of  a  humane  society  or  its  agen^ 

Section  1683-1  provides  that  Juvenile  Court  Judges  shaU 
have  jurisdiction  of  all  misdemeanors  against  minors. 

Having  the  above  sections  in  mind,  we  submit  to  your 
consideration  the  following  questions: 

(1)  Does  the  fact  that  such  societies  have  a  legal  auth- 
ority to  do  many  things  for  the  protection  of  children  require 
those  in  group  one  to  be  certified  by  the  Board  of  State  Char- 
ities ? 

(2)  Are  societies  coming  under  the  scope  of  group  two 
subject  to  annual  certification? 

(3)  Does  the  refusal  of  certification  of  a  humane  society, 
or  similar  organization,  have  any  effect  upon  the  legal  right 
of  animals  or  children,  or  both,  with  or  without  the  public 
financial  assistance  provided  in  sections  10072,  10076,  5653 
and  13440? 

(4)  Does  the  act  of  taking  possession  of  a  mistreated 
child,  as  provided  in  section  10081,  make  a  society  which  the 
agent  represents  subject  to  lannual  certification? 

(5)  Does  the  general  Juvenile  Court  Law  amend  by  im- 
plication the  requirements  in  the  Humane  Society  Law  about 
bringing  cases  before  the  Probate  Judge;  that  is,  should  such 
cases  be  brought  before  the  Juvenile  Court  instead? 

(6)  Does  the  Juvenile  Court  Law  remove  the  compulsory 
provision  in  section  10083  concerning  the  placing  of  the  child 
under  the  care  of  a  humiane  society  or  its  agent? 

(7)  Does  section  1683-1  warrant  an  interpretation  to 
the  effect  that  all  cases  of  non-support,  including  abuses  and 
other  offenses  against  the  welfare  of  children,  as  defined  in 
sections  1645,  1646,  1654,  1655,  12970  and  probably  others, 
must  be  brought  before  the  Juvenile  Court?" 

I 

The  questions  asked  by  you  were  partially  answered  in  a  former 
opinion  rendered  to  your  Board  under  date  of  December  15,  1917. 
The  answer  at  that  time  was  made  against  my  own  opinion  as  to  its 
correctness  because  I  deferred  to  the  decision  of  the  Circuit  Court 
of  Cuyahoga  County,  which  had  theretofore  determined  that  so- 
cieties for  the  prevention  of  cruelty  to  animals  under  the  statute 
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must  secure  the  approval  of  your  department  before  being  entitled 
to  file  articles  of  incorporation. 

I  have  delayed  answering  your  present  inquiry  because  shortly 
before  receiving  it  I  was  informed  that  the  same  question  was  again 
raised  in  an  action  brought  in  the  Court  of  Appeals  of  Cuyahoga 
County,  being  State  ex  rel  Cleveland  Animal  Protective  League  vs. 
County  Commissioners  and  County  Auditor  of  Cuyahoga  County. 
That  cause  has  now  been  determined  and  I  have  a  transcript  of  the 
record  before  me,  as  well  as  the  briefs  of  counsel.  It  is  held  that 
these  societies  do  not  require  your  approval. 

The  requirement  of  section  1352-2  General  Code  is  as  follows : 

"No  association  whose  object  may  embrace  the  care  of 
dependent,  neglected  or  delinquent  children  or  the  placing  of 
such  children  in  private  homes  shall  hereafter  be  incorporated 
unless  the  proposed  articles  of  incorporation  shall  have  been 
submitted  first  to  the  board  of  state  charities.  The  secretary 
of  state  shall  not  issue  a  certificate  of  incorporation  unless 
there  shall  first  be  filed  in  his  ofiice  the  certificate  of  the  board 
of  state  charities  that  it  has  examined  the  articles  of  in- 
corporation, and  that  in  its  judgment  the  incorporators  are 
reputable  and  respectable  persons,"  etc. 

It  is  to  be  noted  that  this  section  applies  to  and  includes  so- 
cieties the  object  of  which  is  the  care  of  dependent,  neglected  or 
delinquent  children  or  the  placing  of  such  children  in  private  homes. 

Societies  for  the  prevention  of  cruelty  to  animals  organized 
under  sections  10066  and  10067  General  Code  are  required  to  have 
as  their  object  the  inculcation  of  humane  principles  and  the  enforce- 
ment of  laws  for  the  prevention  of  cruelty,  especially  to  children 
and  animals ;  so  that  no  matter  under  which  section  the  society  is 
organized  its  objects  are  the  same.  There  is  no  such  thing  as  a 
society  for  the  prevention  of  cruelty  to  animals  that  is  not  also  a 
society  for  the  prevention  of  cruelty  to  children.  What  is  held  by 
the  court,  however,  is  that  this  casual  care  that  is  taken  on  behalf 
of  children  by  prosecuting  those  guilty  of  acts  of  cruelty  to  them 
does  not  embrace  the  "care  of  dependent,  neglected  or  delinquent 
children"  in  the  sense  in  which  the  term  is  used  in  section  1352-2 
G.  C. ;  that  this  latter  section  is  intended  to  apply  to  those  who  in 
some  sense  have  the  continued  care  or  disposition  and  control  of 
children.  The  brief  filed  in  this  case  show  that  the  court  had  before 
them  the  subjects  provided  for  in  sections  10081  and  10082  G.  C. 

Section  10081  provides  that  in  a  certain  contingency  the  officer 
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of  the  society  for  the  prevention  of  cruelty  to  animals  may  take 
possession  of  a  child  summarily. 

Section  10082  provides  what  he  shall  then  do,  which  in  sub- 
stance is  to  place  the  child  at  the  disposition  of  the  probate  court, 
who  shall  fix  a  timet  and  place  of  hearing,  which  must  be  at  least 
two  weeks  after  publication  is  made. 

Section  10083  provides  that  the  probate  judge  may  at  the  hear- 
ing take  possession  and  control  of  the  child  from  the  parent,  and 
make  an  order  conferring  upon  the  general  agent  of  the  society 
the  powers  of  a  guardian  as  to  the  child.  Here  indeed  at  the  last 
is  permanent  care  of  a  neglected  child.  It  is  not,  however,  in  the 
society  but  in  the  general  agent  of  the  society,  who  must  receive  his 
appointment  from  the  probate  court,  which  it  is  presumed  in  all 
cases  is  a  sufficient  certification  and  finding  of  his  fitness.  Upon 
this  theory  evidently  the  Court  of  Appeals  has  found  that  these 
societies  do  not  require  the  certificate  of  character  from  your  de- 
partment, and  this  of  necessity  answers  your  first,  second,  third 
and  fourth  inquiries. 

Answering  your  fifth  inquiry  as  to  the  jurisdiction  of  the  juve- 
nile court:  this  jurisdiction  is  conferred  by  section  1642,  and  is 
therein  defined  to  be 

''over  and  with  respect  to  delinquent,  neglected  and  depend- 
ent minors,  under  the  age  of  eighteen  years,  not  inmates  of  4 
state  institution,  or  any  institution  incorporated  under  the 
laws  of  the  state  for  the  care  and  correction  of  delinquent,  neg- 
glected  and  dependent  children,  and  their  parents,  guardians, 
or  any  person,  persons,  corporation  or  agent  of  a  corporation, 
responsible  for,  or  guilty  of  causing,  encouraging,  aiding, 

abetting  or  contributing  toward  the  delinquency,  neglect  or 
dependency  of  such  minor,  and  such  courts  shall  have  juris- 
diction to  hear  and  determine  any  charge  or  prosecution 
against  any  person,  persons,  corporations,  or  their  agents,  for 
the  commission  of  any  misdemeanor  involving  the  care,  pro- 
tection, education  or  comfort  of  any  such  minor  under  the 
age  of  eighteen  years." 

It  will  be  seen  that  the  jurisdiction  here  given  is  not  by  its  ex- 
press terms  made  exclusive. 

Section  1669,  however,  enacts  as  follows: 

''When  a  minor  under  the  age  of  eighteen  years  is  ar- 
rested, such  child,  instead  of  being  taken  before  a  justice  of 
the  peace  or  police  judge,  shall  be  taken  directly  before  such 
juvenile  judge;  or,  if  the  child  is  taken  before  a  justice  of  the 
peace  or  a  judge  of  the  police  court,  it  shall  be  the  duty  of  such 
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justice  of  the  peace  or  such  juds^e  of  the  police  court,  to  trans- 
fer the  case  to  the  judge  exercising  the  jurisdiction  herein 
provided." 

Sections  1644  to  1648  G.  C.  make  provision  as  to  who  are  such 
delinquent,  neglected  and  dependent  children,  and  provide  the  pro- 
ceedings in  reference  thereto,  which  in  all  cases  are  before  the 
juvenile  court.  The  combined  effect  of  these  different  sections 
evidently  does  by  implication  amend  the  sections  to  which  you  refer 
and  require  these  proceedings  to  be  before  the  juvenile  court  rather 
than  the  probate  judge,  as  it  would  necessarily  follow  that  in  any 
case  such  child  in  order  to  be  taken  under  section  10081  by  such 
officer  would  come  under  the  description  of  "delinquent  children." 

As  to  your  sixth  question,  if  the  child  in  question  be 
delinquent,  dependent  or  neglected,  it  is  required  by  section  1670 
that  it  be  placed  in  the  ''detention  home,"  and  by  the  operation  of 
the  statutes  above  quoted  generally  the  child  becomes  a  ward  of  the 
juvenile  court.  It  therefore  does  affect  section  10088  at  least  to 
the  extent  that  it  is  not  mandatory  that  such  child  be  placed  under 
the  guardianship  of  the  agent  of  the  society. 

As  to  your  seventh  question,  the  jurisdiction  given  the  juvenile 

court  under  section  1683-1  is 

"of  all  misdemeanors  against  minors,  and  of  offenses  pre- 
scribed in  sections  928,  6344,  6345,  6373,  12664,  12666,  12767, 
13031,  13035  and  13038." 

The  language  of  this  section  is  in  form  permissive  and  upon 
examination  it  appears  that  it  is  not  intended  to  give  exclusive  jur- 
isdiction to  the  juvenile  court,  but  only  concurrent  jurisdiction  with 
other  courts  in  which  the  offenses  referred  to  were  already  cogniza- 
ble. The  said  offenses  may  therefore  be  prosecuted  by  indictment 
and  otherwise  in  other  courts  the  same  as  before  the  enactment  of 
this  section,  except  where  by  the  express  terms  of  the  different  sec- 
tions or  by  necessary  implication  the  jurisdiction  of  the  juvenile 
court  is  exclusive.  This  exclusive  jurisdiction  undoubtedly  exists 
in  all  cases  where  the  judgment  of  the  court  acts  directly  on  the  in- 
fant himself,  as  for  instance  in  section  1654  it  is  provided  as  fol- 
lows: 

"If  in  his  judgment  it  is  for  the  best  interest  of  a  delin- 
quent minor  under  the  age  of  seventeen  years,  the  judge  may 
impose  a  fine  upon  such  delinquent  not  exceeding  ten  dollars, 
and  he  may  order  such  person  to  stand  committed  until  fine 
and  costs  are  paid." 
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The  judge  here  referred  to  is  undoubtedly  none  but  the  juvenile 
judge.  The  section  is  in  the  chapter  headed  "Juvenile  Court"  and 
the  context  undoubtedly  indicates  that  it  is  the  judge  of  that  court 
who  is  meant. 

The  same  may  be  said  as  to  all  offenses  against  a  delinquent 
child.  There  is  no  court  but  the  juvenile  court  that  has  power  to 
declare  such  delinquency,  and  it  follows  that  when  in  a  prosecution, 
for  an  offense  against  an  infant,  it  is  necessary  to  establish  such 
delinquency  as  a  substantive  part  of  the  offense  against  a  delin- 
quent, only  a  juvenile  court  can  have  cognizance  of  the  case. 

Section  1655  G.  C.  provides  as  follows: 

"Whoever  is  charged  by  law  with  the  care,  support, 
maintenance  or  education  of  a  minor  under  the  age  of  eigh- 
teen years,  and  is  able  to  support  or  contribute  toward  the 
support  or  education  of  such  minor,  fails,  neglects,  or  refuses 
so  to  do,  or  who  abandons  such  minor,  or  who  unlawfully  beats, 
injures,  or  otherwise  ill  treats  such  minor,  or  causes  or  allows 
him  or  her  to  engage  in  common  begging,  upon  complaint  filed 
in  the  juvenile  court,  as  provided  in  tiiis  chapter,  shall  be  fined 
not  less  than  ten  dollars,  nor  more  than  five  hundred  dollars, 
or  imprisoned  not  less  than  ten  days  nor  more  than  one  year, 
or  both.  Such  neglect,  non-support,  or  abandonment  shall  be 
deemed  to  have  been  committed  in  the  county  in  which  such 
minor  may  be  at  the  time  of  such  neglect,  non-support,  or 
abandonment  Each  day  of  such  failure,  neglect,  or  refusal 
shall  constitute  a  separate  offense,  and  the  judge  may  order 
that  such  person  stand  committed  until  such  fines  and  costs 
are  paid." 

The  reference  to  "the  judge"  in  the  latter  part  of  the  section 
seems  to  indicate  or  rather  assume  that  the  juvenile  judge  will  al- 
ways be  the  one  before  whom  such  offender  is  tried.  However,  sec- 
tion 12970  G.  C.  describes  almost  the  identical  offense,  and  there  is 
no  doubt  but  what  it  may  be  the  subject  of  indictment  and  trial  in 
the  ordinary  criminal  courts,  because  its  enactment  precedes  the 
delinquent  child  and  juvenile  court  laws  and  there  is  nothing  to  take 
away  the  established  jurisdiction  of  the  courts  existing  at  the  time 
of  their  passage. 

Offenses  against  this  last  section  may  also  be  prosecuted  in  the 
juvenile  court  under  section  1683-1  G.  C.  as  being  a  "misdemeanor 
against  minors." 

With  these  suggestions  it  can  be  determined  in  each  case  what 
courts  may  entertain  such  jurisdiction  and  the  various  statutes  will 
not  here  be  discussed  or  enumerated. 
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SYLLABI  OF  REPORTED  CASCa. 

15571 — Henry  R.  Heffner,  taxpayer, 
etc.  vs.  T.  D.  Krlnn  et  al.  Error  to  the 
Court  of  Appeals  of  Pickaway  County. 

1.  Subject  to  other  proTisions  of 
the  statutes  of  this  state,  limiting  the 
total  issue  of  bonds  for  any  and  all 
purposes.  Section  393 :^»  General  Code, 
as  amended  May  15,  1911  (102  O.  L.. 
262),  authorizes  the  council  of  a  mu- 
nicipal corporation  to  issue  ibonds  for 
the  purposes  named  in  that  Section^ 
and  within  the  limitations  named  in 
Sections  3940  and  3941,  General  Code; 
but  where  it  is  proposed  to  issue  bonds 
in  excess  of  the  limitations  named  in 
these  Sections  the  queS'tion  of  issuing 
such  bonds  must  be  submitted  to  the 
electors  of  the  municipality. 

2.  Where  bonds  are  proposed  to 
be  issued  under  the  authority  of  Sec- 
tion 3939,  General  Code,  and  within 
the  limitations  named  in  Sections  3^40 
and  3941,  General  Code,  the  counrll  of 
a  municipal  corporation  is  required  to 
pass  but  one  ordinance  authorizing 
the  issue  of  such  bonds  In  order  to 
complete  the  legislation  necessary  to 
make  the  pay  for  such  public  improve- 
ment. 

3.  Under  ithe  provisions  of  Section 
4227-1,  General  Code,  as  amended 
April  17,  19±4,  (103  O.  L.,  211),  such 
ordinance  may  be  proposed  by  initia- 
tive petition,  and,  if  approved  by  a 
majority  of  the  electors  voting  upon 
the  question  of  Its  adoption,  no  other 
or  further  ordinance,  resolution  or 
measure  is  required  to  authorize  the 
issue  of  such  bonds.  , 

4.  Where  it  Is  proposed  to  i^sue 
bonds  of  a  municipal  corporation  for 
any  purpose  named  in  Section  3939, 
General  Code,  in  excess  of  the  limita- 
tions named  in  Sections  3940  and  3941, 
General  Ck>de,  and  within  the  limita- 
tions of  the  total  amount  of  bonds 
that  may  be  issued  for  any  and  all  pur- 

oses  the  municipal  council  is  required 
to  pass  a  preliminary  resolution  by  an 
afTirmative  vote  of  not  less  than  two- 
thirds  of  all  the  members  eleoted  or 
appointed  tliereto,  declaring  it  neces- 
sary ot  issue  and  sell  !bonds,  stating 
the  purpose  and  amount  of  such  issue, 
and  fixing  a  date  upon  which  the  ques- 
tion of  issuing  and  selling  such  bonds 
shall  'be  submitted  to  the  electors  of 


the  corporation. 

5.  Such  preliminary  resolution  is 
the  first  measure  required  to  be 
passed  by  council  within  the  meaning 
of  that  term  as  used  in  Section  4227-8, 
General  Code,  as  amended  April  17, 
1913  (103  O.  L.,  211). 

Judgment  affirmed. 

Nichols,  S.  J.,  Wanamaker,  Newman, 
Jones,  Matthias  and  Johnson,  J  J.,  con- 
cur. 


15703 — The  Cleveland  &  Western 
Coal  Co.  vs.  P.  C.  O'Brien,  as  treas- 
urer of  Ouyahotfca  County,  Ohio.  Er- 
ror to  the  Court  of  Appeals  of  Cuya- 
hoga County. 

NEWMAN,  J. 

Money  of  a  corporation  organized 
under  the  laws  of  Ohio  on  deposit  in 
a  bank  located  outside  of  the  state  of 
Ohio  is,  under  the  provisions  of  Sec- 
tion 5328,  General  Code,  subject  to 
taxation  in  this  state. 

Judgment  affirmed. 

Nichols,  C.  J.,  Wanamaker,  Jones, 
Matthias,  Johnson  and  Donahue,  JJ., 
concur. 


15457 — State  of  Ohio  vs.  Reuben 
Ellis.  Exceptions  by  the  Prosecuting 
Attorney  to  the  decision  of  the  Court 
of  Common  Pleas  of  Hamilton  County. 

WAjNAMAKER,  J. 

1.  In  a  voir  dire  examination  of 
veniremen  to  qualify  them  as  fair  and 
impartial  jurors  under  the  constitu- 
tion and  the  law,  such  examination, 
wliere  not  specifically  controlled  by 
statute,  is  largely  in  the  discretion  of 
the  trial  judge,  and  no  prejudicial  er^ 
ror  can  be  assigned  in  connection  with 
such  examination  of  such  discretion. 

2.  A  venireman's  opinion  as  to  the 
wisdom  or  unwisdom  of  a  recommen- 
dation of  mercy  upon  a  conviction  of 
murder  in  the  first  degree  is  not  sub- 
ject to  inquiry  upon  a  voir  dire  exam- 
ination of  the  venireman. 

3.  Whether  or  not  a  recommenda- 
tion of  m^rcy  shall  be  made  upon 
finding  an  accused  guilty  of  murder  in 
the  first  degree  is  a  matter  Tested 
fully  and  exclusively  in  the  disere> 
tlon  of  the  jury. 

ESxceptions  sustained. 
Nichols,  Newman  and  Matthias,  JJ., 
concur. 
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NEW   INCORPORATIONS. 

Majestic  Knittin«:  Mills  Co.,  Cleve- 
land, $20,000.  Sidney  N.  Weltz,  Ar- 
thur H.  Llchtig,  Vaughan  H.  Kauf- 
man, Harry  Pott,  Mary  E.  Kelly. 

Akron  Hebrew  Ladies'  Hospital  Co., 
Akron,  $6,000.  Bertha  Leeper,  Mary 
Cohen,  Qoldie  Schorin,  Rose  Belenky, 
Mary  Holub,  Anna  Kondritzer,  Freda 
Schulman. 

Alliance  Guaranty.  Co.,  Alliance, 
1500,000.  S.  L.  Sturgeon,  F.  A.  Holies, 
W.  J.  Rose,  Max  iGtelger,  B.  F.  Wey- 
■brecht,  Morris  W.  Geiger. 

Lawndale  Supply  Co.,  Kenmore,  $5,- 
000.  C.  C.  Ries,  H.  D.  Jameson,  H.  H. 
Hoislngton,  J.  H.  Bergdorf,  William 
Spitznas.     General  merchandise. 

BeAle-Wayne  Fuel  Co.,  Cincinnati, 
$20,000.  D.  E.  Brown.  H.  E.  Christ- 
man,  L.  H.  Stone,  J.  H.  Briscoe,  J.  L. 
Bradiy. 

Camipbell-Finfrock  Co.,  Piqua,  $5,- 
000.  F.  E.  Campbell,  C.  A.  Campbell, 
J.  D.  Flnfrock,  Ethel  Finfrock,  Henry 
Finfrock.    Undertaking. 

Dueo^Serve  Co.,  Cleveland,  $1,000. 
Robert  S.  English,  Robert  A.  Kelly, 
Harry  E.  Davis,  Michael  J.  Byrth, 
William  If.  I^arker.  Automobile  ac- 
cessories. 

Parshall  Battery  Service  Co.,  Cleve- 
land, $20,000.  C.  B.  Bayly,  E.  M.  Kir- 
ley,  Harvey  S'pilka,  Allnton  DeWItt, 
W.  J.  Hawley. 

Kohn  Co.,  Columbus,  $5,000.  ^. 
Kohn,  Charles  F.  Hodge,  Harry  E. 
Monticue,  S.  Boenheim,  H.  Jenkins. 
Liquor. 

Farmers'  Realty  Co.,  Jefferson,  $10,- 
000.  A.  J.  Cutllp,  Charles  Barr,  J.  W. 
Underwood,  Charles  K.  Cutlip,  Al- 
fred W.  Place. 

Piney  Fork  Consolidated  Oil  and 
Gas  Co.,  Mingo  Junction,  $25,000.  An- 
drew S.  Barnes,  /George  W.  Meager, 
Walter  C.  Ong,  Jlasper  Dallas,  John 
J.  Azallion. 

Western  Waate  Material  Co.,  Cleve- 
land, $20,000.  Sam  Gordon,  Isadore 
Brook,  Morris  Bonchek,  Nathan  Kel- 
ler, R.  I.  Stabe. 

Randolph  Co.,  Cleveland,  $25,000. 
O.   D.  Eshelman,     Harriet     Buhliner, 


Laura  De  Mara,  Erith  Rodsers,  Im  C. 
Shaver.  (Owning  stock  in  BlFming- 
ham  F'arm  Garden  Company  and  loan- 
ing money  upon  security.) 

White  City  Wet  Waah  Laundry  Co., 
Cleveland,  $10,000.  Edward  Kaplan, 
J.  Kaplan,  J.  Miller,  EiSther  Splelman, 
Ida  Miller. 

W.  W.  Weel  Co.,  Cleveland.  $10,000. 
W.  R.  Godfrey.  Don  P.  Mills,  M.  W. 
Spear,  P.  Haller,  L.  Dreher.  (Mort- 
gage securities.) 

Mann  Bros.  Co.,  Cleveland.  $10,000. 
L.  E.  Edson,  F.  L.  Mann,  R.  E.  Mann. 
(George  F.  Meters,  Charles  A.  Edson. 
(Storage  and  carta«:e  business.) 

Atlas  Insurance  Agency  Co.,  Cleve- 
land. $10,000.  A.  E.  Sicha,  Jaroslav 
Nimiberger,  J.  F.  Rybak,  S.  V.  Palda. 
John  S.  Broz,  Joseph  Malecek. 

Brockway  Motor  Truck  Co., 
Youngstown,  $10,000.  George  A. 
Brockway,  Lewis  Stocker,  Kalmer  T. 
Sanders,  Arthur  Nelson,  Frank  L. 
desch. 

Qhfo  Toy  and  Novelty  Co.,  Cleve- 
land, $10,000.  George  H.  Schwan. 
Paul  Schwan.  Jr.,  Ernst  C.  Schwan, 
Carl  W.  Neubrand,  Gust  G.  Gilbert. 

American  Canadian  Wheat  0>.,  Ak- 
ron, $25,000.  Charles  H.  Spence,  S.  O. 
Rexroad.  Samuel  T..  Craig,  F.  A.  Rees. 
I.  M.  Mosser. 

Hiilett-Boyd  Co.,  Cleveland,  $50,000. 
F.  E.  Hulett,  Charles  A.  Boyd,  Hamy 
F.  Cllnes,  F.  D.  Williams,  John  H. 
Madden. 

A.  Ash  &  Son  Company,  Dayton. 
$100,000.  Sidney  Elsenberger,  Helen 
Eisenberger,  Isaac  Elsenberger,  TYank 
McBride.  Ehnma  Ach. 

Tyckan-Vulcs  Novelty  Co.,  Cleve- 
land. $15,000.  Lazzle  Tyokan.  Mike 
Dasztan,  Andrew  Tischler,  Andrew  I. 
Tischler,  Jr.,  Alexander  Vulcs.  (Nov- 
elties,   general    merchandise.) 

J.  J.  Weimer  Engineering  and  Serv- 
ice Co.,  Cleveland,  $45,000.  L»iidiwg 
Teller,  Tony  Strobl,  Joseph  T&boraky. 
Jaro  Weiner,  Max  Klir. 

Garfield  Home  Building  Co.,  CleTe- 
land,  $5000.  Frank  Honig,  Louis  Feld- 
man,  A.  Kerman,  Nathan  Weltman. 
Anna  Goold. 
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Comiminity  Farms  Co.,  Clereland, 
$50,000.  Carl  W.  Robinson,  Joseph  W. 
Snell,  Wm.  H.  Boyr,  H.P.  Slmms,  B. 
C.  Burke. 

Plymouth  F\Lml»hing  Co.,  Plymouth, 
15000.  John  A.  Root,  R.  H.  Nlmmons, 
John  L.  Beelman,  C.  A.  White,  C.  F. 
Root. 

Doctors'  Building  Co.,  Columbus, 
$50,000.  William  D.  Inglis,  Charles  S. 
Means,  Earl  H.  Ryan,  Yeatman  Ward- 
low,  D.  N.  Postlewaite. 

S.  P.  Stone  Co.,  Columbus,  $10,000. 
M.  J.  Killits,  Ora  Halfaker,  J.  Edgar 
Outcalt.  L.  B.  Killits,  John  E.  Peters. 
(Selling  and  manufacturing  concrete 
products.) 

C-B  Vacuum  Street  Cleaner  Co., 
Colum>bus,  $25,000.  B.  T.  Fox,  C.  E. 
Williams,  J.  M.  Sheets,  C.  H.  Fresh- 
water, C.  B.  Robertson. 

Walnut  Hills  Coal  Co.,  Dayton.  $10,- 
000.  Otto  H.  Marshall,  M.  B.  Watson, 
Wm.  E.  Watson,  J.  E.  Barnes,  Mae 
Barnes. 

Humphrey  Bronze  and  Aluminum 
Co.,  Bellefontaine,  $10,000.  Charles  S. 
H'umprey,  Eva  D.  Humphrey,  William 
W.  Riddle,  John  A.  Parker,  Jesse  S. 
Kauffman. 

Bock  Worm  iGear  Co.,  Cleveland, 
$10,000.  Ellis  R.  Diehm,  Paul  J.  Bick- 
el,  C.  C.  Owens,  R.  C.  Green,  John  A. 
Smith. 

Halmar  Coal  and  Mining  Co.,  Cin- 
cinnati,  $10,000.     Frank  E.  Wood,   S. 

A.  Headley,   Ldly   Randall,   Marie    T. 
Cuni,  Catherine  Scharstein. 

Top-All  Medicine  Co.,  Cleveland, 
$10,000.  Alfred  N.  Merrill,  Bernard  S. 
Feldkamp,  Charles  A.  Thyret,  Edward 
J.   Stoller,  Eh*nest  Pfrenger. 

Aluminum  Rolling  Mills  Co.,  Cleve- 
land, $1,000,000.    F.  H.  Pelton,  George 

B.  Folk,  Wm.  H.  Marlatt,  F.  W.  Tread- 
way,  Norton  McGiffin. 

•Superior  Development  Co.,  Toledo; 
$10,000.  Newton  A.  Tracy,  Ekiward 
W.  Kelsey  Jr.,  Rollind  O.  Holloway, 
Frank  E.  Miller,  Randolph  P.  White- 
head. 

Standard  Products  Co.,  Cleveland; 
$25,000.  E.  W.  Hastings.  R.  J.  Lamb, 
J.  L.  Vaughan,  F.  G.  Behringer,  E.  B. 
Underbill. 

Loyal  American  Publishing  Co.,  Cin- 
cinnati; $5000.  C.  C.  Streutker.  Frank 
Kuhn,  F.  W.  Vonberg  Jr.,  W.  S.  Bur- 
well,  Charles  W.  Rattermann. 

Fisher  Chemical  Co..  Cleveland; 
$50,000.  Louis  Fisher,  H.  E.  Varga, 
€^eorge  H.  Blllman,  F.  C  Friend,  H. 
H.  Wllooxen. 


Janet  Chocolate  Co.,  Cincinnati; 
$10,000;  Walter  M.  Pfelffer,  Walter 
K.  Sibbald,  J.  B.  Pfelffer,  John  C. 
Newton,  Ralph  M.  Plympton. 

Browning-Forrest  Coal  Co.,  Rutland, 
$100,000;  D.  E.  Browning,  E.  E.  Brown- 
ing, M.  R.  Downing,  Pearl  Hysell,  M. 
Earl  Forrest. 

Liberty-Manhattan  Dry  Cleaning 
Co.,  Alliance;  $25,000.  J.  W.  Frutkin, 
Mary  H.  Frutkin,  Wesley  Mitzel,  Elva 
Mitzel,  M.  Miller,  Mila  Miller. 

L.   Frank   &   Sona   Co.,  Zanesville; 

$85,000.     Annie     B.  Frank,  Louis     H. 

Frank,  Sumner  B.  Frank,  Bernard  M. 

Frank,   Alfred   A.   Frazler.    (Commer- 

'cial  fertilizers.) 

Carnegie  ETuclid  Co.,  Cleveland; 
$100,000.  C.  R.  Cross,  Edward  C.  Dao- 
ust,  B.  M.  Brown,-  T.  M.  Dye,  D.  V. 
Fisher.   (Real  estate.) 

Central  Hardware  &  Supply  Co., 
North  Baltimore;  $15,000.  M.  F. 
Leathers,  W.  E.  Helchel,  D.  B.  Bushey, 
A.  B.  Lyon,  H.  D.  Schrall,  J.  H.  Ap- 
ple. 

Cleveland  Stack  Painting  Co.,  Cleve- 
land; $5000.    G.  O.  Bell,  John  Keavey, 

F.  P.  Wellinger,  George  W.  Mcllrath, 
Jack  Taylor. 

Frank  Strubbe  Co.,  Canton,  $10,000. 
Ralph  H.  Neely,  Frank  Strubbe,  Nora 
Strubbe,  Elizabeth  Strubbe,  Ray  L. 
Miller.  (Tailoring  and  clothing  busi- 
ness.) 

C!k)rporation  Securities  Co.,  Cleve- 
land, $10,000.  E.  O.  Hartshome,  L. 
M.  Harper.  C.  Van  Gundy,  E.  B.  Right- 
er,  H.  B.  Wright. 

Cleveland  Belting  and  Machinery 
Co.,  Cleveland,  $50,000.  William  Har- 
tle,  F.  W.  Langin,  KSeorge  Van  Steen- 
^rgh,  M.  C.  Fleischer,  Frank  P. 
Dailey. 

Compton-Price  Co.,  Coshocton,  $250,- 
000.  J.  A.  Compton,  A.  O.  Price,  Min- 
nie B.  Oom'pton,  Fred  P.  Compton.  H. 
T.  Barron.  (Manufacture  and  selling 
musical  instruments.) 

Waco  Oil  ft  Gas  Co.,  East  Liver- 
pool, $15,000.  S.  L.  Coventry,  R.  Mc- 
Nicol,  George  Helnlein,  A.  J.  Sullivan, 

G.  H.  Pointon. 

Commercial  Rapid  Transit  Co.,  Ak- 
ron, $20,000.  Raymond  E.  DeVore,  A. 
W.  Heintz,  W  H.  Bowers,  N.  A.  Eng« 
ler,  Wm.  C.  Johnson. 

Phone-Me  Drug  Co.,  Cincinnati,  $25,- 
000.  Milton  Franken,  R.  F.  Johnston, 
W.  R.  Weber,  Wm.  O.  Lambert,  Harry 
R.  Mulvey. 

S.  and  W.  Company,  Cleveland,  $10,- 
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000.  Max  E.  Melsel,  F.  C.  Raymond, 
James  E.  Shield<8,  A.  C.  Wortheim,  W. 

1.  Lewis.     (Own  and  lease  real  estate 
and  buildings.) 

Baumgartner  Brothers  Co.,  Chat^ 
field,  $25,000.  D.  P.  Baumi^utner,  P. 
J.  Willacker,  Ramey  Steinle,  S.  B. 
VlUard.  E.  A.  Miller,  A.  W.  Beehtel. 
Manufacturing  tile  and  hollow 
ware.) 

V.  Ix  A.  Co.,  Toledo,  $20,000.  Her- 
man J.  Arenson,  Charles  H.  Loper, 
William  \Gl  Wollmayer,  J.  Showles 
MacLiean,  Glenn  C.  Bradley.  (Clothing 
store   ladles'  apparel.) 

Roioson  Blfg.  Ck>.,  Lima,  $10,000.  S. 
C.  Roioson,  S.  Otis  Dotson,  D.  R. 
Hicks,  J.  P.  Hall,  J.  F.  Emans.  (Tent 
and  awning  business. 

James  Carson  'Co.,  Springfield, 
$100,000.  Joseph  A.  Poss,  Samuel  E. 
Greenawalt,  Charies  M.  Billow,  Chas. 
C.  Heckert,  Charles  F.  Smith.  (Whole- 
sale grocery  and  tobacco  business.) 

H.  E.  Miller  Contracting  Co.,  Co- 
lumfbus,  $10,000.  H.  E.  Miller,  Harold 
M.  Gardiner,  Charles  S.  Druggan,  Z. 
O.  Tost,  M.  Foodor. 

Steubing  Automatic  Machine  (3o., 
Cincinnati,   $10,000  to  $25,000. 

Increases 

Thorn  Hill  Coal  Co.,  Nelsonville, 
$5,000  to  $20,000. 

York  Supply  Co.,  Greenville,  $25,000 
to  $100,000. 

Thad  MclAin  Co.,  Clrcleyille,  $50,- 
000  to  $300,000. 


Ouar&ntee  Specialty  MCg.  Co., 
Cleveland,  $50,000  to  $200,000. 

Warren  Hippodrome  Building  Co.. 
Warren,  $96,000  to  $160,000. 

Kalamasoo^reenvllle  Gravel  Co., 
$80,000  to  $160,000. 

Wilberite  Roofing  Co..  Clerelaiid, 
$1,000  to  $1,000,000. 

France  Stone  Co.,  Toledo.  $600,000 
to  $800,000. 

Meyer  Dairy  Products  Co.,  (Cleve- 
land, $^15,000  to  $50,000. 

Peter  Kuntz-Hilton  Lumber  Co., 
Dayton.  $5,000  to  $100,000. 

Efiorose  Sugar  Co.,  Cincinnati; 
$550,000  to  $650,000. 

Ferry  Cap  ft  Set  Screw  Co.,  Cleve- 
land; $500,000  to  $1,000,000. 

Ault  ft  Wiberg  Co.,  Cincinnati;  |2,- 
200.000  to  $10,000,000. 

Houff-McNeil  Co.,  Lorain,  $60,000  to 
$1125.000. 

Rubber  City  Coal  and  Limestone 
Mining  Co.,  Aikron,  $60,000  to  $100,000. 

Haskins  Farmers'  Kk'ain  Co.,  Hae- 
kins.  $15,000  to  $90,000. 

Milkolate  Co.,  Cleveland,  $30,000  to 
$60,000. 

West  Side  Motor  Co.,  Hamilton, 
$10,000  to  $30,000. 

Decrease 

Fetser  Automobile  Mfg.  Co..  <Mion, 
$35,000  to  $3500. 

Big  Vein  Coal  Co.,  Cleveland,  $20.- 
000  to  $7,000. 

Baxter  Stove  Co.,  Mansfield,  $100,- 
0000  to  $20,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1403 — In  the  Matter  of  the  Application  of  The  Ohio  Northern 
Public  Service  Company  For  Consent  and  Authority  to  Issue 
$16,000.00  of  Its  First  and  Refunding  Mortgage  Gold  Bonds. — 
Prayer  Granted. 


(Dated  March  19,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application,  and  supplement  there- 
to, of  The  Ohio  Northern  Public  Service  Company,  a  corporation 
organized  under  the  laws  of  Ohio,  asking  consent  and  authority 
to  issue  its  first  and  refunding  mortgage,  gold  bonds  of  the  prin- 
cipal sum  of  sixteen  thousand  dollars,  the  proceeds  secured  by  the 
issue  thereof  to  be  used  (a)  to  reimburse  the  applicant's  treasury 
for  the  sum  of  $14,060.38  not  secured  by  the  issue  of  stocks,  bonds, 
notes  or  other  evidences  of  indebtedness,  actually  expended  there- 
from, within  the  year  ended  December  31,  1917,  for  the  construc- 
tion of  additions,  extensions  and  improvements  to  applicant's  fa- 
cilities, and  (b)  to  provide  other  additions,  extensions  and  im- 
provements to  applicant's  facilities  of  the  estimated  cost  of  $1,- 
939.62 : 

The  commission,  being  fully  advised  in  the  premises,  finds  : 

(a)  That  the  issue  of  applicant's  said  bonds  is  reasonably 
required,  and  the  money  to  be  procured  by  the  sale  thereof  at 
the  highest  price  obtainable  but  not  less  than  eighty-five  per- 
centum  of  the  par  value  thereof,  and,  pending  ^uch  sale,  by 
a  pledge  of  said  bonds  as  collateral  security,  is  necessary  for 
the  construction,  completion,  extension  and  improvement  of 
applicant's  facilities,  and  the  reimbursement  of  its  treasury 
for  moneys,  not  secured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  actually  expended  therefrom 
within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein,  for  the  construction,  completion,  ex- 
tension and  improvement  of  applicant's  facilities; 

(b)  That  the  present  condition  of  the  security  market 
renders  the  sale  of  applicant's  said  bonds  upon  the  terms 
hereinbefore  found  by  the  commission  to  be  reasonable,  im- 
possible and  that  a  reasonable  basis  for  the  pledge  of  said 
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bonds  would  be  as  collateral  security  for  loans  amountins:  to 
sixty-six  peroentum  of  the  par  value  of  said  bonds ; 

(c)  That,  within  the  calendar  year  ended  December  31, 
1917,  the  applicant  actually  expended  from  its  treasury  the 
sum  of  $14,080.38  not  procured  by  the  issue  of  stock,  bonds, 
notes  or  other  evidences  of  indebtedness,  for  the  construction 
of  additions,  extensions  and  improvements  to  its  facilities; 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and 
disposition  thereof  should  be  srranted.    It  is,  therefore, 

Ordered,  that  said  The  Ohio  Northern  Public  Service  Com- 
pany be,  and  it  hereby  is  authorized  to  issue  its  first  and  refund- 
ing mortgage,  six  per  cent,  twenty-five  year,  gold  bonds  of  the 
principal  sum  of  sixteen  thousand  dollars  ($16,000.00),  and  that 
said  bonds  be  sold  for  the  highest  price  obtainable  but  for  not  less 
than  eighty-five  percentum  of  the  par  value  thereof.    It  is  further 

Ordered,  that,  pending  such  sale,  said  bonds  may  be  pledged 
as  collateral  for  loans,  which  loans  shall  be  for  the  greatest  sums 
negotiable  but  in  no  event  less  than  sixty-six  and  two-thirds  per- 
centum of  the  par  value  of  said  bonds,  and  the  requisite  authority 
hereby  is  granted  the  applicant  to  execute  and  issue  notes  neces- 
sary to  consumate  such  pledges  of  said  bonds.    It  is  further 

Ordered,  that  any  sale  of  said  bonds  while  under  pledge  shall 
be  public  and  after  due  notice  by  proper  publication  and  any 
moneys  received  from  such  sale  in  excess  of  the  unpaid  principal 
of  said  loans,  the  accrued  and  unpaid  interest  thereon  and  the 
reasonable  costs  of  such  sale  shall  be  delivered  to  the  applicant 
herein  and,  by  it,  held  subject  to  the  further  order  of  this  com- 
mission.   It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  bonds 
and,  pending  such  sale,  the  pledge  thereof,  shall  be  devoted  to  and 
used  for  the  following  purposes,  and  no  others,  to-wit : 

(a)  The  reimbursement  of  applicant's  treasury  for  the  sum 
of  $14,060.38,  not  securad  by  the  iss^ue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness,  actually  expended  therefrom  in 
the  period  ended  December  31,  1917,  for  the  construction  of  addi- 
tions, extensions  and  improvements  to  its  facilities,  as  fully  set 
out  in  the  detailed  statement,  marked  "Exhibit  A,"  appended  to 
the  application  herein,  which  hereby  is  made  a  part  of  this  order 
by  reference. 

(b)  The  provision  of  other  additions,  extensions  and  improve- 
ments to  applicant's  facilities  of  the  estimated  cost  of  $1,939.62, 
as  more  fully  set  forth  in  the  detailed  estimate  appended  to  the 
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application  herein  and  marked  ''Exhibit  B/'  which  hereby  is  made 
a  part  of  this  order  by  reference.    It  is  further 

Ordered,  that  any  discount  arising  from  the  sale  of  said  bonds 
be  amortized  pursuant  to  the  rules  and  resrulations  heretofore  pre> 
scribed  by  this  commission.    It  is  further 

Ordered,  that  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  bonds,  the  principal  sum 
of  any  notes  issued  in  consummation  of  the  pledge  thereof,  the 
amount  of  money  derived  from  their  sale  or  pledge  and  the  ex- 
penditure thereof. 


No.  1388— In  the  Matter  of  the  Application  of  The  Marion  County 
Telephone  Company  For  Authority  to  Sell  and  Issue  $42,000.00 
Common  Stock,  Par  Yalue,  $39,300.00  Prieferred  Stock,  Par 
Vahie,  and  Sell  the  Same  to  Secure  Funds  With  Which  to  Pay 
Indebtedness  Accrued  For  the  *Cost  of  Improvement  to  Plant — 
Prayer  Granted. 


(Dated  March  21,  1918.) 

This  day  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came 
on  for  final  consideration  upon  the  application  of  The  Marion 
County  Telephone  Company,  a  corporation  organized  under  the 
laws  of  Ohio,  asking  the  consent  and  authority  of  this  commis- 
sion to  issue  its  common  capital  stock  of  the  par  value  of  forty- 
two  thousand  doUars  and  its  six  per  cent,  cumulative  preferred 
capital  stock  of  the  par  value  of  thirty-nine  thousand,  three  hun- 
dred dollars,  the  proceeds  to  be  applied  toward  the  payments  of 
indebtedness  incurred  and  created  for  and  on  account  of  the  erec- 
tion of  a  new  central  exchange  building  at  Marion,  Ohio,  the  in- 
stallation of  new  central  office  equipment  and  subscribers'  station 
equipment,  and  new  toll  equipment: 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  applicant  is  indebted  for  net  additions  to 
its  facilities  in  the  sum  of  $107,833.49. 

(2)  That  the  issue  of  said  common  and  preferred  capital 
stocks  is  reasonably  required,  and  the  money  to  be  procured 
thereby  necessary  for  the  payment  and  discharge  or  refund- 
ing of  the  applicant'!^  aforesaid  lawful  indebtedness, 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and 
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disposition  of  said  common  and  preferred  capital  stocks  should  be 
granted.    It  is,  therefore, 

Ordered,  that  said  The  Marion  County  Telephone  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock 
of  the  total  par  value  of  forty-two  thousand  dollars  ($42,000.00), 
and  its  six  per  cent,  cumulative  preferred  capital  stock  of  the 
total  par  value  of  thirty-nine  thousand,  three  hundred  dollars 
($39,300.00),  and  that  said  capital  stocks  be  sold  for  the  highest 
prices  obtainable,  but  for  not  less  than  the  par  value  thereof.  It 
is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stocks  be  applied  toward  the  payment  of  applicant's  indebted- 
ness in  the  sum  of  $107,823.49  incurred  for  and  on  account  of  the 
construction  of  a  new  Central  Exchange  Building  in  Marion,  Ohio, 
the  automatic  equipment  of  applicant's  Marion  central  exchange 
and  subscribers'  stations  and  the  provision  of  the  new  toll  equip- 
ment; nor  shall  said  proceeds  o£  said  capital  stocks  be  used  for 
any  other  purpose  whatsoever.    It  is  further 

Ordered,  that  applicant  make  verified  report  to  this  commis- 
sion of  the  issue  and  disposition  of  said  capital  stocks  and  the 
expenditure  of  the  proceeds  thereof  pursuant  to  the  terms  and 
conditions  of  this  order. 


No.  1382 — In  the  Matter  of  the  Application  of  J.  M.  Button,  Leo 
J.  Van  Liahr,  Otto  Armleder,  Claude  Aahbrook  and  Edgar  Fried- 
lander  for  an  Order  Authorizing  and  Approving  an  Issue  of 
Stock  and  Bonds  by  a  Corporaticm  to  Be  Organized  to  Acquire 
the  Railroad  and  Property  Formerly  of  The  Cincinnati,  Dayton 
and  Toledo  Tracticm  Company. — ^Prayer  Granted. 


(Dated  March  20,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  J.  M.  Button,  Liee 
J.  Van  Lahr,  Otto  Armleder,  Claude  Ashbrook  and  Edgar  Fried- 
lander,  the  purchasers  (as  a  committee,  created  and  acting  on  be- 
half of  the  holders  of  the  twenty-year,  five  per  cent,  consolidated 
gold  bonds  of  The  Cincinnati,  Dayton  and  Toledo  Traction  Com- 
pany) at  judicial  sale  of  all  and  singular,  the  property,  rights  and 
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franchises  of  said  The  Cincinnati,  Dayton  and  Toledo  Traction 
Company;  said  application  asking  the  consent  to  and  authority  of 
this  commission  for  the  issue,  by  a  corporation  hereafter  to  be 
organized  by  the  applicants  aforesaid  under  the  name  of  The 
Cincinnati  and  Dayton  Traction  Company  to  acquire  and  hold  said 
property,  rights  and  franchises,  of 

(a)  1.  Common  capital  stock $1,250,000.00 

2.  Bonds,  secured  by  a  first  mortgage  on  that 
part  of  the  railroad  and  property  extending 
from  Spring  Grove  Avenue,  in  Cincinnati,  to 
College  Hill,  with  a  spur  or  branch  thence  to 

Mt.  Healthy 250,000.00 

3.  Bonds,  secured  by  a  first  mortgage  on  the 
power  house  and  plant,  and  the  property  on 
which  the  same  are  located^  at  Lindenwald, 

Butler  County,  Ohio 500,000.00 

4.  Bonds,  secured  by  a  second  mortgage  on  the 
railroad  and  property  formerly  of  the  Ham- 
ilton and  Lindenwald  Electric  Transit  Com- 
pany,  being   known    as   the    Hamilton   City 

Lines   250,000.00 


• 


and,  thereafter,  upon  the  perfection  of  the  organization  of  said 
corporation  and  after  it  has  received  the  aforesaid  property,  rights 
and  franchises,  and  has  issued  and  delivered  in  part  payment  of 
the  consideration  therefor  the  aforesaid  capital  stock,  and  bonds, 
to  further  issue: 

(b)  First  and  refunding  consolidated  mortgage, 

five  per  cent,  twenty-year  bonds $4,500,000.00 

$2,300,000.00,  principal  sum,  thereof  to  be  used  to  retire  an  equal 
principal  amount  of  bonds,  subject  to  which  the  applicants  ac- 
quired said  property;  $1,000,000.00,  principal  sum,  thereof  to  be 
used  to  retire  the  aforesaid  bonds  secured  by  said  mortgages  on 
the  Spring  Grove  Avenue-College  Hill  Line,  the  Lindenwald  Power 
Plant  and  the  Hamilton  City  Lines;  $450,000.00,  principal  sum, 
thereof  to  be  delivered  to  the  applicants  herein  as  the  final  pay- 
ment for  said  property,  rights  and  franchises  heretofore  owned 
and  of  The  Cincinnati,  Dayton  and  Toledo  Traction  Company,  and 
the  remainder,  $750,000.00,  principal  amount,  of  said  bonds  to  be 
retained  in  the  treasury  and  used  only  for  the  extension  and  im- 
provement of  the  facilities  of  said  company: 

The  commission,  being  fully  advised  in  the  premises,  finds: 

(1)  From  the  testimony  offered  upon  the  hearing  here- 
of, and  for  the  purposes  of  this  proceeding  that  said  property, 
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rights  and'  franchises  are  reasonably  worth  the  sum  of  $5,- 
000,000.00 ; 

(2)  That  the  issue  of  said  capital  stock  and  all  of  said 
bonds,  save  and  except  first  and  refunding  consolidated  mort- 
gage bonds  of  the  principal  sum  of  $750,000.00,  is  reasonably 
required  and  necessary  for  the  acquisition  of  property  to  be 
used  and  useful  for  the  prosecution  of  said  company's  cor- 
porate purposes,  and  the  reorganization  and  readjustment  of 
its  indebtedness; 

(3)  That  when  and  as  said  corporation  assumes  the  title 
to  and  active  ownership  of  said  property,  the  issue  of  said 
first  and  refunding  consolidated  mortgage  bonds  of  the  prin- 
cipal sum  of  $750,000.00,  and  the  money  to  be  procured  there- 
by, will  be, reasonably  required  and  necessary  for  the  construc- 
tion, completion,  extension  and  improvement  of  said  com- 
pany's facilities; 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and 
disposition  thereof  should  be  granted.     It  is,  therefore. 

Ordered,  that  the  corporation,  to  be  organized  by  J.  M.  Hutton, 
Leo  J.  Van  Lahr,  Otto  Armleder,  Claude  Ashbrook  and  Edgar 
Friedlander  to  acquire  the  property,  rights  and  franchises  hereto- 
fore of  The  Cincinnati,  Dayton  and  Toledo  Traction  Company,  un- 
der the  name  of  The  Cincinnati  and  Dayton  Traction  Company,  be, 
and  it  hereby  is  authorized  to  issue,  as  hereinafter  provided  and 
specified,  common  capital  stock  of  the  total  par  value  of  one  million, 
two  hundred  and  fifty  thousand  dollars  ($1,250,000.00),  ten-year, 
five  per  cent,  bonds,  secured  by  a  first  mortgage  on  the  part  of  the 
railroad  heretofore  of  The  Cincinnati,  Dayton  and  Toledo  Traction 
Company,  extending  from  Spring  Grove  Avenue,  in  Cincinnati,  to 
College  Hill,  with  a  spur  or  brach  thence  to  Mt.  Healthy,  all  in 
Hamilton  county,  Ohio,  of  the  principal  sum  of  two  hundred  and 
fifty  thousand  dollars  ($250,000.00) ;  ten-year,  five  per  cent,  bonds, 
secured  by  a  first  mortgage  on  the  power  plant  and  house,  and  the 
property  on  which  the  same  are  located,  at  Lindenwald,  Butler 
county,  Ohio,  of  the  principal  sum  of  five  hundred  thousand  dol- 
lars ($500,000.00) ;  ten-year,  five  per  cent,  bonds,  secured  by  a 
second  mortgage  on  the  railroad  and  property  formerly  of  the 
Hamilton  and  Lindenwald  Electric  Transit  Company,  being  known 
as  the  Hamilton  City  Lines,  of  the  principal  sum  of  two  hundred 
and  fifty  thousand  dollars  ($250,000.00),  and  first  and  refunding, 
consolidated  mtortgage,  five  per  cent,  twenty-year  bonds  of  the  total 
principal  sum  of  four  million,  five  hundred  thousand  dollars  ($4,- 
500,000.00).    It  is  further 
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• 

Ordered,  that  the  issue  and  disposition  of  two  million,  seven 
hundred  and  fifty  thousand  dollars,  principal  sum,  of  said  first 
and  refunding  consolidated  mortgage  bonds  in  excess  of  the  total 
outstanding  capital  stock  of  said  corporation,  and  the  exi>enditure 
of  the  proceeds  of  seven  hundred  and  fifty  thousand  dollars,  prin- 
cipal sum,  of  such  excess,  as  hereinafter  set  forth  and  provided, 
be,  and  they  hereby  are  specifically  consented  to,  authorized  and 
approved.    It  is  further 

Ordered,  that  said  capital  stock  and  bonds  shall  be  devoted  to 
and  used  for  the  following  purposes  and  no  others,  to-wit: 

(a)  Said  capital  stock  and  said  ten-year  bonds  (three  series) 
of  the  principal  sum  of  $1,000,000.00  shall  be  delivered 
to  the  applicants  herein,  as  fully  paid,  and  in  partial  con- 
sideration for  all  the  property,  rights  and  franchises 
heretofore  and  formerly  of  The  Cincinnati,  Dayton  and 
Toledo  Traction  Company,  which  have  been  acquired,  at 
judicial  sale,  by  the  applicants  subject  to  prior  lien  bonds 
of  the  total  principal  sum  of  $2,300,000.00. 

(b)  $2,300,000.00,  principal  sum  of  said  first  and  refunding 
consolidated  mortgage  bonds  to  be  used  to  retire  the  fol- 
lowing prior  lien  bonds,  subject  to  which  said  property 
will  be  conveyed  to  the  corporation  issuing  said  bonds : 

1.  First  mortgage,  five  per  cent,  bonds  of 

The  Dayton  Traction  Company $   250,000.00 

2.  First  mortgage,  six  per  cent,  bonds  of 
The    Cincinnati    and   Hamilton    Electric 

Street  Railway  Company.... 400,000.00 

3.  First  consolidated  mortgage,  five  pev 
cent,  bonds  of  The  Southern  Ohio  Trac- 
tion Company  1,350,000.00 

4.  First  mortgage,  five  per  cent,  bonds  of 
The  Hamilton  and  Lindenwald  Electric 

Transit  Company  250,000.00 

5.  First  mortgage,  five  per  cent,  bonds  of 
The  Miamisburg  and  Germantown  Trac- 
tion Company  50,000.00 

(c)  $1,000,000.00,  principal  sum  of  said  first  and  refunding 
consolidated  mortgage  bonds  to  be  used  to  retire  the  said 
ten-year,  five  per  cent;  bonds,  the  issue  of  which. is  here- 
inbefore consented  to  and  authorized. 

(d)  $450,000.00,  principal  sum  of  said  first  and  refunding  con- 
solidated mortgage  bonds  to  be  delivered  to  the  applicants 
herein  as  the  final  payment  of  the  consideration  for  said 
property,  rights  and  franchises  formerly  of  The  Cincin- 
nati, Dayton  and  Toledo  Traction  Comi)any. 

(e)  $750,000.00,  principal  sum  of  said  first  and  refunding  con- 
solidated mortgage  bonds  to  be  hereafter  issued  only  upon 
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the  terms  and  for  the  prices  hereafter  to  be  prescribed 
by  further  order  of  this  commission,  and  the  proceeds 
arising  from  the  sale  thereof  to  be  expended  only  for  the 
construction  or  provision  of  additions,  extensions  and  im- 
provements to  said  company's  facilities  and  equipment  as 
prescribed  by  this  commission. 

It  is  further 

Ordered,  that  the  corporation,  so  to  be  organized  as  aforesaid, 
make  verified  report  to  this  commission  of  the  name  under  which 
it  is  finally  organized  and  of  the  issue  and  disposition  of  any  or 
all  of  the  capital  stock  and  bonds  hereinbefore  authorized.  It  is 
further 

Ordered,  that,  when  and  as  any  of  said  bonds  hereinbefore 
described  are  retired,  as  herein  provided,  the  same  shall  be  ren- 
dered non-negotiable  and  held  by  said  corporation  subject  to  the 
further  order  of  this  commission.    It  is  further 

Ordered,  that  the  valuation  hereinbefore  ascribed  to  said 
property  shall  not  be  binding  upon  this  commission  in  any  future 
proceeding  involving  the  rates  and  services  of  said  company  or 
the  further  capitalization  thereof. 

No.  1418— In  the  Matter  of  the  Application  of  The  Dayton  Power 
and  Light  Company  For  Authority  to  Issue  $1,750,000.00  Par 
Value  of  T#o  Year,  Seven  Per  Cent.  General  Mortgage  Bonds, 
Dated  April  1st,  1918.— Prayer  Granted. 


(Dated  March  22,  1918.) 

This  day,  after  due  notice  to  all  parties  in  interest,  this  cause 
came  on  to  be  heard  upon  the  application  of  The  Dayton  Power 
and  Light  Company,  a  corporation  organized  and  existing  under 
the  laws  of  Ohio,  asking  the  consent  and  authority  of  this  com- 
mission, 

(1)  To  issue,  and  sell  for  the  highest  price  obtainsible  but 
not  less  than  94.68  percentum  of  the  par  value  thereof,  plus 
accrued  interest  from  April,  first,  1918,  $1,750,000.00,  prin- 
cipal amount,  of  general  mortgage  bonds,  dated  April  1st, 
1918,  to  mature  in  two  years  from  date,  to  bear  interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually, 
to  be  of  the  denomination  of  $1,000.00  each,  to  be  secured  by 
a  second  mortgage  on  all  the  plants,  property  and  revenues 
of  the  applicant  and,  as  the  company  may  elect,  but  not  that  it 
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may  be  required  so  to  do,  to  be  convertible,  at  the  option  of 
the  holders  of  said  bonds,  into  the  six  per  cent,  cumulative 
preferred  capital  stock  of  the  applicant  company  at  $85.00  per 
share,  plus  the  dividends  from  the  next  previous  dividend  due 
date,  the  bonds  to  be  valued,  for  the  purpose  of  said  conver- 
sion at  103  percentum  of  their  par  value,  plus  interest  from 
the  last  interest  due  date;  and 

(2)  Such  modification  and  amendment  of  the  order,  made 
and  entered  as  of  date  July  5, 1917,  and  amended  August  third, 
1917,  in  the  proceeding  entitled,  "In  the  matter  of  the  appli- 
cation of  The  Dayton  Power  and  Light  Company  for  authority 
to  issue  $421,000.00,  par  value,  of  its  first  and  refunding  mort- 
gage five  per  cent,  gold  bonds,  dated  June  1,  1911,  and  $425,- 
500.00,  par  value,  of  its  six  per  cent,  cumulative  preferred 
stock.  No.  1173,  as  will  permit  the  applicant  to  use,  of  its  said 
preferred  capital  stock  therein  authorized  to  be  issued,  $400,- 
000.00,  par  value,  thereof  for  such  conversion  purposes,  should 
the  same  be  exercised ;  and 

(3)  To  issue,  in  the  event  the  same  becomes  necessary  by 
reason  of  a  full  exercise  of  such  conversion  privilege,  and  for 
the  purpose  of  enabling  the  applicant  to  so  convert  the  whole 
of  said  two-year,  general  mortgage  bonds,  applicant's  said  six 
per  cent,  cumulative  preferred  capital  stock  of  the  additional 
par  value  of  $1,700,000.00; 

The  money  to  be  secured  by  the  issue  and  sale  of  said  bonds 
to  be  used: 

(a)  To  pay  and  discharge  indebtedness,  in  various  forms, 
of  the  total  sum  of  $1,454,022.78,  incurred  by  the  applicant  in 
the  years  ended  December  31st,  1915,  1916,  and  1917,  for  and 
on  account  of  the  provision  of  additions  and  improvements  to 
its  plants,  facilities  and  property,  and 

(b)  The  payment  for  other  additions,  extensions  and  im- 
provements to  the  applicant's  plants,  facilities  and  properties, 
the  estimated  cost  of  which  is  the  sum  of  $204,187.47. 

The  commission,  being  fully  advised  in  the  premises,  finds : 

(1)  That  the  applicant  is  actually  indebted  for  and  on 
account  of  capital  expenditures  during  the  calendar  years 
1915,  1916  and  1917  as  aforesaid,  in  various  sums  totalling 
the  sum  of  $1,454,022.76 ; 

(2)  That  the  applicant  is  now  contemplating  additions, 
extensions  and  improvements  to  its  property  and  facilities, 
which  additions,  extensions  and  improvements  are  reasonably 
required  and  necessary  for  the  maintenance  and  improvement 
of  its  service,  of  the  approximate  cost  of  $204,187.47,  and 

(3)  That  the  issue  of  said  two-year,  general  mortgage 
bonds  and  of  the  applicant's  said  preferred  capital  stock  of  the 
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• 
par  value  of  $1,700,000.00,.  is  reasonably  required,  and  the 
money  to  be  procured  by  the  issue  of  said  bonds  neceseary, 
for  the  payment  and  discharge  or  refunding  of  the  applicant's 
lawful  indebtedness;  and  such  modification  of  the  said  order, 
so  entered  as  aforesaid  in  proceeding  No.  1173,  together  with 
the  issue  of  the  aforesaid  preferred  capital  stock,  necess^u^ 
for  the  reorganization  or  readjustment  of  the  applicant's  in- 
debtedness and  capitalization; 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and 
disposition  thereof  should  be  granted.    It  is,  therefore. 

Ordered,  that  said  The  Dayton  Power  and  Light  Company  be, 
and  it  hereby  is  authorized  to  issue  its  general  mortgage  bonds  of 
the  total  principal  sum  of  one  million,  seven  hundred  and  fifty 
thousand  dollars  ($1,750,000.00),  said  bonds  to  be  dated  April 
first,  1918;  to  mature  in  two  years  from  date;  to  bear  interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually;  to 
be  of  the  denomination  of  $1,000.00  each ;  to  be  secured  by  a  second 
mortgage  on  all  the  plants,  property  and  revenues  of  the  applicant 
company;  the  principal  and  interest  thereof  and  thereon  to  be 
payable  in  gold  coin  of  the  United  States  of  America  of  or  equal 
to  the  present  standard  of  weight  and  fineness ;  both  principal  and 
interest  to  be  paid  without  deduction  on  account  of  any  tax,  assess- 
ment or  other  governmental  charges,  which  the  applicant  company 
may  be  required  to  pay  or  retain  therefrom  by  virtue  of  any 
present  or  future  laws  or  requirements  of  the  United  States  of 
America,  or  any  state,  county,  municipality  or  other  governmental 
subdivision  thereof,  except  inheritance  taxes  and  except  any  Fed- 
eral income  tax  in  excess  of  two  per  cent.;  and  that  said  bonds 
shall  be  sold  for  the  highest  price  obtainable  but  for  not  less  than 
ninety-four  and  sixty-eight  one-hundredths  percentum  of  the  par 
value  thereof.    It  is  further 

Ordered,  that  any  discount  arising  from  the  sale  of  said  bonds 
shall  be  amortized  pursuant  to  the  rules  and  regulations  hereto- 
fore prescribed  by  this  commission.    It  is  further 

Ordered,  that  the  issue  of  said  bonds,  or  any  part  thereof,  in 
excess  of  the  applicant's  total  outstanding  capital  stock,  and  the 
exi>enditure  of  the  proceeds  arising  from  the  sale  of  such  excess 
of  bonds  as  hereinafter  prescribed,  be,  and  they  hereby  specifically 
are  consented  to,  authorized  and  approved.    It  is  further 

Ordered,  that  the  applicant  be,  and  it  hereby  is  authorized  to 
reimburse  the  holders  of  any  of  said  bonds  any  sum  paid  by  such 
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holders,  or  any  part  of  them  for  taxes,  directly  assessed  or  im- 
posed by  the  state  of  Pennsylvania  (other  than  succession,  trans- 
fer, inheritance  or  income  tax) ,  but  not  by  any  county  or  munici- 
pality in  said  state,  upon  such  bonds  or  any  of  them,  or  upon  the 
holders  thereof,  or  any  of  them,  as  residents  of  the  state  of  Penn- 
sylvania by  reason  of  their  ownership  thereof,  provided  that  such 
reimbursements  will  be  made  only  upon  the  written  request  of 
such  holders,  or  any  of  them,  as  have  actually  paid  the  taxes,  and 
provided  further  that  the  aggregate  of  such  taxes  to  be  paid  to 
any  such  holders  shall  not  in  any  year  exceed  four  (4)  mills  on 
the  dollar  of  the  amount  of  bonds  upon  which  such  holders  have 
paid  said  taxes.    It  is  further 

Ordered,  that  to  enable  the  applicant,  as  it  may  elect  to  con- 
tract, (but  not  that  it  may  be  required  so  to  do) ,  to  convert,  at  the 
option  of  the  holders  of  any,  or  all  of  said  two-year,  general  mort- 
jerage  bonds,  said  The  Dayton  Power  and  Light  Company  hereby  is 
authorized  to  issue  its  six  per  cent,  cumulative  preferred  capital 
stock  of  the  total  par  value  of  one  million,  seven  hundred  thousand 
dollars  ($1,700,000.00)  and  to  deliver  the  same,  as  fully  paid,  to- 
gether with  four  hundred  thousand  dollars,  par  value,  of  said  six 
per  cent,  cumulative  preferred  capital  stock  authorized  to  be  issued 
by  the  order,  made  and  entered  as  aforesaid  in  proceeding  No. 
1178,  the  order  in  which  hereby  is  modified  and  amended  to  con- 
form hereto,  to  the  Fidelity  Trust  Company,  of  Philadelphia,  Penn- 
sylvania, as  Trustee,  when  and  as  said  Trustee  shall  advise  the 
applicant  of  the  deposit  with  it  of  said  general  mortgage  bonds, 
or  any  part  thereof,  for  redemption  by  conversion  into  said  pre- 
ferred capital  stock  at  $85.00  per-share,  plus  the  dividends  from 
the  next  previous  dividend  due  date,  the  said  general  mortgage 
bonds  to  be  valued,  for  the  purpose  of  such  conversion,  at  one  hun- 
dred and  two  percentum  of  their  par  value,  plus  interest  from  the 
last  interest  due  date.    It  is  further 

Ordered,  that  as  said  general  mortgage  bonds,  or  any  of  them, 
shall  be  converted  into  the  applicant's  said  preferred  capital  stock, 
said  bonds  shall  be  rendered  non-negotiable  and  held  subject  to  the 
further  order  of  this  commission.    It  is  further 

Ordered,  that  the  proceeds  arising  from  the  sale  of  said  gen- 

eral  mortgage  bonds  shall  be  devoted  to  and  used  for  the  following 

purposes,  and  no  others,  to-wit: 

(a)  The  payment  and  discharge  of  applicant's  indebted- 
ness, of  the  total  sum  of  $1,454,022.76,  incurred  during  the 
years  ended  December  31st,  1915,  1916  and  1917,  for  and  on 


1016  Department  Reports 

account  of  the  provisions  of  additions,  extensions  and  improve- 
ments to  applicant's  plants  and  facilities,  as  more  fully  set 
forth  in  two  detailed  statements,  marked  "'Exhibit  A''  and 
"Exhibit  B"  appended  to  the  application  herein,  which  ex- 
hibits hereby  are  made  parts  of  this  order  by  reference ; 

(b)  The  payment  for  material  and  equipment,  now  under 
contract  and  order,  for  the  applicant's  Miller's  Ford  Power 
Station  at  Dayton,  Ohio,  amounting  to  $195,454.47,  and  for 
additions  to  its  Dayton-Xenia  transmission  line,  to  be  made  at 
a  cost  of  $8,733.00  as  more  fully  set  forth  in  a  detailed  state- 
ment, marked  "Exhibit  C"  appended  to  the  application  herein, 
which  hereby  is  made  a  part  of  this  order  by  reference. 

It  is  further 

Ordered,  that  the  applicant  make  verified  reports  to  this  com- 
mission, semi-annually,  within  fifteen  days  after  the  close  of  each 
calendar  semi-annual  period,  of  the  issue  and  disposition  of  said 
general  mortgage  bonds  and  the  expenditure  of  the  proceeds  there- 
of, pursuant  to  the  terms  and  cpnditions  of  this  order,  and,  as 
said  bonds  may  be  converted  into  the  applicant's  said  preferred 
capital  stock,  the  issue  and  disposition  of  the  aforesaid  preferred 
capital  stock. 


CALENDAR 

April  4 — 

1:30  p.  m.     Supplemental  application  of  the  Cleveland,  Alliance  A 
Mahoning  Valley  R.  R.  Co. 

April  5— 

9:30  a.  m.    Long  vs.  W.  U.  Telephone  Co. 

April  8 — 

1:30  p.  m.    Application  of  Dayton,  Toledo  &  Chicago  to  close  offices 
at  Montezuma  and  Bloomer. 

April  9 — 

10:00  a.  m.     Investisration  and  Suspension,  No.  36,  B.  &  O.  S.  W. 
coal  rate. 

April  10 — 

1:30  p.  m.    Supplemental  application  Warren  A  Niles,  In  re  telephone 

rates. 


rem 
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IVith  Sectkm  12608  General  Code  Standing  as  It  now  Reads,  a  Mu- 
nlci|ialit)r  Would  have  the  Right  to  Enact  an  Ordinance  Fixing 
the  Sane  Maximum  Rates  of  Speed  as  That  Provided  in  Section 
12604  General  Code^  as  to  Motor  Vehicles  or  a  Mrniicifiality  May 
Fix  a  Higher  Maximum  Rate  of  Speed  Than  That  Pnyvlded  for 
in  Section  12604  General  Code,  but  a  Municipality  Cannot  Di- 
minish the  Maximum  Rate  of  Speed  as  Set  Out  in  Said  Section. 
If  Such  Legishtion  is  had,  Fhies  Collected  for  Violation  of  Such 
Ordinances  Would  be  Paid  Into  the  Treasury  of  the  Municipality. 


No.  1080— (Opinion  Dated  March  16,  1918). 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Columbus, 

Ohio. 

Gentlemen :  I  have  your  communication  of  January  14,  1918, 
which  reads  as  follows: 

"We  refer  you  to  decision  of  the  Ohio  Supreme  Court  as 
reporbMl  in  the  Ohio  Law  Bulletin,  issued  on  January  14,  1918, 
in  the  case  of  Fremont  v.  Keating,  page  20. 

Question:  May  municipalities  now  under  legislation  of 
council  governing  speed  of  motor  vehicles  try  the  same  as 
violations  of  ordinances,  and  cover  the  fines  into  the  municipal 
treasury  ?" 

In  order  to  understand  the  scope  of  the  decision  of  our  su-> 
preme  court,  to  which  you  make  reference,  and  that  we  may  an- 
swer the  question  you  suggest,  we  will  consider  one  provision  of 
our  constitution  and  a  number  of  sections  of  our  statutes. 

Section  3  of  Article  XVIII  of  the  Constitution  provides  as  fol- 
lows: 

"Municipalities  shall  have  authority  to  exercise  all  powers 
of  local  self-government  and  to  adopt  and  enforce  within  their 
limits  such  local  police,  sanitary  and  other  similar  regulations, 
as  are  not  in  conflict  with  general  laws.*' 

Section  12604  G.  C,  as  it  was  considered  by  the  supreme  court 

of  Ohio  in  the  case  referred  to  by  you,  read  as  follows: 

"Whoever  operates  a  motor  cycle  or  motor  vehicle  at  a 
greater  speed  than  eight  miles  an  hour  in  the  business  and 
closely  built-up  portions  of  a  municipality  or  more  than  fifteen 
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miles  an  hour  in  other  portions  thereof  or  more  than  twenty 
miles  an  hour  outside  of  a  municipality,  shall  be  fined  not 
more  than  twenty-five  dollars,  and,  for  the  second  offense  shall 
be  fined  not  less  than  twenty-five  dollars  nor  more  than  fifty 
dollars." 

This  section  was  amended  in  107  0.  L.  513,  but  said  amend- 
ment does  not  relate  to  the  principles  which  the  court  had  in  mind 
when  rendering  the  decision  to  which  you  refer. 

Section  6307  G.  C.  reads  as  follows : 

''Local  authorities  shall  not  regulate  the  speed  of  motor 
vehicles  by  ordinance,  by-law  or  resolution,  but,  for  a  given 
time,  they  may  set  aside  a  specific  public  highway  for  spe^^ 
tests  or  races.  The  term  'local  authorities,'  as  used  herein, 
means  all  officers,  boards,  and  committees  of  counties,  cities, 
villages  or  townships." 

I  will  give  a  brief  analysis  of  the  above  quoted  sections.  The 
section  of  the  constitution  hereinbefore  quoted  provides  that  mu- 
nicipalities shall  have  authority  to  adopt  and  enforce,  within  their 
limits,  such  local  police  regulations  "as  are  not  in  conflict  with  gen- 
eral laws." 

Section  12604  G.  C.  of  course  is  a  general  law  and  provides  the 
rate  of  speed  at  which  motor  vehicles  may  travel  within  the  lim- 
its of  the  municipalities  of  the  state,  or,  rather,  it  provides  the 
maximum  speed  at  which  motor  vehicles  may  travel  within  the 
limits. 

Of  course  under  the  provisions  of  Section  3  of  Article  XVIII 
of  the  Constitution,  municipalities  would  have  no  right  to  legislate 
upon  the  particular  matters  regulated  in  this  statute  and  enact 
provisions  which  would  be  in  conflict  with  the  provisions  set  out 
in  said  Section  12604. 

Section  6307  G.  C.  provides  that: 

"Local  authorities  shall  not  regulate  the  speed  of  motor 
vehicles  by  ordinance,  by-law  or  resolution," 


and  "local  authorities,"  as  used  in  the  section,  is  made  to  include 
the  ofiicers  of  cities  and  villages.  Here  we  find  a  provision  of  the 
General  Code  which  absolutely  forbids  municipalities  to  legislate 
upon  the  question  of  the  rate  of  speed  of  motor  vehicles  therein. 
This  our  supreme  court  held  to  be  unconstitutional,  in  the  case 
to  which  reference  is  made  in  your  letter,  inasmuch  as  the  pro- 
visions of  said  section  contravene  those  of  Section  3  of  Article 
XVIII  of  the  Constitution.     The  court  found  as  follows  in  the 
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first  branch  of  the  syllabus  of  said  case  (City  of  Fremont  ya 

JKeating,  96  O.  S.— ) : 

''Section  6307,  General  Code,  is  in  direct  conflict  with  thj 
provisions  of  Section  8  of  Article  XVIII  of  the  Constitution  o^ 
Ohio,  authorizing  municipalities  to  adopt  and  enforce  withii 
their  limits  such  local  police,  sanitary  and  other  similar  regu 
lations  as  are  not  in  conflict  with  general  laws,  and  is  thera 
fore  unconstitutional  and  void." 

In  the  opinion  the  court  held: 

'This  statute  (Section  12604  G.  C),  is  a  police  regula* 
tion,  and,  under  the  section  of  the  Constitution  above  re- 
ferred to  (Section  3  of  Article  XVIII),  the  municipality  has 
the  right  to  adopt  and  enforce  within  its  limits  police  regu- 
lations in  regard  to  the  same  subject  matter,  not  in  conflict 
with  this  statute." 

Under  the  decision  in  the  above  quoted  case,  a  municipality 
undoubtedly  has  the  authority,  under  Section  3  of  Article  XVIH 
of  the  Constitution,  to  legislate  relative  to  the  speed  of  motor 
\rehicles,  on  condition  that  the  regulations  adopted  by  the  council 
of  a  municipality  must  not  be  in  conflict  with  the  provisions  of 
the  general  laws  regulating  the  speed  of  motor  vehicles.  That  is, 
the  regulations  adopted  by  the  council,  on  the  rate  of  speed  of 
motor  vehicles  therein,  must  not  be  in  conflict  with  the  regulations 
set  forth  in  Section  12604  G.  C.  (107  O.  L.  513). 

If  a  municipality  has  the  right  to  legislate  upon  the  speed  at 

^which  motor  vehicles  may  travel  under  the  conditions  above  set 

forth,  then  what  is  the  answer  to  the  question  proposed  by  you, 

viz. : 

"May  municipalities  now  under  legislation  of  council 
governing  speed  of  motor  vehicles  try  the  same  as  violations 
of  ordinances,  and  cover  the  fines  into  the  municipal 
treasury  ?" 

Section  4270  G.    C.  provides  that : ' 

''All  fines  and  forfeitures  collected  by  the  mayor,  oi 
which  in  any  manner  comes  into  his  hands,  and  all  moneys 
received  by  him  in  his  official  capacity,  other  than  his  feec 
of  office,  shall  be  by  him  paid  into  the  treasury  of  the  cor- 
poration weekly.  *  *  *  All  fines,  penalties  and  for 
feitures  collected  by  him  in  state  cases  shall  be  by  him  pai( 
over  to  the  county  treasurer  monthly.'* 

Hence  under  this  section  if  a  prosecution  is  had  under  an  or 
dinance  of  a  municipality  which  regulates  the  rate  of  speed  o: 
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motor  Vehicles,  and  said  ordinance  is  not  in  conflict  with  Section 
12604  G.  C,  the  fines  collected  as  a  result  of  such  prosecution 
should  be  paid  into  the  ti^easury  of  the  corporation.  To  be  sure, 
if  the  prosecution  is  had  under  the  statute,  the  fine  collected 
would  be  paid  into  the  county  treasury.  This  is  the  logfical  result 
following  the  decision  of  the  supreme  court  in  the  case  above 
quoted. 

However,  it  seems  necessary  for  me  to  go  one  step  further 
relative  to  the  power  of  a  municipality  to  legislate  upon  the  rate 
of  speed  of  motor  vehicles  within  the  limits  of  the  municipality. 
The  mere  fact  that  the  court  has  declared  Section  6307  unconsti- 
tutional does  not  necessarily  settle  this  question. 

There  is  another  section  of  the  General  Code  which  must  be 
considered,  viz..  Section  12608.    This  section  reads  as  follows : 

"The  rates  of  speed  mentioned  in  section  twelve  thou- 
sand six  hundred  and  four,  shall  not  be  diminished  or  pro- 
hibited by  an  ordinance,  rule  or  regulation  of  a  municipality, 
board  or  other  public  authority,  but  municipalities,  by  ordin- 
ance, may  define  what  are  the  business  and  closely  built-up 
portions  thereof." 

The  provisions  of  this  section  are  not  like  those  of  Section 
6307  G.  C,  which  the  court  declared  to  be  unconstitutional,  in  that 
Section  6307  forbids  municipalities  regulating  the  speed  of  motor 
vehicles  by  ordinance,  by-laws  or  resolutions — ^that  is,  a  municipal- 
ity under  this  section  is  forbidden  to  legislate  upon  the  rate  of 
speed  of  motor  vehicles  therein ;  while  Section  12608  provides  that : 

"The  rates  of  speed  mentioned  in  section  twelve  thou- 
sand six  hundred  and  four,  shall  not  be  diminished  or  pro- 
hibited by  an  ordinance,  rule  or  regulation  of  a  municipality. 

The  question  naturally  arises  as  to  whether  Section  12608 
G.  C.  is  not  unconstitutional  for  the  same  reasons  given  by  the 
court  for  declaring  Section  6307  G.  C.  unconstitutional.  I  do  not 
feel  called  upon  to  pass  on  this  question.  This  is  a  matter  for  the 
courts  to  determine.  But  with  Section  12608  standing  as  it  now 
reads,  a  municipality  would  have  the  right  to  enact  an  ordinance 
fixing  the  same  maximum  rates  of  speed  as  that  provided  in  Sec- 
tion 12604,  or  a  municipality  might  fix  a  higher  maximum  rate  of 
speed  than  that  provided  for  in  Section  12604 ;  but  a  municipality 
could  not  diminish  the  maximum  rate  of  speed  ad  set  out  in  said 
section.    Therefore,  if  legislation  is  had  by  a  municipality  within 
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the  limitg  just  set  out  and  prosecutions  are  brought  under  the 
ordnance  so  enacted,  the  fines  collected  would  be  paid  into  the 
treasury  of  the  municipality  as  suggested  before  in  this  opinion. 


A  Foreign  Corporation  About  to  Invest  a  Part  of  Its  Capital  in 
Mortgages  in  Ohio  Real  Estate,  But  Does  Not  Contemplate  Dis- 
posing of  Any  of  Its  Property  or  Securities  in  the  State  of  Ohio, 
Nor   Conducting   Any  Office  or  Maintaining  Any   Permanent 

'  Agmcy  in  This  State,  Would  Be  Required  to  Com^y  With  Sec- 
tion 178  of  the  General  Code,  but  Not  With  Section  183  Thereof, 
and  not  Being  Subject  to  Section  183,  General  Code,  Would  not 
be  Subject  to  Annual  Franchise  Taxation. 


No.  107S— (Opinion  Dated  March  16,  1918.) 

Honorable  William  D.  Fulton,  Secretary  of  State,  Columbus,  Ohio. 
Dear  Sir:     On  January  4,  1917,  you  enclosed  a  communication 
from  Warren  F.  Selby,  submitting  for  my  opinion  the  following 
question : 

''A  corporation  organized  under  the  laws  of  the  state  of 
Pennsylvania  for  the  purpose  of  'buying,  selling  and  invest- 
ing in  mortgages  and  otiier  real  estate  securities,  and  the 
issue  and  sale  of  bonds  and  notes  secured  thereby,  is  about 
to  invest  a  part  of  its  capital  in  mortgages  on  Ohio  real  estate, 
but  does  not  contemplate  disposing  of  any  of  its  stock  or  se- 
curities in  the  state  of  Ohio  nor  conducting  any  office  or 
maintaining  any  permanent  agency  in  this  state. 

Is  the  corporation  described  required  to  comply  with  the 
laws  of  Ohio  and  to  pay  franchise  taxes  as  a  foreign  corpora- 
tion for  profit  doing  business  in  Ohio?" 

I  found  it  necessary  to  obtain  further  facts  from  Mr.  S^by 

in  order  to  return  a  specific  answer  to  your  inquiry,  and  under 

date  of  February  14,  he  advised  as  follows : 

''The  company  does  not  propose  to  maintain  a  general 
office  in  the  state  of  Ohio,  biit  will  employ  an  agent  in  the 
state  of  Ohio  to  give  receipts  and  collect  moneys  due  under 
payment  mortgages. 

The  agent  or  attorney  above  referred  to  would  collect 
pajrments  and  report  to  the  company.  All  books  would  be 
kept  at  the  main  office  in  Pennsylvania.  The  agent  or  at^ 
tomey  would  submit  applications  for  mortgages  to  the  com- 
pany and  the  proper  executive  officers  would  have  to  approve 
same  before  the  mortgeges  would  be  taken  up.  The  attomiey 
would  also  examine  the  titles  and  prepare  papers. 
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The  company  does  not  contemplate  entering  into  a  direct 
mortgage  loan  business,  but  desires  to  purchase  mortgages 
that  are  ahready  in  existence,  so  that  it  will  not  be  necessary 
for  its  agents  or  attorney  to  pay  out  money  under  the  pro- 
visions of  the  mechanics'  lien  law." 

The  language  of  one  of  the  compliance  statutes  and  that  of 
the  taxation  statute  necessary  to  be  considered  in  connection  with 
this  question  is  the  same.  The  problem  is  to  determine  whether 
or  not  a  corporation,  on  the  above  state  of  facts,  is  '^owning  or 
using  a  part  or  all  of  its  capital  in  this  state  and  doing  business 
in  this  state,''  within  the  meaning  of  Sections  183  and  5499  Gen- 
eral Code,  respectively. 

I  shall  first  consider  the  subordinate  question  as  to  whether 
or  not  the  location  of  real  estate  security  in  Ohio  constitutes  the 
investment  of  capital  and  the  use  thereof  in  this  state.  It  is  to 
be  observed  that  the  capital  of  the  company  is  invested  by  pur- 
chasing mortgage-secured  notes.  When  the  actual  cash  thus  in- 
vested leaves  the  company's  treasury,  what  remains  is  a  chose 
in  action,  which  is  the  property  of  the  company.  In  effect,  the 
property  of  the  company  is  invested  in  a  chose  in  action,  and  the 
invested  capital  is  no  longer  represented  by  the  money,  which  is 
the  property  of  the  seller.  The  residence  of  the  original  borrower 
with  whom  the  company  has  not  dealt  at  all,  does  not  determine 
the  situation  of  the  capital.  Nor  does  the  fact  that  the  real  estate 
secured  is  located  in  Ohio  affect  the  location  or  place  of  the  use 
of  the  capital  of  the  company.  The  natural  situs  of  the  '"mort- 
gage" as  a  subject  of  taxation, — ^for  example,  meaning  of  course 
the  loan  secured  by  the  mortgage,  as  a  "'mortgage"  as  such,  is 
really  not  a  subject  of  taxation  at  all, — ^is  at  the  domicile  of  the 
owner  or  at  the  business  office  where  the  investment  is  managed 
and  controlled.  Nor,  does  the  fact  that  a  legal  estate  in  the  mort- 
gaged premises  is  created  by  execution  of  a  mortgage  in  my 
opinion  alter  the  case.  In  Ohio  the  mortgagor  is  before  condition 
broken  the  owner  and  entitled  to  possession*  against  all  the  world. 

Rands  v.  Kendall,  .16  0.  671.  After  condition  broken  he  is 
the  owner  against  all  the  world  except  the  mortgagee.  Martin 
vs.  Alter,  42  O.  S.  94. 

I  do  not  feel  it  necessary  to  enter  into  an  exhaustive  discus- 
sion of  the  Ohio  theory  of  mortgage  in  all  of  its  peculiar  incidents, 
but  deem  it  sufficient  to  state  that  in  my  opinion  the  ownership 
of  a  legal  title  to  Ohio  lands  by  a  mortgagee  corporation,  even 
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after  condition  broken,  would  not  constitute  the  ownership  or  use 
of  a  part  or  all  of  its  capital  or  plant  in  this  state  within  the  mean- 
ing: of  the  sections  now  under  consideration. 

For  all  these  reasons,  therefore,  I  am  of  the  opinion  that  the 
fact  that  the  real  estate  security  on  which  the  company  invests 
its  capital  is  located  in  Ol^io  does  not  constitute  such  a  transaction, 
the  employment  or  use  of  capital  of  the  company  in  this  state. 

Does  the  fact  that  the  notes  may  be  placed  in  the  hands  of 
an  agent  in  Ohio  for  collection  localize  the  capital  invested  in 
them  in  this  state  within  the  contemplation  of  the  statute  under 
consideration?  Some  basis  for  an  assertion?  Some  basis  for  an 
assertion  to  the  effect  that  such  facts  would  bring  the  notes,  as 
property,  within  the  potential  taxing  jurisdiction  of  the  state  is 
found  in  the  decision  of  the  Supreme  Court  of  the  United  States 
in  Metropolitan  Life  Ins.  Co.  vs.  New  Orleans,  205  U.  S.  298.  There 
is  room  for  doubt  as  to  the  application  of  this  decision,  however, 
arising  from  the  fact  that  in  that  case  the  notes  originated  in  the 
course  of  a  loaning  business  transacted  by  the  taxpayer  in  the 
state;  while  here  the  company  i^  not  the  original  lender.  Aside 
from  this  fact,  it  appears  that  the  Louisiana  case  is  based  upon  the 
legislative  policy  of  that  state,  as  interpreted  by  the  highest 
court  thereof,  which  is,  to  quote  Mr.  Justice  Holmes  in  Wheeler 
vs.  Sohmer,  233  U.  S.  434,  ''to  deal  with  negotiable  paper  on  the 
footing  of  situs''  i.  e.,  as  if  it  were  tangible  property,  capable  of  a 
location  of  its  own.  Ohio's  general  policy  is  contrary  to  this, 
in  that  while  rejecting  a  rigid  application  of  the  fiction  mobilia 
sequuntur  personam  in  such  a  way  as  to  deprive  its  laws  of  appli- 
cation to  notes  owned  by  non-residents,  it  has  consistently  limited 
its  doctrine  to  the  establishment  of  a  business  situs  for  such  paper, 
conditioning  the  latter  upon  the  power  of  a  resident  agent  to  orig- 
inate the  credit  or  to  reinvest  the  proceeds  thereof.  Bradley  vs. 
Bauder,  36  O.  S.  28 ;  Grant  vs.  Jones,  39  O.  S.  506 ;  Myers  vs.  Sear 
berger,  45  O.  S.  232;  Hubbard  vs.  Brush,  51  O.  S.  252;  Lee  vs. 
Dawson,  8  C.  O.  365.  So  even  the  permanent  retention  of  the  se- 
curities in  this  state  for  purposes  of  collection  merely,  is  not 
enough  to  render  them  taxable.    Myers  vs.  Seaberger,  supra. 

These  cases  were  all  decided  under  the  influence  of  what  is 
now  Section  5328  G.  C.  which  applies  to  property  taxation  only. 
I  think,  however,  that  the  phrase  **m  this  state"  as  used  in  sec- 
tion 183  G.  C.  must  be  construed  in  accordance  with  the  policy 
of  the  property  tax  laws.    The  section  itself  is  a  tax  law,  though 
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its  subject  is  the  franchise,  not  tha  property.  (Sec.  184  G.  G. 
See  Southern  Gum  Co.  vs,  Layiin,  66  O.  S.  678.) 

Indeed,  I  entertain  some  doubt  as  to  whether  or  not  Section 
183  was  ever  intended  to  ai^ly  to  corporations  having  no  tangible 
property  in  the  state,  though  it  is  not  necessary  to  decide  that 
question.  I  call  attention  however  to  the  word  "use"  in  the  sec- 
tion, as  bearing  upon  this  point.  Mer^  location  is  not  enough; 
active  employment  is  required ;  and  I  am  of  the  opinion  that  bring- 
ing a  note  into  Ohio  for  collection  purposes  would  not  be  "using 
capital"  in  this  state.  The  word  "or"  must  be  read  "and."  (See 
Sec.  185  G.  C.  Op.  Atty.  Gen.  1916,  Vol.  II,  1061.) 

These  things  being  true,  the  company  would  not  be  required 
to  comply  with  the  provisions  of  Sections  183  and  5499  General 
Code. 

This  leaves  open  a  further  question  as  to  compliance  with  Sec- 
tion 178  General  Code,  which  provides : 

"Before  a  foreign  corporation  for  profit  transacts  busi- 
ness in  this  state,  it  shall  procure  from  the  secretary  of  state 
a  certificate  that  it  has  complied  with  the  requirements  of 
law  to  authorize  it  to  do  business  in  this  state,     *     *     *" 

,  This  section,  however,  is  not  to  apply  to 

"foreign  banking,  insurance,  building  and  loan,  or  bond  in- 
vestment corporations." 

A  similar  exemption  from  the  scope  of  Section  188,  and,  I 
think,  by  inference  from  that  of  the  taxation  section  is  made 
by  Section  188,  General  Code,  but  for  reasons  which  have  alreadf 
been  suggested  I  have  not  found  it  necessary  to  consider  the  effect 
of  the  exemption  in  discussing  the  application  of  those  sections. 

I  am  inclined  to  the  view  that  the  company  in  question  would 
not  be  entitled  to  the  benefits  of  this  exemption  section.  The  na- 
ture of  the  business  which  the  company  is  authorized  to  transact 
clearly  does  not  constitute  it  a  banking,  insurance  or  building  and 
loan  company.  While  it  deals  in  investment  bonds,  yet  I  do  not 
believe  that  it  is  a  "bond  investment  comx)any"  in  the  sense  in 
which  the  term  is  used  in  the  statutes  of  this  state.  Such  com- 
panies are  those  defined  and  described  by  Section  697,  General 
Code,  as  follows: 

"Every  corporation,  partnership  or  associaticm  other  than 
a  building  and  loan  association,  which  places  or  sells  cer- 
tificates, bonds,  debentures,  or  other  investment  securiti63 
of  any  kind,  on  the  partial  pajrment  or  installment  plan,  and 
every  investment  guaranty  company  doing  business  on  the 
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service  dividend  plan  shall  be  deemed  a  tM>nd  investment  com- 
pany." 

It  does  not  appear  that  the  company  propose  to  sell  securities 
on  the  partial  payment  or  installment  plan.  In  the  absence  of 
such  a  showing  I  do  not  think  that  the  company  constitutes  a  bond 
investment  corporation  within  the  meaning  of  the  exemption 
clause  of  Section  178,  General  Code. 

This  brings  me  to  the  question  of  whether  or  not  the  activi- 
ties which  the  company  proposes  to  carry  on  in  this  state  would 
constitute  the  transaction  of  business  within  the  meaning  of  Sec- 
tion 178  of  the  General  Code. 

In  my  opinion  the  employment  of  an  agent  in  this  state  with 
authority  to  receive  payments  on  the  part  of  the  corporation 
would  be  enough  to  constitute  the  transaction  of  business,  even 
though  the  agent  was  not  authorized  to  represent  the  corporation 
to  the  extent  of  making  the  original  contracts  by  which  the  obli- 
gations to  make  payments  to  the  company  would  arise.  A  private 
corporation  can  of  course  transact  business  only  through  officers 
and  agents.  Wherever  there  is  an  agent  authorized  to  represent 
the  corporation  in  the  transaction  of  any  part  of  its  business,  there 
the  corporation  is;  and  the  acts  of  the  agent  are  the  acts  of  the 
corporation.  The  making  of  collections  on  obligations  due  to  the 
corporation  is  as  essential  a  part  of  the  business  of  the  corpora- 
tion as  any  other  part  of  it  which  could  be  imagined.  This  propo- 
sition appears  to  me  to  be  too  clear  to  require  citation  of  author- 
ity, though  many  are  available. 

This  being  true,  I  do  not  find  it  necessary  to  consider  the 
more  difficult  question  as  to  whether  or  not  the  solicitation  of  busi- 
ness by  the  agent  in  the  state  would  of  itself  constitute  doing  busi- 
ness ;  nor  the  still  more  difficult  question  as  to  whether  or  not  the 
mere  fact  that  the  company  has  loaned  money  to  citizens  of  Ohio 
or  purchased  the  obligations  of  citizens  of  Ohio  would  constitute 
the  transaction  of  business  in  Ohio.  Some  of  the  cases  from 
other  states  apparently  go  very  far  upon  the  last  point  which  I 
have  noted,  though  the  statutes  of  such  states  are  not  precisely 
similar  to  that  of  Ohio.     , 

For  the  above  reasons  then  I  am  of  the  opinion  that  a  foreign 
corporation  proposing  to  do  as  has  been  described,  would  be  re- 
quired to  comply  with  Section  178  of  the  General  Code,  but  not  with 
Section  183  thereof,  and  not  being  subject  to  Section  183,  General 
Code,  would  not  be  subject  to  annual  franchise  taxaticm. 
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The  Provisims  of  Sectimi  7198  Goieral  Code,  do  not  Confer  upon 
the  Ck^unty  Surveyor  the  Authority  to  Ck^nstruct  Bridges  by 
Force  Account  Irrespective  of  Wliat  the  Cost  of  the  Construction 
Might  Be. 


No.  1094— (Opinion  Dated  March  22,  1918)'. 

Hon,  Clare  Caldwell,  Prosecuting  Attorney,  Warren,  Ohio. 

• 

Dear  Sir:    I  have  your  communication  in  which  you  request 

my  opinion  on  the  following: 

"Does  Section  7198,  General  Code,  give  authority  to  con 
struct,  by  force  account  a  county  bridge,  the  cost  of  which  is 
in  excess  of  one  thousand  doUars,  or  must  the  same  be  con- 
structed after  a  contract  has  been  awarded  to  the  lowest  bid- 
der in  compliance  with  Sections  2833  et  seq?" 

Section  7198  G.  C.  (107  O.  L.  115)  reads  as  follows: 

**The  county  surveyor  may  when  authorized  by  the  County 
Commissioners  employ  such  laborers  and  teams,  lease  such  im- 
plements and  tools  and  purchase  such  material  as  may  be 
necessary  in  the  construction,  reconstruction,  improvement, 
maintenance  or  repair  of  roads,  bridges  and  culverts  by  force 
account.'* 

Upon  a  more  cursory  reading  6t  said  Section  it  might  be 
gathered  that  the  county  surveyor,  when  authorized  by  the  County 
Commissioners,  can  construct  bridges  by  force  account,  but  such 
is  not  the  authority  granted  in  the  Section.  The  authority  therein 
contained  is  that  the  county  surveyor  may  employ  such  laborers 
and  teams,  lease  such  implements  and  tools  and  purchase  suidi  ma- 
terial as  may  be  necessary  to  do  certain  things  therein  se^»  out. 
There  is  no  authority  granted  in  said  Section  to  do  anjrthin^  by 
force  account.  But  if  authority  is  given  either  to  the  County  Com- 
missioners or  to  the  county  surveyor,  anywhere  in  the  law,  to  con- 
struct or  reconstruct  bridges  by  force  account,  in  that  event  die 
County  surveyor  could  be  authorized  by  the  County  Commissioners 
to  do  the  things  set  out  in  said  Sections,  viz.,  employ  such  labori^rs 
and  teams,  lease  such  implements  and  tools  and  purchase  sucb 
material  as  would  be  necessary  to  enable  him  to  construct  a  bridge 
by  force  account.  However,  there  is  no  authority  anywhere  in  tlie 
statutes,  given  either  to  the  County  Commissioners  or  county 
surveyor,  to  construct  bridges  by  force  account,  irrespective  of  tH 
cost  of  same. 

In  an  opinion  rendered  by  me  on  December  IS,  1917,  to  tb^ 
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Bureau  of  Inspection  and  Supervision  of  Public  Offices  (No.  857), 

I  went  into  detail  relative  to  the  construction  which  should  be 

placed  upon  Section  7198,  supra.  In  that  opinion,  however,  I  was 

answering  this  question : 

''Are  the  commissioners  of  a  oounly  legally  empowered  to 
I  arrived  at  the  following  conclusion  in  said  opinion: 

construct  bridges  or  repair  the  same  by  force  account?" 

'This  Section  (Sec.  7198)  does  not  confer  upon  either  the 
county  surveyor  or  the  coun^  commissioners  to  do  anything 
by  force  account.  However^  it  does  confer  authority  upon  the 
county  surveyor,  when  authorized  by  the  county  commissioners, 
to  employ  laborers,  lease  implements  and  purchase  material 
for  the  construction,  etc.,  of  roads,  bridges  and  culverts  by 
force  account.  This  makes  it  necessary  for  us  to  look  else- 
where for  the  power  and  authorily  to  construct  by  force  ac- 
count, and  when  we  do  this  we  find  no  other  provision  per- 
mitting of  the  construction  by  force  account,  than  Section 
6948-1  supra,  and  this  goes  no  further  than  to  permit  the  con- 
struction of  roads  by  force  account." 

In  said  opinion  I  found  that  the  term  "roads"  does  not  include 
bridges. 

Hence  answering  your  question  specifically,  it  is  my  opinion 
that  the  provisions  of  Section  7198,  supra,  do  not  confer  upon  the 
county  surveyor  the  authority  to  construct  bridges  by  force  ac- 
count, irrespective  of  what  the  cost  of  the  construction  might  be. 

I  am  enclosing  a  copy  of  said  Opinion  No.  857  for  your  con- 
sideration. 


The  Maximum  Which  the  State  can  Assume  in  the  Improvement 
of  a  Main  Market  Road  Wherein  Township  Trustees  Co-operate, 
is  Seventy-Five  Per  Cent  of  the  Cost  and  Expense  of  the  Im- 
provement. 


No.  1086^(Opitfion  Dated  March  18,  1918.) 

Hon.  Clinton  Cowen,  State  Highway  Commissioner,  Columbus, 

Ohio. 

Dear  Sir:     I  have  your  communication  of  March  4,  1918, 

which  reads  as  follows: 

^'I  have  been  authorized  by  the  highway  advisory  board  to 
ask  your  opinion  as  to  whether  or  not  the  highway  depart- 
ment, in  co-operating  direct  with  township  trustees  of  any 
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county  in  the  improvement  of  a  main  market  road^  may  pay 
more  than  seventy-five  per  cent  of  tiie  cost  of  the  improvement" 

In  order  to  obtain  a  fundamental  principle  upon  which  to  base 

an  answer  to  your  communication,  it  will  be  necessary  for  us  to  turn 

to  Section  1231  G.  C.  (107  O.  L.  137).    This  Section  reads  in  part  as 

follows : 

"Section  1231  *  *  County  Commissioners,  township  trus- 
tees and  village  councils  shall  have  the  same  power  and  author- 
ity to  co-operate  in  the  construction,  improvement,  mainte- 
nance and  repair  of  main  market  roads  as  is  granted  to  them  by 
this  Act  in  the  conslxuction,  improvement,  maintenance  and  re- 
pair of  inter-county  highways ;  and  in  case  the  commissioners 
of  any  county,  the  trustees  of  any  township  and  the  council  of 
any  village,  or  any  of  such  authorities,  determine  to  co-operate 
in  the  construction,  improvement,  maintenance  or  repair  of 
any  main  market  road,  the  procedure  shall  be  the  same  as  in 
the  03  se  of  co-operation  by  such  authorities,  in  the  construc- 
tion, improvement,  maintenance  and  repair  of  inter-county 
highways,  as  provided  in  this  Act  *  *" 

So  it  will  be  seen  that  in  those  cases  wherein  the  township 
trustees  co-operate  with  the  State  Highway  Commissioner  in  the 
construction  or  improvement  of  a  main  market  road,  the  same  pro- 
cedure should  be  had  and  the  same  power  and  authority  is  granted 
as  in  the  construction,  improvement,  maintenance  and  repair  of 
inter-county  highways. 

We  will  turn  now  to  the  provisions  which  have  to  do  with  the 
construction  of  inter-county  highways  when  the  township  trustees 
co-operate  with  the  State  Highway  Commissioner. 

Section  1192  G.  C.  (107  O.  L.  123)  reads  as  follows: 

"In  case  the  county  commissioners  do  not  file  any  applica- 
tion for  state  aid  before  March  first  of  any  year  In  whidi  the 
funds  will  be  available  for  tiie  construction,  improvement, 
maintenance  or  repair  of  some  one  or  more  of  the  inter-county 
highways  or  main  market  roads,  then  the  board  of  town- 
ship trustees  of  any  township  w^ithin  the  county  may  file  such 
application,  and  the  state  highway  commissioner  may  co-oper- 
ate with  such  trustees  in  the  construction  or  improv^nent  of 
said  highway  in  the  manner  hereinafter  provided  in  cases 
where  the  county  commissioners  make  such  application.'' 

From  this  Section  it  is  clear  that  when  the  township  trustees 
make  an  application  for  state  aid,  the  State  Highway  Commissioner 
may  co-operate  with  such  trustees  in  the  construction  or  improve- 
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ment  of  a  highway  in  the  same  manner  as  is  provided  iii  cases 
where  the  county  commissioners  make  such  application. 

Section  1214  G.  C.  (107  0.  L.  129),  relates  to  the  apportion- 

ment  of  the  cost  and  expense  of  an  improvement  among  the  county, 

township  and  abutting  property  owners.     This  Section  reads  as 

follows : 

''Section  1214.  Except  as  otherwise  provided  in  this  chap- 
ter, the  county  shall  pay  twenty-five  per  cent  of  all  cost  and 
expense  of  the  improvement.  Fifteen  per  cent  of  the  cost  and 
expense  of  such  improvement,  except  the  cost  and  expenses  of 
bridges  and  culverts,  shall  be  apportioned  to  the  township  or 
townships  in  which  such  road  is  located.  ♦  *  Ten  per  cent  of  the 
cost  and  expense  of  the  improvement,  excepting  therefrom  the 
cost  and  expense  of  bridges  and  culverts,  shall  be  a  charge  upon 
the  property  abutting  on  the  improvement.  *  *'* 

It  will  be  noted  that  under  this  Section,  unless  there  is  some 
other  provision  made,  the  county  must  bear  twenty-five  per  cent  of 
the  cost  of  an  improvement,  the  township  fifteen  per  cent  and  the 
abutting  property  owners  ten  per  cent. 

However,  Section  1217  G.  C.  provides  in  part: 

"*  *  Where  the  application  for  said  improvement  is  made 
by  the  township  trustees,  the  state  may  assume  all  or  any  part 
of  the  county's  proportion  of  the  cost  of  said  improvement. 

This  Section  further  provides  that: 

"In  no  case  shall  the  property  owners  abutting  upon  said 
improvement  be  relieved  by  the  state,  county  or  township,  from 
the  payment  of  ten  per  cent  of  the  cost  and  expense  of  such 
improvement.  *  *" 

From  the  provisions  of  this  Section  it  is  evident  that  the  state 
may  assume  the  county's  proportion  of  the  improvement  which 
would  be  twenty-five  per  cent,  but  there  is  no  provision  made  for 
the  state  assuming  any  part  of  the  proportion  to  be  borne  by  the 
township,  which  is  fifteen  per  cent,  and  the  statute  specifically 
provides  that  in  no  case  shall  the  property  owners  be  relieved  of 
the  payment  of  ten  per  cent  of  the  cost  and  expense  of  an  improve- 
ment. 

In  accordance  with  the  provisions  of  Section  1231,  supra,  if 
this  principle  is  true  in  the  construction  and  improvement  of  inter- 
county  highways,  it  is  equally  true  in  the  case  of  the  construction 
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01*  improvement  of  main  market  roads,  wherein  a  township  co- 
operates with  the  state  highway  department. 

Hence  it  may  be  concluded  that  your  department  may  assume 
the  payment  of  fifty  per  cent  of  the  cost  and  expense  of  the  con- 
struction and  improvement  of  a  main  market  road,  and  in  addi- 
tion may  assume  the  part  which  otherwise  would  be  borne  by  the 
county,  viz.,  twenty-five  per  cent,  thus  making  a  total  of  seventy- 
five  per  cent  which  may  be  borne  by  the  state  in  such  an  improve- 
ment. But  there  is  no  provision  made  whereby  the  state  may  as- 
sume a  part  of  the  fifteen  per  cent  to  be  paid  by  the  township,  and 
the  state  is  forbidden  to  assume  any  part  of  the  ten  per  cent  which 
is  to  be  borne  by  the  property  owners. 

Therefore,  the  maximum  amount  which  the  state  can  assume 
in  the  improvement  of  a  main  market  road,  wherein  the  township 
trustees  co-operate,  is  seventy-five  per  cent,  of  the  cost  and  ex- 
pense of  the  improvement 
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The  State,  ex  rel.  McGhee,  Attorney  General,  v.  The  Black 
Diamond  Company. 

Railroads — ^Purchaser  at  Judicial  Sale— Common  Carrier— Opera- 
tion For  Private  Purpose — ^Rifi^ts  of  General  Public. 

Where  a  railroad  company  organized  under  the  laws  of  the  state,  with 
authority  to  exercise  the  sovereign  power  of  the  state,  has  constructed  and 
operated  as  a  common  carrier  a  line  of  railroad,  portions  of  which  are  along 
and  across  public  highways,  or  other  railroads,  such  rctilroad  becomes  im« 
pressed  with  a  public  interest.  A  purchaser  thereof,  either  at  judicial  sale 
or  otherwise,  has  no  right  to  operate  it  for  its  own  private  purpose  or  the 
purposes  of  those  with  whom  it  may  privately  contract,  to  the  exclusion 
of  the  public. 


No.  15671— (Decided  November  13,  1917.) 

In  Quo  Warranto. 

This  proceeding  in  quo  warranto  is  brought  by  the  attorney 
general  to  oust  the  defendant  company,  an  Ohio  corporation,  from 
the  right  to  own,  operate  and  control  that  portion  of  The  Marietta, 
Columbus  and  Cleveland  Railroad  which  lies  north  and  west  of  the 
first  now-existing  public  road-crossing  south  or  east  of  Curtis 
Junction,  said  portion  being  located  in  the  counties  of  Athens  and 
Morgan,  state  of  Ohio,  and  in  length  about  16.5  miles.  The  peti- 
tion alleges  that  the  defendant,  in  claiming  to  own  and  control 
said  portion  of  said  railroad  and  in  controlling  and  operating  the 
same  as  a  railroad,  has  assumed  franchises  and  privileges  not 
granted  to  it.  It  alleges  that  the  said  railroad  is  a  public  railroad 
under  the  laws  of  Ohio,  and  that  the  defendant  has  no  right,  au- 
thority or  power  to  own,  operate  or  control  the  same,  or  any  part 
thereof. 

The  petition  alleges  that  in  its  articles  of  incorporation  the 
purpose  of  defendant  was  stated  to  be:  . 

''Said  corporation  is  formed  for  the  purpose  of  acquiring, 
holding  and  owning  either  by  purchase  or  lease,  coal,  clay  and 
other  mineral  lands,  and  such  other  real  estate  as  may  be  necessary 
for  the  purpose  of  its  business;  of  mining,  shipping  and  selling 
coal,  clay  and  other  minerals ;  of  manufacturing,  shipping  and  sell- 
ing coke,  clay,  brick  and  all  other  mineral  products ;  of  bujring  and 
selling  coal,  coke  and  other  mineral  products;  of  conducting  and 
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carrying  on  general  supply  stores  and  general  merchandise  busi- 
ness necessary  to  the  proper  conduct  of  its  business ;  of  construct- 
ing and  owning  railroads  with  single  or  double  tracks,  switches, 
side  tracks,  tramways,  turnouts,  offices  and  depots  as  may  be  nec- 
essary in  order  to  connect  its  mines  and  properties  with  any  other 
railroad  or  navigable  watercourse,  and  in  general,  to  do  any  and 
all  things  reasonable  and  necessary  to  be  done  to  carry  out  the 
general  objects  of  the  incorporation." 

In  its  answer  the  defendant  admits  that  since  November  28. 
1916,  it  has  owned  and  operated,  in  its  business  of  coal  mining, 
the  portion  of  the  railroad  property  described  in  the  petition,  but 
denies  that  it  has 'done  so  unlawfully.  It  denies  that  it  has  oper- 
ated the  same  as  a  common  carrier  or  held  itself  out  to  be  a  com- 
mon carrier,  and  denies  that  the  portion  of  the  railroad  described 
is  a  public  railroad. 

Further  answering  it  says  that  the  railroad  known  as  The 
Marietta,  Columbus  &  Cleveland  Railroad  has  for  many  years  last 
past  been  totally  insolvent  and  unable  to  meet  its  operating  ex- 
penses. 

It  avers  that  in  a  foreclosure  proceeding  in  the  common  pleas 
court  of  Washington  county,  said  railroad  was  sold;  that  at  the 
time  of  the  sale,  in  open  court,  and  before  the  confirmation  of  the 
sale,  the  bidder  advised  the  court  that  if  the  sale  was  confirmed 
he  would  discontinue  the  operation  of  the  road  as  a  common  car- 
rier,  and  would  dismantle  and  sell  the  same  for  scrap;  that  the 
court  confirmed  the  sale,  knowing  and  reciting  in  its  order  of  con- 
firmation that  said  railroad  would  not  be  operated  as  a  common 
carrier,  but  would  be  scrapped,  and  directed  its  receiver  to  dis- 
continue passenger,  mail,  express  and  freight  service;  and  that 
said  court  has  certified  to  the  secretary  of  state  and  other  depart- 
ments, that  said  company  has  surrendered  its  franchise  and  dis- 
continued the  operation  of  the  road. 

Defendant  avers  that  it  has  for  many  years  operated  a  coal 
property  on  the  portion  of  the  road  described  in  the  petition,  and 
i%  without  the  means  of  conveying  its  coal  to  market  other  than 
by  the  tracks  of  said  railroad ;  that  it  was  obliged  to  and  did  buy 
from  the  purchaser  of  said  road,  under  the  order  of  the  court, 
that  portion  of  the  railroad  which  leads  from  its  mines  to  the 
neitfest  railroad.  The  Toledo  &  Ohio  Central;  that  it  has  a  right, 
under  its  charter,  to  operate  a  railroad  as  a  switch  from  its  mines 
to  the  nearest  connecting  railroad,  and  without  such  rights  its 
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property  would  be  wholly  destroyed;  and  that  it  has  no  right  to 
become  a  common  carrier  and  that  to  incorporate  a  company  for 
such  purpose  would  practically  take  away  all  profit  from  the 
normal  operation  of  its  business. 

The  relator  in  his  reply  admits  that  the  foreclosure  suit  was 
brought  but  denies  that  a  proper  sale  of  said  railroad  was  made 
in  said  proceedings,  or  that  the  defendant  had  any  authority  to 
purchase  any  part  of  same;  he  avers  that  the  said  railroad  com- 
pany was  incorporated  as  a  railroad  company  under  the  laws  of 
Ohio ;  that  the  railroad  was  operated  by  said  company  and  its  pre- 
decessors as  a  public  railroad  for  more  than  forty  years  in  the 
counties  of  Washington,  Athens  and  Morgan,  in  the  state  of  Ohio ; 
that  its  right  of  way  was  acquired  under  the  laws  of  Ohio  govern- 
ing the  acquisition  of  rights  of  way  by  railroad  companies;  that 
said  railroad  was  operated  continuously  as  a  freight  and  passenger 
road  from  the  time  of  its  construction  to  November  1,  1916;  that 
it  passes  through  a  very  rich  coal  field  and  serves  a  large  number 
of  cities  and  villages,  which  are  named,  and  which  are  wholly  de- 
pendent for  railroad  transportation  on  said  railroad;  and  that 
during  the  years  in  which  it  has  been  in  operation  large  invest- 
ments have  been  made  and  extensive  enterprises  founded  and 
carried  on  by  the  public  generally,  solely  on  account  of  the  facil- 
ities offered  by  the  railroad  as  a  public  corporation. 

The  reply  sets  out  the  steps  taken  in  the  foreclosure  pro- 
ceedings referred  to  and  alleges  that  no  application  was  made  in 
said  action  to  sell  said  railroad  other  than  as  a  single  and  entire 
railroad;  that  no  application  was  made  in  any  way  for  authority 
to  abandon  said  railroad  or  sell  any  part  of  the  same  as  junk;  and 
that  no  such  order  was  made. 

It  alleges  that  the  purchaser  at  the  foreclosure  sale,  H.  H. 
Isham,  claimed  to  assign  to  one  Eamshaw,  president  of  the  de- 
fendant, all  his  rights  and  interest  in  that  portion  of  the  said 
railroad  above  described;  that  the  receiver  subsequently  made  a 
deed  purporting  to  convey  the  same  to  said  Eamshaw,  and  that 
since  that  time  the  defendant  has  operated  said  portion  solely 
for  its  own  use  and  has  refused  to  furnish  service  to  any  one  else 
except  to  four  favored  shippers  for  whom  it  has  been  rendering 
services,  and  in  whose  favor  it  has  been  discriminating  since  its 
control  of  said  railroad;  and  that  it  is  now  assuming  and  exercis- 
ing rights,  privileges  and  franchises  it  does  not  possess,  in  that 
it  had  no  right  to  purchase  or  assume  the  ownership  of  the  por- 
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tion  of  the  railroad  referred  to,  or  to  operate  j;he  same  for  the 
sole  use  of  itself  and  certain  favored  shipiiers,  and  no  risrht  to 
operate  it  at  all. 

The  relator  in  his  reply  also  denies  that  there  is  not  suflScient 
freight  outside  of  that  furnished  by  defendant  to  justify  the 
operation  of  trains  or  the  furnishing  of  service  to  the  public. 

By  a  stipulation  of  the  parties  the  cause  was  heard  on  an 
agreed  statement  of  facts,  which  includes  a  copy  of  the  journal 
entries  in  the  foreclosure  suit  referred  to  and  other  matters  which 
will  be  referred  to. 

Mr.  Joseph  McGhee,  attorney  general ;  Mr.  C.  A.  RadclifFe  and 
Mr.  Frank  Davis,  Jr.,  for  the  relator. 

Mr.  Talfourd  P.  Linn,  for  the  defendant. 

Johnson,  J.  From  the  papers  referred  to  in  the  stipulation  it 
is  shown  that  The  Marietta,  Columbus  &  Cleveland  Railroad  Com- 
pany was  incorporated  as  a  railroad  company  under  the  laws  of 
Ohio,  and  for  many  years  operated  its  line  of  railroad  as  a  common 
carrier  through  the  counties  of  Washington,  Athens  and  Morgan. 
Its  right  of  way  was  acquired  under  and  by  virtue  of  the  laws  of 
Ohio  governing  the  acquisition  of  rights  of  way  by  railroad  com- 
panies. Whatever  rights  the  public  has  in  connection  with  the 
railroad  and  property  of  a  corporation  created  by  the  state  and 
organized  under  its  laws  as  a  common  carrier  it  had  in  this  raU- 
road. 

In  July,  1914,  the  common  pleas  court  of  Washington  county 
on  the  application  of  the  Columbia-Knickerbocker  Trust  Company 
of  New  York,  as  trustee,  holding  a  mortgage  on  the  property  of 
the  company,  appointed  a  receiver  who  continued  the  operation 
of  the  railroad- in  that  capacity.  In  June,  1916,  the  court  ordered 
the  advertisement  and  sale  by  the  receiver,  as  special  master  com- 
missioner, of  the  property  encumbered  by  the  mortgage,  ''as  a 
single  and  entire  railroad  property.''  The  property  was  so  ad- 
vertised, and  in  September,  1916,  the  receiver  reported  that  he 
had  sold  the  property,  ''as  a  single  and  entire  railroad  property," 
to  one  H.  H.  Isham,  and  the  court  thereafter  confirmed  the  sale 
"as  a  single  and  entire  railroad  property." 

Prior  to  the  execution  of  the  deed  the  purchaser  assigned  to 
Charles  W.  Walters  about  30  miles  of  the  road  between  Curtis 
Junction  and  Marietta,  and  to  J.  H.  Eamshaw,  the  remainder  of 
the  road,  from  Sharpsburg  through  Curtis  Junction  to  Palos, 
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about  16.6  miles.  Deeds  for  the  portions  designated  were  exe- 
cuted and  delivered  to  those  persons. 

The  defendant  in  this  case  acquired  from  Eamshaw  the  por- 
tion deeded  to  him. 

The  complaint  here  is  that  The  Black  Diamond  Company-, 
contrary  to  law,  assumes  to  exercise  franchises  and  privileges  not 
allowed  to  it,  and  now  operates  said  railroad  j^or  its  own  purposes 
solely:  that  it  wholly  excludes  the  public  from  any  right  or  benefit 
in  the  use  of  said  railroad  as  a  common  carrier.  The  defendant 
claims  that  it  rightfully  purchased  the  portion  of  the  railroad  re- 
ferred to  and  that  it  uses  the  same  as  an  industrial  switch  from 
its  coal  mines  to  the  nearest  connecting  railroad.  It  admits  that 
it  has  contracted  with  four  parties  by  special  contracts  to  carry 
their  freight,  expressly  providing  that  it  does  not  do  so  as  a 
common  carrier. 

The  purpose  clause  of  the  articles  of  incorporation  of  the 
defendant  company  includes  the  provision,  ''of  constructing  and 
owning  railroads  with  single  or  double  tracks,  switches,  sidetracks, 
tramways,  turnouts,  offices,  and  depots,  as  may  be  necessary  in 
order  to  connect  its  mines  and  properties  with  any  other  railroad 
or  navigable  watercourse."  It  asserts  that  its  right  is  based  on 
Section  10141,  General  Code.  Under  that  Section  mining  com- 
panies are  authorized  to  construct  such  a  switch  as  above  described 
from  their  mine  to  any  other  railroad,  and  it  is  provided  in  respect 
to  such  switch  that  ''they  shall  be  subject  to  and  governed  by  the 
provisions  of  chapter  two  of  this  title." 

It  is  conceded  that  this  section  must  be  strictly  construed, 
and  that  it  does  not  confer  power  on  the  company  to  operate  such 
a  road  as  a  common  carrier. 

In  Miami  Coal  Co.  v.  Wigton,  19  Ohio  St.,  560,  it  was  held, 
that,  under  the  strict  construction  applicable  to  the  grants  of  the 
power  of  eminent  domain  to  corporations,  the  act  does  not  au- 
thorize a  mining  company  to  exercise  the  same  power  to  appro- 
priate private  property  that  is  conferred  on  railroad  companies 
by  acts  in  relation  to  railroads; 

By  the  provisions  of  Section  8861,  General  Code,  "A  person 
owning  or  operating  a  coal  or  iron-ore  mine  *  *  *  -^ho,  as  a 
means  of  removing  the  product  thereof,  uses  or  desires  to  use  a 
railway,  may  construct  one  and  run  cars  thereon,  over  or  under 
any  railroad  or  public  highway,  the  consent  of  the  owner  of  the 
fee  in  the  land  at  such  crossing  first  being  obtained.    Such  rail- 
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way  shall  be  so  constructed  as  in  no  wise  to  impede  or  interfere 
with  the  running  of  cars  or  the  travel  upon  such  railroad  or  high- 
way, or  in  any  manner  injure  or  impair  either,  or  any  switch, 
building,  or  appurtenance  connected  therewith  or  belonging  there- 
to.    *     *     *" 

It  is  manifest  that  the  legislature,  in  recognition  of  the  fact 
that  the  operation  .of  such  a  line  across  railroads  and  public  high- 
ways at  grade  would  be  dangerous,  felt  the  necessity  of  making 
specific  provisions  as  to  the  construction  of  an  industrial  line. 
We  think  it  must  be  conceded  that  the  portion  of  the  railroad 
which  the  defendant  is  now  operating  is  not  an  industrial  road 
or  switch,  such  as  is  authorized  to  be  constructed  and  operated 
under  the  statutory  provisions  referred  to. 

It  is  contended  that  the  provisions  of  Section  8861,  General 
Code,  as  to  elimination  of  grade  crossings,  are  permissive  and 
not  mandatory,  except  the  portion  thereof  that  requires  that  such 
freightway  or  switch  shall  be  so  constructed  as  not  to  impede  or 
interfere  with  the  running  of  cars  or  travel  on  such  railroad  or 
highway.  A^  above  shown  the  statute  must  be  strictly  construed. 
There  would  be  no  right  whatever  to  construct  or  operate  such  a 
line  in  the  absence  of  statute,  and  nothing  can- be  done  under  it 
different  from  or  in  excess  of  what  is  expressly  permitted.  It  is 
conceded  that  the  crossings  referred  to  are  at  grade,  but  it  i^ 
suggested  that  even  if  the  statute  is  mandatory  the  public  rights 
can  be  enforced  by  a  proper  action.  But  the  question  here  is, 
whether  the  defendant  company,  not  being  a  common  carrier,  can 
operate  for  its  own  purposes,  and  for  the  purposes  of  those  with 
whom  it  may  privately  contract,  the  portion  of  this  railroad  that  it 
has  acquired,  which  was  constructed  for  and  devoted  to  the  public 
service  by  a  corporation  organized  and  operated  as  a  common  car- 
rier. Much  stress  is  laid  upon  the  fact,  that,  at  the  time  of  the  con- 
firmation of  the  sale  "as  a  single  and  entire  railroad  property,"  the 
purchaser  stated  to  the  court  that  in  case  the  sale  was  confirmed, 
as  soon  as  he  acquired  title  and  was  placed  in  possession  of  the 
property  by  the  court,  he  would  at  once  discontinue  the  operation 
of  the  railroad.  As  to  this  it  must  be  noted  that  there  was  no  ap- 
plication made  to  the  court  to  dismantle  the  railroad  or  abandon  its 
use  as  a  public  carrier ;  no  notice  was  given  during  any  stage  of  the 
proceedings  that  any  such  application  would  be  made;  and,  as  al- 
ready indicated,  the  order  of  sale,  the  advertisement  of  the  sale. 
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and  the  confirmation  of  the  sale,  were  of  one  single  and  entire  rail- 
road property. 

In  the  entry  of  confirmation,  following  the  recital  of  the  state- 
ment above  referred  to  by  the  purchaser,  is  the  further  recital  that 
the  court,  finding  "that  the  sudden  cessation  of  the  operation  of 
said  railroad  property  at  the  present  time  would  be  a  serious  in- 
convenience to  the  general  public  now  being  served  by  said  railroad 
property,"  suspended  the  completion  of  said  purchase  until  No- 
vember 1,  1916,  and  ordered  the  receiver  to  continue  the  operation 
of  the  railroad  until  that  date  and  thereupon  to  discontinue  the 
same.  It  will  be  noted  that  at  the  time  named  the  title  passed  to 
the  purchaser;  and  it  is  significant  that  the  court  found  that  seri- 
ous inconvenience  would  result  to  the  general  public  then  being 
served  by  said  railrpad  property  by  its  sudden  discontinuance.  It 
is  not  shown  or  suggested  that  it  was  not  an  equally  serious  incon* 
venience  to  the  general  public  to  discontinue  the  service  after  the 
date  named. 

The  portion  of  the  road  now  held  and  operated  by  the  defen- 
dant begins  at  the  village  of  Sharpsburg,  extending  southwardly 
to  Curtis  Junction,  a  distance  of  2.8  miles,  and  thence  to  Palos,  a 
distance  of  13.7  miles,  traversing  portions  of  Athens  and  Morgan 
counties. 

Where  the  public  has  a  real  and  substantial  right  in  the  use  of 
property  which  has  been  devoted  to  the  public  use  under  the  sanc- 
tion of  the  state,  that  right  should  be  properly  safeguarded  in  every 
legal  proceeding  concerning  the  property.  D.,  X.  &  B.  Rd.  Co.  vs. 
Lewton,  20  Ohio  St.,  401,  412. 

There  is  not  involved  in  this  case  any  question  as  to  the  right  to 
dismantle,  abandon  or  scrap  a  line  of  railroad  on  account  of  failure 
to  return  a  proper  compensation  for  its  operation.  We  know  of  no 
way  to  compel  the  owner  of  a  line  of  railroad,  which  in  its  proper 
operation  does  not  produce  sufficient  revenue  to  aif ord  proper  com- 
pensation, to  continue  its  operation.  We  think  it  obvious  that  there 
could  be  no  such  compulsion.  Such  a  situation  has  been  considered 
in  many  cases. 

In  a  leading  case,  Jack  vs.  Williams  et  al.,  413  Fed.  Rep.,  823« 
the  company  which  built  the  road  had  become  insolvent  and  it  ap- 
peared that  any  attempt  to  operate  it  would  result  in  loss.  Under 
these  circumstances  the  court  authorized  the  road  to  be  disman- 
tled and  the  rails  sold.  At  page  827  it  is  said :  "Whilst  thus  serving 
the  public,  however,  no  corporation  or  private  person  is  obliged  to 
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continue  the  service  without  a  reasonable  remuneration.  No  one 
can  be  compelled  to  serve  the  public  for  nothing.  Private  prop- 
erty of  no  kind,  including  railroad  property,  can  be  used  for  public 
purposes  without  compensation.  Smyth  vs.  Ames,  169  U.  S.  467, 
18  Sup.  Ct.  418,  42  L.  Ed.  819 ;  Road  Co.  vs.  Sandf  ord,  164  U.  S.  578, 
17  Sup.  Ct.  198,  41  L.  Ed.  560 ;  Chicago,  M.  &  St.  P.  Co.  vs.  Minne- 
sota, 134  U.  S.  418,  10  Supi.  Ct.  462,  33  L.  Ed.  970 ;  Railway  Co.  vs. 
Smith,  173  U.  S.  684,  19  Sup.  Ct.  565,  43  L.  Ed.  858." 

Upon  proper  notice  and  showing  the  court  in  the  foreclosure  pro- 
ceeding, or  in  any  other  proper  proceeding,  might  authorize  the  dis- 
continuance and  dismantling  of  the  road. 

There  is  in  this  case  no  intention  or  attempt  to  dismantle  the 
property  or  abandon  it;  but  the  defendant  is  operating  a  line  of 
railroad  which  was  constructed  by  a  corporation  organized  as  a 
common  carrier  by  the  state,  with  authority  to  exercise  the  sover- 
eign power  of  the  state  in  the  interest  of  the  general  welfare.  The 
only  constitutional  warrant  for  the  taking  of  private  property  and 
public  highways  is  that  their  use  is  needed  for  the  common  good. 

In  Gates  vs.  Boston  &  N.  Y.  Air  Line  Bd.  Co.,  53  Conn.,  333, 
342,  it  was  held  that  when  railroad  property  essential  to  the  public 
use  is  once  devoted  to  that  use,  the  public  has  a  right  that  it  snail 
remain  pledged  to  that  use,  and  this  is  superior  to  the  property 
rights  of  the  corporation,  its  stockholders  and  bondholders.  In  the 
opinion  it  is  said:  ''Upon  principle  it  would  seem  plain  that  rail- 
road property  once  devoted  and  essential  to  the  public  use,  must 
remain  pledged  to  that  use  so  as  to  carry  to  full  completion  the 
purpose  of  its  creation ;  and  that  this  public  right,  existing  by  rea- 
son of  the  public  exigency,  demanded  by  the  occasion,  and  created 
by  the  exercise  by  a  private  person  of  the  powers  of  a  state,  is 
superior  to  the  property  rights  of  corporations,  stockholders  and 
bondholders."  Authorities  holding  a  similar  view  as  to  the  nature 
of  such  property  are  as  follows :  Metz  vs.  Buffalo,  C.  &  P.  Rd.  Co., 
58  N.  Y.,  61;  Northern  Pac.  Ry.  Co.  vs.  Townsend,  190  U.  S.,  261, 
267 ;  Connor  vs.  Tenn.  Central  Ry.  Co.,  109  Fed.  Rep.,  931,  940 ; 
Lawrence  vs.  Morgan's  L.  &  T.  Rd.  Co.,  39  La.  Ann.,  427 ;  East  Ala. 
Ry.  Co.  vs.  Doe,  114  U.  S.,  340,  Dayton,  X.  &  B.  Rd.  Co.  vs.  Lewton, 
20  Ohio  St.,  401,  412;  Coe  vs.  Columbus,  P.  &  I.  Rd.  Co.,  10  Ohio 
St.,  372,  378. 

In  State  vs.  Hazelton  &  Leetonia  Ry.  Co.,  40  Ohio  St.,  504,  a 
proceeding  in  quo  waranto  was  brought  to  oust  the  company  for 
the  misuse  of  powers,  franchises  and  privileges  conferred  on  it. 
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The  court  held  that  a  railroad  company  assumes  the  performance 
of  duties  for  the  benefit  of  the  public  generally,  and  that  when 
such  a  corporation,  for  a  period  of  five  years,  fails  to  construct 
a  line  of  railroad  named  in  its  charter,  but  condemns  private 
property  and  constructs  a  railroad  wholly  unsuited  to  the  wants 
of  the  public,  and  for  the  benefit  only  of  coal  mines,  owned  and 
operated  by  the  principal  corporators  and  stockholders  of  such  rail- 
road company,  it  is  a  misuse  of  its  corporate  powers,  franchises 
and  privileges. ,  In  the  opinion  it  is  said :  "Judging  from  the  things 
done  by  the  corporation,  its  sole  object  was  to  furnish  a  means  of 
transferring  the  products  of  the  private  mines,  owned  and  oper- 
ated by  the  principal  incorporators  and  stockholders,  to  a  place 
where  they  could  be  carried  to  market." 

It  is  said  by  Minshall,  J.,  in  State,  ex  rel.,  vs.  P.,  Y.  &  A.  Rd. 
Co.,  50  Ohio  St.,  249 :  "It  may  well  be  conceded,  that  the  condem- 
nation of  private  property  for  a  private  use,  and  its  use  for  such 
purpose  only,  constitutes  a  flagrant  abuse  of  the  power  of  eminent 
domain,  and  that  a  company  guilty  of  such  abuse  of  its  power 
should  be  deprived  of  its  corporate  franchises  and  be  dissolved." 

It  is  very  clear  from  these  authorities  that  The  Marietta,  Co- 
lumbus &  Cleveland  Railroad  Company  could  not  have  operated  its 
line  of  railroad,  nor  any  portion  thereof,  as  the  defendant  now 
claims  the  right  to  operate  it.  Has  the  purchaser  of  the  part  of  the 
line  which  he  acquired  pursuant  to  a  judicial  sale  any  greater  right 
in  its  operation  than  the  original  corporation  owner?  The  statutes 
of  Ohio  regrulating  the  transfer  of  railroad  property  by  a  private 
sale  and  by  judicial  sale  are  very  comprehensive. 

Sections  9054  to  9063  provide  for  the  transfer  by  a  company 
unable  to  complete  its  road,  to  any  other  railroad  company  incor- 
porated under  the  laws  of  Ohio. 

Sections  9064  to  9075,  inclusive,  contain  provisions  for  trans- 
fer by  receivers  and  by  judicial  sales,  and  under  these  Sections 
the  only  purchaser  authorized  is  a  company  under  the  laws  of  the 
state,  or  any  number  of  persons  not  less  than  five,  who,  having 
purchased  such  road  and  franchises  at  such  a  sale,  may  become 
a  corporation  by  filing  a  transcript  with  a  decree  of  confirmation 
in  the  office  of  the  secretary  of  state.  This  was  the  state  of  the 
law  until  the  act  fund  in  77  Ohio  Laws,  page  60,  was  passed.  By 
this  Act,  which  is  Sections  3426a  and  3426b,  Revised  Statutes,  an& 
which  is  included  in  Sections  9076,  9077  and  9078,  General  Code,  it 
is  provided  that  the  purchaser  or  purchasers  of  the  property,  road- 
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beds,  risfhts  of  way,  fixtures  and  franchises  of  a  railroad  company 
in  this  state,  situated  wholly  or  in  part  in  this  state,  sold  pursuant 
to  judicial  order,  judgment,  or  decree,  which  sale  has  been  con- 
firmed by  the  court  making  the  order  of  sale,  may  sell  the  same,  or 
any  part  thereof;  and  that  the  title  thereto,  with  all  the  rights, 
liberties,  facilities  and  franchises,  shall  pass  by  such  sale  and  vest 
in  the  purchaser  or  purchasers. 

By  the  second  Section  of  the  law,  which  became  3426b,  Re- 
vised Statutes,  and  is  now  Sections  9077  and  9078, 'General  Code, 
it  was  provided  that  any  railroad  company  may  become  the  pur- 
chaser of  such  property,  as  provided  in  the  first  Section  of  the 
Act,  and  any  number  of  persons  may  become  the  purchasers  of  such 
road,  either  directly  at  such  judicial  sale  or  by  grant  from  the 
purchasers  at  such  sale,  and  on  filing  a  copy  of  the  deed  in  the 
office  of  the  secretary  of  state,  with  articles  of  incorporation,  such 
persons,  not  less  than  five  in  number,  shall  become  a  corporation, 
and  in  the  operation  and  maintenance  of  its  railroad  such  corpora- 
tion  shall  be  entitled  to  all  the  rights  and  subject  to  all  the  obliga- 
tions and  restrictions  imposed  upon  railroad  companies  by  the 
laws  of  the  state. 

It  seems  clear  from  these  provisions  that  the  sale  and  transfer 
contemplated  is  of  the  railroad  property  as  such.  The  rights,  liber- 
ties, facilities  and  franchises  shall  pass  by  such  sale  as  fully  as 
if  the  same  had  been  possessed,  exercised  and  enjoyed  by  such 
railroad  company.  It  is  provided  that  the  franchises  shall  pass 
to  the  purchaser. 

The  term  "franchise"  has  a  dual  meaning.  Its  scope  and  mean- 
ing must  be  determined  by  its  application.  There  is  a  wide  differ- 
ence between  a  franchise  which  inheres  in  the  right  to  exist  as  a 
a  corporation  and  a  franchise  to  exercise  certain  special  privileges 
as  such;  for  instance,  the  right  to  occupy  or  cross  public  high- 
ways and  to  construct  in  or  across  them  and  operate  thereon  a  pub- 
lic utility. 

The  defendant  is  using  for  its  own  purposes  a  line  of  railroad 
which  has  become  clothed  and  impressed  with  a  public  use.  The 
company  not  being  organized  as  a  common  carrier  could  not  itself 
have  acquired  the  rights  and  constructed  the  line  as  the  rights  and 
the  line  here  involved  were  acquired  and  constructed.  The  railroad 
company  itself  could  not  have  transferred  the  property  to  defen- 
dant company  with  the  right  to  operate  it  privately,  and  we  find 
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no  warrant  in  law  to  hold  that  the  defendant  company  acquired 
that  right  through  the  foreclosure  proceeding. 

It  cannot  accomplish  by  indirection  what  it  is  not  permitted 
to  do  directly. 

In  Dayton,  X.  &  B.  Rd.  Co.  vs.  Lewton,  supra,  in  which  the 
subject  is  considered,  Judge  Mcllvaine  says,  at  page  412:  "The 
rights  of  the  public  must  not  be  ignored ;  and  it  is  the  right  of  the 
public  that  this  highway  be  maintained.  It  was  by  and  through 
the  exercise  of  its  power  of  eminent  domain  that  it  was  estab- 
lished.^' 

Otherwise  purely  private  enterprise  could  cause  the  organ- 
iaztion  of  a  railroad  company,  which  would  acquire  rights  of  way 
with  the  privilege  of  operating  dangerous  agencies  on  and  across 
public  highways,  interurban  lines  and  other  railroads — all  of  which 
it  could  only  do  in  the  advance  of  the  public  interest — and  then 
could  go  forward  with  steps  by  which  the  private  concern  would 
acquire  for  its  private  purposes  the  public  privileges  and  property 
so  created. 

In  this  particular  case  the  defendant  was  doubtless  actuated 
by  the  feeling  that  it  was  compelled  to  proceed  as  it  has  in  order  to 
find  access  to  its  markets,  but  by  the  formation  of  a  common  car- 
rier corporation  it  will  accomplish  this  commendable  object  and 
will  use  a  public  property  for  a  pubhc  purpose.    Writ  allowed. 

Nichols,  C.  J.,  Wanamaker,  Newman  and  Matthias,  JJ.,  con- 
cur. 


MOTION   DOCKET 

9725' — The  American  Clay  Machinery 
Co.  vs.  The  Iron  City  Building  &  Loan 
Company.  Motion  for  an  order  direct- 
ing the  Court  of  Api^eals  of  Lawrence 
county  to  certify  its  record.  Over- 
ruled. 

9726 — Charles  B.  Smith  vs.  The 
•State  of  Ohio.  Motion  for  leave  to 
file  petition  in  error  to  the  Court  of 
Appeals  of  Cuyahoga  county.  Over- 
niled. 

9735 — Citizens  Trust  &  Guaranty 
Company  vs.  Village  of  Wyoming. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.    Overruled. 

9742 — John  H.  Warner  vs.  The  EMe 
Railroad  Co.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Cuya- 


hoga   county    to    certify    its    record. 
Sustained. 

9744 — Harold  Rose,  an  infant,  by, 
etc.,  vs.  Joseph  Kebenstreit.  Motion 
for  an  order  directing  the  Court  of 
Appeals  of  Hamilton  county  to  certlfly 
its  record.    Sustained. 

9^5»— Thomas  J.  Sdwards  vs.  Will- 
iam E.  Myers.  Motion  for  an  order  di- 
recting the  Court  of  Appeals  of  Tus- 
carawas county  to  certify  its  record. 
Overruled. 

9756 — iFerdinand  J.  Celtmann  vs. 
The  Clinton  Loan  &  Building  Com- 
pany et  al.  Motion  for  an  order  dl- 
reting  the  Court  of  Appeals  of  Hamil- 
ton county  to  certify  its  record.  Over- 
ruled. 

9759 — Joe  Abraham,  D.  B.  A.  Amer- 
ican Cloak  &  Suit  Co.  vs.  Victor  E. 
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Meyer,  D.  B.  A.  Faragiit  Silk  Company. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Cuyahoga  county 
to  certify  its  record.    Overruled. 

9760 — Louis  N.  Romer  vs.  The  In- 
dustrial Commission  of  Ohio.  Motion 
for  an  order  directing  the  court  of  ap- 
peals of  Lucas  county  to  certify  its 
record.    Overruled. 

9762 — Joseph  Hebenstreit,  Admr.  vs. 

The  Village  of  Reading.     Motion  for 

an  order  directing  the  court  of  appeals 

of  Hamilton  county  to  certify  its  rec- 

.  ord.    Overruled. 

9763u_The  City  of  Cincinnati,  et  al. 
vs.  Frank  Heiselmajin,  Sr.,  et  al.  Mo- 
tion for  an  order  directing  the  Court 
of  Appeals  of  Hamilton  county  to  cer- 
tifly  its  record.    Overruled. 

9764— The  Cincinnati  Traction  Com- 
pany et  al.  vs.  City  of  Cincinnati. 
Motion  for  an  order  directing  the 
Court  of  Appeals  of  Hamilton  county 
to  certify  its  record.    Overruled. 

9765— State  of  Ohio  vs.  The  J.  M. 
Sealts  Company.  Motion  >for  an  order 
directing  the  Court  of  Appeals  of  Al- 
len county  to  certify  its  record.  Over^ 
ruled. 

9763— David  G.  Miller  vs.  Henry  H. 
Gardner,  Jr.,  et  al.  Motion  by  defend- 
ants to  dismiss  petition  in  error  in 
Cause  No.  15860  on  the  general  docket. 
Sustained. 

9767 — The  City  of  Cleveland  vs. 
The  Public  Utilities  Commission  of 
Ohio.  Motion  by  the  Cleveland  Elec- 
tric Illuminating  Company  for  leave 
to  become  party  defendant  and  to  file 
brief  in  Cause  No.  15819  on  the  gen- 
eral docket.    Sustained. 

9769 — Martin  Demange  vs.  FYank 
Goffene.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Darke 
county  to  certify  its  record.  Over- 
ruled. 

9770 — ^Martin  Demange  vs.  Mary 
Gigandet.  Motion  for  an  order  direct- 
ing the  Court  of  Appeals  of  Darke 
county  to  certify  its  record.  Ovei^ 
ruled. 

977^— Bli   Stockwell   vs.   The   Para- 


gon Refining  Co.  et  aL  Motion  for  an 
order  directing  the  Court  of  Appeals 
of  Wood  county  to  certify*  its  record. 
Overuled. 
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15516— Phillips  Sheet  &  Tin  Pl&te 
Co.  vs.  ETdith  M.  Griffith,  Admx. 
Jefferson.    Judgment  affirmed. 

15526 — The  Industrial  Commission 
of  Ohio  vs.  Margaret  Roth  et  al. 
Jefferson.    Judgment  affirmed. 

16563 — The  City  of  Plqua  vs.  Anna 
S.  Morris  et  al.  Miami.  Judgment 
reversed. 

15578 — Lorenzo  H.  Balkley  vs.  Fred 

F.  Greene.  Franklin.  Judgement  af- 
firmed, 

15615 — James  Points  et  al.  vs.  Pub- 
lic Utilities  Commission  of  Ohio.  Pub- 
lic Utilities  Commission.  Order  af- 
firmed. 

15630— The  Acklln  Stamping  Co.  vs. 
Walter  Kutz,  a  minor,  etc.  Lucas. 
Judgment  affirmed. 

15670— David  P.  Graham  vs.  The 
State  of  Ohio.  Seneca.  Judgment  af- 
firmed. 

156^1 — Jared  Barker  et  al.  vs.  The 
City  of  Akron.  (Summit.  Judgment 
affirmed. 

15T04 — George  A.  Hoffman  vs.  The 
State  of  Ohio.  Cuyahoga.  Judgement 
affirmed. 

15760— The  Globe-Wamicke  Co.  et 
al.  vs.  The  Sa^fe-Cabinet  Co.  Hamilton. 
Judgment  affirmed. 

15806 — ^The  Morgan  Run  Railway 
Company  vs.  The  Public  Utilities 
Commission  of  Ohio  et  al.  Public 
Utilities  Commission.  Order  modified 
and  affirmed  as  modified. 

151853 — The  State  of  Ohio  ex  rel. 
Samuel  Boerfler,  Prosecuting  Atty.  vs. 
Charles  A.  Otis  et  al.  In  quo  -wai^ 
ranto.    Writ  denied. 

15854— The  City  of  Cleveland,  by  W. 

G.  Fitzgerald,  Director  of  Law,  vs. 
Clarence  J.  Neal,  Director  of  Finance 
et  al.    Cuiyahoga.    Judgment  affirmed. 

15806 — The  State  of  Ohio  ex  rel. 
(George  iBames  vs.  Curtis  T.  Johnson, 
Judge.     In  prohibition.     Writ  denied. 


SECRETARY  OF  STATE 


NEW   INCORPORATIONS. 

People's  Loan  Co.,  Lima,  $40,000. 
Ira  E.  Wagner,  Elmer  D.  Webb,  Cloyd 
J.  Brotherton,  W.  A.  Burkbardt,  F.  A. 
Burkbardt. 

Stork  Amusement  Co.,  Cleveland. 
$10,000.  Stanley  B.  Gllson,  N.  C.  Cal- 
lahan,.  I.  George  Kohn,  H.  Rogln,  J. 
Schlessinger. 

Toledo  Bissell  Mnfg.  Co.,  Toledo, 
$10,000.  Frederick  Bissell.  W.  S.  Bis- 
sell, Ralph  S.  Holtbrook,  E.  B.  Terry 
S.  E.  Tates.  (Vacuum  cleaners,  elec- 
tric motors.) 

Oblo  Wet  Wash  Co.,  Cleveland,  $5,- 
000.  Joseph  N.  Ackerman,  Arthur  H. 
Voigt,  M.  Mendelson,  P.  Diamond,  I. 
Pineberg. 

Fifth  Street  Star  Shoe  M&rket  Co., 
Cincinnati,  $3,000.  Lawrence  H.  Wil- 
lig,  J.  Sebel,  Sam  Sebel,  Walter  Haus- 
man,  William  Dennis. 

Chief  Dairy  Co.,  Upper  Sandusky, 
$12,000  to  $24,000. 

Tildesley  Coal  Co..  Cincinnati,  $50,- 
000.  H.  G.  Tildesley,  Walter  D.  Mur- 
phy, H.  G.  Hightower,  I>aw8on  E. 
Bradley,  Celia  Silverman. 

Lewis  &  Noon  Coal  Co.,  Columbus, 
$10,000.  Lyman  P."  Lewis,  James  M. 
Noon,  Ella  H.  Noon,  Carrie  L.  Lewis, 
J.  L.  Shafer. 

Bndd-Ranney  Engineering  Co.,  Co- 
lumbus, $150,000.  W.  E.  Ranney,,  Wil- 
liam A.  Vause,  Thomas  H.  Johnson, 
Jr.,  F.  O.  Ackers,  W.  H.  Budd. 

Block  Coal  Co.,  Youngstown.  $25,- 
000.  J.  W.  Blackburn.  Wallace  F. 
Judd.  Clyde  W.  Osborne.  U.  C.  De- 
Ford,  Fred  J.  Helm. 

K.  R.  M.  Co.,  Cleveland.  $10,000.  W. 
E.  Kohn,  K.  R.  Ralston,  J.  S.  Kohn,  L. 
M.  Young,  Charles  E.  Phipps.  (Manu- 
facturing and  dealing  in  steel  prod- 
ucts.) 

Victor  R.  Browning  Co.,  Cleveland. 
$1,000,000.  V.  R.  Browning  XT.  W. 
Hird,  H.  L.  Browning,  C.  White.  Earl 
H.  Browning.  (Manufacturing  hoist- 
ing machinery,  shovels,  etc.). 

Lackner  Co.,  Cincinnati,  $10,000. 
George  H.  I.«ackner,  Gustave  M.  Rein- 
inger;  Leo  Kugel.  Paul  Bullett,  Leo. 
H.  Lackner. 


Banner  Laundry  and  Cleaning  Co., 
Akron,  $15,000.  James  P.  Langan, 
Fred  Curry,  Ben  Drubo,  Raleigh  W. 
Harris,  Leonard  Nixon. 

Akron  (Pauley  River  Ooal  Co.,  Ak- 
ron, $250,000.  Carl  M.  Myers,  Tom  M. 
Malick,  Thomas  J.  Owen,  Harry  F. 
Clarfc.  Arthur  E.  Bowdler. 

Mosler  Lock  Co.,  Cincinnati,  $150,- 
000.  Moses  Mosler,  William  Mosler, 
Hbnry  G.  Mosler,  Robert  N.  Shette,E. 
A.  Glaeser. 

Columbus  Metal  Co.,  (}olumtbus, 
$30,000.  Louis  Wolfson,  Abe  Seff,  I. 
W.  Josephson,  Bert  Wolman,  E.  D. 
Gurevitz. 

Logan  Ice  Cream  Co..  Logan,  $10,- 
000.  E.  L.  Ewing,  E.  Eichel,  L.  K. 
Showalter,  W.  M.  Wonn,  John  E. 
Krieg. 

Wm.  A.  Natorp  Co.,  Cincinnati,  $15.- 
000.  A.  Mannion,  M.  E.  Ostendorf, 
Harry  P.  Rohmann.  Charles  T.  Ryan, 
J.  W.  Heitzman.  (Landscape  archi- 
tecture,  scientific  farming.) 

Faris  Development  &  £3xtraction 
Co.,  ByesviUe;  $10,000.  Naser  Faris, 
John  L.  Weaver,  Scander  Fbris,  Joe 
Colley,  Nick  Enias. 

Tidd  Tailoring  Co.,  Cleveland;  $30,- 
000;  John  Tidd.  S.  W.  Sangster,  Don 
R.  Sipe,  Chas.  C.  Goldman,  R.  W.  Jere- 
miah. 

Cincinnati  Quarries  Co.,  Cincinnati; 
$60,000.  Albert  H.  Morrill,  G.  A.  Gin- 
ter,  Edna  M.  McDonald,  Hedwig  Hel- 
per, Michael  G.  Heintz. 

Sherlock  Baking  Co.,  Toledo;  $75,- 
000:  H.  D.  Fallis,  L.  H.  Fallis,  Frank 
E.  Heck,  Martha  F.  Heck,  Mabel  Fal- 
lis. 

Cleveland- Akron  Dairy  Co.,  Cleve- 
land; $25,000.  Frederick  F.  Hunt,  V. 
A.  Waller,  J.  B.  Spyksma,  C.  A.  Legg, 
A.  W.  Hunt. 

Columbiana  Hotel  Co.,  Columbiana; 
$25,000.  E.  L.  Dieffenbacher,  L.  B. 
Vaughn,  C.  V.  Calvin,  H.  A.  Suman, 
W.  A.  Lyder. 

National  Savings  and  Loan  Co., 
of  Columbus,  Ohio.  Columbus,  $100,- 
000.  Joseph  Baiata,  Paolo  Parisi, 
Morris  Belm,  Robert  C.  Byers,  M.  A. 
Caputo. 
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McKlnley  Savings  &  Loan  Co., 
Niles,  $100,000.  F.  J.  Thomas,  Chas. 
Coon,  Sol  Lowendorf,  James  B.  Camp- 
bell, H.  T.  Calvin. 

American  Automatic  Water  Heater 
Co.,  Cleveland,  |1 0,000.  C.  C.  Weav- 
er, C.  T.  Smith,  A.  E.  Smith,  L.  F. 
Griswold,  E.   K.   Hill. 

Precision  Truing-Machine  and  Tool 
Co.,  Cincinnati,  $4,000.  William  H. 
Burtner,  Jr.,  Ferdinand  J.  Hohnhorst, 
Bdv^ard  R.  Conners,  M.  M.  Heskin,  A. 
M.  iBurtner. 

Ironton  Solvay  Gas  Co.,  Ironton, 
$&0,000.  A.  R.  Tillinghast,  W.  E.  Val- 
entine, A.  R.  Johnson,  A.  R.  Johnson, 
Jr.,  Proctor  K,  Malin. 

Lake  Erie  Sand  Co.,  Sandusky, 
$160,000.  Wm.  Hendrickson,  Alfred 
Hendrickson,  Henry  Gerhardstein, 
Louise  Starbird,  Louis  Werner. 

Early  Equity  Exchange  Co.,  Early 
Station,  $15,000.  G.  S.  Nuding,  J.  F. 
Frahm,  M.  M.  Wilson,  C.  C.  Rlcketts, 
Charles  A.  Siebert,  H.  F.  Lemke,  F. 
W.  Eichenauer,  Eliza  Buxton. 

General  Properties  Co.,  Cleveland, 
$10,000.  Arthur  L.  Stowell,  Ethel  H. 
Stowell,  V.  Thomas  Jones,  H.  J.  Feld- 
ner,  Bteie  L.   Platz. 

Victory  Coal  Co.,  Akron,  $50,000.  T. 
E.  Steiner,  Geo.  iGerstenslager,  Chas. 
Curry,  L.  A.  Woodard,  J.  H.  B.  Dan- 
ford. 

Farmers'  Cooperative  Creamery  Co., 
Dresden,  $7,500.  Virgil  V.  King,  Fred 
Dickey,  Benj.  F.  Little,  Marvin  Cox, 
J.  W.  Beal. 

Mectric  Clay  Forming  Co.,  East 
Liverpool,  $10,000.  Herbert  A.  Miles, 
Eber  J.  Smith,  James  Miles,  Lois 
Miles,  Margaret  Smith,  Margaret 
Miles. 

Gem  City  Instrument  and  Tool  Co., 


Dayton,  $10,000.  Lee  S.  Scheid,  Hen- 
ry Bqckner,  Augusta  Scheid,  LiiiA 
Beckner. 

Aetna  Automobilist  Service  Co^ 
Cincinnati,  $10,000.  James  P.  Patton. 
L.  F.  Ratterman,  Thomas  Murphj. 
Robert  Franken,  John  W.  Cowell. 

American  Welding  &  Manufactur- 
ing Co.,  Waren,  $200,000.  F.  D.  Tem- 
pleton,  C.  R.  Siegfried.  O.  R.  Grimr 
mesey,  R.  B.  Wick,  D.  A.  Geiger. 

Increases 

Solar  Coal  Co.,  Middletown,  $50,000 
to  $100,000. 

Eckman  Coal  Co.,  iGlrard,  $25,000  to 
175,000. 

Woolen  Manufacturing  Co.,  St. 
Marys,  $250,000  to  $400,000. 

Cincinnati  Mining  Co.,  Columbus, 
fl.OOd^  to  $300,000. 

Ohio  C^itral  Coal  Co.,  Columbus, 
$125,000  to  $40,000. 

Cohen,  Freidlander  &  Martin  Co.. 
Toledo,  $100,000  to  $500,000. 

Hygienic  Products  Co.,  Canton;  $50.- 
000  to  $500,000. 

F.  M.  Toohey  Drug  Co.,  Lancaster; 
$12,000  to  $40,000. 

Woodard  Machine  Co.,  Wooster; 
$150,000  to  $400,000. 

Oakley  Coal  &  Feed  Co.,  Cincinnati; 
$10,000  to  $50,000. 

Ideal  Bronze  Co.,  Cleveland;  $10,000 
to  $30,000. 

Unit  Pov^er  Wheel  Co.,  Cleveland. 
$1,000  to  $1,000,000. 

United  Hotels  Co.,  Columrbus,  $30,- 
000  to  $50,000. 

Morgan  Lithograph  Co.,  Cleveland. 
$250,000  to  $760,000. 

Decrease 

Kanters  Stamping  &  Manufacturing 
Co..  Cleveland,  $250,000  to  $150,000. 

Feibel-Elischak  Co.,  Cincinnati; 
$100,000  to  $10,000. 


PUBLIC  UTILITIES  COMMISSION 


No.  1365— In  the  Matter  of  the  Application  of  Charles  S.  Thrasher 
and  Charles  M.  Leslie,  Receivers  of  The  Intemrban  Railway  and 
Terminal  Company,  to  Abandon,  Discontinue  and  Dismantle  The 
Suburban  Division  of  said  Company. 


(Dated  March  20,  1918.) 

Opinion 

The  applicants  herein  are  the  Receivers  of  The  Interurban 
Railway  and  Terminal  Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  Ohio  for  the  purpose  of  operating  an  in- 
terurban railroad  system  in  Southwestern  Ohio,  which  system  will 
be  more  fully  described  hereinafter. 

The  applicant  Receivers  seek  authority  to  cease  operation  upon 
and  abandon  the  tracks  of  what  is  known  as  the  Suburban  Division 
of  the  road,  their  application  being  filed  pursuant  to  what  is  known 
as  the  Oilmore  Law  approved  March  21, 1917,  and  published  in  Vol. 
107  Ohio  Laws  525.  This  act  provides  that  any  railroad  company 
desiring  to  abandon  any  part  of  its  line  shall  first  make  applica- 
tion to  the  Public  Utilities  Commission  of  Ohio,  and  the  Commis- 
sion may,  after  hearing,  authorize  the  abandonment,  having  due 
regard  to  the  welfare  of  the  public  and  the  cost  of  operating  the 
line.  Certain  provisions  are  made  with  reference  to  notice  to  the 
public  through  publication  in  newspapers  circulating  throughout 
the  territory  served,  and  such  provisions  have  been  complied  with 
by  the  applicants. 

Under  authority  of  resolutions  adopted  by  the  stockholders 
and  Board  of  Directors,  the  railway  company,  by  means  of  answer 
and^cross  petition,  joins  in  the  prayer  of  its  Receivers  for  authority 
to  abandon  the  division  in  question. 

The  Hamilton  County  Court  of  Common  Pleas,  by  whom  the 
Receivers  were  appointed,  authorized  and  directed  the  Receivers  to 
file  the  application  herein,  a  copy  of  the  court's  journal  entry  being 
filed  with  the  Commission. 

Formal  protest  against  the  granting  of  the  application  was 
filed  by  the  City  Solicitor  of  Cincinnati,  the  Prosecuting  Attorneys 
of  Hamilton  and  Clermont  Counties,  and  Counsel  representing  sev- 
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eral  viUages  and  residents  along  the  line  sought  to  be  abandoned. 

The  Interurbai}  Railway  and  Terminal  Company  was  organ- 
ized and  incorporated  under  the  laws  of  Ohio  in  1902,  and  com- 
prised a  consolidation  of  three  small  interurban  roads.  As  now 
ccMistituted  the  road  consists  of  some  79  miles  of  single  track 
operated  in  three  divisions.  What  is  known  as  the  Rapid  Division 
extends  from  Cincinnati  in  a  northerly  direction  to  Lebanon,  War- 
ren County,  Ohio.  The  Eastern  Division  extends  from  Cincinnati 
southeastward  to  New  Richmond,  Clermont  County,  Ohio,  and  the 
Suburban  Division  extends  in  a  general  easterly  direction  from 
Cincinnati  to  Bethel,  Clermont  County,  Ohio.  The  Suburban  Di- 
vision cars  are  operated  over  the  Eastern  Division  tracks  between 
the  Cincinnati  Terminal  and  that  part  of  Cincinnati  known  as  Coney 
Island,  the  junction  being  at  the  intersection  of  the  Columbia  and 
New  Richmond  Turnpike  with  the  three  mile  road.  From  this 
point  the  tracks  of  the  Suburban  Division  proper  extend  to  the  vil- 
lage of  Bethel,  Clermont  County,  Ohio  a  distance  of  about  23  miles, 
passing  through  the  former  village  of  Mt.  Washington,  (now  a  part 
of  Cincinnati)  the  village  of  Amelia,  and  other  rural  communities. 
It  is  that  portion  of  the  line  extending  from  the  junction  aforesaid 
to  Bethel  which  it  is  sought  to  abandon  in  this  proceeding. 

Prior  to  the  filing  of  this  application  considerable  litigation 
was  had  in  the  courts  with  reference  to  the  plans  of  the  Receivers 
to  abandon  the  line  and  dispose  of  the  physical  property,  and  on 
one  previous  occasion  an  attempt  was  made  to  bring  the  matter 
before  this  Commission.  This  litigation,  in  the  courts  is  ^till  pending 
so  a  brief  history  of  same  will  be  given  here  to  show  that  the 
Commission  in  taking  jurisdiction  of  the  application  at  this  time 
is  not  interfering  with  the  jurisdiction  of  the  courts  in  any  way 
but  is  merely  carrying  out  a  ministerial  duty  imposed  upon  it  by 
statute. 

TKe  Receivers  were  appointed  by  the  Hamilton  County  Court 
of  Common  Pleas  in  1914,  and  have  operated  the  road  since  that 
time.  Early  last  year  they  presented  to  the  court  under  whose 
authority  they  were  acting  a  plan  for  abandoning  service  on  the 
Suburban  Division  and  disposing  of  the  physical  property.  The 
details  of  this  plan  are  not  pertinent  here.  Suffice  it  to  say  that  on 
May  26,  1917  the  court  authorized  the  abandonment  and  approved 
a  plan  for  the  sale  of  the  property.  Proceedings  in  error  were  im- 
mediately begun  in  the  Hamilton  County  Court  of  Appeals  and,  in 
addition,  one  protestant  did  on  May  28,  file  with  this  Commission  a 


PuBuc  Utiuties  Commission  1047 

fonnal  complaint  reciting  the  court  action  above  mentioned  and 
asking  the  Commission  to  enjoin  .the  company  and  Receivers  from 
taking  any  action  under  the  court's  orders. 

The  Gihnore  Law  having  not  yet  become  effective,  and  the 
Commission  not  possessing  the  power  of  injunction,  the  complaint 
was  dismissed  by  the  Commission  on  the  grounds  that  it  had  no 
jurisdiction  to  grant  the  relief  prayed  for.  The  complainant  prose- 
cuted error  to  the  Supreme  Court  of  Ohio,  which  court  on  November 
20,  1917,  sustained  the  Commission's  order  of  dismissal.  Mean- 
while the  original  error  proceedings  were  prosecuted  before  the 
court  of  appeals  which  on  December  19,  1917,  reversed  the  Court 
of  Common  Pleas  and  remanded  the  cause  for  further  proceedings 
holding,  among  other  things,  that  since  the  Gilmore  Law  became 
effective  July  1,  1917,  authority  must  first  be  secured  from  this 
Commission  before  service  can  be  discontinued  and  the  road  aban- 
doned. Counsel  for  the  Receivers  thereupon  filed  with  the  Supreme 
Court  a  motion  to  require  the  Court  of  Appeals  to  certify  its  record 
to  that  tribunal  for  review,  citing  various  grounds  for  error.  That 
motion  is  still  pending  in  the  Supreme  Court  but  the  Receivers  have 
evidently  waived  the  jurisdictional  question  by  filing  the  applica- 
tion herein,  and  since  the  Gilmore  Law  is  now  effective,  and  the 
court  under  whose  authority  the  Receivers  act  has  authorized  the 
filing  of  this  application,  and  the  railway  company  itself  has  in  a 
lawful  manner  joined  in  the  application  of  the  Receivers,  the  Com- 
mission believes  that  it  is  clothed  with  ample  authority  to  assume 
jurisdictioiL  '^V'llH 

At  the  hearing  before  the  Commission  no  witnesses  testified 
on  behalf  of  the  protestants  but  there  was  introduced  in  evidence 
the  complete  record  of  the  proceedings  before  the  Court  of  Com- 
mon Pleas,  which  record  includes  the  testimony  of  several  persons 
residing  along  the  line,  pointing  out  the  inconveniences  to  which 
they  wiU  be  subjected  in  case  the  abandonment  is  authorized. 

The  record  shows  a  long  history  of  financial  loss  in  the  opera- 
tion of  this  company.  The  chief  financial  backer  of  the  enterprise 
for  years  advanced  money  at  regular  intervals  to  meet  deficits  until 
finally  in  1914,  the  roads  affairs  became  so  involved  that  the  re- 
ceivership became  necessary  for  the  protection  of  such  assets  as  it 
possessed.  Since  the  receivership  the  Receivers  have,  by  forced 
economies  and  vigorous  efforts  to  increase  patronage,  been  able  to 
pay  oiierating  expenses  and  make  a  slight  net  return  for  the  years 
1916-16-17,  but  these  meager  returns  have  been  more  than  ab- 
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sorbed  through  the  issuing  of  Receiver's  certificates  to  the  amount 
of  $74,000.00  to  take  care  of  imperative  construction  work  and  pay 
pressing  judgments.  It  should  be  borne  in  mind  that  these  small 
net  returns  under  the  receivership  cover  operation  only  as  interest 
charges  on  bonds,  charges  for  depreciation  and  other  fixed  charges 
are  automatically  suspended  during  the  period  of  operation  by  the 
court.  Should  the  receivership  be  lifted  and  operation  again  at- 
tempted by  the  owning  company,  the  meeting  of  these  fixed 
charges,  which  would  then  be  imperative,  would  result  in  enormous 
deficits.  The  report  submitted  covering  operation  in  January  1918, 
indicates  that  this  year  it  will  not  even  be  possible  for  the  receivers 
to  pay  operating  expenses,  owing  to  falling  off  in  receipts  and  the 
enormous  increase  in  operating  expenses  of  from  .254^  to  .379^  per 
car  mile  as  compared  with  January  1917.  For  January  1918,  the 
deficit  from  operation  of  the  entire  road  was  $7,371.65.  For  the 
Suburban  Division  the  January  deficit  was  $2,462.85.  In  the  year 
1914,  the  deficit  from  the  operation  of  the  division  was  $14,118.52, 
in  1915,  $4,960.10  and  in  1917,  $5,997.51.  In  1916  the  division 
earned  $6,222.56  net  from  operation  owing  to  peculiarly  favorable 
conditions.  It  should  again  be  borne  in  mind  that  the  above  men- 
tioned deficits  resulted  after  paying  operating  expenses  only,  and 
the  amount  of  bond  inteirest  properly  chargeable  to  that  division  is 
not  considered. 

Being  confronted  with  this  state  of  affairs  the  Receivers  have 
attempted  to  devise  some  plan  by  which  at  least  a  portion  of  the 
road  can  be  saved  for  the  service  of  the  public,  made  safe  for  oper- 
ation, and  given  a  chance  to  earn  at  least  its  fixed  charges  after 
reorganization.  They  have,  therefore,  sought  to  abandon  the 
Suburban  Division,  showing  that  it  runs  through  a  thinly  popu- 
lated region  constantly  growing  less  populous,  with  good  roads  and 
increased  use  of  automobiles  making  constant  inroads  on  passen- 
ger trafiic,  and  no  hope  of  additional  revenue  from  freight  traffic. 
The  road  does  not  traverse  an  industrial  territory  and  the  tracks 
are  not  of  standard  gauge  to  permit  handling  the  cars  of  steam 
roads  even  if  it  were  possible  to  secure  such  trafiic. 

Another  reason  prompting  the  Receivers  to  seek  the  abandon- 
ment of  this  particular  division  is  the  fact  that  for  its  entire  length 
the  division  is  paralleled  by  the  Cincinnati,  Georgetown  and  Ports- 
mouth Railway,  another  electric  interurban  road.  These  two  tra- 
verse the  same  territory  and  for  most  of  the  distance  are  within 
plain  sight  of  each  other  and  the  farthest  distance  between  them 
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at  any  point  is  about  2  miles.  The  communities  served  have  never 
provided  enough  traffic  for  the  support  of  both  roads  and  the  build- 
ing of  the  Suburban  Division  in  the  first  instance  can  only  be 
looked  upon  as  an  inexcusable  piece  of  folly.  Except  for  the  fact 
that  its  entrance  into  Cincinnati  is  not  quite  so  advantageous, 
there  appears  to  be  no  reason  why  the  greater  portion  of  the  people 
can  not  be  served  as  well  by  the  C.  G.  &  P.  as  by  the  Suburban  Di- 
vision of  the  other  road.  The  C.  G.  &  P.  is  of  standard  gauge,  has 
track  connections  with  the  steam  roads  at  Batavia  and  Cincinnati 
and  the  prospects  for  the  development  of  its  freight  business  are 
more  favorable  in  every  way- 

In  "In  re  matter  of  the  application  of  the  Dayton  Springfield 
and  Xenia  Southern  Railway  Company  to  abandon  a  certain  por- 
tion of  its  tracks :  Vol.  8  Ohio  Department  Reports,  page  535  said : 

In  deciding  upon  the  reasonableness  of  any  proposed  aband- 
onment of  tracks  or  facilities,  having  due  regard  to  the  welfare 
of  the  public,  the  Commission  must  look  to  the  public  necessity 
for  the  continued  operation  of  that  portion,  the  physical  condi- 
tion of  the  property,  whether  it  may  be  operated  with  safety, 
and  if  in  a  dilapidated  and  dangerous  condition  for  use,  whether 
it  will  require  a  large  amount  of  money  to  rehabilitate  it,  and 
the  solvency  or  insolvency  of  the  company." 

In  the  case  at  bar  the  hopeless  insolvency  of  the  owning  com- 
pany is  clearly  shown.  It  has  been  testified  that  a  large  outlay  of 
funds  will  be  required  to  put  the  road  in  good  operating  condition, 
The  Receivers  have  testified  that  if  they  are  relieved  of  this  bur- 
densome division  they  hope  to  be  able  to  operate  the  balance  of  the 
system  with  greater  safety  and  with  some  chance  to  break  even 
financially. 

It  has  been  repeatedly  held  by  the  courts  that  whenever  the 
returns  received  by  a  public  service  corporation  are  insufficient  to 
pay  the  expenses  of  furnishing  the  service  there  has  ceased  to  be  a 

demand  for  the  service. Wyman  on  Public  Service  Corp.  No. 

296;  Jach  vs.  Williams  113  Federal  823;  State  vs.  Ry.  Co.  53  Kansas 
329 ;  Ohio  &  M.  R.  Co.  vs.  People  120,  111,  200 ;  Commonwealth  vs. 
Ry.  Co.  12  Gray  180 ;  Moore  vs.  Lewisburg  and  Ronceverte  Electric 
Ry.  W.  Va.  (Sept.  1917) ;  Morawetz  Private  Corp.  No.  1119  103 
New  York  95 ;  People  vs.  Rome  Watertown  &  0.  R.  R. 

One  of  the  leading  and  most  often  cited  cases  in  which  this 
dicta  is  laid  down  is  that  of  Coe  vs.  Columbus  P.  &  I.  R.  R.  Co.  10 
Ohio  State,  372,  in  which  at  page  382,  the  court  said, 

"If  we  are  at  liberty  to  suggest,  on  what  the  legislature 
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very  probably  relied  for  the  continued  operation  of  a  railroad 
once  constructed  we  should  say  it  was  the  interest  of  its  own- 
ers. If  it  can  be  operated  profitably,  the  interest  of  those  con- 
cerned will  rarely,  if  ever,  fail  to  keep  it  in  operation,  so  as  to 
subserve  the  public  use.  If  it  cannot  we  know  of  no  mode  by 
which  the  State  can  compel  those  by  whom  it  was  constructed 
to  operate  at  a  loss ;  and  certainly  there  is  no  mode  provided  by 
which  it  can  be  operated  at  the  expense  and  risk  of  the  State." 

We  are  aware  that  there  have  been  some  decisions  holding 
that  where  a  road  as  a  whole  is  able  to  operate  at  a  profit  it  will 
not  be  permitted  to  abandon  a  branch  line  which  may  be  operated 
at  a  loss. 

People  vs.  Albany  &  Vermont  Railroad,  24  New  York  261 ; 

Colorado  &  Southern  Railway  vs.  State  RaUroad  Commissions, 

54  Colo.  64 ;  Brownell  vs.  Old  Colony  Railroad  Co.  164  Mass.  29 ; 

Puget  Sound  Traction  &  light  Co.  vs.  Reynolds,  223  Federal 

376. 

There  are  other  authorities  holding  that  regardless  of  the 
fact  that  the  road  as  a  whole  might  be  making  some  profit,  a  branch 
wholly  unprofitable  the  continued  operation  of  which  would  in  time 
jeopardize  the  successful  operation  of  the  entire  system,  might  be 
abandoned. 

State  vs.  Old  Colony  Trust  Co.,  215  Federal  307 ;  Smith  vs. 
Atlantic  Southern  Raihx)ad  Co.,  P.  U.  R.  1915-F,  Page  125. 

However,  the  new  Ohio  statute  would  appear  to  vest  discre- 
tionary power  with  this  Commission  as  to  the  abandonment  of 
such  branch  lines  even  though  the  road  as  a  whole  might  show  a 
profit.  But  in  the  case  before  us  that  question  is  not  involved  as  it 
has  been  clearly  shown  that  the  entire  system  has  been  operated 
at  a  loss  for  a  period  of  several  years  and  the  hopelessness  of  mak- 
ing, it  a  paying  venture  is  apparent. 

With  the  elimination  of  one  of  these  parallel  roads,  neither  of 
which  is  now  earning  enough  to  enable  it  to  place  its  line  in  good 
operating  condition  and  render  good  service,  the  Commission  be- 
lieves that  the  remaining  line  will  be  able  through  increased  reve- 
nues to  improve  its  facilities  and  service  to  such  an  extent  as  to 
redound  to  the  ultimate  good  of  the  entire  community.  A  similar 
position  with  reference  to  parallel  roads  has  been  taken  by  the 
courts,  two  notable  decisions  being — 

People  vs.  R.  W.  &  O.  Ry.  Co.  103  New  York  95  and  Day 

vs.  Tacoma  R.  &  P.  Co.  80  Washington  161. 
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After  careful  consideration  of  all  the  facts  presented  and  a 
personal  inspection  of  the  line  sought  to  be  abandoned  and  the 
paralleling  C.  G.  &  P.  Ry.  the  Commission  is  of  the  opinion  that  the 
interest  of  the  public  can  best  be  served  by  granting  the  applica- 
tion. 

It  should  be  understood  that  in  granting  this  application  the 
Commission  is  passing  only  upon  the  matter  now  directly  before  it 
i  e.  the  right  of  th^  applicants  to  abandon  the  operation  of  this 
division  and  we  are  in  no  sense  voicing  approval  or  disapproval  of 
any  future  action  which  may  be  taken  by  either  the  applicants  or 
the  C.  G.  &  P.  Ry.  Co.  If  at  any  future  time,  in  a  proper  case,  the 
jurisdiction  of  the  Commission  should  be  invoked  in  any  matter 
involving  the  consolidation,  rates,  issuance  of  securities  or  condi- 
tions affecting  the  operation  of  either  of  these  roads,  we  are,  of 
course,  not  precluded  by  the  decision  in  this  case  from  taking  such 
action  as  may  be  proper. 

An  order  will  be  entered  granting  the  application. 


No.  1406— In  the  Matter  of  the  Application  of  The  Newark  Tele- 
phone Company  for  the  Consent  and  Approval  of  the  Commissimi 
Authorizing  the  Issue  of  $50,000.00  of  Preferred  Stock  for  the 
Purpose  of  Making  Needed  Extensions  and  Betterments.  Prayer 
Granted. 


(Dated  March  25,  1918.) 

This  day,  after  full  hearing,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  niatter  came  on 
for  final  consideration  upon  the  application  of  The  Newark  Tele- 
phone Company,  a  corporation  organized  under  the  laws  of  West 
Virginia  and  duly  authorized  to  do  business  in  the  State  of  Ohio, 
asking  the  consent  and  authority  of  the  Commission  to  the  issue  of 
its  preferred  capital  stock  of  the  total  par  value  of  Fifty  Thousand 
Dollars,  the  proceeds  to  be  used, 

(1)  To  pay  and  retire  $10,000.00  first  mortgage,  six  per  cent 
bonds  which  mature  April  1st,  1918,  and 

(2)  To  pay  for  applicant's  1918  program  of  additions  and  ex- 
tensions, the  cost  of  which  is  now  estimated  at  $40,044.47. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 
(a)     That  the  applicant's  outstanding  bonded  indebted- 
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ness,  $10,000.00,  principal  sum,  of  first  mortgage,  six  per  cent 
bonds  mature  on  the  first  day  of  April,  1918,  and  must  on  said 
date  be  paid  and  discharged ; 

(b)  That  the  applicant  now  proposes  to  expend  during 
the  year  1918  for  the  construction,  completion,  extension  and 
improvement  of  its  facilities,  the  sum  of  $40,044.47,  and 

(c)  That  the  issue  of  applicant's  preferred  capital  stock 
of  the  total  par  value  of  $50,00.00  is  reasonably  required,  and 
the  money  to  be  procured  thereby  necessary  for  the  pajonent 
and  discharge  of  applicant's  lawful  indebtedness,  and  the  said 
construction,  completion,  extension  and  improvement  of  its 
facilities,  as  aforesaid. 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and  dis- 
position of  said  preferred  capital  stock  should  be  granted.  It  is, 
therefore. 

Ordered,  That  said  The  Newark  Telephone  Company  be,  and 
it  hereby  is  authorized  to  issue  its  six  per  cent,  preferred  capital 
stock  of  the  total  par  value  of  Fifty  Thousand  Dollars  ($50,000.00), 
and  that  said  capital  stock  be  sold  for  the  highest  price  obtainable 
but  for  not  less  than  the  par  value  thereof.  It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  be  devoted  to  and  used  for  the  following  purposes,  and 
no  others,  towit: 

(1)  The  payment  and  discharge  of  applicant's  First  Mort- 
gage Bonds  of  the  principal  sum  of  $10,000.00,  which  mature 
April  first,  1918 ; 

(2)  To  be  applied  toward  the  payment  for  the  construction 
of  additions,  extensions  and  improvements  to  applicant's  facilities, 
as  more  fully  set  out  in  a  detailed  statement  offered  and  introduced 
in  evidence,  as  Exhibit  A,  upon  the  hearing  of  this  matter,  which 
Exhibit  A  hereby  is  made  a  part  of  this  order  by  reference,  and  the 
estimated  cost  of  which  is  therein  given  as  $40,044.47.    It  is  further 

Ordered,  That  forthwith  upon  the  payment  of  said  bonds,  the 
same  be,  by  applicant,  rendered  non-negotiable  and,  if  not  inmie- 
diately  destroyed,  held  subject  to  the  further  order  of  this  Com- 
mission.   It  is  further 

Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  said  preferred  capital  stock 
and  the  expenditure  of  the  proceeds  thereof  pursuant  to  the  term 
and  conditions  of  this  order. 
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No.  1253 — ^In  the  Matter  of  the  Application  of  The  Cambridge 
Home  Telephone  Company  for  Authority  to  Issue  Stock  and 
Bonds.    Prayer  Granted. 


(Dated  March  27,  1918.) 

This  day,  after  full  hearing:,  due  notice  of  the  time  and  place 
of  which  was  given  to  all  parties  in  interest,  this  matter  came  on 
for  final  consideration  upon  the  application  of  The  Cambridge 
Home  Telephone  Company,  (a  corporation  organized  under  the  laws 
of  Ohio),  asking  consent  and  authority  to  issue  $20,000.00,  par 
value,  of  its  common  capital  stock,  and  $81,000.00,  principal  sum, 
of  First  Mortgage,  six  per  cent,  bonds,  the  proceeds  arising  from 
the  sale  thereof  to  be  used: 

(1)  Ten  thousand,  one  hundred  eighty-eight  dollars  and 
seventy-three  cents  to  be  used  to  reimburse  the  treasury  for 
moneys  not  secured  by  the  issue  of  stock,  bonds,  notes  or  other 
evidences  of  indebtedness,  expended  therefrom,  within  five 
years  nxt  proceeding  the  date  of  the  filing  of  the  application 
herein,  for  the  construction  of  additions,  extensions  and  im- 
provements to  applicant's  facilities ; 

(2)  $49,376.12  to  be  paid  to  The  Central  District  Tele- 
phone Company  on  account  of  the  sale,  by  said  company,  to  the 
applicant  of  certain  property  in  and  about  the  City  of  Cam- 
bridge, Ohio ;  and 

(2)  $52,227.67  to  be  used  to  unify,  improve  and  extend 
applicant's  property  after  the  acquisition  of  the  aforesaid  prop- 
erty heretofore  owned  by  The  Central  District  Telephone  Com- 
pany. 

The  Commission,  being  fully  advised  in  the  premises,  finds: 

(a)  That  within  the  period  of  five  years  next  preceding 
the  date  of  the  filing  of  the  application  herein,  applicant  actual- 
ly expended  from  its  treasury  for  the  construction,  comple- 
tion, extension  and  improvement  of  its  facilities,  the  sum  of 
$6,156.08  not  assured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidences  of  indebtedness ; 

(b)  That  said  property,  so  to  be  acquired,  with  the  con- 
sent and  approval  of  this  Commission  duly  granted,  of  said 
The  Central  District  Telephone  Company  is  worth  the  sum  of 
$49,376.18 ; 

(c)  That  the  applicant  now  has  in  contemplation  im- 
provements, including  the  unification  of  its  property  with  that- 
heretofore  of  the  Central  District  Telephone  Company  at  Cam- 
bridge, Ohio,  the  reasonable  cost  of  which  will  be  the  sum  of 
$62,227.67;  and 

(d)  That  the  issue  of  applicant's  capital  stock  of  the  par 
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value  of  $25,800.00  and  its  mortgage  bonds  of  the  principal 
sum  of  $81,000.00  is  reasonably  required  and  the  money  to  be 
procured  thereby  necessary  for  the  reimbursement  of  appli- 
cant's treasury  for  moneys,  not  procured  by  the  issue  of  stacks, 
bonds,  notes  or  other  evidences  of  indebtedness,  actually  ex- 
pended therefrom  within  five  years  next  preceding  the  date  of 
the  filing  of  the  application  herein,  for  the  construction,  com- 
pletion, extension  and  improvement  of  its  facilities;  the  ac- 
qusition  of  property  to  be  used  and  useful  for  the  prosecution 
of  its  corporate  purposes,  and  the  construction,  completion, 
extension  and  improvement  of  its  facilities  and  the  improve- 
ment of  its  service, 

and  is  satisfied  that  its  consent  and  authority  for  the  issue  and 
disposition  thereof  should  be  granted.    It  is,  therefore. 

Ordered,  That  said  The  Cambridge  Home  Telephone  Company 
be,  and  it  hereby  is  authorized  to  issue  its  common  capital  stock  of 
the  total  par  value  of  Twenty  five  Thousand,  Eight  Hundred  Dol- 
lars ($25,800.00)  and  its  First  Mortgage,  six  per  cent.  Bonds  of 
the  principal  sum  of  Eighty  one  Thousand  Dollars  ($81,000.00)  and 
that  said  capital  stock  and  bonds  be  sold  for  the  highest  price  ob- 
tainable, but  for  not  less  than  the  par  value  thereof.    It  is  further 

Ordered,  That  the  proceeds  arising  from  the  sale  of  said  cap- 
ital stock  and  bonds  be  devoted  to  and  used  for  the  following  pur- 
poses, and  no  other,  to-wit: 

(a)  The  reimbursement  of  treasury  for  the  sum  of 
$6,155.06  (not  procured  by  the  issue  of  stock,  bonds,  notes  or 
other  evidence  of  indebtedness)  actually  expended  therefrom, 
within  the  five  years  next  preceding  the  date  of  the  filing  of 
the  application  herein,  for  the  construction  of  additions,  ex- 
tensions and  improvements  to  its  property  and  facilities. 

(b)  The  sum  of  $48,378.12  to  be  paid  The  Central  Dis- 
trict Telephone  Company  on  account  of  the  property  to  be 
acquired  from  it  under  the  authority  granted  by  the  order, 
this  day  made  and  entered  in  the  proceeding  entitled,  'In  the 
matter  of  the  joint  application  of  The  Central  District  Tele- 
phone Company  and  The  Cambridge  Home  Telephone  Com- 
pany for  the  approval  of  an  agreement  for  the  sale  of  property 
by  the  former  to  the  latter,  and  for  the  approval  of  an  agree- 
ment providing  for  the  interchange  of  traffic  No.  1104,  which 
order  hereby  is  made  a  part  of  this  order  by  reference. 

(c)  The  sum  of  $52,337.87  to  be  expended  for  the  unifi- 
cation and  improvement  of  applicant's  property  substantially 
in  conformity  to  certain  statements  and  exhibits  submitted 
upon  the  hearing  of  this  matter,  which  exhibits  and  state- 
ments hereby  are  made  a  part  of  this  order  by  reference.  It 
is  further 
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Ordered,  That  the  applicant  make  verified  report  to  this  Com- 
mission of  the  issue  and  disposition  of  jsaid  capital  stock  and  bonds 
and  of  the  expenditure  of  the  proceeds  thereof  pursuant  to  the 
terms  and  conditions  of  this  order.    It  is  further 

Ordered,  That  nothing  herein  shall  be  construed  to  be  an  ap- 
proval by  the  Commission  of  the  consideration  to  be  paid  for  said 
property  to  be  acquired  by  the  applicant  from  said  The  Central 
District  Telephone  Company  as  aforesaid.    It  is  further 

Ordered,  That  the  consent  and  authority  of  the  Commission 
for  the  issue  of  applicant's  said  common  capital  stock  of  the  further 
par  value  of  Four  Thousand,  Four  Hundred  Dollars  be,  and  it  here- 
by is  withheld,  and  that  said  application,  in  so  far  as  it  asks  such 
consent  and  authority,  be  and  it  hereby  is  dismissed. 


No.  1365— -In  the  Matter  of  the  Application  of  Charles  S.  Thrasher 
and  Charles  M.  Leslie,  Receivers  of  The  Interurban  Railway  and 
Terminal  Company,  to  Abandon,  Discontinue  and  Dismantle  the 
Suburban  Division  of  said  Company.    Prayer  Granted. 


(Dated  March  20,  1918.) 

After  due  notice  by  publication  and  otherwise,  as  provided  by 
statute,  this  matter  came  on  to  be  heapd  upon  the  application  of 
Charles  S.  Thrasher  and  Charles  M.  Leslie,  the  duly  appointed, 
qualified  and  acting  Receivers  of  The  Interurban  Railway  and 
Terminal  Company,  asking  authority  to  abandon  and  discontinue 
the  operation  of  the  Suburban  Division  of  said  The  Interurban  Rail- 
way and  Terminal  Company  from  its  intersection  the  Eastern  Di- 
vision of  said  company's  tracks,  at  the  junction  of  the  Columbia 
and  New  Richmond  Turnpike  and  the  Three  Mile  Road,  in  Hamilton 
County,  Ohio,  to  the  terminus  of  said  Suburban  Division  in  the 
Village  of  Bethel,  Ohio,  and  to  take  up  the  rails,  ties,  poles,  wires 
and  overhead  construction  and  movable  property  and  remove  the 
substations,  buildings,  machinery  and  unnecessary  rolling  stock 
thereof  and  thereupon;  the  answer  and  cross-petition  of  said  The 
Interurban  Railway  and  Terminal  Company  praying  that  it,  with 
said  Receivers  may  be  so  authorized;  the  formal  protest  against 
the  granting  of  said  authority  of  the  City  of  Cincinnati,  Ohio,  the 
Board  of  County  Commissioners  of  Hamilton  County,  Ohio,  the 
Board  of  County  Commissioners  of  Clermont  County,  Ohio,  the 
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Village  of  Bethel,  Ohio,  the  Village  of  Amelia,  Ohio,  and  Jacob 
Zangers,  acting  on  behalf  of  and  as  one  of  the  committee  who  were 
appointed  and  served  as  agents,  attorneys  and  representiatives  of 
the  said  Village  of  Bethel,  the  Village  of  Amelia,  the  Village  of 
White  Oak,  Ohio,  Forestville,  Ohio,  Withamsville,  Ohio,  Merwin, 
Ohio,  Tobasco,  Ohio,  and  the  various  other  communities  and  inter- 
ests located  between  Mt.  Washington  and  Bethel,  Ohio,  namely, 
A.  H.  Cain,  William  Richards,  Olin  Fagin,  A.  H.  Hancock,  Elmer 
Ely,  Joseph  Dawson,  Walter  Baldwin,  Foster  Edwards,  David  Kir- 
gan,  R.  C.  Ayer  and  William  Luellan,  and  the  evidence;  and  was 
argued  by  counsel : 

Upon  consideration  whereof,  and  being  fully  advised  in  the 
premises,  the  Commission  finds : 

(1)  That  said  tracks  have  been  in  continuous  operation 
for  more  than  five  years  next  preceding  the  date  of  the  filing 
of  the  application  herein; 

(2)  That  the  operation  of  said  tracks  has  been  prose- 
cuted by  the  applicants  at  an  actual  financial  loss ; 

(3)  That  the  continued  operation  of  said  tracks  jeopar- 
dizes the  successful  operation  of  the  entire  system  of  said  The 
Interurban  Railway  and  Terminal  Company,  and 

(4)  That  there  is  not  sufiicient  business  to  warrant  the 
continued  operation  of  said  tracks ; 

and,  having  due  regard  for  the  welfare  of  the  public,  the  Commis- 
sion is  satisfied  that  the  abandonment  of  said  tracks  is  reasonable 
and  that  the  prayer  of  both  the  .petition  and  the  cross-petition 
should  be  granted.    It  is,  therefore, 

Ordered,  That  the  said  Charles  S.  Thrasher  and  Charles  M. 
Leslie,  as  Receivers  of  The  Interurban  Railway  and  Terminal  Com- 
pany, and  said  The  Interurban  Railway  and  Terminal  Company  be, 
and  they  each  hereby  are  authorized  to  discontinue  traffic,  and  to 
abandon  and  dismantle  the  tracks  and  all  appurtenances  and  ap- 
paratus connected  therewith  and  appurtenant  thereto,  of  the  Sub- 
urban Division  of  The  Interurban  Railway  and  Terminal  Company 
from  the  point  of  its  intersection  with  the  Eastern  Division  of  said 
company's  tracks,  at  the  junction  of  the  Columbia  and  New  Rich- 
mond Turnpike  and  the  Three  Mile  Road,  in  Hamilton  County, 
Ohio,  to  the  terminus  of  said  Suburban  Division  in  the  Village  of 
Bethel,  Ohio.    It  is  further 

Ordered,  That  the  authority  herein  granted  may  be  exercised 
on  and  after  thirty  days  from  the  date  hereof. 
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No.  1337— In  the  Matter  of  the  Applicatimi  of  The  Ohio  Northern 

< 

Public  Service  Company  For  Consent  and  Authority  to  Issue 
$81,500.00  of  Its  First  and  Refunding  Mortgage  Gold  Bonds. — 
Prayer  Granted. 


(Dated  March  19,  1917.) 

The  commission  having  heretofore,  to-wit:  Upon  the  sixth 
day  of  September,  1917,  made  and  entered  an  order  herein  au> 
thorizing  the  applicant  to  issue  and  sell,  for  the  highest  price 
obtainable  but  for  not  less  than  ninety  percentum  of  the  par  value 
thereof,  the  applicant's  first  and  refunding  mortgage  gold  bonds 
of  the  principal  sum  of  $81,500.00 ;  and  the  applicant  having  there- 
after so  issued  and  disposed  of  $58,100.00,  principal  sum,  of  said 
bonds:  Comes  now  said  The  Ohio  Northern  Public  Service  Com- 
pany and,  by  its  supplemental  application  herein  and  the  testi- 
mony offered  upon  the  hearing  thereon,  represents  and  shows  to 
the  satisfaction  of  the  commission  that  the  conditions  which  have 
obtained  in  the  security  market  for  some  time  past  and  will  likely 
obtain  for  some  time  to  come,  precluded  the  sale,  upon  said  terms, 
of  the  remainder  of  said  bonds  so  authorized  as  aforesaid  and  that, 
to  secure  the  moneys,  heretofore  and  in  said  order  found  l^y  this 
commission  to  be  necessary  for  the  proper  corporate  purposes  of 
the  applicant,  it  was  necessary  to  pledge  a  portion  of  the  remainder 
of  said  bonds  as  collateral  security  for  loans,  and  that  the  greatest 
loans  for  which  such  bonds  could  be  pledged  as  collateral  security 
were  and  are  approximately  sixty-six  and  two-thirds  percentum 
of  the  par  value  of  said  bonds.    It  is,  therefore. 

Ordered,  that  said  order,  so  made  and  entered  herein  as  of 
date  September  sixth,  1917,  as  aforesaid;  be,  and  it  hereby  is 
supplemented  to  provide  th^t,  pending  the  sale  of  all  of  said  bonds 
as  therein  authorized  and  provided,  not  exceeding  twenty-three 
thousand,  four  hundred  dollars  ($23,400.00),  principal  sum  thereof 
may  be  pledged  as  collateral  security  for  loans  which  loans  shall 
be  for  the  greatest  sums  negotiable  but  in  no  event  less  than  sixty- 
six  and  two-thirds  percentum  of  the  par  value  of  said  bonds,  and 
the  necessary  consent  and  authority  hereby  is  granted  said  The 
Ohio  Northern  Public  Service  Company  to  execute  and  issue  all 
notes  necessary  to  consummate  such  pledge  of  said  bonds.  It  is 
further 

Ordered,  that  the  moneys  secured  by  such  pledge  of  any  of 
said  bonds  shall  be  applied  toward  the  payment  of  the  purposes 
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for  which  said  bonds  were  authorized  to  be  issued  and  sold.    It  is 
further 

Ordered,  that  any  sale  of  said  bonds  while  under  pledgre  shall 
be  public  and  after  due  notice  by  proper  publication,  and  any 
moneys  derived  from  such  sale  in  excess  of  the  unpaid  principal 
sum  of  the  loans  for  which  pledged,  the  accrued  and  unpaid  in- 
terest thereon  and  the  reasonable  costs  of  such  sale  shall  be  de- 
livered to  said  The  Ohio  Northern  Public  Service  Company. 


CALENDAR 


April  11— 

10  a.  m. — Joint  application,  Circleville  Citizens  &  Central  Union  .Tele- 
phone Co.  Application  Circleville  Citizens  Tel.  Co.  to  issue  preferred  stock. 

April  12— 

9  a.  m. — Oak  Harbor  Natural  Gas  Co.    Protest. 

April  16 — 

1:30  p.  nu — Joint  application  Pelliod  to  sell,  and  H.  L.  Crawford  Co. 
to  buy  Western  &  Grand  ftapids. 

Application    H.  L.  Crawford  &  Co.  to  issue  $57,470  notes. 

April  16— 

10  a.  m. — Xenia  Water  Co.  Rates. 


STATEMENT  OF  OWNERSHIP,   MANAGEMENT,  CIRCULATION,   ETC^ 
REQUIRED  BY  THE  ACT  OF  CONGRESS  OF  AUGUST  24,  1912, 

OF  DEPARTMENT  REPORTS. 

Publisher,  The  Nemar  Publishing  Co.,  Columbus,  Ohio;  EVlitor,  L.  M. 
Rodenfels,  67  East  Long  St.;  Business  Manager,  C.  W.  Wallace,  67  East  Long 
St.;  Owners,  The  Nemar  Publishing  Company,  C.  W.  Wallace,  67  East  Long 
St.,  Columbus,  Ohio;  L.  M.  Rodenfels,  67  East  Long  St.,  Columbus,  Ohio; 
P.  B.  Toothaker,  79  N.  Third  St.,  Columbus,  Ohio;  W.  T.  Hohnhorst,  63  West 
11th  St.,  Covington,  Ky.  Known  bondholders,  mortgagees  and  other  stock- 
holders holding  1  per  cent  or  more  of  total  amount  of  bonds,  mortgages,  or 
other  securities,  none. 

C.  W.  WALLACE,  Business  Manager 

Sworn  to  and  subscribed  before  me  this  28th  day  of  March,  1918. 

L.  M.  RODENFELS, 
[Seal]  Notary  Public,  Franklin  County,  Ohio. 

My  commission  expires  January  12,  1919. 
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A  Oo!ipoirati0n  Having  Money  on  Deposit  in  a  Bank  is 

to  Return  for  Taxation  the  Amount  of  Such  Deposit  aa 
Shown  on  the  Day  Required  for  Listing  Property  for  Taxations 
Checks  Issued  Prior  to  Such  Day,  but  not  Presented  to  the  Bank 
Until  After  Such  Day  can  not  be  Deducted.  Checlis  Actually 
Paid  by  the  Bank  but  not  Taken  from  Such  Deposit  Prior  to  Such 
Day  May  be  Deducted.  Where  Prior  to  Such  Day,  Checks  on 
Foreign  Banks  are  Deposited  in  the  Regular  Way,  Such  Checks 
Must  be  Included  in  the  Amount  to  be  Taxed.  If  Such  Checks 
Are  Merely  Given  to  the  Bank  for  Collection,  They  are  Taxable 
As  Credits  and  not  as  Money. 


No.  1108— (Opinion  Dated  March  30,  1918.) 

Tax  Commission  of  Ohio,  Columbus,  Ohio. 

Gentlemen :    I  acknowledge  receipt  of  your  letter  of  March  12, 
requesting  my  opinion  upon  the  following  facts : 

"The  Halmar  Coal  Mining  Company  of  Cincinnati,  Ohio, 
in  making  its  corporate  return  for  the  year  1917  to  the  audi- 
tor of  Hamilton  County,  Ohio,  returned  the  sum  of  $1821  under 
the  item  of  money,  which  was  the  amount  as  shown  by  the 
company's  books  to  its  credit  at  the  bank  on  that  day. 

The  auditor  increased  this  item  of  money  to  $58,180,  his 
increase  being  based  upon  the  bank  balance  to  the  credit  of 
said  company  on  listing  day  as  shown  by  the  bank's  books. 
The  Halmar  Coal  Mining  Company  filed  a  complaint  with  the 
board  of  revision  of  Hamilton  County  asking  that  the  find- 
ing of  the  auditor  be  decreased  $56,359,  or  an  amount  equal  to 
their  original  return,  the  company  claiming  that  it  had  issued 
checks  against  its  bank  balance  and  should  only  be  taxed  for 
$1821.  The  board  of  revision  refused  any  relief.  The  matter 
was  thereupon  brought  to  the  attention  of  the  Tax  Commis- 
sion upon  the  appeal  of  The  Halmar  Coal  Mining  Company 
from  the  decision  of  the  board  of  revision  of  Hamilton  Coun- 
ty, and  the  company  is  asking  the  Tax  Commission  to  decrease 
the  finding  of  the  auditor  $56,359.  April  8th  was  tax  listing 
day  for  1917.  Would  you  please  give  us  your  legal  interpreta- 
tion of  the  following  questions: 

1st.  Upon  consideration  of  this  appeal  the  Commission 
finds  that  something  over  $9000  of  the  bank  balance  of  The 
Halmar  Coal  Mining  Company,  as  shown  by  the  bank  book  of 
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said  company,  was  placed  to  the  credit  of  said  company  just 
prior  to  listing  day.  The  company  has  furnished  an  affidavit 
of  its  auditor  showing  that  $9807.55  of  this  amount  was  made 
up  of  checks  drawn  by  foreign  concerns  on  foreign  banks  in 
Boston,  Detroit  and  other  cities,  and  which  were  in  the  process 
of  collection  and  in  transit  on  listing  day.  A  list  of  these 
checks  is  set  forth  in  the  affidavit,  marked  'Exhibit  A/  which 
we  are  attaching  to  this  letter.  Should  the  amount  of  these 
checks  be  taxed?  The  affidavit  shows  that  the  checks  were 
not  acknowledged  by  the  foreign  banks  until  after  April  7, 
1917. 

2nd.  The  checks  issued  by  The  Halmar  Coal  Mining 
Company  are  a  combination  voucher  and  check.  Several  of 
tiiese  checks  were  issued  to  Ohio  concerns  prior  to  listing  day 
and  were  accepted  and  receipted  for  by  said  Ohio  concerns, 
and  endorsed  and  banked  to  the  credit  of  said  Ohio  concerns 
prior  to  listing  day.  However,  they  did  not  pass  through 
clearing  house  channels  and  reach  the  bank  of  said  comi>any, 
and  were  not  charged  off  the  account  of  said  company  until 
after  listing  day.  I  am  enclosing  one  of  these  checks,  maiiced 
'Exhibit  B.'  Should  amount  of  money  in  bank  on  listing  day 
to  the  credit  of  The  Halmar  Coal  Mining  Company  as  evi- 
denced by  these  checks,  so  issued  and  receipted  for  by  payee, 
be  taxed  against  said  The  Halmar  Coal  Mining  Company? 

3rd.  Several  of  the  checks  issued  by  said  The  Halmar 
Coal  Mining  Company  prior  to  listing  day  were  receipted  by 
the  payee  prior  to  listing  day,  endorsed  and  cashed  by  the 
payee  prior  to  listing  day,  and  the  'paid'  perforation  of  the 
bank  shows  that  they  were  paid  by  the  bank  on  which  they 
were  drawn  but  for  some  reason  not  charged  off  the  account 
of  the  said  The  Halmar  Coal  Mining  Company  prior  to  listing 
day.  I  am  enclosing  one  of  said  checks  marked  'Exhibit  C,' 
the  perforations  on  which  show  that  it  was  paid  the  second 
day  of  April,  1917.  Should  the  amount  of  money  to  the  credit 
of  The  Halmar  Coal  Mining  Company  on  listing  day,  as  evi- 
denced by  these  checks,  be  subject  to  taxation  against  said 
company  ? 

I  might  cite  you  to  the  case  of  the  Union  Central  Life 
Insurance  Company  v.  Hynicka,  in  the  Superior  Court  of  Cin- 
cinnati. However,  the  court  does  not  seem  to  have  consider^ 
like  questions  and  especially  the  question  with  reference  to 
the  deposits  which  were  evidenced  by  checks  on  foreign  banks 
and  in  the  process  of  collection." 

The  case  to  which  you  refer  is  reported  in  4  N.  P.  (N.  S.)  296 
(Special  Term)  and  5  N.  P.  (N.  S.)  255  (General  Term).  I  quote 
the  following  from  the  opinion  of  Hoffheimer,  J.,  in  4  N.  P.  (N.  S.) 
at  p.  308 : 

"It  appears  from  the  evidence  that  large  sums  of  money 
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were  on  deposit  to  defendant's  credit,  in  three  banks  of  the 
city  of  Cincinnati,  on  the  tax  days  in  question.  Certain  gross 
amounts  were  returned  by  defendant  company  for  taxation. 
The  balance  apparently  to  defendant's  credit  was  reduced  or 
wiped  out,  as  defendant  claims,  and  was  not  returned  for  tax- 
ation, because  of  an  enormous  amount  of  outstanding  checks. 
The  defendant's  return  was  based  upon  its  check-book,  but  titie 
treasurer  now  seeks  to  tax  the  actual  balances  in  bank,  as 
shown  by  the  books  of  the  banks,  on  the  day  preceding  the 
second  Monday  in  April,  in  the  years  in  question,  without 
allowing  deductions  for  the  outstanding  checks,  *  ♦  *  The 
question  whether  defendant  was  justified  in  reducing  amounts 
in  bank  by  deducting  therefrom  the  outstanding  checks,  is  de- 
pendent for  its  answer  upon  two  other  questions :  First,  Were 
there  outstanding  checks  as  a  matter  of  fact?  Second,  Assum- 
ing that  there  were  some  outstanding  checks  as  a  matter  of 
law,  were  such  checks  properly  deductible  from  defendant's 
local  balances?  The  'checks'  in  question  fall  within  four  dis- 
tinct classes,  and  the  stipulation  sets  out  these  so-called  checks 
by  tables  ♦    ♦    ♦  . 

Table  1.  This  table  represents  checks  drawn  directly  on 
the  local  banks.  These  were  presented  and  paid  after  tax 
day. 

Table  2.  Checks  drawn  on  New  York  banks.  These 
checks  were  presented  and  paid  after  tax  day. 

Table  3.  Checks  on  local  banks  that  were  never  pre- 
sented or  paid,  but  canceled. 

Table  4.  Checks  on  New  York  banks  that  were  never 
presented  or  paid,  but  canceled." 

(Considering  first  Tables  3  and  4  the  court  held  on  obvi- 
ous grounds  that  these  checks  ought  not  to  have  been  deducted 
from  the  actual  balance.  No  such  question  is  presented  in  the 
case  concerning  which  you  inquire) . 

"Taking  up  next  the  checks  in  Table  1.  If  we  assume  that 
these  checks  were  actually  issued  by  defendant  company,  the 
evidence  shows  that  they  had  not  been  presented  and  paid  on 
the  tax  days  in  question.  The  question  then  is,  were  defend- 
ant's funds  in  the  local  banks  upon  which  such  checks  were 
drawn  subject  to  the  legal  demand  of  defendant  company  on 
the  tax  days  in  question?  *Money'  on  deposit  and  subject  to 
demand  is  taxable.  Section  2731,  Revised  Statutes  (this  sec- 
tion has  since  become  section  5326  General  Code)  reads  as 
follows : 

The  term  money  or  monfes  shall  be  held  to  mean  and  in- 
clude every  deposit  which  the  person  owning  or  holding  in 
trust  or  having  a  beneficial  interest  therein  is  entitled  to  with- 
draw in  money  on  demand.' 

♦  ♦  ♦  That  the  money  was  in  the  banks  is  conceded.  It 
is  not  sufficient,  in  order  to  avoid  taxation  on  a  bank  deposit, 
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to  merely  issue  checks  thereon,  because  a  check  is  nothing 
more  than  an  order  on  the  fund,  'payable  instantly  on  demand/ 
It  is  simply  an  executory  promise  to  pay  the  sum  specified  in 
the  check  according  to  the  terms  thereof.  The  mere  giving 
of  th^  check,  is  not  an  assignment  pro  tanto  of  the  fund.  It 
follows,  therefore,  that  until  the  check  is  presented  or  paid 
or  the  bank  in  some  way  committed  to  the  holder  or  payee  the 
promise  may  be  recalled.  That  is  to  say,  the  drawer  may  coun- 
termand up  to  the  last  moment.  Up  to  that  time  the  funds  are 
subject  to  the  drawer's  legal  demand." 

(Citing: 

Kahn  v.  Walton,  46  0.  S.  195 ; 

Covert  V.  Rhodes,  48  0.  S.  66 ; 

Metropolitan  Bank  v.  C.  H.  &  D.  Ry.  Co.,  54  O.  S.  60 ; 

Bank  v.  Yardly,  165  U.  S.  648 ; 

Bank  v.  Brewing  Co.,  50  O.  S.  151). 

"*  *  *  But  because  given  to  pay  a  debt,  the  rule  is  not 
altered,  nor  is  the  bona  fides  of  the  transaction  involved.  A 
check  is  subject  to  countermand  before  it  is  presented,  or  the 
bank  committed  to  the  payee,  or  before  the  check  is  cashed. 
Now,  we  know  the  local  banks  were  in  no  sense  committed  to 
the  payment  of  these  particular  checks.  They  were  not  certi- 
fied, nor  were  they  presented  for  payment  on  or  before  the  tax 
days  in  question." 

The  court  then  considers  the  case  of  Ambach  v.  Sims,  Treas,, 
arising  in  Franklin  County  and  resulting  in  an  unreported  decision 
by  the  supreme  court,  71  0.  S.  545,  which  the  court  finds  to  support 
the  views  which  had  been  previously  expressed.  The  general  term 
affirmed  the  judgment  pronounced  at  the  special  term,  and  though 
an  opinion  was  published  in  that  court  I  do  not  find  it  necessary  to 
quote  from  the  same. 

It  seems  to  me  that  the  principles  laid  down  in  this  case,  which 
is  generally  accepted  to  be  the  law  in  Ohio,  really  suggest  the 
answers  to  all  your  questions.  Indeed  they  furnish  an  immediate 
solution  of  the  second  question.  The  mere  fact  that  the  check  of 
the  company  has  been  accepted  by  its  creditor  as  payment  does 
not  alter  the  case,  if  the  bank  has  not  been  brought  into  privit}' 
with  the  transaction  by  eitKer  accepting  and  cashing  the  check  or 
certifying  it.  It  is  my  opinion,  therefore,  that  your  second  ques- 
tion is  to  be  answered  in  the  affirmative. 

The  same  principles  lead  to  an  opposite  conclusion  with  respect 
to  the  third  question.  Here  the  checks  had  actually  been  paid  but 
through  some  clerical  error  on  the  part  of  the  bank  the  account  of 
the  company  was  not  debited  with  the  checks  until  after  taxing 
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day.  Such  a  mistake  is  subject  to  correction  and  in  law  the  com- 
pany's real  balance  should  be  regarded  as  being  in  amount  what  it 
would  have  been  had  the  mistake  never  occurred.  Therefore,  the 
amount  of  money  appearing  on  the  books  of  the  bank  to  the  credit 
of  the  company  on  listing  day  should  be  reduced  by  such  amount  as 
represents  the  checks  which  had'  actually  been  cashed  prior  to  that 
day  but  which  were  not  properly  entered  against  the  account  of 
the  company  until  thereafter. 

The  only  serious  question  exists  as  to  your  first  inquiry.  Yet 
upon  consideration  the  doubt  which  at  first  blush  would  seem  to 
arise  in  respect  of  it  will,  I  think,  disappear.  If  the  bank  had  taken 
these  checks  endorsed  to  it  by  the  company  for  collection  merely, 
not  crediting  its  general  account  with  their  amount,  then,  of  course, 
such  amount  would  not  be  taxable  as  ''money''  to  the  company  but 
merely  as  ''credits" ;  but  if,  as  your  statement  seems  to  show,  the 
bank  accepted  the  endorsement  of  these  checks  to  it  without  reser- 
vation and  immediately  credited  its  depositor's  general  account  with 
the  amounts  thereof  what  happened  was  in  contemplation  of  law, 
as  between  the  bank  and  the  depositor,  exactly  the  same  thing  as 
would  have  happened  had  an  equivalent  amount  of  actual  currency 
been  placed  on  deposit.  Suppose  the  depositor  had  presented  these 
checks  and  had  asked  to  have  them  cashed;  and  after  receiving 
currency  for  them  had  placed  the  currency  in  the  bank,  the  legal 
situation  would  be  precisely  the  same  as  that  which  appears  under 
your  statement  of  facts ;  for  should  the  checks  have  proved  unac- 
ceptable to  the  banks  on  which  they  were  drawn  the  bank  of  de- 
posit could  have  held  its  depositor  as  the  prior  endorser  by  pro- 
ceeding in  the  proper  way  to  charge  him  as  such.  This  is  all  that 
can  be  done  by  the  bank  under  the  circumstances  as  stated  by  you. 
Suppose,  again,  the  depositor  had  chosen  to  withdraw  his  entire 
balance  during  the  period  between  depositing'these  checks  and  the 
date  of  their  final  acceptance  by  the  banks  on  which  they  were 
drawn ;  in  such  event  the  amount  of  these  checks  would  have  been 
included  in  the  general  balance;  and  if  it  had  subsequently  devel- 
oped that  none  of  the  checks  had  not  been  accepted  the  bank's  re- 
course against  the  depositor  would  not  have  been  on  the  theory  of 
the  recovery  of  money  paid  by  mistake  (as  it  would  be  in  the  last 
case  you  state  under  a  similar  assumption)  but  upon  its  endorse- 
ment. 

In  short,  when  a  bank  accepts  from  its  depositors  checks  on 
other  banks  endorsed  to  it  by  the  depositors  and  gives  general 
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credit  the  transaction,  in  contemplation  of  law  amounts  to  a  pur- 
chase of  the  checks  by  the  bank  in  consideration  of  the  general 
credit  which  stands  as  and  for  so  much  cash,  in  the  same  sense  as 
any  other  deposit  represents  cash  in  bank. 

I  answer  your  first  question,  therefore,  on  the  assumption 
which  I  have  stated  in  the  affirmative. 


Bids  For  the  Deposit  of  State,  County,  Township,  School  District, 
Municipal  Funds,  or  the  Reserve  of  the  Sinking  Fund  Trustees, 
Where  Interest  is  Payable  Upon  the  Minimum  Amount  on  Hand 
at  a  Given  Time  Are  Illegal. — An  Ordinance  of  a  City  Wliich 
Invites  Bids  Upon  the  City  Funds  With  Interest  Payable  Upon 
the  Minimum  Monthly  Balance  is  Invalid. — ^Where  Bids  Have 
Been  Received  and  Accepted  Under  Such  Ordinance,  There  Be* 
ing  No  Fraud,  Settlement  Should  Be  Accepted  on  the  Basis  of 
Such  Contracts,  But  Valid  Litigation  Should  Be  Enacted  to 
Obtain  Bids  and  Make  Deposit  of  the  Funds  in  Accordance  With 
Law. 


No.  1079— (Opinion  Dated  March  16,  1918.) 

Bureau  of  Inspection  and  Supervision  of  Public  Offices,  Colum- 
bus, Ohio. 
Gentlemen:    Under  date  of  January  2,  1918,  you  submit  the 

following  facts  and  inquiries  to  this  department: 

"In  the  case  of  the  city  of  East  Liverpool,  Ohio,  a  con- 
tract was  entered  into  with  a  bank  which  had  bid  for  deposits 
at  the  rate  of  2%  on  the  minimum  amount  on  hand  within 
a  period  of  three  or  six  months. 

We  hold  this  contract  is  illegal  and  hold  the  bank  for  2% 
interest  on  actual,  deposits  which  can  only  be  based  on  average 
daily  balances.  The  county  depository  law  stipulates  interest 
on  average  daily  balances  but  most  depositary  laws,  especially 
municipal,  generally  cover  the  deposit  of  public  moneys  with 
banks  that  offer  the  highest  rate  of  interest  but  in  all  these 
laws  we  have  held  it  contemplates  interest  on  deposits. 

You  will  readily  see  that  if  interest  was  paid  upon  the 
maximum  amount  in  the  bank  at  any  one  time  the  interest 
might  run  many  times  the  interest  on  the  actual  deposits  and 
vice  versa  on  the  minimum  amount. 

We  have  searched  and  searched  and  can  only  say  that 
depository  interest  can  only  be  computed  on  average  daily 
balances. 

Query:    If  a  bank  bids  2%  on  the  minimum  amount  on 
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deposit  upon  any  one  time  within  a  fixed  period,  would  they 
not  be  held  for  2%  on  the  actual  deposits  based  on  average 
daily  balances?" 

It  appears  from  a  letter  received  from  the  city  solicitor  of 
East  Liverpool,  that  the  above  bids  were  received  under  authority 
of  an  ordinance  which  provided  "interest  shall  be  computed  month- 
ly on  the  minimum  monthly  balances." 

The  question  which  you  submit  is  general  in  its  nature  and 
applies  to  all  deposits  made  by  any  political  subdivision.  The  facts 
which  give  rise  to  your  question  occur  in  a  municipality.  The 
statutes  covering  deposits  in  banks  by  municipalities  do  not  pro- 
vide a  minimum  rate  of  interest,  nor  do  they  provide  the  method 
of  calculating  the  interest  on  deposits.  The  sections  of  the  stat- 
utes covering  deposits  made  in  banks  by  the  state,  county,  town- 
ship or  the  board  of  education  do  provide  a  minimum  rate  of 
interest  to  be  paid,  and  as  to  all  of  these  political  subdivisions, 
except  that  of  school  districts,  the  interest  is  to  be  computed  on 
daily  balances. 

The  deposit  of  moneys  by  a'  municipality  are  governed  by 
Sections  4295  et  seq.  General  Code,  which  reads  in  part  as  follows : 

"The  council  may  provide  by  ordinance  for  the  deposit 
of  all  public  moneys  coming  into  the  hands  of  the  treasurer, 
in  such  bank  or  banks,  situated  within  the  municipality  or 
county,  as  offer,  at  competitive  bidding,  the  highest  rate  of 
interest  and  give  a  good  and  sufficient  bond  issued  by  a 
surety  company  authorized  to  do  business  in  the  state,  etc." 

Section  4296  General  Code,  reads  as  follows: 

"In  such  ordinance  the  council  may  determine  the  method 
by  which  such  bids  shall  be  received,  the  authority  which 
shall  receive  them,  and  which  shall  determine  the  sufficiency 
of  the  security  offered,  the  time  for  the  contracts  for  which 
deposits  o'f  public  money  may  be  made,  and  all  details  for 
carrying  into  effect  the  authority  here  given.  Proceedings 
in  connection  with  such  competitive  bidding  and  the  deposit 
of  money  shall  be  conducted  in  such  manner  as  to  insure  full 
publicity,  and  shall  be  open  at  all  times  to  the  inspection  of 
any  citizen.  As  to  any  deposits  made  under  authority  of  an 
ordinance  of  the  council,  pursus^t  hereof,  if  the  treasurer  has 
exercised  due  care,  neither  he  nor  his  bondsmen  shall  be 
liable  for  any  loss  occasioned  thereby." 

Sections  4515  and  4516,  General  Code,  authorize  the  sinking 
fund  trustees  to  deposit  funds  in  banks. 
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Section  4515,  General  Code,  reads  as  follows: 

"At  least  once  every  three  years  the  trustees  of  the 
sinking  fund  shall  advertise  for  proposals  for  the  deposit  of 
all  sums  held  in  reserve  and  shall  deposit  such  reserve  in  the 
bank  or  banks,  incorporated  under  the  laws  of  this  state  or 
of  the  United  States,  situated  within  the  county,  which  offer, 
at  competitive  bidding,  the  highest  rate  of  interest  and  best 
security  and  accommodation  and  give  a  good  and  sufficient 
bond  issued  by  a  surety  company  authorized  to  do  business 
in  this  state,  or  furnish  good  and  sufficient  surety  in  a  sum 
not  less  than  twenty  per  cent,  in  excess  of  the  maximum 
amount  at  any  time  to  be  deposited.  There  shall  not  be  de- 
posited in  any  one  bank  an  amount  in  excess  of  the  paid-in- 
capital  stock  and  surplus  of  such  bank,  or  to  exceed  in  amount 
four  hundred  thousand  dollars  except  •when  such  moneys  are 
deposited  for  the  purpose  of  meeting  the  payment  of  some 
obligation." 

Section  4516,  General  Code,  reads: 

"The  trustees  of  the  sinking  fund  shall  determine  the 
method  by  which  such  bids  shall  be  received,  the  authority 
which  shall  receive  them,  the  sufficiency  of  the  security  of- 
fered, the  time  for  the  contracts  for  which  deposits  of  public 
money  may  be  made  and  all  details  for  carrying  into  effect 
the  authority  here  given,  but  proceedings  in  connection  with 
such  competitive  bidding  and  the  deposit  of  money  shall  be 
conducted  in  such  manner  as  to  insure  full  publicity  and  shall 
be  open  at  all  times  to  the  inspection  of  any  citizen.  As  to 
deposits  made  under  this  authority,  neither  the  trustees  of 
the  sinking  fund  nor  their  bondsmen,  if  such  trustees  of  the 
sinking  fund  have  exercised  due  care,  shall  be  liable  for  any 
loss  occasioned  thereby." 

It  will  be  observed  that  in  Sections  4295  and  4515,  General 
Code,  there  is  no  provision  as  to  a  minimum  rate  of  interest  to 
be  paid,  nor  is  there  any  provision  that  interest  shall  be  paid  upon 
the  average  daily  balances  or  any  other  method. of  computing 
interest.  The  deposits  are  to  be  let  at  competitive  bidding  to 
banks  which  offer  the  highest  rate  of  interest. 

Under  the  provisions  of  Section  4296,  General  Code,  the  coun- 
cil is  given  authority  to  determine  all  details  for  carrying  into 
effect  the  provisions  of  said,  section.  Under  Section  4516,  Gen- 
eral Code,  the  same  authority  is  given  to  the  trustees  of  the  sink- 
ing fund. 

Section  330-3,  General  Code,  provides  for  the  deposit  of  state 
funds.    The  last  sentence  of  this  section  reads  as  follows: 

"*     *     *    And  further,  said  bonds  so  given  shall  include 
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a  special  oblisration  to  settle  with  and  pay  to  the  treasurer 
of  the  state  for  the  use  of  the  state  interest  upon  daily  bal- 
ances on  said  deposit  or  deposits,  at  the  rate  bid  for,  but  not 
less  than  3%  per  annum  for  inactive  deposits  and  2%  per 
annum  for  active  deposits  (on  a  365  day  basis)  payable  quar- 
terly on  the  first  Monday  of  February,  May,  August  and 
November  of  each  year,  or  any  time  when  withdrawals  are 
made  or  the  account  is  closed." 

This  section  provides  a  minimum  rate  of  interest  and  this 
interest  shall  be  computed  upon  daily  balances. 

Section  2716,  General  Code,  covers  deposits  by  a  county.  This 

section  reads: 

''When  the  commissioners  of  a  county  provide  such  deposi- 
tary or  depositaries,  they  shall  publish  for  two  consecutive 
weeks  in  two  newspapers  of  opposite  politics  and  of  general  cir- 
culation in  the  county  a  notice  which  shall  invite  sealed  pro- 
posals from  all  banks  or  trust  companies  within  the  provisions 
of  the  next  two  preceding  sections,  which  proposals  shall  stipu- 
late the  rate  of  interest,  not  less  than  two  per  cent,  per  annum 
«  on  the  average  daily  balance,  on  inactive  deposits  and  not  less 
than  one  per  cent,  per  annum  on  the  average  daily  balance  on 
active  deposits,  that  will  be  paid  for  the  use  of  the  money 
of  the  county,  as  herein  provided.  Each  proposal  shall  con- 
tain the  names  of  the  sureties  or  securities,  or  both,  that  will 
be  offered  to  the  county  in  case  the  proposal  is  accepted." 

This  section  also  provides  a  minimum  rate  of  interest,  the 
same  to  be  paid  on  the  average  daily  balances. 

Section  2737,  General  Code,  reads  in  part  as  follows : 

"All  money  deposited  with  any  depositary  shall  bear  in- 
terest at  the  rate  specified  in  the  proposal  on  which  the  award 
thereof  was  made,  computed  on  daily  balances,  and  on  the 
first  day  of  each  calendar  month  or  at  any  time  such  account 
is  closed,  such  interest  shall  be  placed  to  the  credit  of  the 
county,  and  the  depositary  shall  notify  the  auditor  and  treas- 
urer, each  separately,  in  writing  of  the  amount  thereof  be- 
fore noon  of  the  next  business  day." 

Section  3322,  General  Code,  covers  deposits  made  by  a  town- 
ship.   The  first  sentence  of  this  section  reads  as  follows: 

"In  townships  containing  two  or  more  banks,  such  de- 
posits shall  be  made  in  the  bank  or  banks  situated  in  the 
township  that  offer  at  competitive  bidding  the  highest  rate 
of  interest,  on  the  average  daily  balance  on  such  funds,  which 
in  no  case  shall  be  less  than  two  per  cent,  for  the  full  time 
the  funds  are  on  deposit." 
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This  section  also  provides  a  minimum  rate  of  interest  which 
is  to  be  paid  on  the  average  daily  balance. 

Section  7605,   General  Code,  pertains  to  deposits  made  by 

school  districts.    The  first  sentence  of  this  section  reads  as  follows : 

'In  school  districts  containing  two  or  more  banks  such 
deposit  shall  be  made  in  the  bank  or  banks,  situated  therein, 
that  at  competitive  bidding  offer  the  highest  rate  of  interest 
which  must  be  at  least  two  per  cent,  for  the  full  time  funds 
or  any  part  thereof  are  on  deposit." 

In  this  section  a  minimum  rate  of  two  per  cent,  is  provided 
for  and  this  shall  be  paid,  "for  the  full  time  funds  or  any  part 
thereof  are  on  deposit.'^  For  all  practicable  purposes  this  is  sub- 
stantially the  same  as  providing  that  the  interest  shall  be  paid 
on  the  average  daily  balance. 

It  will  be  observed  that  all  of  the  sections  above  quoted  from 
provide  for  a  minimum  rate  of  interest  to  be  paid  upon  the 
average  daily  balance,  except  those  pertaining  to  deposits  by  a 
municipality  and  the  trustees  of  the  sinking  fund.  The  funds  of 
a  municipality  and  of  the  sinking  fund  are  to  be  awarded  to  those 
banks  which  offer  the  highest  rate  of  interest  after  competitive 
bidding. 

The  matter  of  paying  interest  on  public  funds  deposited  in 
banks  is  one  covered  by  statute  or  contract.  The  rule  is  stated 
at  page  818  of  Vol.  13  of  Cyc. 

"A  depositary  is  not  liable  for  interest  on  deposits  in  the 
absence  of  statute  or  contract  providing  for  the  payment  of 
interest." 

Your  question  will  be  considered  first  as  to  deposits  by  a 
municipality  and  the  sinking  fund  trustees.  The  contract  for  the 
payment  of  interest  has  been  made  upon  competitive  bids  and 
awarded  to  the  bank  which  has  offered  the  highest  rate  of  in- 
terest, payable  on  minimum  monthly  balances  as  provided  by  the 
ordinance. 

Where  a  bank  tenders  a  bid  for  the  deposit  of  money  by  a 
municipality  or  the  trustees  of  the  sinking  fund,  upon  the  terms 
of  interest  at  two  per  cent,  on  the  minimum  amount  within  a 
given  period,  such  offer  would  be  in  accordance  with  the  letter  of 
the  sections  covering  the  deposits  of  such  money. 

It  is  provided,  however,  in  Section  4295,  General  Code,  that 
all  public  moneys  shall  be  deposited,  and  in  Section  4515,  General 
Code,  that  the  sinking  fund  trustees  shall  receive  proposals  '^or 
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the  deposit  of  all  sums  held  in  reserve."  Bids  are  to  be  received 
under  these  provisions  for  the  deposit  of  all  moneys  coming  into 
the  hands  of  the  treasurer  or  all  sums  held  in  reserve  by  the 
trustees  of  the  sinking  fund,  and  such  money  is  to  be  awarded 
to  the  bank  offering  at  competitive  bids  the  highest  rate  of  in- 
terest. This  provision  clearly  implies  that  interest  is  to  be  paid 
upon  all  deposits,  which  would  in  effect  mean  upon  the  average 
daily  balances. 

The  ordinance  which  provided  for  payment  of  interest  on 
a  minimum  basis  is  invalid  and  any  and  all  bids  which  are  sub- 
mitted for  the  payment  of  interest  upon  such  basis  would  be  il- 
legal. A  contract  entered  into  upon  such  a  bid  would  also  be 
illegal. 

Therefore  where  a  bank  bids  to  pay  interest  upon  the  mini- 
mum amount  on  deposit,  within  a  given  period,  such  bid  is  illegal 
and  a  contract  entered  into  under  such  bid  is  also  illegal. 

It  appears,  however,  that  such  a  contract  has  been  entered 
into  and  the  question  arises  as  to  the  liability  of  the  bank  under 
such  invalid  contract. 

The  case  of  Franklin  National  Bank  v.  City  of  Newark  was 

decided  by  the  Supreme  Court  June  26,  1917,  96  0.  S. ,  (Vol. 

15,  Ohio  Law  Reporter,  No.  43,  p.  664).  The  opinion  is  by  the 
court,  there  being  no  syllabus.  The  city  treasurer  deposited  funds 
of  the  city  in  a  bank  for  safekeeping  and  without  the  knowledge 
or  consent  of  the  city  or  the  consent  of  the  bondsmen  of  the  city 
treasurer.  The  funds  were  received  by  the  bank  with  the  knowl- 
edge that  said  funds  were  the  public  funds  of  the  city  of  Newark. 
The  city  of  Newark  brought  an  action  against  the  bank  seeking 
an  accounting  of  the  profits  made  upon  such  deposits.  It  was 
found  that  the  rate  of  profit  earned  by  the  bank  on  its  deposit 
was  one  and  forty-nine  one  hundredth?  per  cent,  of  the  amount 
of  the  deposits. 

The  court  bases  its  opinion  upon  the  provisions  of  Section 

4294,  General  Code.     Said  Section  4294,  General  Code,  reads  as 

follows : 

"Upon  giving  bond  as  required  by  council,  the  treasurer 
niay,  by  and  with  the  consent  of  his  bondsmen,  deposit  all 
fupds  and  public  moneys  of  which  he  has  charge  in  such  bank 
or  banks,  situated  within  the  county,  which  may  seem  best 
for  the  protection  of  such  funds,  and  such  deposit  shall  be 
subject  at  all  times  to  the  warrants  and  orders  of  the  treas- 
urer required  by  law  to  be  drawn.  All  profits  arising  from- 
such  deposit  or  deposits  shall  inure  to  the  benefit  of  the  funds. 
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Such  deposit  shall  in  no  wise  release  the  treasurer  from  lia- 
bility for  any  loss  which  may  occur  thereby." 

The  conclusion  of  the  court  is  stated  on  page  667  as  follows : 

"We  think  it  clear  from  the  provisions  of  this  and 
cognate  sections  of  the  General  Code  that  any  bank  receiving 
funds  of  a  municipality  under  the  circumstances  disclosed  by 
this  record,  knowing  the  same  to  be  the  funds  of  the  mu- 
nicipality, becomes  a  trustee  and  must  account  to  the  munici- 
pality for  the  funds  so  deposited  and  all  profits  arising  from 
such  deposit." 

It  is  specifically  provided  in  said  Section  4294,  General  Code, 
that  all  profits  arising  from  such  deposits  shall  inure  to  the  benefit 
of  the  funds  deposited.  This  will  apply  to  interest  derived  upon 
competitive  bids  under  the  provisions  of  Section  4295,  General 
Code,  supra,  and  also  to  funds  which  have  not  been  deposited  in 
compliance  with  said  section. 

It  is  held  in  the  case  of  State  v.  Citizens  Bank  and  Trust 
Company,  178  S.  W.,  928,  (Supreme  Court  of  Ark.),  that  where 
an  invalid  bid  has  been  made,  accepted  and  money  deposited  there- 
under, the  bank  will  be  estopped  from  claiming  the  invalidity  of 
said  bid  and  will  be  liable  for  interest  the  same  as  though  the 
contract  was  valid. 

It  api)ears  from  your  records  that  in  an. examination  of  the 
city  of  East  Liverpool,  covering  a  period  from  October  13,  1914, 
to  June  28,  1917,  on  page  7  of  said  report  the  examiner  has  stated, 
referring  to  Section  4295  G.  C: 

"The  law  covers  interest  on  deposits.  This  means  actual 
amounts-  on  deposit.  A  contract  by  which  banks  would  have 
to  pay  on  a  greater  amount  than  actual  deposits  of  a  maxi- 
mum at  any  one  time  would  be  illegal.  Likewise  a  contract 
by  which  the  bajiks  would  pay  on  a  lesser  amount  than  actual 
deposits  or  a  minimum  at  any  time  would  be  illegal. 

Depository  interest  permits  of  but  one  method  of  compu- 
tation, i.  e.,  interest  on  average  daily  balances  of  actual 
moneys  on  deposit." 

The  examiner  then  proceeds,  on  page  8  of  said  report,  to 
compute  the  amount  of  interest  due  on  average  daily  balances 
and  the  amount  of  interest  paid  under  the  contract  entered  into 
in  accordance  with  the  ordinance  and  makes  findings  against  the 
various  banks  for  the  difference.  We  assume  that  he  has  com- 
puted the  amount  of  interest  due  at  2%  on  average  daily  balances. 
This  in  accordance  with  the  decision  of  the  Supreme  Court  in  the 
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case  of  Franklin  National  Bank  of  Newark  v.  Newark,  supra, 
would  be  incorrect.  The  same  is  true  relative  to  the  finding  made 
on  page  64  in  regard  to  the  interest  on  the  sinking  fund. 

In  view  of  the  fact  that  there  is  no  allegation  of  fraud  in 
the  transaction  in  question  and  that  the  banks  proceeded  to  bid 
in  accordance  with  the  ordinance  of  council  and  fully  carried  out 
the  terms  of  the  alleged  contract,  I  do  not  believe  that  an  attempt 
should  be  made  to  enforce  the  finding  as  made  in  said  report,  but 
that  the  council  and  sinking  fund  trustees  of  said  city  should  im- 
mediately proceed  to  pass  valid  legislation  in  regard  to  the  de- 
pository and  obtain  bids  for  the  moneys  in  accordance  with  law. 

A  copy  of  this  opinion  will  be  sent  to  Hon.  R.  G.  Thompson, 
city  solicitor  of  East  Liverpool,  Ohio. 

Centralization  of  Schools  May  Extend  Beyond  the  Township  Lines 
If  Territory  is  Attached  to  Territory  of  Such  Township  For 
School  Purposes. — Four  Such  School  Districts  Wholly  Within 
the  Township  Cannot  Centralize  Its  Schools  Unless  the  County 
Board  of  Education  Creates  Such  Territory  as  One  School  Dis- 
trict, in  Which  Event  Centralization  Can  be  Had  Under  Section 
4726  General  Code. 


it- 


No,  1102— (Opinion  Dated  March  25, 1918.) 

Hon.  C.  A.  Stubbs,  Prosecuting  Attorney,  Celina,  Ohio. 

Dear  Sir :    Your  request  for  my  opinion  reads  as  follows : 

"Franklin  Township  of  Mercer  County  is  considering  the 
centralization  of  their  schools  under  G.  C.  4726-1. 

"There  are  seven  special  school  districts  in  this  liownship, 
three  of  which  contain  portions  of  adjoining  townships. 

1.     Can  centralization  extend  beyond  the  township  lines? 
'2.    If  not,  what  action  must  be  taken  by  the  three  dis- 
tricts partly  in  other  townships  before  the  township  can  pro- 
ceed with  centralization? 

"3.     May  the  four  districts  wholly  within  the  township 
centralize  the  schools  in  those  four  districts? 

4.  If  so,  will  a  majority  vote  of  all  votes  cast  in  all  four 
districts  be  sufficient  for  centralization,  or  must  centralization 
carry  in  each  district  separately?" 

Section  4726-1  G.  C,  cited  therein,  provides  as  follows : 

"In  townships  in  which  there  are  one  or  more  school  dis- 
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tricts,  the  qualified  electors  of  such  school  districts  may  vote 
on  the  question  of  centralizing  the  schools  of  said  township 
districts,  or  of  special  school  districts  therein,  without  inter- 
fering with  the  existing  school  district  organization  until  the 
result  of  the  election  shall  have  been  determined.  If  at  such 
election  in  any  township  a  majority  of  all  the  votes  cast  shall 
be  in  favor  of  centralizing  the  schools  in  said  township,  the 
probate  judge  of  the  county  shall  create  a  new  board  of  edu- 
cation for  the  said  township,  without  delay,  by  selecting  from 
the  several  boards  of  education  thus  consolidated,  five  suitable 
persons,  giving  each  former  district  its  fair  representation  in 
such  selection,  which  such  five  persons  so  selected  shall  con- 
stitute the  board  of  education  for  said  township  until  the  first 
township  election  thereafter;  at  such  first  township  election 
thereafter  the  electors  of  such  township  shall  elect  two  mem- 
bers of  the  board  of  education  for  two  years,  and  three  mem- 
'  bers  to  serve  for  three  years,  and  at  the  proper  elections  there- 
after their  successors  shall  be  elected  for  four  years.  If  a 
majority  of  the  electors  in  said  township  vote  against  said 
centralization  at  the  time  above  designated,  then  the  several 
school  districts  in  said  township  shall  proceed  as  though  no 
election  had  been  held." 

The  section  is  not  clear  when  considered  with  a  view  to  answer- 
ing your  several  questions,  but  I  am  convinced  from  a  careful  con- 
sideration of  same  that  all  the  school  districts  of  a  township  must 
participate,  where  action  is  desired,  under  the  terms  of  said  section. 
While  it  was  formerly  the  policy  of  the  school  law  of  Ohio,  and  pro- 
vision was  made  therefor,  that  each  civil  township  in  itself  should 
consist  of  a  township  school  district,  that  provision  of  law  no 
longer  exists  and  the  policy  seems  now  to  be  that  township  lines 
shall  not  be  seriously  considered  in  forming  or  arranging  school 
districts.  In  fact,  when  the  new  school  code  was  enacted  in  1914, 
section  4736  thereof  provided  that: 

"In  changing  boundary  lines  the  board  may  proceed  with- 
out regard  to  township  lines,  and  shall  provide  that  adjoining 
rural  districts  are  as  nearly  equal  as  possible  in  property  valu- 
ation." 

This  provision  no  longer  remains  in  said  section  but  the  policy 
thereof- seems  to  be  constantly  followed  in  practice.  Said  section 
4726-1  says,  "in  townships  in  which  there  are  one  or  more  school 
districts."  It  does  not  say  where  there  are  one  or  more  entire 
school  districts,  but  simply  that  there  is  more  than  one  school  dis- 
trict ;  that  then  the  qualified  electors  of  such  school  districts,  mean- 
ing of  course  all  the  school  districts  of  the  township,  may  vote  on 
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the  question  of  the  centralizing  of  the  schools  of  said  township  dis- 
tricts. If  the  language  would  say  "may  vote  upon  the  question  of 
the  centralizing  of  the  school  districts  lying  only  within  the  town- 
ship lines  of  the  civil  township,"  or  would  specifically  provide  that 
all  territory  outside  of  such  township  lines  should  be  excluded  and 
residents  thereof  not  permitted  to  participate  in  such  election,  a 
different  conclusion  might  be  reached,  but,  as  noted  above,  con- 
sidering the  language  in  its  present  form,  I  can  come  to  but  one 
conclusion  and  that  is  that  all  school  districts  with  territory  within 
the  township  must  unite  when  the  provisions  of  section  4726-1  are 
followed.  You  will  understand,  however,  that  each  school  district 
may  centralize  its  schools  separately,  as  is  provided  by  section 
4726  G.  C,  and  in  case  such  proceeding  is  impracticable,  districts 
may  be  combined  into  one  district  and  then  centralize  their  schools. 
Holding  these  views,  then,  I  must  answer  your  several  ques- 
tions as  follows: 

1.  Centralization  may  extend  beyond  the  township  lines 
if  territory  is  attached  to  territory  of  such  township  for  school 
purposes. 

2.  Your  second  question  is  answered  by  the  answer  to 
the  first. 

3.  The  four  districts  wholly  within  the  township  cannot 
centralize  unless  the  county  board  of  education  creates  said 
territory  as  one  school  district  in  which  such  event  centraliza- 

•  tion  could  be  had  under  section  4726  G.  C. 

4.  Your  fourth  question  is  answered*  by  the  answer  to 
your  third. 


Children  of  Soldiers  and  Sailors  of  the  Present  War  May  be  Ad- 
mitted Into  the  Ohio  Soldiers  and  Sailors  Orphan's  Home  at 
Xenia,  Ohio,  Upon  the  Same  Conditions  as  the  Children  of  Sol- 
diers and  Sailors  of  the  Civil  War  or  the  Spanish  American  War. 


No.  1107— (Opinion  Dated  March  28, 1918.) 

Hon.    J.  P.  Elton,  Superintendent  The  Ohio  Soldiers'  and  Sailors' 

Orphans'  Home,  Xenia,  Ohio. 

Dear  Sir:    I  have  your  letter  of  February  4,  1918,  as  follows : 

"The  question  as  to  the  proper  construction  of  the  statute. 
Section  1932  G.  C,  relating  to  the  admission  of  children  to 
this  Home,  has  arisen.  The  precise  point  is  whether  children 
of  men  now  serving  in  the  military  or  naval  forces  of  the 
United  States  are  eligible  for  admission  to  the  Home.    I  may 
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say  that  it  has  been  the  view  of  the  Board  of  Trustees  of 
the  institution,  from  its  inception,  that  only  children  of  hon- 
orably discharged  soldiers  and  sailors  were  entitled  to  admis- 
sion. The  statute  does  not  so  specify,  but  it  does  provide,  and 
has  always  provided,  that  admission  should  be  made  'under 
such  rules  and  regulations  as  the  trustees  may  adopts*  In  Year 
Book  No.  105-106,  House  Bill  574,  the  above  named  section 
was  amended  to  include  children  of  members  of  the  Ohio  Na- 
tional Guard. 

"We  are  receiving  many  applications  for  the  admission  of 
children  whose  fathers  are  serving  in  the  present  war,  and  it 
is  the  desire  of  the  board  to  have  your  opinion  in  respect  to  the 
proper  construction  of  this  statute  at  your  earliest  conveni- 
ence." 

Section  1931,  1932  and  1932-1  of  the  General  Code  read: 

Sec.  1931 :  "There  shall  be  an  institution  under  the  name 
of  'The  Ohio  Soldiers'  and  Sailors'  Orphans*  Home,'  which 
shall  be  a  place  for  the  care  and  education  of  children  of  de- 
ceased and  disabled  soldiers  and  sailors." 

Sec.  1932:  "Under  such  rules  and  regulations  as  they 
adopt,  the  trustees  shall  receive  into  the  home  the  children 
and  orphans,  destitute  of  means  or  support  and  education  and 
residing  in  Ohio,  of  soldiers  and  sailors  who  died  by  reason 
of  wounds  received  or  disease  contracted  while  serving  in  the 
military  or  naval  forces  of  the  United  States,  and  the  children 
of  permanently  disabled  or  indigent  soldiers  and  sailors  in  like 
manner  destitute." 

Sec.  1932-1:  "That  the  board  of  trustees  of  the  Ohio 
Soldiers'  and  Sailors'  Orphans'  Home,  Zenia,  Ohio,  are  hereby 
authorized  and  directed  to  receive  into  such  home  the  chil- 
•  dren  of  all  members  of  the  Ohio  National  Guard  whose  lives 
were  lost,  or  who  were  permanently  disabled  at  any  time  in  the 
course  of  active  duty  in  the  service  of  the  state,  on  the  same 
basis  and  subject  to  the  same  laws  as  other  children  are  ad- 
mitted to  such  institution." 

In  addition  to  these  statutes  authorizing  admission  into  the 

home,  there  was  in  103  0.  L.,  p.  665,  an  act  passed  April  17,  1913, 

reading  as  follows: 

Section  1.  "That  the  board  of  trustees  of  the  Ohio  Sol- 
diers' and  Sailors'  Orphans'  Home,  Xenia,  Ohio,  are  hereby 
authorized  and  directed  to  receive  into  such  home  the  chil- 
dren of  all  members  of  the  Ohio  national  guard  whose  lives 
were  lost  in  the  course  of  duty,  or  were  permanently  disabled, 
during  the  floods  of  March  and  April,  1913,  on  the  same  basis 
and  subject  to  the  same  laws  as  other  children  are  admitted 
to  such  institution." 
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This  act»  for  the  reason  that  it  seemed  to  have  been  looked 
upon  as  temporary,  was  not  numbered  and  carried  into  the  Gen- 
eral Code. 

It  will  be  noted  from  the  above  sections  that  to  entitle  a  child 
to  admission  into  the  home  it  must  not  only  be  destitute  of  means 
of  support  and  education,  and  reside  in  Ohio,  but  it  must  be : 

(1)  The  child  of  a  soldier  or  sailor  who  died  by  reason 
of  wounds  received  or  disease  contracted  while  serving  in  the 
military  or  naval  forces  of  the  United  States ; 

(2)  The  child  of  a  permanently  disabled  or  indigent  sol- 
dier or  sailor; 

(3)  The  child  of  a  member  of  the  Ohio  National  Guard, 
whose  life  was  lost  or  who  was  permanently  disabled  at  any 
time  in  the  course  of  active  duty  in  the  service  of  the  state. 

You  ask  whether  children,  whose  fathers  are  serving  in  the 
present  war  may  be  admitted  into  the  home.  You  will  note  that 
the  above  three  classes  of  children  are  eligible  for  admission  into 
the  home.  The  first  two  classes  consist  of  children  of  soldiers  and 
sailors  of  the  United  States.  No  limitation  is  found  in  the  statute 
as  to  the  war  in  which  such  soldiers  or  sailors  must  have  served. 

It  is  my  opinion  that  children  of  soldiers  and  sailors  of  the 
present  war  may  be  admitted  into  the  home  upon  the  same  con- 
ditions as  the  children  of  soldiers  and  sailors  of  the  Civil  War  or 
the  Spanish  American  War. 


DEPARTMENT  OF  BANKS  AND  BANKING 


CHARTER  ISSUED 

March  5, 1918.    The  Grafton  Savings  &  Banking  Company,  Graf- 
ton, Ohio,  Capital  $25,000. 

CHANGE  OF  NAME 

March  9.    ThB  New  Berlin  Banking  Co.,  (Formerly  New  Beriin, 
Ohio,)  name  changed  to  The  North  Canton  Bank,  North  Canton,  O. 

March  14.    The  German  Savings  Bank,  Martins  Ferry,  Ohio; 
name  changed  to  The  Citizens  Savings  Bank. 

March  14.    The  Cumminsville  German  Bank,  Cincinnati,  Ohio; 
name  changed  to  The  Cmnminsville  Bank  &  Savings  Company. 

March  21.    The'  German  Banking  Company,  lindsey,  Ohio ;  name 
changed  to  The  Ldndsey  Banking  Company. 

APPLICATIONS  TO  JOIN  FEDERAL  RESERVE 

March  11.    The  First  Wellington  Bank,  Wellington,  Ohio. 

The  Depositors'  Savings  and  Trust  Company,  Akron,  0. 
March  22.    Union  Savings  Bank  and  Trust  Company,  Cincinnati,  0. 


1076 


SUPREME  COURT 


Creisar  v.  The  State  of  Ohio 

Juvenile  Court — Jurisdiction — Failure  to  Support  Minor — Secticm 
1655,  General  Code  (103  O.  L.,  873)— Father  of  Illegitimate 
Child — ^Paternity  not  Acknowledged — Section  8591,  General  Code. 

The  term  ''minor"  found  in  Section  1655,  General  Code  (103  O.  L.,  873),  should 
receive  its  ordinary  legal  signification,  and  so  construed  embraces  only  minor 
children  who  are  legitimate.  The  juvenile  court  acting  under  that  Section 
has  no  authority  to  proceed  and  punish  the  father  of  an  illegitimate  child, 
unless  its  paternity  has  been  acl^iowledged  after  intermarriage  in  conform- 
ity to  Section  8591,  General  Code. 


No.  15463 — ^Decided  November  6,  1917.) 

Error  to  the  Court  of  Appeals  of  Cuyahoga  county. 

In  an  affidavit  filed  in  the  insolvency  court  of  Cuyahoga  county 
plaintiff  in  error  was  charged  with  being  "the  father,  and  charged 
by  law  with  the  care,  support,  maintenance  and  education  of  Wil- 
liam Leopold,  a  minor  under  the  age  of  eighteen  years,"  and,  being 
able  to  contribute  toward  the  support  and  education  of  said  minor, 
with  wilfully  and  unlawfully  failing  to  do  so. 

Upon  the  trial  it  appeared  from  the  testimony  of  the  prose- 
cuting witness  that  she  was  an  unmarried  woman,  and  that  the 
child  was  illegitimate.  The  defendant  upon  the  trial  denied  his 
paternity. 

The  defendant  was  found  guilty  and  sentenced  to  the  Cleve- 
land workhouse  for  the  term  of  one  year  and  required  to  pay  a  fine 
in  the  sum  of  $400. 

Upon  the  development  of  the  facts  disclosed,  the  defendant's 
counsel  moved  to  withdraw  the  case  from  the  jury,  and  also  filed 
motions  in  arrest  of  judgment  and  for  a  new  trial,  each  of  which 
was  overruled. 

The  judgment  of  the  insolvency  court  was  affirmed  by  the 
court  of  appeals,  and  error  is  now  prosecuted  to  this  court. 

Mr,  R.  J,  Selzer  and  Mr.  C.  V.  Hull,  for  plaintiff  in  error. 

Mr.  Samuel  Doerfler,  prosecuting  attorney,  for  defendant  in 
error. 

Jones,  J.  The  prosecution  was  based  on  Section  1655,  General 
Code,  which  is  a  part  of  the  juvenile  act,  and  is  as  follows : 

''Whoever  is  charged  by  law  with  the  care,  support,  mainte- 
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nance  or  education  of  a  minor  under  the  age  of  eighteen  years,  and 
is  able  to  support  or  contribute  toward  the  support  or  education  of 
such  minor,  fails,  neglects,  or  refuses  so  to  do,  or  who  abandons 
such  minor,  ♦  ♦  ♦  upon  complaint  filed  in  the  juvenile  court,  as 
provided  in  this  chapter,  shall  be  fined  not  less  than  ten  dollars, 
nor  more  than  five  hundred  dollars,  or  imprisoned  not  less  than  ten 
days  nor  more  than  one  year,  or  both." 

The  sole  question  here  presented  in  whether  the  insolvency 
court  had  jurisdiction  to  inquire  and  punish,  under  the  provisions 
of  that  section,  the  father  of  an  illegitimate  child.  The  terms, 
"minor,"  "child"  or  "children,"  utilized  in  the  juvenile  act,  are  used 
interchangeably  and  have  the  same  legal  signification.  At  common 
law  wherever  such  terms  have  been  employed  they  have  been  held 
to  apply  only  to  those  children  who  are  legitimate,  and,  whether 
utilized  in  the  statutes  of  descent  and  distribution  or  in  connection 
with  criminal  offenses,  unless  such  terms  have  been  so  enlarged  as 
to  include  illegitimate  offspring,  they  have  Invariably  been  held  as 
applicable  only  to  children  bom  in  lawful  wedlock. 

In  the  case  of  Firmeis  v.  State,  61  Wisconsin,  140,  it  was  held 
that  under  a  penal  law  which  provided  that  "If  any  father  shall 
wilfully  abandon  his  child  or  children,"  etc.',  such  law  applied  only 
to  the  legitimate  children  of  such  father,  and  that  the  proof  must 
show  that  the  children  thus  abandoned  were  legitimate. 

And  in  the  case  of  Overseers  of  the  Poor  v.  Overseers  of  the 
Poor,  176  Pa.  St.,  116,  under  a  poor-settlement  law  which  provided 
that  a  settlement  could  be  gained  "by  any  unmarried  person  not 
having  a  child,"  etc.,  it  was  held  that  the  word  "child"  referred  to 
in  the  act  means  one  who  is  legitimate. 

A  comparison  of  Section  1655,  General  Code,  with  Section 
13008,  General  Code,  clearly  evidences  the  fact  that  the  juvenile 
section  above  named  relates  entirely  to  the  parental  duty  in  rela- 
tion to  those  children  only  who  are  legitimate  and  constitute  the 
family  group.  The  latter  section  is  the  only  criminal  section  of 
the  Ohio  code  which  explicitly  deals  with  illegitimate  children  and 
the  parental  obligation  to  provide  for  them  home,  care,  food  and 
clothing.    That  section  is  as  follows : 

"Whoever,  being  the  father,  or  when  charged  by  law  with  the 
maintenance  thereof,  the  nK)ther,  of  a  legitimate  or  illegitimate 
child  under  sixteen  years  of  age,  or  the  husband  of  a  pregnant 
woman,  living  in  this  state,  being  able  by  reason  of  property,  or  by 
labor  or  earnings,  to  provide  such  child  or  such  woman  with  neces- 
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fiary  or  proper  home,  care,  food  and  clothing,  neglects  or  refuses  to 
do  so,  shall  be  imprisoned  in  a  jail  or  workhouse  at  hard  labor  not 
less  than  six  months  nor  more  than  on6  year,  or  in  the  penitentiary 
not  less  than  one  year  nor  more  than  three  years/' 

The  fact  that  the  legislature  of  the  state  used  the  term  "illegi- 
timate'' in  this  section  is  significant,  and  is  evidence  that  the  legis- 
lative intent  was  to  confine  parental  obligation  in  relation  to  illegiti- 
mate children  with  the  requirements  of  that  and  the  succeeding 
section.  It  is  significant  also  that  the  succeeding  section,  13009, 
General  Code,  penalizes  only  the  abandonment  of  legitimate  chil- 
dren. 

If  the  construction  of  Section  1655,  General  Code,  urged  by  the 
state,  were  adopted,  applying  its  provisions  alike  to  legitimate  and 
illegitimate  children,  then  under  the  provisions  of  that  section  the 
father  would  be  required  not  only  to  contribute  to  the  support  but 
to  the  education  of  the  illegitimate  child,  and  furthermore  would 
be  criminally  punished  if  he  abandoned  it ;  whereas  under  Sections 
13008  and  13009,  General  Code,  referring  explicitly  to  illegitimate 
children,  neither  is  their  education  required,  nor  abandonment  pro- 
hibited. But  abandonment  of  a  legitimate  child  is  expressly  pro- 
hibited thereby. 

The  fact  that  both  the  juvenile  section  referred  to  and  Sec- 
tion 13008,  General  Code,  were  amended  by  the  same  session  of 
the  fireneral  assembly  (99  O.  L..  196.  Sec.  15;  99  O.  L.,  228,  Sec.  1). 
and  that  a  class  of  obligations  was  imposed  in  the  one  act  and 
omitted  in  the  other,  seems  conclusive  that  the  support,  education 
and  abandonment  referred  to  in  the  former  act  apply  only  to  minor 
children  Who  are  legitimate.  Any  other  construction  of  the  juve- 
nile section  would  place  the  illegitimate  child  upon  the  same  plane 
as  that  of  children  bom  in  lawful  wedlock.  It  would  require  its 
reasonable  education,  where  maintenance  simply  has  been  provided 
for  by  the  bastardy  act;  and,  although  furnishing  the  full  legal 
measure  for  its  maintenance,  care  and  support,  it  would  deny  the 
convicted  parent  the  right  of  personal  abandonment  of  an  illegiti- 
mate child,  which  is  altogether  out  of  harmony  with  Section  13008, 
General  Code.  A  full  and  complete  remedy  has  been  provided  in 
cases  of  this  character  by  indictment  and  prosecution  under  that 
section,  which  remedy  should  be  invoked  rather  than  the  filing  of 
an  afiidavit  in  the  juvenile  court  under  the  juvenile  act.  This  rem- 
edy by  indictment,  in  cases  relating  to  illegitimate  children,  was 
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pursued  in  the  following  cases :  Ogg  v.  State,  73  Ohio  St.,  59 ;  State 
V.  Veres,  75  Ohio  St.,  138 ;  and  State  v.  Teal,  77  Ohio  St.,  77. 

The  legal  obligation  for  the  father's  supx)ort  of  his  minor  chil- 
dren is  expressly  provided  by  Section  7997,  General  C!ode.  This 
parental  duty  attaches  to  children  adopted  under  the  adoption 
statutes  and  to  illegitimate  children  acknowledged  by  him  after 
intermarriage  in  pursuance  of  Section  8591,  General  Code. 

Undoubtedly,  under  the  provisions  of  the  juvenile  statutes, 
the  court  has  plenary  jurisdiction  over  children,  legitimate  or  ille- 
gitimate, for  protective  and  corrective  purposes ;  and  this  jurisdic- 
tion extends  to  any  person,  parental  or  otherwise,  who  may  con- 
tribute to  their  delinquency.  We  therefore  hold  that  Section  1655, 
General  Code,  in  so  far  as  it  attempts  to  penalize  a  parent  for  the 
neglect  non-support  and  abandonment  of  minor  children,  relates 
only  to  those  minors  who  are  legitimate.  In  the  case  of  State  v. 
Bone,  25  C.  C,  N.  S.,  447,  the  court  of  appeals  evidently  held  a 
different  view  from  the  principle  here  announced,  and  in  that  case 
this  court  refused  to  certify  the  record  for  review.  In  this  court 
the  state  filed  no  brief.  An  examination  of  the  brief  of  counsel  for 
Bone  discloses  that  the  only  point  presented  in  this  court  was  the 
contention  that  the  municipal  court  had  no  jurisdiction  to  render 
a  final  judgment  in  said  case,  for  the  reason  that  the  affidavit  was 
based  on  Section  13008,  General  Code,  and,  being  a  felony,  the 
municipal  court  should  have  bound  the  defendant  over  to  the  grand 
jury.  The  particular  question  raised  in  this  case — ^the  illegitimacy 
of  the  child — was  not  called  to  the  attention  of  this  court  so  far 
as  we  were  apprised  by  the  brief  filed. 

The  judgments  of  the  court  of  appeals  and  the  insolvency  court 
are  reversed,  and  the  plaintiff  in  error  discharged. 

Judgments  reversed. 
Nichols,  C.  J.,  Newman,  Matthias,  Johnson  and  Donahue,  JJ., 
concur. 
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CASES. 


No.    1557 & — Lorenzo    H.    iBulkley    vs. 
Fred  P.  Greene. 

£}rror  to  the  Court     of     Appeals   of 
Franklin  County. 

JONES,  J. 

1.  When  a  petition  to  vacate  a  judg- 
ment is  filed  by  a  defendant,  he  must 
present  therewith  his  defense  to  the 
action  sought  to  be  vacated.  The 
grounds  for  vacation  are  heard  and 
determined  by  the  court  upon  the  pre- 
ponderance of  the  evidence,  and  if  the 
defense  is  adjudged  legally  valid,  and 
the  grounds  be  sustained,  the  order 
off  modification  or  vacation  of  the 
former  Judgment  is  held  in  abeyance 
until  the  final  determination  of  the 
issues  joined  in  the  original  action. 

2.  If  the  court,  under  the  provisions 
of  Section  11636,  General  Code,  de- 
cides the  prelhninary  issue  in  favor 
of  the  defendant  and  sustains  his 
ground  for  vacation,  the  issues  of  fact 
Joined  in  the  original  action  are  tri- 
able to  a  Jury  or  to  the  court  if  not 
a  Jury  issue  or  a  Jury  be  waived. 

S.  A  counterclaim  cannot  be  made 
available  under  Section  11635,  Gen- 
eral Code,  as  a  basis  to  vacate  a  judg- 
ment by  confession.  Such  is  not  a 
defense  to  the  action  within  the  pur- 
view oif  that  section. 

Judgment   affirmed. 

Nichols,  C.  J.,  Wanamaker,  New- 
man, Matthias  and  Johnson,  JJ.,  con- 
cur. 


No.  15853 — State  ex  rel.,   vs.  Charles 
A.  Otis  et  al. 

No.  15854— City  of  Cleveland  vs.  Clar- 
ence J.  Neal  et  al. 

DONAHUtE,   J. 

1.  Under  the  provisions  of  Sections 
1  and  2  of  the  charter  of  the  City  of 
Cleveland,  authority  is  reserved  to 
that  city  to  exercise  any  power  now 
or  that  may  hereafter  be  conferred 
upon  the  municipalities  of  this  state 
by  the  laws  of  Ohio. 

2.  Initiated  ordinance  No.  32476  of 
the  City  of  Cleveland,  Ohio,  entitled: 
"An  ordinance  to  provide  for  the  ap- 
pointment of  a  Rapid  Transit  Com- 
mission," is  not  in  conflict  with  the 
provisions  of  its  charter,  (but  is  a  valid 
and  subsisting  ordinance  under  and 
t>y  the  terms  of  which  the  mayor  is 
la^wfully    empowered      to     appoint   a 


Board  of  Rrapid  Transit  Commission- 
ers for  that  city. 
Writ  refused. 

Judgment  in  cause  No.  15854  af- 
firmed. 

Nichols,  C.  J.,  Newman,  Jones,  Mat- 
thias and  Johnson,  JJ.,  concur.  Wan- 
amaker, J.,  dissents. 


No.  15563 — City  of  Piqua  vs.  Anna  S. 
Morris  et  al. 

Error  to  the  Court  of  Appeals  of  Mi- 
ami County. 

JOHNSON,  J. 

1.  The  proximate  cause  of  a  result 
is  that  which  in  a  natural  and  contin- 
ued sequence  contributes  to  produce 
the  result,  without  which  it  would  not 
have  happened.  The  fact  that  some 
other  cause  concurred  with  the  negli- 
gence of  a  defendant  in  producing  an 
injury,  does  not  relieve  him  <from  liar 
bility  unless  it  is  shown  such  other 
cause  would  have  produced  the  injury 
independently  of  defendant's  negli- 
gence. 

2.  In  the  construction  and  mainte- 
nance of  a  hydraulic,  or  similar  work, 
a  municipality,  or  other  owner,  is  re- 
quired to  use  ordinary  skill  and  fore* 
sight  to  prevent  injury  to  others  in 
times  of  floods  to  be  reasonably  an- 
ticipated; and  if  injury  is  caused  by 
the  negligence  of  such  owner,  he  is 
liable  in  damages,  provided  his  negli- 
gence is  one  of  the  proximate  causes 
of  the  injury,  although  it  concurred 
with  other  causes,  including  the  act 
of  God. 

3.  In  order  to  fix  liability  on  an 
owner  in  such  case,  it  must  be  shown 
that  hia  negligence  concurred  with 
the  act  of  God  in  causing  the  injury; 
<but  if  the  act  of  God,  such  as  an  extra- 
ordinary flood,  was  so  overwhelming 
and  destructive  as  to  produce  the  in- 
Jury,  whether  the  defendant  had  been 
negligent  or  not,  his  negligence  can- 
not be  held  to  be  the  proximate  cause 
of  the  injury. 

4.  Where  from  a  consideration  of 
the  whole  charge  of  the  court,  it  is 
seen  that  the  Jury  has  been  given  a 
comprehensive  and  intelligent  instruc- 
tion concerning  the  issues  and  the  ap- 
plication of  technical  terms  used,  the 
fact  that  a  particular  term  is  also 
used  in  a  special  charge,  or  in  other 
parts  of  the  general  charge  without 
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-such  explanation,  should  not  ibe  held 
to  'be  erroneous. 
Judgment  reversed. 

Newman,  Jones,  Matthias  and  Don- 
ahue, JJ.,  concur. 


Ko.  16^30 — ^The  Acklin  Stam^ping  CJo. 

.  vs.  Walter  Kutz,  a  minor,  by  Louis 
Kutz,  his  next  friend. 

Error  to  the  Court  of  Appeals  of  Lu- 
cas County. 

NEWMAN,  J. 

1.  The  Workmen's  Compensation 
Act  was  enacted  for  the  purpose'  of 
providing  a  state  insurance  fuhd  for 
the  benefit  of  injured  and  dependents 
of  killed  employes  and  requiring  con- 
tribution thereto  by  employers.  If  the 
relation  of  employer  and  employe  does 
not  exist  the  provisions  of  the  act 
have  no  application. 

2.  A  minor  who  is  employed  in  vio- 
lation of  a  statute  enacted  for  the  pro- 
tection of  children  is  not  an  employe 
within  the  meaning  of  that  term  as 
used  in  that  act  and  as  defined  in  Sec^ 
tion  14  (Section  1465-61,  General 
Code). 

3.  In  an  action  <by  such  a  minor  for 
damages  on  account  of  personal  in- 
juries claimed  to  have  arisen  from 
the  failure  of  the  employer  to  comply 
with  a  lawful  requirement  for  the 
protection  of  the  lives  and  safety  of 
employes,  the  provisions  of  Section  29 
of  that  act  (Section  1465-76,  iGeneral 
Code),   do   not   applT. 

4.  In  such  an  action  the  provisions 


of  Section  6246-2,  General  Code,  ap- 
ply, and  the  defense  of  contributory 
negligence  Is  not  available  to  the  em- 
ployer unless  he  8hp.w  by  a  prepon- 
derance of  the  evidence  that  there 
was  fraud  or  misrepresentation  on  the 
part  of  the  minor  employe  as  to  his 
age. 
Judgment  affirmed. 

Nicholas,  C.  J.,  Wanamaker,  Jones, 
Matthias,  Johnson  and  Donahue,  JJ.. 
concur. 


No.  15526 — The  Industrial  Commission 
of  Ohio  vs.  Margaret  Roth  et  al. 

Error  to  the  Court  of  Appeals  of  Jef- 
ferson County. 

DONAHUE,  J. 

1.  A  disease  contracted  in  the  nat- 
ural and  ordinary  course  of  employ- 
ment, by  a  person  engaged  in  a  partic- 
ular calling  or  occupation,  which  dis- 
ease from  common  experience  is 
known  to  be  a  usual  and  customary 
incident  to  such  calling  or  occupation, 
is  an  "occupational  disease,"  and  not 
within  the  contemplation  of  the  Work- 
men's Compensation  Law. 

2.  The  accidental  and  unforseen  in- 
haling by  an  employe,  in  the  course  of 
his  employment,  of  a  specific,  volatile 
poison,  or  gas,  resulting  in  injury  or 
death,  is  not  an  "occupational  dis- 
ease." 

Judgment  affirmed. 

Wanamaker,  Jones  and  Matthias. 
.TJ.,  concur. 


SECRETARY  OF  STATE 


NEW  INCORPORATIONS. 

Lorain  County  Union  Supply  Co., 
Lorain,  $10,000.  R.  H.  Ward,  Frank 
M.  Burgett,  Wm.  Wolf,  M.  D.  MiUer, 
Hanref^  Hill. 

McKinley  iQarage  Sales  Co.,  Canton, 
$10,000.  T.  P.  Albee,  W.  C.  Satter- 
field,  S.  E.  Downs,  J.  D.  Hunter,  C.  M. 
Crane,  H.  U.  Pratt. 

A.  L.  Stowell  Co.,  Cleveland,  $10,- 
000.  Ethel  H.  Stowell,  H.  J.  Flldine, 
Elsie  U  Platz,  Nellie  E.  Leonard,  Car- 
rie Baxt.  (Manufacturing  and  dealing 
in  iron  and  steel.) 

Mar-Kay  Candy  Co.,  Aehtabula,  $10,- 
000.  B.  L.  King,  L.  A.  King,  E:arl  L. 
King,  E.  M.  Manley,  6.  P.  Manley. 

Cincinnati  Morris  Plan  Bank,  Cin- 
cinnati, $250,000.  S.  Kuhn,  Fred  A. 
Geier,  Aug.  H.  Tuechter,  C.  A.  Hinsch, 
Fred  W.  Hinkle. 

Norwood  View-Hunter  Avenue 
Building  &  Loan  Co.,  Norwood,  $1,- 
000,000.  C.  A.  Bartlett,  F.  T.  Clem- 
ents, J.  T.  Edwards,  John  H.  Wettig, 
Frank  H.  Sagel. 

Isaly  Dairy  Co.,  Toun^town,  $150,- 
000.  William  G.  Hunt,  G.  W.  Henne, 
Walter  F.  Henne,  Charles  HofPman, 
Wm.  Isaly,  Jesse  E.  La  Dow,  Edwin 
S.  Nail. 

Ignition  Plug  Co.,  Dayton,  $15,000. 
W.  T.  O'Neill,  H.  C.  Smith,  Nannie 
Brent  O'Neill,  Mary  L.  Smith,  Mary 
Byars  07«Teill. 

New  Process  Brick  and  Block  Co., 
Cleveland,  $15,000.  Peter  Curcuch, 
Frank  Pemic,  John  Grboveic,  Theo. 
Smith,  Sam  Piscevich,  Adolph  Franie, 
Victor  Geiser,  Joseph  iBohatka,  P. 
Santek,  Nicola  Vromjes. 

France  Equipment  Co.,  North  Bal- 
timore, $40,000.  J.  C.  Wilson,  Richard 
D.  Logan,  W.  D.  Bolin,  C  R.  Menely, 
R.  V.  Oviatt 

Log  Cahin  Coal  Co.,  New  Straits- 
vllle,  $10,000.  A.  E.  Faine,  John  F. 
Williams,  Charles  Alvis,  C.  N.  Heidle- 
baugh,  John  W.  Newman. 

Scott  Theatre  Co.,  Van  Wert,  $2,500. 
J.  B.  Wilson,  U.  G.  Replegle,  J.  A. 
Downing,  W.  V.  Raudebaugh,  R.  S. 
Replogle. 

Long  Dressed  Beef  Co.,  Cleveland, 


$1,000.  George  R.  Stinchcomb,  May 
Stinchcomlb,  E3dwin  Goorge  Long,  Jr., 
Edith  Pearl  Meermans,  Maud  L.  Long. 

William  H.  Sweet  Co.,  Columbus, 
$150,000.  William  H.  Sweet,  Azor 
Thurston,  Edward  D.  Dary,  G.  A.  Dye, 
Claude  A.  Burrett,  Ralph  W.  Clark. 
(Wholesale  drug  'business.) 

Manufacturers'  Supply  Co.,  Lima, 
$»5,000.  J.  A.  Carpenter,  F.  A,  Thom- 
as, M.  J.  Thomas,  L  C.  Carpenter,  C. 
B.  Carpenter. 

Byltwel  Realty  Co.,  Cleveland,  $25,- 
000.  William  L  David,  J.  P.  Drach, 
Joseph  Marsh,  H.  O.  Jones,  Harold  G. 
Mosler. 

Goshen-Southem  Coal  Co.,  Cleve- 
land, $250,000.  J.  H.  Harris,  H.  A. 
Beckerman,  S.  M.  Davis,  Albert  D. 
Mulligan,  L.  Wurstner. 

Beacon  Coal  Co.,  Steubenville,  $300,- 
000.  W.  H.  Tipton,  M.  F.  McConnell, 
(George  W.  Vreeland,  G.  M.  Crawford, 
J.  B.  McCuUough. 

Revenue  Realty  Co.,  Columbus; 
$100,000.  M.  W.  Bradshaw,  Florence 
L.  Johnston,  Vera ,  K.  McGonagle,  M. 
H.  Sims,  D.  M.  Hamilton. 

National  Stove  Repair  Co.,  Dayton; 
$20,000.  Joseph  Kramer,  Clifford  J. 
Niehaus,  Charlotte  Niehaus,  Lila  Kra- 
mer, Margaret  Horan. 

Lowrey  Bros.  Co.,  Cleveland;  $10,- 
000.  C.  R.  Lowrey,  W.  H.  Lowrey,  A. 
R.  F.  Lowrey,  B.  M.  Bartell,  A.  M. 
Lowrey. 

U.  S.  Designing  Co.,  Cleveland;  $10, 
000;  F.  L.  Schmeltz,  C.  L.  DeVoUd, 
Anna  L.  Dietz,  Margaret  L.  Schmeltz, 
A.  A.  Dietz. 

Erdman  Myers  Skirt  Mfg.  Co.,  Nor- 
wood; $20,000.  Joseph  Erdman,  Bol- 
singer,  E.  ESrdman. 

Clyde  E.  Lowe  Co.,  Cleveland;  $10,- 
000.  Z.  S.  Hammond,  H.  It  McManar 
mon,  L  L.  Livingstone,  Charles  C. 
Goldman,  William  M.  Monroe. 

United  Motor  Sales  Co.,  Columbus; 
$60,000.  Egbert  L  Ensign,  Paul  B. 
Marson,  D.  C.  Hitt,  W.  H.  Rible,  A.  C. 
May. 

Euclid  Hydropathic  Institute  Co., 
Cleveland;  $200,000.  Dr.  T.  Henry  Tub- 
man, John  O.  Hanna,  Harry  T.  Brock- 
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man,  E.  P.  Strong,  George  Q.  Keeley. 

Ohio  Brokerage  Co.,  Cin<;innati;  $5,- 
000.  <B.  M.  Marksteln,  Jos.  A.  Brady, 
F.  E.  Liucker,  Henry  F.  Graven- 
kemper,  Henry  B.  Street. 

Summit-Oherry  Bank,  Toledo;  ^0,- 
000.  E.  C.  Hagener,  Albert  Neukom, 
Lk  M.  MacDonald,  Ralph  S.  Holhrook, 
George  F.  Getting. 

House  of  North  Co.,  Cleveland;  $10,- 
000.  C.  C.  North,  J.  O.  Walter,  Edith 
Hockensmith,  A.  L.  Carson,  E.  M.  Car- 
penter. (Publishing  methods  of  sales- 
manship) . 

April  Coal  Co.,  Nelsonyille;  $10,000. 
Ben  Bailey,  Henry  Kammerling,  Jerry 
Matheny,  Walter  Evans,  Lawrence 
Smith,  Reuben  Spamon,  Don  Dawley, 
Hedley  Lows. 

Rovner-Pechmann  Plumbing  and 
Heating  Co.,  Cleveland,  $5,000.  Peter 
Rovner,  H.  A.  Kangesser,  A.  Green- 
ing, Joseph  Morgenstem,  Samuel  Rov- 
ner. 

Elgin  Grain  Co.,  Celina,  $10,000. 
Ernest  Kreimehdahl,  Herbert  F. 
Kreimendahl.  T.  A.  Weis,  J.  M.  Weis, 
Perry  C.  Miller. 

Buckeye  Castingl  Co.,  Lima,  $10,- 
000.  S.  A.  Hoskins,  Lon  P.  Stephens, 
R.  C.  Haman,  J.  L.  Snyder,  W.  P. 
Swink,    A.    A.    Klipfel. 

Bell  Film  Service  Co.,  Cleveland, 
$50,000.  P.  G.  Stocky,  A.  G.  Panago- 
poulas,  H.  H.  Lustig,  B.  J.  Sawyer,  G. 
K.  Allgeier. 

Canton  Truck  Co.,  Canton,  $50,000. 
F.  C.  Loomis,  F.  W.  Phlpps,  E.  A. 
Copeland,  E.  N.  Fair,  A.  A.  Bowers. 

American  Six  Sales  Co.,  Cleveland, 
$10,000.  George  Harpham,  Robert 
Rursner,  Geo.  E.  Meier,  William  G. 
Radcliffe,   Frederick  R.  Buell. 

Columbus  Tractor  Co.,  Colum<bus, 
$1,000,000.  Foster  Copeland,  John  W. 
Kaufman,  George  H.  Barker,  F.  A.  Mil- 
ler, W.  A.  Miller,  Walter  A.  Jones,  F. 
W.  Crawford,  D.  W.  Singleton,  E.  R. 
Sharp. 

A.  A.  Reinhardt  Chemical  Co.,  Cleve- 
land, $10,000.  A.  A.  Reinhardt,  Edith 
M.  iGrott,  Nora  M.  Reinhardt,  A.  M. 
Monroe,  W.   A.  Grigsby. 

Edmar  Co.,  Cleveland,  $50,000.  P. 
S.  Crampton,  M.  S.  Farmer,  Jt.,  A.  iH. 
Brown,  Margaret  D.  McCarty,  Ellen 
L.  Squire.     (Real  estate.) 

White  Mountain  Dairy  Co.,  Lima, 
$200,000.  C.  V.  Huenke,  Howard  R. 
Huenke,  Harry  Kommlnsk,  Louis 
Henke,  Gertrude  Kommlnsk. 


Rauh  Reduction  Co.,  Lima,  $25,000. 
Milton  Rauh,  Lawrence  Rauh,  Wil- 
liam Jaffe,  Jacob  Solomon,  Sidney  G. 
Kusworm.  (Tallow,  hides,  fertilizer. 
etc.). 

H.  Berkman  Co.,  Cahton,  $20,000.  H. 
Berkman,  A.  Lokowsky,  Max  Rubin. 
Frank  Berkman,  J.  M.  Adelman. 
(Grain,  paper  products,  building  ma- 
terials, etc.) 

Hexter  Grocery  Co.,  Cleveland,  $10.- 
000.  Erwin  Hexter,  M.  V.  E^merman, 
L.  Wurstner,  B.  Weinberger,  S.  Y.  Al- 
len. 

White  Mountain  Creamery  Co.,  New 
Bremen,    $^5,000   to   $75,000. 

North  Eastern  Oil  and  Gras  Co.. 
Cleveland,  $300,000  to  $750,000. 

Increases 

National  Refractories  Co.,  Cleve- 
land, $10,000  to  $50,000. 

National  Discount  Co.,  Cleveland. 
$30,000  to  $50,000. 

Liberty  Steel  Co..  Warren,  $900,000 
to  $1,150,000. 

Snamel  Products  Co.,  Cleveland, 
$100,000  to  $125,000. 

Motor  Repair  and  Mfg.  Co.,  Cleve- 
land, $10,000  to  $25,000. 

Union  Transfer  Ck).,  Toungstown. 
$3,500  to  $35,000. 

Union  Stone  Co.,  Vincent,  $20,000  to 
$?5.000. 

Richland  Public  Service  Co.,  Mane- 
field,  $10,000  to  $3,200,000. 

Burgess  Brothers  Co.,  CincimLatl; 
$50,000  to   $150,000. 

Springfield  Pure  Milk  Co.,  Spring- 
field; $100,000  to  $400,000. 

Ohio  Ro^  Building  ft  Loan  Co., 
$300,000  to  $500,000.     Cleveland. 

Korach-Kux-Schlessinger  Co.  Cleve- 
land; $20,000  to  $1000. 

Collier  Motor  Truck  Co.,  Bellevue, 
$200,000  to  $1,100,000. 

Mid-Hocking  Coal  Co.,  Coming,  $50,- 
000  to  $100,000. 

Columbus  Asphalt  Paving  Co.,  Co- 
lumbus, $28,000  to  $250,000. 

Spitz  Realty  Co.,  Cleveland,  $10,000 
to  $100,000. 

Vim  Motor  Co.,  Sandusky,  $60,000  to 
$400,000. 

Decrease 

Hist  Potato  Machinery  Co..  Cleve- 
land, $100,000  to  $10,000. 

Coal  Ridge  Co.,  Cleveland,  $600,000 
to  $1,000. 


